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2  BENEVOLENT  ORDER— EXPULSION. 

[Hamilton  District  Conrt,  May  2, 1883.] 

Jtatb  of  Ohio  ex  rei*.  Pope  v.  Knights  of  the  Golden   Rule 

I.  A  member  of  a  mutual  benevolent  order  who  has  been  expelled  from  his  lod^e 
cannot  appeal  to  the  courts  to  reinstate  him  where  he  has  not  exhausted  hia 
right  to  appeal  within  the  rules  of  the  order.  And  the  f&ct  that  the  appellate 
officer  is  among  those  who  voted  to  expel  him  is  no  reason  why  he  should  not 
resort  to  the  appeal. 

&  In  case  of  the  refusal  of  an  appellate  officer  to  hear  an  appeal,  the  remedy  would 
be  by  mandamus  against  such  officer. 

Johnston,  J. 

The  petition  alleges  that  defendant  is  a  duly  chartered  subordinate 
division  in  Cincinnati,  Ohio,  of  a  society  known  as  the  Knights  of  the 
Golden  Rule  incorporated  under  the  laws  of  Kentucky. 

The  relator  substantially  avers  that  some  six  months  previous  to  the 
proceeding  he  became  a  member  of  this  order;  that  he  in  all  respects  com- 
plied with  its  constitution  and  by-laws,  but  that  notwithstanding  that  fact 
about  October  10, 1882,  the  order  entertained  upon  the  complaint  of  one  of 
its  members  a  petition  to  expel  the  relator  from  membership,  that  a  copy 
of  the  complaint  or  what  purported  to  be  the  complaint  was  served  upon 
him  but  that  it  was  informal  and  not  in  accordance  with  the  general 
laws  of  the  order  and  that  the  order  thereafter  without  having  complied 
with  its  constitution  and  by-laws  proceeded  to  entertain  and  consider 
charges  against  him;  that  the  proceedings  were  irregular  and  defective 
and  illegal,  that  he  actually  took  no  part  in  the  investigation  and  that 
contrary  to  all  law  and  all  rules  of  evidence,  they  proceeded  to  hear  tes- 
tuaony  to  sustain  the  charges  against  him  and  found  him  guilty  and 
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expelled  him  November  15,  1882.  That  he  at  once  gave  notice  of  an 
appeal  from  the  decision  of  the  castle  to  the  grand  commander  of  the 
state  of  Ohio;  that  he  in  a  few  days  thereafter  answered  stating  that  inas- 
much as  he  had  been  one  of  the  active  participants  in  the  castle  in  pro- 
curing his  expulsion  therefrom,  he  would  not  entertain  the  appeal  nor 
make  any  decision  thereon,  and  respectfully  referred  him  to  the  supreme 
commander  who  it  seems  was  domiciled  at  Curinth,  Mississippi. 

He  says  that  this  right  of  appeal  having  been  cut  olf,  he  has  no 
remedy  but  to  appeal  to  a  civil  court  for  redress,  and  that  by  invoking 
the  writ  of  mandamus.  An  ftoswer  was  filed  and  the  case  heard  upon 
the  testimony. 

The  relator  is  an  attorney  and  several  of  the  members  appear  to  be 
printers  and  publishers  and  for  about  sixty  days  they  resorted  to  circulars 
and  finally  to  the  columns  of  the  daily  journals  of  this  city  for  a  redress 
of  their  grievances  and  to  the  knights  journal,  and  relator  finally  adopt- 
ing a  very  popular  suggestion,  hired  a  hall  and  there  he  expressed  him- 
sell,  as  claimed  by  the  members  at  length,in  a  derogatory  manner  against 
the  action  of  this  order  and  its  officers. 

The  chief  complaint  of  the  relator  upon  the  hearing  was  that  com- 
plaint against  him  was  not  made  to  the  commander  of  the  castle  as 
required  by  the  general  laws  of  the  order;  that  on  the  contrary  it  was 
made  to  the  castle  itself  in  open  session.  He  further  complains  that  the 
complaint  did  not  specify  of  what  offense  he  had  been  guilty.  And 
that  at  the  trial  upon  the  charges  the  evidence  was  not  spread  at  length 
upon  the  minutes  of  the  order,  that  the  order  allowed  all  manner  of  evi- 
dence to  be  heard  against  him,  evidence  of  facts  that  occurred  long  alter 
the  charges  had  been  preferred  against  him  and  of  which  he  had  no 
knowledge.  Further  that  he  was  not  notified  in  accordance  with  the 
general  laws  of  the  order  by  a  special  committee  to  which  had  been 
referred  the  complaint,  that  they  had  found  evidence  sustaining  the 
charges  against  him,  the  general  laws  providing  that  where  a  complaint  is 
made  against  a  member,  it  shall  be  referred  by  the  commander  of  the 
order  to  a  special  committee  of  three.  They  shall  sit  and  hear  evidence 
touching  the  complaint  and  if  they  find  evidence  sufficient  in  their  opin- 
ion to  warrant  them  in  reporting  charges  to  the  castle,  the  law  of  the 
order  provides  that  before  they  do  so  they  must  notify  the  member 
against  whom  the  complaint  is  made  that  he  may  appear  before  this  com- 
mittee and  bring  winesses  if  he  can  to  disprove  the  evidence  on  which 
they  have  felt  authorized  to  report  charges.  This  he  complains  they 
did  not  give  him  an  opportunity  of  doing.  For  this  and  other  reasons 
he  complains  the  proceedings  were  wholly  irregular  and  void  and  that 
he  should  be  restored  to  his  rights  of  membership,  being  a  member 
thereof  and  having  paid  his  dues  and  that  in  case  of  death,  his  family 
would  be  entitled  to  receive  from  the  order  $2,000,  but  being  expelled 
from  the  order  he  is  cut  off  from  this  right  and  privilege. 

The  castle  in  their  answer  set  out  a  copy  of  the  complaint  that  was 
served  upon  him  which  they  claim  was  sufficiently  specific  to  give  him 
notice  of  the  cause  of  complaint,  and  it  alleges  that  he  had  a  full  and 
fair  trial,  and  that  he  was  present  when  the  trial  took  place,  he  subpoenaed 
members  of  other  orders  in  the  neighborhood,  and  after  being  present 
for  a  short  time  at  the  trial,  he  retired  to  an  ante-chamber  or  possibly 
from  the  room  altogether  and  the  proceedings  went  forward,  the  charges 
were  sustained  against  him  and  then  they  proceeded  to  fix  a  penalty  and 
by  a  large  vote  the  penalty  was  fixed  at  expulsion,  of  which  he  received 
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notice  on  the  15th  of  November,  1882.  The  castle  further  answering 
says  that  on  th€  next  day,  in  accordance  with  the  general  laws  of  the 
castle,  notice  of  an  appeal  from  the  decision  of  the  castle  to  the  grand 
commander  was  given.  The  castle  says  that  appeal  is  still  pending  and 
that  within  the  30  days  granted  him  to  take  an  appeal  and  before  their 
expiration,  he  invoked  this  court  for  a  writ  of  mandamus  compelling  the 
castle  to  restore  him  to  membership. 

There  may  have  been  slight  irregularities,  but  if  there  were  any 
irregularities,  they  were  not  prejudicial  to  him,  but  rather  in  his  inter- 
est. He  had  been  notified  of  the  complaint  and  of  the  time  and  place  it 
would  be  heard  preliminary  to  preferring  charges  against  him,  and 
instead  of  the  committee  proceeding  without  giving  him  notice  to  hear 
evidence  to  determine  whether  there  was  any  ground  for  the  charges, 
and  then  reporting  the  facts  to  him  if  they  found  grounds,  they  in  the 
first  instance  gave  him  the  privilege  to  come  right  in  upon  the  committee 
meeting  with  his  witnesses  and  there  battle  against  the  finding  of  any 
charges  at  all.     The  irregularity  was  not  one  to  his  prejudice. 

Section  2  of  chapter  14  provides  as  follows:  Any  member  guilty  of 
immorality  or  who  shall  be  a  disturbing  element  in  the  society,  shall  be 
suspended  or  expelled. 

It  was  also  charged  that  he  had  violated  certain  portions  of  his  obli- 
gations, which  he  assumed  when  he  became  a  member.  The  committee 
reported  that  he  had  violated  section  2  of  chapter  14  of  the  general  laws; 
that  among  other  things  he  was  a  disturbing  element  in  the  order,  also 
that  he  had  violated  sections  5,  6  and  9  of  his  obligations. 

It  is  the  policy  of  the  law  to  sustain  organizations  of  this  character 
benevolent  societies,  it  being  considered  by  the  courts  that  they  are  pro- 
motive of  good,  and  for  the  well-being  of  the  citizen.  Ordinarily  they 
have  a  constitution  and  oy-laws  for  their  government,  and  the  courts  have 
held  it  to  be  a  contract  on  the  part  of  the  member  when  initiated,  that  he 
will  submit  himself  to  the  rules  and  regulations  and  general  laws  of  the 
order  and  where  they  provide  the  means  whereby  a  member  may  seek  a 
redress  of  his  grievances  for  anything  done  against  him  in  the  order,  it 
has  been  held  by  the  courts  that  he  assents  when  he  becomes  a  member 
and  contracts  that  he  wil!  abide  by  the  decision  of  the  order.  In  review- 
ing their  proceedings  courts  will  not  judge  them  nicely  where  the 
objection  is  that  there  was  some  irregularity  in  the  mode  of  procedure 
where  perhaps  the  society  has  not  strictly  observed  the  rules  of  evidence 
that  obtain  in  civil  courts.  Nor  will  the  civil  courts  look  into  the  cause 
of  the  complaint  on  which  the  member  is  tried,  if  it  appears  that  the 
member  was  arraigned  for  a  complaint  recognized  by  the  constitution 
and  laws,  feeling  that  it  is  for  the  best  interests  of  society  and  of  the 
party  concerned  that  he  should  abide  by  the  decision  of  the  order.  It 
has  been  likewise  decided  by  the  courts  that  in  voluntary  organizations 
of  this  kind  tmtil  the  member  who  complains  has  exhausted  all  the 
judicatories  of  the  order  for  redress,  the  civil  courts  will  not  take  cogni- 
zance of  his  case.  He  has,  by  voluntarily  becoming  a  member  of  the 
order,  chosen  his  forum  for  the  redress  of  his  grievances  and  unless  there 
has  been  some  palpable  violation  of  the  constitution  or  laws  of  the  order 
whereby  he  has  been  deprived  of  valuable  rights  by  the  order,  the  civil 
courts  will  not  interfere,  treating  the  decision  of  the  order  itself  as  final. 
It  appears,  that  after  this  relator  had  been  expelled  on  November  15, 
1882,  whether  regularly  or  irregularly,  he  had  his  right  of  appeal.  He 
was  aware  of  that  fact,  and  immediately  took  steps  to  perfect  this  appeal 
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and  did  so  to  the  grand  commander.  Feeling  some  delicacy  in  the  mat- 
ter he  refused  to  hear  the  appeal  referring  him  to  the  supreme  comman- 
der. But  our  recollection  is,  he  testified  that  he  should,  if  insisted  upon, 
have  entertained  the  appeal.  Be  that  as  it  may,  if  this  defendant  is 
amenable  to  the  writ  of  mandamus  his  remedy  is  not  against  the  order, 
but  against  the  officer  therein,  holding  this  trust  or  station,  to  compel 
him  to  entertain  the  appeal. 

It  is  a  well  settled  principle  of  law  that  where  an  officer  of  a  corpo- 
ration has  a  discretion  to  do  or  not  to  do  a  thing,  that  mandamus  may 
not  be  resorted  to  to  compel  him  to  exercise  that  discretion;  but,  where 
exercising  a  trust  or  station,  he  has  a  discretion  as  to  the  mode  or  man> 
ner  of  performing  some  duty  and  refuses  to  exercise  the  discretion  at  all, 
he  may  be  compelled  by  mandamus  to  do  s^. 

The  general  laws  of  the  order,  section  19,  chapter  15,  provide  in  plain 
terms  that  any  member  of  the  castle  who  has  been  aggrieved  at  the 
decision  of  the  castle  where  he  has  been  expelled  or  suspended,  may 
appeal  to  the  grand  commander,  and  the  grand  commander  must  enter- 
tain the  appeal.  It  does  not  provide  in  terms  how  soon  he  must  hear  it. 
It  does  provide  within  thirty  days  there  must  be  a  transcript  forwarded  to 
him.  The  member  taking  the  appeal  must  certify  to  the  grand  com- 
mander that  he  has  notified  the  castle  of  the  appeal. 

Where  there  is  no  grand  commander,  all  appeals  shall  be  made  to 
the  supreme  commandery  or  supreme  commander,  in  accordance  with  the 
preceding  sections. 

It  is  perhaps  not  an  unfair  interpretation  of  the  constitution  and 
laws  of  the  order  to  hold  that  in  a  cose  like  this  where  an  appeal  was 
made  to  the  grand  commander  who  was  a  member  of  the  castle  that  voted 
to  expel  the  appellant,  that  the  redress  of  a  member  would  not  be  lim- 
ited to  the  decision  of  the  grand  commander,  but  that  he  might  take  an 
appeal  from  his  decision  to  the  supreme  commander. 

It  certainly  would  be  an  equitable  view  to  take  of  such  a  case.  Be 
that  as  it  may,  it  is  our  opinion  that  until  Mr.  Pope  has  exhausted  his 
right  of  appeal  and  obtained  a  decision  upon  it  by  the  grand  commander 
that  he  has  no  right  to  invoke  the  aid  of  the  civil  courts.  It  was  his 
fault  to  have  gone  into  an  organization  where  it  might  be  that  his  case 
would  be  finally  disposed  of  by  a  brother  member  who  had  voted  to 
expel  him;  perhaps  no  more  unreasonable  however  than  that  a  litigant 
should  be  put  to  a  motion  for  &  new  trial  before  a  judge  who  had  decided 
the  case  against  him.  That  he  must  do,  however,  to  get  his  case  before 
a  higher  court  for  review. 

The  grand  commander  having  refused  to  exercise  his  judgment,  Mr. 
Pope's  remedy  was  against  him  by  mandamus  to  compel  him  to  do  so, 
nan  constat,  but  that  upon  a  full  hearing  before  him  even  though  he  may 
have  voted  against  him,  he  might  have  become  convinced  that  the 
charges  against  him  were  not  sufficient  and  have  dismissed  the  complaint 
and  restored  him  to  membership  or  that  the  grand  commander  having 
entertained  jurisdiction  and  having  decided  against  him,  upon  appeal 
to  the  supreme  commandery  or  supreme  commander,  that  body  might  have 
found  that  the  proceedings  against  him  were  not  proper,  that  the  pro- 
ceedings should  have  been  dismissed  upon  hearing  and  Uiereby  the  mem- 
ber become  restored  to  all  his  rights  as  a  member  in  the  order. 

In  Matoon  et  al.,  trustees,  etc.,  v.  Wentworth,  Admr,  7  Ohio  Dec. 
R.,  639,  this  principle  of  law  is  recognized  and  also  in  13  Md.,91;  2 
Whart.,  809;  4  Pa.  St.,  519.    Where  a  person  goes  into  a  voluntary  asso- 
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ciation  of  this  kind  and  there  is  a  provision  for  a  trial  of  the  grievance  of 
members,  he  hereby  assents  and  contracts  that  he  will  have  his  rights  dis- 
posed of  in  that  way  and  abide  by  its  decision,  and  it  is  only  in  a  case 
where  there  has  been  a  flagrant  disregard  of  the  constitution  and  general 
laws  of  the  order,  where  the  member  has  been  deprived  of  the  right  of  a 
trial  according  to  the  laws  of  the  order  that  a  civil  court  will  intervene. 
Such  a  case  is  not  presented  here.  This  member  must  be  remitted  to  the 
society.  He  must  prosecute  bis  appeal  before  the  grand  commander  and 
if  a  writ  of  mandamus  will  lie  against  this  defendant  in  any  case,  we 
think  it  will  lie  against  the  grand  commander  of  the  order  and  compel 
him  to  discharge  the  trusts  devolved  upon  him  by  the  order. 

Petition  dismissed  at  the  costs  of  the  relator. 

Jones  &  Pope,  for  relator. 

Goldsmith,  for  respondent. 


4  TERM  OP  COURT. 

[Hamilton  Common  Pleas.] 

Asa  Waters  v.  Commissioners  op  Hamilton  County. 

Where  the  rules  of  the  court  of  common  pleas,  as  in  Hamilton  county,  provide  that 
at  the  end  of  each  term  a  ioint  session  shall  be  held,  and  it  has  been  the  custom 
at  such  session  to  formally  declare  the  preceding  term  adjourned,  an  adjourn- 
ment by  one  of  the  judges  of  his  separate  session  does  not  end  the  term. 

Motion  to  strike  bill  of  exceptions  from  the  files, 

Johnston,  J. 

This  cause  was  tried  upon  submission  at  the  May  term,  1882,  of  this 
court,  resulting  in  a  judgment  for  the  plaintiff.  A  bill  of  exceptions 
was  allowed  and  signed  December  6,  1882,  and  ordered  to  be  filed  and 
entered  o\  record  as  of  November  4,  1882,  which  was  done.  Upon  review 
in  the  district  court  a  motion  to  strike  it  from  the  files  or  that  it  should 
be  disregarded,  was  made,  for  the  reason  that  it  was  not  allowed  and 
signed  within  thirty  days  after  the  trial  term,  but  that  was  overruled. 
The  court  taking  judicial  notice  that  the  May  term  did  not  end  until  the 
opening  of  the  November  term,  November  6,  1882,  intimating,  however, 
that  when  the  May  term  did  end  was  a  question  of  fact. 

The  cause  having  been  remanded  to  this  court,  the  motion  is  renewed. 
By  the  constitution,  section  12,  article  XI.,  it  is  provided:  "That 
Hamilton  county  shall  constitute  the  first  district,  and  that  the  judges 
therein  may  hold  separate  courts,  or  separate  sfttings  of  the  same  court, 
at  the  same  time."  To  carry  out  this  provision,  the  legislature  in  1852 
enacted  a  law  fixing  the  terms  of  court  (3),  and  providing  section  464, 
Revised  Statutes,  that  the  judges  in  this  district  might  at  the  beginning 
of  each  term,  and  at  all  times  thereafter,  classify  and  distribute  the 
business  pending  in  the  court,  as  might  seem  most  convenient  to  the 
public  interest;  that  they  might  adopt  such  rules  of  practice,  etc.,  as 
were  necessary  for  the  advancement  of  justice  and  prevention  of  delay 
not  inconsistent  with  laws  of  the  state,  causing  the  same  to  be  entered 
on  their  journals.  Under  this  law  it  appears  by  the  records  of  this  court 
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that  in  1853,  the  district  having  three  judges,  certain  rules  of  practice 
were  adopted  by  said  judges,  sitting  together  in  joint  session,  (volume 
6,  page  6,  minutes  October  term,  1858,)  section  1  reading  as  follows: 
"A  joint  session  of  the  judges  of  this  court  shall  be  held  on  the  first  day 
of  each  tenn,  and  so  long,  and  as  often  thereafter,  as  the  judges  shall 
deem  expedient.  At  each  joint  session,  the  business  pending  in  the 
court  shall  be  distributed  among  the  judges  for  trial  and  determination; 
and  thereupon  the  judges  shall  hold  separate  sessions  of  the  court,  until 
otherwise  ordered,  in  which  separate  sessions  each  judge  shall  do  such 
business  as  has  been  assigned  to  him  by  said  distribution.''  In  section 
2  of  these  rules  occurs  this  language:  '*The  minutes  of  proceedings  of 
the  joint  session  shall  be  kept  in  sheets  provided  for  that  purpose  by  the 
clerk,  and  shall  be  authenticated  by  the  signature  of  the  presiding  judge. 
The  minutes  of  proceedings  of  the  separate  sessions  shall  be  kept  in  like 
manner,  in  sheets  provided  for  that  purpose  by  the  clerk,  and  shall  be 
authenticated  by  the  signature  of  the  judge  before  whom  the  proceedings 
shall  be  had.  At  the  end  of  each  term  there  shall  be  a  joint  session  of 
the  judges;  at  the  termination  whereof,  or  as  soon  thereafter  as  may  be, 
the  sheets  of  the  minutes  of  both  joint  and  separate  sessions,  shall  be 
bound  together  in  one  book." 

For  nearly  thirty  years  the  judges  of  this  judicial  district  have 
observed  this  rule,  and  while  not  formally  spread  upon  the  journal,  yet 
during  all  this  lapse  of  time,  at  a  joint  session  of  all  the  judges,  at  the 
opening  or  beginning  of  anew  term,  the  term  next  preceding  is  by  proc- 
lamation in  due  form  made,  adjourned  without  day.  By  this  rule  the 
session  is  recognized  as  having  been  held  at  the  end  of  the  term,  for  it  pro- 
vides that  a  joint  session  shall  be  held  at  the  end  of  each  term.  Now 
while  evidence  has  been  produced  that  there  was  an  adjournment  of  the 
separate  division  or  session  of  this  court  where  this  case  was  tried,  with- 
out day  on  November  4,  1882,  the  court  cannot  disregard  the  fact,  that 
upon  the  6th  of  November,  1882,  all  the  judges  of  the  district,  the  trial 
judge  in  this  case  included  in  observance  of  this  rule  met,  adjourned  the 
May  term  without  day  and  opened  the  November  term.  The  meeting 
upon  the  first  day  of  the  new  term,  and  then  and  there  adjourning  the 
last  term  and  opening  the  new  term,  has  been  for  so  many  years  without 
an  exception  observed,  has  become  a  usage  or  custom  so  well  settled 
as  to  have  all  the  force  and  effect  of  well  established  law.  In  accord- 
ance therewith,  the  time  within  which  to  lake  appeals  and  for  perfecting 
bills  of  exceptions,  so  far  as  ray  experience  has  extended,  commences  to 
run  from  that  date. 

While  tnis  court  in  this  district  has  seven  judges,  and  each  may 
hold  a  separate  session  at  the  same  time,  the  court  is  nevertheless  under 
the  statute  a  unit.  It  is,  in  the  language  of  the  constitution,  a  court 
having  several  judges  who  are  holding  "separate  sittings  of  the  same 
court  at  the  same  time.***  A  judge  may  adjourn  the  separate  session  of 
the  court  presided  over  by  him  without  day,  but  that  does  not  in  my 
judgment  adjourn  or  cut  off  the  further  continuance  of  the  term.  To  so 
hold  here,  would  lead  to  inextricable  confusion.  If  for  sickness,  absence 
or  otherwise  the  different  judges  should  adjourn  each  at  different  times 
before  the  regular  ending  of  the  term,  it  would  be  next  to  impossible  to 
properly  perfect  appeals  and  bills  of  exceptions.  This  judicial  district 
differs  from  all  the  other  districts  4n  the  state,  excepting  in  Cuyahoga 
county.  The  legislature  has  enacted  that  there  shall  be  three  terms  of 
court  in  this  district:     January,  May  and  November  terms,  and  the  com- 
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mencement  of  each  term  is  fixed.  In  all  other  districts  in  the  state  the 
judges  by  law  fix  the  terms  both  as  to  the  number  and  commencement, 
and  any  judge  is  authorized  to  appoint  a  special  term.  The  other  dis- 
tricts are  made  up  of  many  counties,  with  comparatively  few  judges,  and 
the  county  seats  far  removed.  A  necessity  may  exist  there  for  short 
terms  with  power  to  finally  adjourn  the  same  at  any  time  to  enable  the 
judges  to  reach  other  parts  of  the  district  in  season.  Here  the  diflFerent 
judges  are  under  the  same  roof,  and  the  practice  has  been  such  since 
1853  as  virtually  to  recognize  one  term  as  existing  until  the  new  or 
succeeding  term  is  opened  upon  the  day  fixed  by  the  statute.  In  the 
law  creating  the  superior  courts  of  this  city  and  of  Montgomery  county 
the  legislature  fixed  definitely  the  terms  and  the  end  of  each  term,  and 
considered  it  necessary,  it  would  seem  to  specially  provide  that  the  judge 
might  adjourn  the  court  **on  any  day  previous  to  the  expiration  of  the 
term  for  which  it  is  held,'*  sections  490  and  510,  Revised  Statutes. 

There  is  no  such  provision  in  relation  to  the  common  pleas  court  of 
this  district.  The  terms  are  fixed  by  statute  beyond  the  power  of  the 
judges  to  change  them.  In  2  Green,  (Iowa)  659,  where  the  question 
before  the  court  was  whether  two  courts  could  be  in  session  at  the  same 
time,  in  different  counties  of  the  same  district,  where  the  terms  had  been 
fixed  as  in  the  case  at  bar,  by  statute  (not  by  the  judges)  the  court  say, 
page  566:  "The  general  law  appointing  the  time  knd  term  for  holding 
the  court  in  Clinton  county  fixes  the  time  for  the  com- 
mencement of  the  term,  on  the  second  Monday  after  the  fourth 
Monday  in  April  and  first  Monday  after  the  fourth  Monday  in 
September,  and  the  term  is  thereby  ended  on  the  Wednesday 
succeeding  those  Mondays  in  each  year;  on  the  Thursdays  immediately 
following,  the  court  commences  in  Scott  county."  Upon  page  568,  they 
further  say:  **The  term  in  Clinton  county,  having  expired  on  Wednes- 
day evening,  and  that  in  Scott  having  commenced  on  Thursday,  by 
operation  of  law,  the  judge  could  not  on  Frida}^  following  legalize  the 
proceedings  by  a  ««//^  ^r<? /««^  order  of  adjournment.  *  *  As  in  the  case 
at  bar,  so  in  the  Iowa  case,  the  general  statute  fixes  simply  the  com- 
mencement of  the  terms,  not  the  days  upon  which  they  terminate.  (Iowa 
Laws,  1848-9,  page  21.)  Thus  it  would  seem  that  one  term  did  not  end 
until  the  other  commenced,  that  is  to  say,  in  the  case  at  bar,  the  May 
term  did  not  end  in  law  until  the  5th  day  of  November.  There  is  noth- 
ing in  our  statute  specially  fixing  the  end  of  the  term.  In  the  superior 
court  act  it  is  different.  The  last  day  of  the  term  is  definitely  fixed, 
section  489,  Revised  Statutes.  While  therefore  as  matter  of  fact  the 
judge  at  separate  session  did  according  to  the  minutes  formally  adjourn 
his  separate  session  without  day,  on  November  4,  1882,  yet  as  matter 
of  fact  and  of  law  the  term  was  not  ended  until  the  morning  of  the  6th 
of  November,  1882,  the  first  day  of  the  November  term,  and  hence  the 
bill  of  exceptions  having  been  allowed  and  signed  on  December  5,  1882, 
that  was  within  thirty  days  after  the  trial  term. 

Motion  overruled. 

N.  Longworth  and  C.  Bates,  for  the  motion. 

O.  J.  Cosgrave,  catitra. 


14  IHamilton  District  Court,  April  Term,  1883.] 

Thos.  Floyd  et  ai,.,  Adm'r,  v.  Edley  Paul. 

For  opinion  in  this  case,  see  6  Ohio  Dec.  R.,  1185  (s.  c  12  Am.  Law  Rec.,  281.) 
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(Cuyahoga  Common  Pleas,  1883.] 

State  of  Ohio  v.  John  Stank. 

1.  An  indictment  for  bigamy  need  not  aver  that  the  defendant  at  the  time  of  his 

second  marriage  knew  his  first  wife  was  alive,  or  that  he  knew  she  was  not 
divorced. 

2.  It  is  competent  for  a  defendant  on  trial  to  give  evidence  tending  to  show  that  at 

the  time  of  the  second  marriage  he  in  good  faith  believed  and  after  exercising 
due  diligence,  had  reasonable  ground  for  believing  that  his  first  wife  was 
either  dead  or  divorced,  and  if  he  satisfies  the  jury  of  either  of  these  things 
he  is  entitled  to  an  acquittal. 

John  Stank  was  indicted  for  bigamy  at  the  September  term,  in  1882, 
and  at  the  same  term  he  was  tried  and  convicted.  A  motion  for  the  new 
trial  was  filed  and  argued.  The  facts  are  in  brief  as  follows:  Stank 
married  in  1879,  but  only  lived  with  his  wife  about  three  weeks,  she 
leavmg  him  without  any  apparent  cause.  Some  time  in  September  last, 
he,  desiring  to  be  divorced  from  a  woman  who  would  not  live  with  him, 
came  to  this  city  to  consult  a  lawyer.  On  his  way  he  fell  in  with  a  per- 
son whom  he  knew,  directed  him  to  Ambush,  who,  after  hearing  his  case, 
pronounced  it  a  clear  ooe,  and  said  he  would  at  once  relieve  him  of  his 
marital  obligations.  Thereupon  Ambush  took  Stank,  who  was  a  poor, 
ignorant  German,  unable  to  read  or  write  either  German  or  English,  to 
the  office  of  Justice  Puller  and  wrote  upon  paper  and  handed  the  same  to 
Stank,  saying,  "Now  you  are  divorced  and  free." 

Ambush  went  to  the  probate  court  and  procured  a  license  for  Stank, 
and  told  him  he  could  marry  again.  Stank  went  away  believing  he  was 
legally  divorced,  and  shortly  after  married  another  woman.  Where- 
upon his  first  wife,  whose  whereabouts  he  did  not  know  and  had  not 
known  since  she  had  left  him,  put  in  an  appearance  and  caused  his 
arrest.  Ambush  was  recently  sent  to  the  penitentiary,  and  the  case 
against  Stank  was  disposed  of  yesterday,  the  same  being  noHied.  On 
the  trial  the  defendant's  attorney  sought  to  show  the  facts  as  they 
existed  and  to  prove  that  Stank  acted  in  good  faith  and  did  not  intend 
to  commit  any  crime.  They  also  wished  to  show  that  he  believed,  and 
had  every  reason  to  believe  he  had  been  divorced  from  his  former  wife. 
This  evidence  the  court  refused  to  admit,  holding  that  if  the  fact  was 
that  Stank  had  two  wives,  and  was  not  divorced  from  the  first,  he  was 
guilty  of  bigamy,  and  evidence  could  not  be  introduced  to  show  want  of 
guilty  intent.  This  holding  was  in  accordance  with  a  former  ruling  in 
a  similar  case  in  the  same  court. 

Stone  &  Had  den,  for  the  state. 

George  A.  Groot,  for  defendant. 

Jones,  J. 

On  motion  for  a  new  trial,  a  question  and  a  serious  one  is  involved 
in  the  case.  On  the  trial  of  the  defendant,  John  Stank,  evidence  was 
offered  tending  to  prove  that  the  defendant  believed,  and  had  8  right  to 
believe  from  all  the  circumstances  that  came  to  his  knowledge,  that  his 
wife  had  been  lawfully  divorced  from  him  previous  to  the  time  of  his  sec- 
ond marriage,  and  evidence  tending  to  prove  that  he  had  exercised  such 
reasonable  diligence  as  the  nature  of  the  case  required,  and  commensu- 
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rate  with  the  importance  of  the  issues  involved;  and  this  evidence  was 
rejected  upon  the  trial  of  the  case  on  the  weight  of  several  authorities 
which  were  produced  upon  the  trial.  The  question  came  up  suddenly 
and  unexpectedly  to  the  defense  and  several  authorities  were  produced 
by  state  on  the  question,  among  them  a  case  reported  7  Met.,  (Mass.)  472, 
which  held  that  an  honest  belief  on  the  part  of  the  wife  that  the  hus- 
band was  dead  when  she  had  made  many  inquiries  after  him,  and  when 
he  had  been  gone  several  years,  was  no  defense  whatever  to  the  charge 
of  bigamy.  This  case  admits  the  general  doctrine,  that  where  there  is 
no  criminal  intent  there  can  be  no  guilt;  but  it  proceeds  to  nullify  this 
doctrine  by  saying  that  where  a  statute  has  made  it  criminal  to  do  any 
act  under  any  particular  circumstances,  the  party  voluntarily  doing  this 
act  is  chargeable  with  the  criminal  act  of  doing  it.  This  is  the  leading 
case  on  this  subject  in  this  country.  There  was  no  authority  cited  in 
support  of  this  doctrine;  and  in  this  case  the  defendant,  though  con- 
victed, never  was  sent  to  the  penitentiary,  but  was  pardoned  by  the  gov- 
ernor before  the  sentence  was  carried  into  effect.  This  case  proceeds  upon 
the  doctrine  that  if  any  person  violates  the  statute;  it  is  of  no  consequence 
what  excuses  he  has;  it  is  of  no  consequence  under  what  false  impres- 
sions he  labored.  If  he  has  been  guilty  of  violating  the  law  he  must  pay 
the  penalty.  In  harmony  with  the  same  idea  a  case  came  up  in  the 
Eighth  Massachusetts.  It  was  tried  by  Bigelow,  J.  In  1867,  where 
the  defendant  was  charged  with  permitting  a  minor  to  visit  a  billiard 
room  without  the  consent  of  his  parents;  the  very  same  identical  doctrine 
was  maintained.  The  court  held  that  it  did  not  make  any  difiference  that 
the  minor  was  over  twenty  years  of  age;  it  did  not  make  any  difference  that 
he  represented  himself  to  be  of  age;  it  did  not  make  any  difference  that 
the  defendant  honestly  supposed  and  believed  that  he  was  of  full  age, 
but  it  said  the  law  imposed  a  penalty  on  anybody  that  permitted  a 
minor  to  visit  a  billiard  room  without  the  consent  of  his  parents,  and  the 
penalty  of  the  statute  was  absolute.  The  court  held  also  that  an  indict- 
ment need  not  aver  that  the  defendant  knew  the  minor  to  be  a  minor,  and 
they  would  not  let  him  prove  that  he  had  every  reason  to  believe  that 
the  alleged  minor  was  of  age.  That  case  is  in  perfect  harmony  with 
the  bigamy  case  in  7  Met. ,  but  how  little  in  harmony  it  is  with  the 
views  of  our  Supreme  Court  we  will  see  hereafter. 

In  Davis  V.  Commonwealth,  13  Ky.,  319,  the  statute  having  fixed  the 
exception,  to- wit,  a  divorce,  or  absence  so  many  j'ears,  the  court  holds 
that  the  courts  cannot  extend  to  persons  who  in  good  faith  believe  that 
they  have  been  lawfully  divorced.  This  doctrine,  and  this  case  quotes 
the 7  Met.,  that  I  have  been  just  discussing,  and  that  case  only  in  support 
of  this  doctrine.  An  incomplete  record  of  a  divorce  proceeding  in  this 
case  was  rejected  by  the  court,  either  to  prove  that  there  was  a  divorce, 
or  that  the  defendant  believed  that  there  was  a  divorce.  Now,  I  have  this  to 
say  about  this  case,  that  an  incomplete  record  is  not  any  evidence  at  all,  and 
that  if  the  record  had  been  introduced,  k  might  possibly  be  said  that  it 
was  merely  a  mistake  of  law  and  not  Attistake  of  fact  at  all,  and  the  25 
Mich.,  224,  has  also  been  quoted  in  support  of  the  doctrine.  But  this  case 
chiefly  decides  that  where  a  defendant  rc^jiding  in  Michigan  fraudulently 
procured  an  Indiana  court,  which  had  no  jurisdiction  whatever  over  the 
subject  of  his  divorce,  to  give  him  a  divorce  from  his  first  wife,  that  it 
cannot  avail  him  in  a  defense  to  an  indictment  for  bigamy,  and  the  case 
coes  not  decide,  and  does  not  attempt  to  decide,  the  question  under  con- 
sideration, to- wit :  whether  an  honest,  but  innocent  belief  on  the  part  of  the 
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defendant  that  his  wife  is  either  dead  or  divorced  is  a  good  defense,  if 
that  belief  is  founded  on  diligence,  and  is  on  the  whole  reasonable.  The 
56  Ind.,  263,  was  also  quoted.  Hood  v.  State,  is  an  indictment  for  for- 
nication. Defendant  had  married  one  Maggie  Horton  in  1869,  and  one 
Jane  Cbaney  in  1876.  The  defendant  offered  a  Utah  divorce  from 
Maggie  Horton,  neither  party  having  been  a  resident  of  Utah.  The 
court  held  that  the  Utah  court  had  no  jurisdiction,  and  its  decree  was 
invalid  and  insufficient.  No  decision  of  the  question  involved  in  the 
case  at  bar  was  made,  and  no  allusion  whatever  was  made  to  the  case 
which  I  shall  hereafter  allude  to,  reported  in  the  46  Ind.,  upon  the  very 
point  at  issue  in  this  case. 

Another  case  was  cited  for  the  state,  65  Me.,  30,  and  this  case  holds 
that  where  the  act  is  unlawful,  the  law  implies  a  criminal  intent;  sec- 
ond, that  a  female  defendant,  having  a  lawful  husband  living  cannot  set 
up  as  a  defense  to  an  indictment  for  adultery,  that  such  former  husband 
having  left  her  she  married  again,  supposed  it  was  lawful  for  her  to 
intermarry  with  her  co-defendant,  and  that  she  was  so  advised  by  a  mag- 
istrate, the  very  magistrate  who  had  married  her,  and  that  she  did  so 
relying  upon  the  opinion  in  good  faith. 

It  will  be  observed  in  this  case  that  the  female  defendant  had  mar- 
ried her  co-defendant  in  the  same  year  that  her  husband  had  left  her; 
that  she  knew  he  was  not  dead,  and  that  she  did  not  pretend  that  she 
was  informed  of  any  divorce,  but  she  merely  claimed  an  honest  mistake 
of  law.  The  court  said  the  defendant  is  conclusively  presumed  to 
know  the  law,  that  it  was  well  settled  and  free  from  all  obscurity  and 
all  doubt.  **  Ignorance  of  the  law,"  said  the  court,  * 'excuses  no  one." 
But  this  court  in  that  very  case  goes  on  to  say  that  *  'there  is  no  doubt 
that  a  person  might  commit  an  unlawful  act  through  a  mistake  or  acci- 
dent, and  with  an  innocent  intention;  where  there  was  no  negligence  or 
fault,  and  be  legally  excused  for  it;  but  this  case  was  far  from  being  one 
of  that  kind;  it  was  criminal  heedlessness  on  his  part  and  on  the  part 
of  both,  to  do  what  was  done  by  them." 

These  are  all  the  adjudged  cases  that  I  have  been  able  to  find  in  this 
country  that  are  claimed  to  be  in  opposition  to  the  doctrine  that  inno- 
cent mistake,  good  faith,  reasonable  diligence,  and  honest  belief  are 
available  to  the  defendant  in  an  indictment  against  him  for  bigamy. 
Neither  are  there  more  than  a  very  few  cases  reported  where  in  criminal 
trials  for  bigamy  this  question  has  ever  been  made.  The  general 
doctrine  undoubtedly  is  that  there  can  be  no  crime  without  a  criminal 
purpose  and  an  intent,  and  no  ene  would  claim  that  if  a  lunatic  were  to 
be  guilty  of  a  violation  of  any  criminal  statute  strictly  within  its  terms, 
that  he  could  be  convicted  of  the  prohibited  offense;  knowledge  and 
criminal  intent  would  be  both  alike  wanting.  And  in  the  state  of  Ohio 
the  decisions  of  the  court  are  utterly  at  variance  in  principle  with  this 
leading  case  in  the  state  of  Massachusetts.  As  early  as  1837  James  G. 
Birney,  who,  in  1840  was  the  Abolition  candidate  for  the  presidency,  was 
indicted  for  harboring  fugitive  slaves  under  a  statute  which  omitted 
the  scienter;  which  simply  declared  that  any  person  who  shall  harbor 
fugitive  slaves,  etc.,  shall  be  punished.  The  indictment  in  this  case, 
at  least  one  of  the  counts  did  not  charge  that  he  knowingly  harbored 
such  slaves.  He  was  tried  and  convicted,  and  the  Supreme  Court  set 
aside  the  conviction  on  the  ground  that  it  was  necessary  to  aver  knowl- 
edge and  prove  it  before  any  offense  could  be  established.  Judge  Wood 
said  in  this  case: 
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**We  know  of  no  case  where  positive  action  is  held  criminal,  unless 
the  intention  accompanies  the  act,  either  expressl}'  or  necessarily  inferred 
from  the  act  itself.  Ig7toraniia  facti  doth  excuse,  for  such  an  ignorance, 
many  times,  makes  the  act  itself  morally  involuntary."  In  Miller  v. 
State,  3  O.  S.,  475,  our  Supreme  Court  held  on  a  statute  prohibiting  the 
sale  of  liquor  to  minors,  or  to  a  person  in  the  habit  of  getting  intoxi- 
cated, that  it  is  necessary  to  aver  and  prove  that  the  seller  knew  the 
minor  was  a  minor,  and  in  the  habit  of  getting  intoxicated.  The  very 
thing  that  the  Massachusetts  Supreme  Court  declares  is  of  no  sort  of  con- 
sequence, is  in  Ohio  made  the  very  vital  and  essential  element  of  the  crime. 

In  Crabtree  v.  State,  80  O.  S.,  382,  the  defendant  was  placed  on  trial 
in  the  court  below,  charged  with  selling  liquor  to  a  minor,  and  to  a  per- 
son who  he  knew  was  in  the  habit  of  getting  intoxicated.  On  the  trial 
he  offered  to  prove  in  his  own  behalf  that  before  doing  this  he  had  duly 
inquired  in  good  faith  of  various  persons,  and  been  informed  that  the 
defendant  was  a  person  not  in  the  habit  of  getting  intoxicated.  The 
Supreme  Court  held  that  the  court  below  erred  in  excluding  this;  that 
it  was  competent  evidence;  and  the  language  of  the  court  in  all  these 
Ohio  cases  is  directly,  and  as  I  have  said,  completely  at  variance  with 
the  Massachusetts  cases  in  regard  to  this  matter  as  it  is  possible  to  be. 
Where  the  seller  using  due  care  is  deceived,  and  acting  in  good  faith 
really  believes  that  the  person  to  whorn  he  sells  is  of  full  age,  if  the  fact 
is  otherwise,  does  not  violate  the  statute;  he  may  show  in  his  justifica- 
tion that  the  person  to  whom  he  sold  looked  like  an  adult,  and  was 
spoken  of  and  treated  by  his  acquaintances  as  of  full  age.  Our  own 
Supreme  Court  also  quotes  approvingly  Bishop  on  Statutory  Crimes  as 
follows:  **And  where  this  good  faith  and  due  care  does  exist,  and 
there  is  no  fault  or  carelessness  of  any  kind  *  *  *  honest  error  of 
fact  says  the  court  is  as  tmiversally  an  excuse  for  what  would  otherwise 
be  a  criminal  act,  as  is  insanity  itself.'* 

The  same  general  doctrine  was  approved  in  Farrell  v.  State,  32  O.  S., 
456,  where  the  court  below  had  refused  to  allow  proof  that  the  liquor  sold 
by  the  defendant  was  sold  to  him  for  another  article,  and  that  he  did  not 
know  that  the  liquor  that  he  was  charged  with  having  sold  was  intoxi- 
cating at  all.  The  court  above  reversed  the  conviction  which  had  taken 
place  in  this  case  and  said,  **we  think  the  testimony  would  have  tended 
to  show  good  faith  and  want  of  guilty  intention.**  In  Squier  v.  Slate, 
46  Ind. ,  459,  will  be  found  reported  a  bigamy  case.  The  court  below 
in  that  case  was  asked  tocharge  the  jury,  that  if  the  jury  believe  from  all 
the  evidence  that  the  defendant  married  a  second  time,  in  the  honest  belief 
that  his  former  wife  had  been  divorced  from  him,  they  should  find  him 
not  guilty.  This  charge  the  court  refused.  The  court  above,  in  revers- 
ing this  decision,  for  other  reasons  hold,  that  there  was  no  error  in  this 
charge  simply  and  solely  because  the  charge  was  based  on  the  belief  of 
the  defendant  merely,  without  any  reference  whatever  to  his  diligence 
in  finding  out,  or  to  the  honest  belief  and  good  faith  in  the  matter,  leav- 
ing out  the  question  entirely  whether  he  acted  on  reasonable  grounds. 
They  hold  distinctly  as  follows:  **In  a  prosecution  for  bigamy  it  is 
proper  to  charge  the  jury  that  if  they  believed  from  the  evidence  which 
had  been  offered  that  his  wife  had  been  divorced  and  that  he  had  exer- 
cised due  care,  and  made  due  inquiry  to  ascertain  the  truth  and,  consid- 
ering all  the  circumstances  of  the  case,  had  reason  to  believe  and  did 
believe  at  the  time  of  his  second  marriage  that  his  former  wife  had  then 
been  divorced,  that  they  should  find  a  verdict  for  the  defendant. 


12  OHIO  DECISION&  Vol.  X. 

Cayahoga  Common  Pleas.  16 

In  a  case  reported  in  Gordon  v.  State,  52  Ala.,  308,  the  same  doctrine 
Mras  held,  where  a  minor  was  charged  with  illegally  voting,  the  court 
said:  "Diligent  inquiry,  and  honest  belief  in  the  fact  of  his  being  of  full 
age,  founded  upon  reasonable  grounds,  would  be  held  to  excuse  him 
although  he  voted  in  clear  violation  of  the  statute.'* 

In  53  Ga.,  229,  the  defendant  was  indicted  for  permitting  a  minor  to 
play  at  billiards  without  the  consent  of  his  parents,  and  the  same  general 
doctrine  was  maintained.  The  court  in  this  case  said:  **It  is  clear  to 
us  that  if  the  defendant,  after  exercising  due  diligence,  thought  honestly 
that  the  young  man  was  not  a  minor,  he  is  not  guilty  if  he  did  so  think 
after  proper  inquiry,  the  element  of  intent  does  not  exist;  the  act  was 
done  through  a  mistake  of  fact,  and  in  such  case  there  is  no  guilt  and  no 


crime." 


This  is  the  true  and  sound  doctrine  of  all  the  books,  and  is  common 
sense  and  common  justice. 

In  Dotson  v.  State,  62  Ala.,  141,  was  also  a  bigamy  case,  in  which 
the  court  had  been  asked  to  charge  as  follows: 

"That  if  the  jury  believe  from  the  evidence  that  at  the  time  defend- 
ant was  married  he  believed  his  wife  was  dead,  the  defendant  must  be 
acquitted.**  The  court  below  refused  this  and  the  court  above  refused 
to  reverse,  but  laid  down  the  doctrine  as  follows:  "Where  a  criminal 
intent  is  dependent  upon  knowledge  of  fact,  ignorance  or  mistake  as  to 
these  facts,  honest  and  real,  not  superinduced  by  the  fault  or  negligence 
of  the  party  doing  the  wrongful  act,  absolves  from  criminal  liability," 
and  criticises  the  charge  because  it  withdrew  from  the  jury  the  honesty 
of  the  defendant's  belief,  and  the  diligence  that  he  had  used  in  ascer- 
taining the  truth  of  the  facts  necessary  for  his  defense. 

Bishop  on  Statutory  Crimes,  sections  356  and  1021,  discusses  this 
question  pretty  fully,  and  quite  sharply  reviews  the  doctrine  which  has 
been  laid  down  in  the  Massachusetts  court  on  this  question  of  bigamy, 
as  well  as  other  questions  where  the  criminal  knowledge  and  intent  are 
concerned,  and  declares  that  the  doctrine  of  the  Massachusetts  court  in 
regard  to  those  questions  is  a  wide  departure  from  the  universally 
accepted  doctrines  upon  this  subject  in  regard  to  other  cases.  And  it 
has  been  long  ago  settled  in  our  own  state,  that  if  a  person  on  trial  for 
murder  can  show  that  at  the  time  he  struck  the  fatal  blow  he  believed, 
and  had  good  reason  to  believe  that  he  was  in  imminent  danger  himself 
at  the  hands  of  the  deceased  in  respect  either  to  his  life  or  limbs,  or  of 
other  great  bodily  harm,  and  that  he  inflicted  the  blow  under  an  honest 
if  wholly  erroneous  belief  that  it  was  necessary,  in  order  to  save  his  life, 
that  he  must  be  acquitted  in  such  a  case. 

"But  it  is  claimed  in  some  quarters  that  bigamy,  being  of  such  a 
peculiar  character,  involving  not  only  a  violation  of  positive  law,  but  also 
involving  such  a  serious  disturbance  to  the  whole  social  fabric,  the  peace 
and  good  order  of  society,  the  legitimacy  of  children,  and  the  succession 
of  estates,  that  because  of  these  and  other  things  the  humane  general 
principles  of  the  law  are  not  to  be  applied,  as  in  other  cases,  and  some 
support  is  to  be  found  in  some  of  the  authorities  for  this  idea.  I  confess 
that  I  am  utterly  unable  to  perceive  that  there  is  any  just  ground  for 
making  any  such  distinction,  nor  in  favor  of  holding  a  person  to  be  guilty 
of  bigamy  who  is  absolutely  free  from  any  guilty  intent,  and  is  acting 
merely  as  any  other  honest  and  reputable  citizen  might  act.  For  an 
illustration:  supposing  a  man  goes  to  sea;  the  vessel  is  lost,  and  all  on 
board  are  supposed  to  have  perished,  and  three  years  elapse.      The  wife 
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marries  again,  believing  in  common  with  the  general  community  that 
her  husband  is  dead.  Is  she  to  be  sent  to  the  penitentiary  because  she 
believed  a  story  that  everybody  else  believed?  The  case  might  be  even 
worse  than  that;  the  husband  might  intentionally  throw  around  her  such 
a  state  of  facts  as  to  involve  her  in  the  commission  of  the  crime  of  bigamy 
for  the  very  purpose  of  sending  her  to  the  penitentiary,  obtaining  a 
divorce  of  her  on  that  ground  and  then  cheating  her  out  of  her  dower  in 
his  estate.  This  is  all  possible,  and  indeed,  probable,  if  such  a  condition 
of  things  as  we  are  here  talking  about  is  not  a  lawful  and  complete 
defense.  The  principle  that  I  have  discussed  here  has  been  recognized 
and  applied,  as  I  have  already  shown,  in  cases  of  harboring  fugitive 
slaves;  in  selling  liquor  to  minors,  selling  liquor  to  persons  in  the  habit 
of  becoming  intoxicated;  in  selling  liquor  by  mistake  for  any  purpose, 
in  larceny,  burglary,  counterfeiting,  and  even  murder  itself;  and  I  hold 
that  there  is  and  can  be  no  sound  reason  for  not  applying  it  in  a  case  of 
bigamy.  The  court  on  the  trial  of  this  cause  excluded  evidence  tending 
to  prove  this  issue.  I  do  not  undertake  to  say  that  the  evidence  that  was 
excluded  upon  that  trial  would  have  satisfied  me  at  all  that  the  defend- 
ant, John  Stank,  was  not  guilty;  but  evidence  was  excluded  which  the 
jury  had  a  right  to  consider,  and  which  they  might  have  found  to  be 
satisfactory.  That  error  is  a  fatal  error  against  the  defendant,  and  for 
that  reason  I  set  aside  the  ver4ict  of  guilty,  and  grant  the  defendant  a 
new  trial. 


28  TELEGRAPH  DISPATCHES. 

[Superior  Court  of  Cincinnati.] 

Wm.  Eldbn  V.  W.  U.  Tklbgraph  C3o. 

A  broker  cannot  recover  damages  from  a  telegraph  company  for  a  lost  of  commis- 
sion, alleged  to  have  been  occasioned  by  the  incorrect  transmission  of  a  dis- 
patcii  containing  an  offer  to  buy,  where  it  does  not  appear  from  the  dispatch, 
or  otherwise,  that  the  company  had  notice  of  the  oroker's  interest  in  the 
transaction  to  which  the  dispatch  related. 

PBCK,  J. 

The  plaintiff,  a  broker,  alleges  that  he  delivered  and  paid  for  the 
following  dispatch,  to  be  transmitted  by  defendant  to  the  parties 
addressed: 

•'Cincinnati,  June  28,  1882. 
"Portsmouth  Iron  and  Steel  Co. ,  Portsmouth,  Ohio.   Reiter  and  Con- 
ley  offer  three  sixty  cash  for  one  hundred  sixty  tons  tank,  delivered 
Pittsburg,  shipments  commencing  July,  shall  I  accept.    Answer. 

Wm.  Elden,  Agent** 

That  said  message  was  incorrectly  transmitted  by  reason  of  the  neg- 
ligence of  defendant's  agents  so  that  the  words  **three  sixty**  had  been 
changed  and  read  ** three  fifty"  when  delivered  to  the  Portsmouth  Iron 
and  Steel  Co.,  which  company  sent  in  reply  a  dispatch  declining  to  sell. 
That  if  the  dispatch  had  been  correctly  transmitted  the  offer  at  * 'three 
sixty"  wotdd  have  been  accepted,  and  one  hundred  and  sixty  toosof  tank 
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iron  would  have  been  sold  by  the  Iron  and  Steel  Company  to  Reiter  and 
Con  ley  and  plaintiff  would  have  earned  and  received  a  commission  of 
8278.40  for  making  the  sale.  To  the  petition  setting  forth  the  foregoing 
facts  the  defendant  demurs  on  the  ground  that  they  do  not  constitute  a 
cause  of  action. 

The  question  presented  is  whether  the  injury  complained  of  is  the 
immediate  or  the  remote  result  of  defendant's  error.  The  claim  is  that 
if  the  message  had  been  correctly  transmitted  a  sale  would  have  been 
made,  and  if  a  sale  had  been  made,  plaintiff  would  have  been  entitled  to 
a  commission  by  reason  of  an  agreement  to  that  eif ect  express  or  implied 
between  himself  and  the  iron  and  steel  company. 

The  statement  of  the  claim  shows  that  it  was  not  the  matter  directly  to 
be  affected  by  the  telegram,  but  a  collateral  and  contingent  matter  to  the 
making  of  a  sale  which  was  the  only  apparent  purpose  of  the  dispatch. 
One  of  the  rules  relating  to  damages,  is  that  they  must  be  such  as  the 
parties  could  have  been  presumed  to  know  would  follow  from  a  breach 
of  the  engagement.  It  can  hardly  be  claimed  that  this  message  was 
such  as  on  its  face  to  notify  the  company  that  if  incorrectly  transmitted 
there  would  not  only  be  direct  damage  to  the  proposed  buyer  or  seller, 
but  also  indirect  damage  to  plaintiff  by  reason  of  his  loss  of  commission. 
This  latter  loss  was  not  such  as  would  necessarily  flow  from  a  breach  of 
the  defendant's  implied  contract  to  correctly  transmit  the  message,  but 
arose  from  the  failure  of  a  collateral  arrangement  of  which  the  telegraph 
company  had  no  notice.  Such  being  the  case,  it  falls  within  the  class  of 
injuries  for  which  damages  cannot  be  recovered. 

Lendsberger  v.  Magnetic  Telegraph  Co.,  82  Barb.,  630;  Baldwin  v. 
Telegraph  Co.,  45  N.  Y.,  744;  Lane  v.  Montreal  Telegraph  Co.,  7  U. 
C.  C.  P.  R.,  23:  Hibbard  v.  W.  U.  Telegraph  Co..  83  Wi3.,  658. 

Hadley  v.  Baxendale,  9  Exch.,  841;  Barnesville  Bank  v.  Telegraph 
Co.,  30  O.  S.,  555;  Hord  v.  Telegraph  Co.,  6  Ohio  Dec.  R.,  558. 
Plaintiff  relies  upon  Telegraph  Co.  v.  Griswold,  37  O.  S.,  801,  but  after 
a  careful  reading  I  can  find  nothing  in  that  case  to  support  this  action. 

The  demurrer  is  sustained. 

J.  R.  Challen,  for  plaintiff. 
Wm.  M.  Ramsey,  for  defendant. 


[Hamilton  District  Court,  July  8,  1881L}  t8 

B.   CUMMINGS  V.    BELA  C.   KBNT. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1178;  (s.  c.  12  Am.  Law  Rec.,  163.)  The 
judgment  in  this  case  was  affirmed  by  the  Supreme  Court  See  opinion  44,  O.  S., 
92.  The  latter  case  is  cited  in  44  a  a»441»449 ;  45  a  &•  888^  S89»  and  46  a  a,  265, 
267. 26iL 
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42  CONTRACTS. 

(Hamilton  District  Court,  July  17, 1888 

tCONSOLIDATBD  COAL  AND    MiKINO    CO.    V.    CINCINNATI,    SANDUSKY 

AND  ClBVELAND  R.   R. 

1.  Where  in  a  written  agreement  by  a  coal  company  to  deliver  coal  for  the  use  of  a 

railroad,  the  parties  were  clescribed  as  the  coal  company  upon  one  part  and 
Charles  Howard,  superintendent  of  the  railroad  company,  upon  the  other,  and 
the  agreement  was  signed,  ^'Charles  Howard,  superintendent,  for  the  railroad 
company,"  but  the  road  was  then  and  had  been  for  some  time  in  the  hands  of 
a  receiver,  and  Charles  Howard  who  had  been  the  superintendent  for  the  com- 
pany was  continuing  to  discharge  under  the  same  name  like  duties  for  the  re- 
ceiver, and  the  agreement  was  entered  into  by  him  by  order  of  the  receiver  to 
whom  the  proposals  to  furnish  the  coal  had  been  made,  and  was  signed  as 
directed  by  the  receiver  in  the  form  that  had  been  uniformly  adopted  during 
Uie  receivership :  Held^  that  evidence  of  the  manifest  intention  to  contract 
with  the  receiver  was  not  excluded  by  the  written  words,  but  was  admissible 
to  identify  the  parties  and  apply  language  of  description  to  its  proper  object. 

2.  An  agreement  with  the  receiver  of  a  railroad  to  supply  coal  for  the  use  of  the 

road  for  a  certain  time,  is  not  binding  in  favor  of  the  railroad  company,  upon 
discharge  of  the  receiver,  and  surrender  of  the  road  to  the  company  during 
the  time. 

Error  to  the  Superior  Court  of  CincinnatL 

AVKRY,  J. 

The  action  in  the  superior  court  of  Cincinnati  was  brought  by  the 
railroad  company,  for  damages  for  failure  to  deliver  coal  under  the  fol- 
lowing written  agreement: 

'  'This  agreement  made  this  16th  day  of  May,  1879,  by  and  between 
Charles  Howard,  Superintendent  of  the  Cincinnati,  Sandusky  and 
Cleveland  Railroad  Company  of  the  first  part,  and  the  Consolidated  Coal 
and  Mining  Company  of  Ohio  of  the  second  part.     Witnesseth: 

**That  the  party  of  the  second  part  hereby  agrees  to  furnish  and 
supply  the  party  of  the  first  part  all  the  coal  that  may  be  required  for 
the  use  of  said  Railroad  Company  for  one  year  trom  May  20,  1879,  to 
May  20,  1880,  for  seventy-one  cents  (71c)  per  ton  free  on  board  of  cars 
on  the  track  of  the  Columbus  and  Hocking  Valley  Railroad  at  Straits- 
ville,  Ohio.  Said  coal  to  be  of  the  first  quality  Lower  Vein  Straitsville 
Lump,  and  to  be  delivered  in  lots  of  from  three  to  ten  car  loads  of  twelve 
tons  each  daily,  as  the  party  of  the  first  part  may,  from  time  to  time, 
order  and  direct,  and  the  party  of  the  first  part  hereby  agrees  to  pay  for 
the  same,  as  above,  monthly  on  or  before  the  twelfth  day  of  each  month, 
for  all  the  coal  so  delivered  and  received  during  the  previous  month. 

*'Chas  Howard,  Superintendent, 
For  the  Cincinnati,  Sandusky  and  Cleveland  R.  R.  Co. 

{Consolidated  Coal  &  Mining  ) 
Co.,  Cincinnati,  O.  ) 

Alex.  McDonald,  President,  Consolidated  Coal  and  Mining  Co." 

The  failure  to  deliver  was  from  and  after  January  14,  1880.     At  the 

time  the  contract  was  made,  the  road  was  in  the  hands  of  a  receiver, 

appointed  by  the  circuit  court  of  the  United  States,  for  the  northern 

tFor  decision  of  the  superior  court  see  8  Ohio  Dec.  R.,  S65.  The  judgment  of 
the  district  court  was  affirmed  by  the  Supreme  Court,  February  1, 1887,  but  the  case 
19  not  reported. 
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district  of  Ohio  in  1877,  and  continued  to  be  until  January  1,  1880, 
when  the  receivership  was  dissolved.  The  receiver  was  the  president 
of  the  railroad  company. 

Charles  Howard  had  been  superintendent  of  the  road  for  the  com- 
pany, and  under  the  receiver  performed  the  same  duties.  The  contract 
was  made  by  him,  by  order  of  the  receiver,  and  was  signed  by  him  under 
like  directions,  **Charles  Howard,  Superintendent,  for  the  Cincinnati, 
Sandusky  and  Cleveland  Railroad  Co. ;''  that  being  the  form  of  signa- 
ture designated  by  the  receiver,  and  always  used  in  making  contracts. 

The  defense  was,  that  the  contract  was  made  with  the  receiver,  and 
not  with  the  company.  The  court  deemed  the  language  conclusive,  that 
it  was  made  with  the  company,  and  rendered  judgment. 

The  evidence  was  abundant,  that  the  dealing  contemplated  was  with 
the  receiver.  The  coal  was  furnished  for  the  road,  in  his  charge,as  receiver. 
The  bids,  to  furnish  it,  were  made  to  him.  The  payments,  for  it,  were 
receipted  to  him.  It  did  not  concern  his  office,  as  president  of  the  com- 
pany; the  road  had  been  taken  by  the  receivership  from  the  management 
of  the  officers  of  the  company.  As  an  officer,  he  was  without  power  to 
bind  the  company,  for  supplies  to  a  road  not  under  its  management. 

With  no  road  under  management  of  the  company,  it  is  inconceiv- 
able, that  the  agreement  could  have  been  intended  to  furnish  coal,  for 
the  company. 

The  written  words  were,  that  the  agreement  was  **by  and  between 
Charles  Howard,  Superintendent  of  the  Cincinnati,  Sandusky  &  Cleveland 
R.R.Co.,*'etc.;  and  it  was  signed;  ** Charles  Howard,  Superintendent,  for 
the  Cincinnati,  Sandusky  &  Cleveland  R.  R.  Co."  But  the  question 
is,  who  those  words  were  intended  to  describe. 

If,  under  the  circumstances,  they  might  either  be  applied  to  a  person 
employed  by  the  company  or  to  the  same  person  in  the  employ  of  the 
receiver,  it  was  open,  we  think,  to  inquire  who  was  intended. 

The  words  in  the  body  of  the  agreement,  ** Superintendent  of  the 
Cincinnati,  Sandusky  and  Cleveland  Railroad  Co.,"  and  in  the  signature, 
**Superintendent  for  the  Cincinnati,  Sandusky  and  Cleveland  R.  R.  Co.," 
were  mere  words  of  description.  The  railroad  company  was  not  named 
as  party  to  the  agreement,  as  was  the  coal  company.  The  description 
was  an  official  designation,  but  to  take  it  as  conclusively  designating  an 
officer  of  the  company,  would  be  begging  the  very  question.  The  desig- 
nation had  been  adopted  in  all  contracts,  and  transactions,  by  the  super- 
intendent for  the  receiver;  the  evidence  tended  to  show,  he  was  so  known, 
in  that  capacity.  The  case  did  not  differ,  in  principle,  from  that  of 
two  persons  with  the  same  name,  one  the  superintendent  for  the  company, 
the  other,  known  by  the  same  designation,  but  in  the  employ  of  the 
receiver. 

When  a  description,  in  a  writing  is  equally  applicable  to  two  or  more 
objects,  evidence  of  the  surrounding  circumstances  may  be  admitted  to 
explain.  Wharton  Contracts,  section  659.  It  is  the  common  case  of 
written  words,  certain  enough  in  themselves,  but  rendered  uncertain, 
by  extrinsic  evidence  of  the  existence  of  two  or  more  persons,  who  may 
be  described  by  the  words.  "To  ascertain  the  relation  of  the  words  of 
a  document  to  facts,  every  fact  may  be  proved  to  which  it  refers,  or 
may  probably  have  been  intended  to  refer  or  which  identifies  any  person 
or  thing  mentioned  in  it**  Stephens  Digest  Bvidenoe^  article  91,  sec- 
tion 4. 
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There  is  no  difference,  in  the  admissibility  of  evidence  to  determine 
as  between  two  persons,  and  its  admissibility  to  determine,  as  between 
two  capacities,  in  which,  the  words  being  equally  applicable,  u  written 
agreement  may  have  been  undertaken  with  the  same  person.  It  is  not, 
that  the  designation,  superintendent  of  the  railroad  company,  or,  for  tht 
railroad  company,  would  have  been  equally  applicable  to  the  capacity  in 
which  the  person  was  employed  by  the  receiver,  but  for  the  evidence, 
that,  in  all  the  transactions  of  such  employment,  he  was  known  by  that 
designation.  It  is  by  extrinsic  evidence  in  every  case,  that  the  applica- 
bility of  the  words  of  a  writing  to  two  or  more  objects,  is  developed. 
This  leaves  the  question  to  depend  upon  intention. 

Manifestly  the  intention  was,  not  to  make  the  agreement  with  the 
railroad  company. 

As  an  agreement  with  the  receiver,  its  obligations  were  not,  upon 
his  discharge,  binding  in  favor  of  the  company. 

Contracts  by  a  receiver,  operating  a  railroad  under  orders  of  court, 
are  not  made  by  him  as  agent  of  the  company.  His  appointment  is  not 
for  the  company,  but  against  it.  There  is  nothing  resembling  the  rela- 
tion of  principal  and  agent  between  them.  Mea'a's  Adm'rv.  Holbrook, 
20  O.  S.,  137,  146;  Farmers  Life  &  Trust  Co.  v.  Central  R.  R..  2 
McCrary,  181,  183, 

Execution  upon  jwdgment  against  a  receiver  will  run  only  against 
property  in  his  hands.  Barton  v.  Barbour,  104  U.  S.,  126,  128;  see 
Revised  Statutes,  3417.  He  has  no  power  to  bind  the  trust  by  his  con- 
tracts, without  order  of  the  court.  Lehigh  Coal  Co.  v.  R.  R.,  35  N.  J. 
Eq.,  426.  If  he  is  agent  at  all,  it  is  of  the  court.  Turner  v.  R.  R.,  8 
Hiss.,  630,  532;  Barton  v.  Barbour,  104  U.S.,  136. 

The  company  may  be  sued,  although  its  road  should  be  in  the  hands 
of  a  receiver,  but  if  for  acts  of  agents  of  the  receiver,  it  is  a  complete 
defense.  Hyatt  v.  R.  R.,  10  111.  App.,  289. 

The  receiver  as  the  agent  of  the  court  which  has  appointed  him, 
and  under  its  supervising  authority  and  control,  displaces  the  general 
officers  of  the  corporation. 

The  agents  in  carrying  out  its  business,  thereupon  become  his 
agents,  and  stand  in  like  relation  to  him,  as  they  formerly  stood  to  the 
managing  officers  of  the  corporation.     Phelan  v.  Ganebin,  5  Col.,  14,  16. 

What  remedy  there  may  be  for  so  much  of  an  executory  contract 
with  a  receiver  as  still  remains  to  be  performed  when  he  is  discharged, 
and  the  road  surrendered  to  the  company,  or  whether  from  the  very 
nature  of  his  authority  it  is  not  implied,  in  making  the  contract,  that 
it  shall  be  at  an  end,  are  questions  unnecessary  to  discuss.  It  is  enough, 
that  there  could  be  no  right  against  the  company,  and  since  obligations 
and  rights  in  the  contract  must  be  correlative  and  mutual,  there  can  be 
no  rights  under  it,  in  favor  of  the  company. 

Judgment  for  the  company,  therefore,  was  improperly  rendered  and 
must  be  reversed. 

S.  A.  Bowman,  and  Halsey  &  Evans,  for  defendant  in  error. 

Stallo  &  Kittredge  and  Joseph  Wilby,  for  plaintiff  in  error. 


S   L.  B. 


20  OHIO  DBCISION&  Vol.  X. 

Hamilton  Common  Pleas.  53 

tax  list  by  the  auditor  among  the  taxable  property  for  the  year  1870> 
and  the  auditor  proceeded  to  and  did  charge  it  with  the  same  rate  of  taxes 
as  other  property,  and  continued  to  do  so  until  1881,  when  his  attention 
was  called  to  the  alleged  error.  Now,  if  this  property  was,  under  the 
statute,  exempt  upon  the  ground  that  it  was  attached  to  a  house  used 
exclusively  for  public  worship,  then  the  charging  of  it  with  taxes  by  the 
auditor  was  an  error,  if  indeed  it  was  not  a  clerical  error  in  bringing  it 
upon  the  tax  list,  the  fair  weight  of  the  testimony  showing  that,  it  was 
designated  on  the  margins  of  the  assessor's  return  as  not  taxable  but 
exempt  as  being  connected  with  a  building  used  exclusively  for  religious 
uses — and  not  the  purposes  of  gain  in  any  manner.  Section  2752  reads 
that  the  following  property  shall  be  exempt  from  taxation:  **All 
*  *  *  houses  used  exclusive,  lor  public  worship,  *  *  *  and  the 
grounds  attached  to  such  buildings  necessary  for  the  proper  occupancy, 
use  and  enjoyment  of  the  same  and  not  leased,  or  otherwise  used  with 
a  view  to  profit."  This  but  carries  out  section  2,  of  article  12,  of  the 
constitution.  It  might  be  sufficient  for  the  purposes  of  this  case  to  say, 
that  rtie  property  was  exempt  on  account  of  its  being  attached  to  the 
cathedral  (church)  building,  having  been  so  declared  and  decided  by  the 
auditor  of  state  in  1864,  and  by  that  officer  ordered  to  be  dropped  from 
the  list  ot  taxable  property  whose  instruction  as  well  as  construction  of 
statutes  are  to  be  obeyed  by  the  county  auditor.  Section  199,  Revised 
Statutes.  The  evidence  shows  that  it  remained  off  that  list  until  1870, 
and  that  from  1864  to  1881,  or  when  it  was  sold  by  adversary  proceedings 
to  pay  debts,  it  had  not  been  used  for  any  purposes  of  profit  whatever 
remaining  enclosed  within  a  high  brick  wall  that  encloses  the  cathedral 
as  well.  But  the  testimony  shows  tl^at  it  is  used  necessarily  in  con- 
nection with  the  cathedral  building  in  various  ways.  Among  others, 
that  persons  pass  to  and  fro  through  a  part  of  it  in  attending  worship  in 
the  cathedral  building,  that  the  fuel  therefor,  and  debris  therefrom  are 
hauled  through  it  from  necessity,  and  that  it  is  used  on  occasions  of 
large  church  gatherings  at  times.  In  the  case  of  Gerke  v.  Purcell,  25 
O.  S.,229. 

The  court  say,  page  248:  **The  plaintiff  in  error  claims,  in  effect, 
that  only  so  much  ground  can  be  exempt  as  is  essential  to  support  the 
church  edifice  and  to  afford  facilities  for  light  and  air,  and  ingress  and 
egress  to  and  from  the  building." 

"We  do  not  think  the  constitution  requires  a  construction  so  rigid; 
nor,  when  fairly  construed,  do  we  see  in  the  provision  of  the  statute  an 
unwarranted  assumption  of  power. 

**The  express  authority  given  in  the  constitution  to  exempt  build- 
ings of  the  dCvScription  named,  carries  with  it,  impliedly,  authority  to 
exempt  such  grounds  as  may  be  reasonably  necessary  for  their  use. 
The  groimd  in  such  case  becomes  annexed  to  the  building  as  an  incident 
and  must  subserve  the  same  exclusive  use  to  which  the  building  is 
required  to  be  devoted. 

**It  is  not  required  that  the  ground  should  be  indispensable  to  the  use 
of  the  building  as  a  place  of  worship.  If  the  ground  is  no  more  than 
is  reasonably  appropriate  to  the  purpose,  and  is  used  for  no  other,  it 
comes  fairly  within  the  limits  prescribed  by  the  constitution  and  the 
statute." 

Thus  it  will  be  observed  it  is  not  necessary  that  any  part  of  the 
ground  connected  with  the  edifice  itself  should  be  indispensable  to  its 
use.     What  is  reasonably  necessary  must   in  a  great  measure  depend 
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upon  the  circumstances  of  each  particular  case.  The  size  ol  the  building 
erected,  the  ability  financially,  and  the  tastes  of  the  congregation  wor- 
shiping therein,  the  numerical  strength  of  the  congregation,  the  location, 
the  character  of  the  religious  uses  to  which  it  is  to  be  put,  the  value 
and  surroundings  of  the  entire  lot  when  purchased,  these  are  some  of  the 
circumstances  to  be  considered  in  determining  what  amount  of  ground  is 
reasonably  necessary  to  the  proper  enjoyment  of  the  building  itself. 
The  evidence  shows  that  the  cathedral  is  in  the  Catholic  church,  the 
central  church  of  the  diocese  and  it  is  there  the  provincial  councils  and 
synods  are  held  and  deputations  from  different  cities  in  different  and 
distant  states  assemble  for  religious  purposes  and  the  building  as  well  as 
the  contiguous  grounds  are  necessarily  expected  to  be  more  extensive 
than  in  the  case  of  an  ordinary  parish  church.  If  only  what  is  indis- 
pensably necessary  for  light  and  air  and  ingress  and  egress  is  to  be  exempt, 
and  the  assessor  or  auditor  is  to  be  the  judge,  the  frontage  on  Plum  street 
and  on  Eighth  street  on  either  side  of  the  entrances  might  be  laid  off  into 
lots  upon  which  commodious  shops  or  even  residences  might  be  built, 
and  that  portion  listed  for  taxes.  In  the  language  of  the  Supreme  Court, 
**we  do  not  think  the  constitution  requires  a  construction  so  rigid.'* 
There  is  no  evidence  that  this  lot  nor  any  part  of  it,  which  I  think 
should  be  regarded  as  an  entirety,  a  unit,  although  almost  biserted  by 
the  parsonage,  which  is  taxable,  was  bought  for  or  held  for  any  other 
than  religious  purposes.  There  is  no  evidence  that  it  was  bought  either 
in  whole  or  in  part  as  an  investment  for  prospective  profit  or  ever  so 
used.  Upon  the  question  what  is  reasonably  necessary  for  the  convenient 
use  of  a  public  institution  or  place  of  worship,  the  following  cases  may 
be  referred  to.  101  Mass.,  319;  99  Mass.,  599;  13  N.  Y.,  (80)  106,  (6 
Hun.)  Cincinnati  v.  Cameron,  6  Dec.  R.,  227  (s.  c.  7  Am.  Law  Rec, 
592)  ;  Cincinnati  v.  Frost,  8  Dec.  R.,  107^ (s.  c.  5  Bull.,  684). 

The  fact  that  this  property  was  recently  sold  for  other  than  religious 
purposes  can  have  no  bearing  upon  the  case  at  bar.  It  was  sold  under 
adversary  judicial  proceedings  for  debt.  A  church  building  may  be 
brought  to  judicial  sale  for  a  debt  legally  incurred.  That  does  not  affect 
the  exclusive  religious  use  to  which  it  was  put  before  and  during  the 
existence  of  the  debt,  and  place  it  on  the  list  of  taxable  property.  From 
the  evidence  in  this  case  for  the  years  during  which  taxes  asked  to  be 
refunded  were  paid,  the  property  in  controversy  was  attached  to  the 
cathedral — formed  a  part  of  it  and  as  absolutely,  as  does  the  glebe  in 
England  attach  to  and  form  part  of  the  parish  church.  The  idea  of  a 
c&urch  edifice  necessarily  carries  with  it  the  use  of  ground  ample  for  its 
use  and  protection  against  noises,  disturbances,  and  intrusions  from 
without  during  worship. 

In  my  judgment  under  the  statute  and  the  decisions  of  the  Supreme 
Court  it  was  exempt  from  taxation  and  the  auditor  erred  in  charging  the 
taxes  claimed  upon  it. 

Judgment  accordingljf. 
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♦City  op  Cincinnati  for  use  of  Kirchner  v.  Anchor  White  Lead 

Co.  ET  AL. 

Same  v.  Joseph  Wewell  et  au 
Same  v.  Eggi^eston,  Wilson  &  Co. 

•For  opinion  in  this  case  see  6  Dec.  R.,  1188 ;  (s.  c  12  Am.  Law  Rec.,  235.)  The 
judgment  in  this  case  was  reyersed  by  the  Supreme  Court  See  opinion,  44  O.  S., 
243.    For  decision  of  Superior  Court  see  8  Ohio  Dec.  R.,  678. 
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[Hamilton  District  Court.] 

tCiNciNNATi  Hotel  Co.  v.  John  Branahan  et  al. 

The  use  of  the  side  of  a  public  street  as  a  hackney  coach  stand,  under  a  city  ordi- 
nance, in  such  manner  and  so  constantly  as  to  interfere  with  the  use  and 
enjoyment  of  fronting  store  rooms  is  without  authority  of  law. 

Moore,  J. 

The  Cincinnati  Hotel  Co.  ask  that  the  defendants  be  restrained  from 
using  the  west  side  of  Central  avenue  opposite  the  ground  occupied  by 
the  Grand  Hotel  building,  as  a  stand  for  hackney  coaches. 

The  petition  alleges  that  tJie  Cincinnati  Hotel  Co.  are  the  owners  of  a 
perpetual  leasehold  estate  situated  at  the  southwest  corner  of  4th  street 
and  Central  avenue,  about  178  feet  on  the  south  side  of  4th  street,  and 
about  200  feet  on  the  west  side  of  Central  avenue  on  which  is  located  a 
very  large  and  costly  building,  all  of  which  with  the  exception  of  certain 
store  rooms  on  Central  avenue  and  the  west  front  is  in  use  and  known 
as  the  Grand  Hotel;  that  one  of  the  main  entrances  to  the  hotel  with 
seven  store  rooms  on  the  ground  floor  are  upon  the  Central  avenue  front; 
that  the  windows  of  the  store  rooms  on  the  corner  of  4th  street  an^ 
Central  avenue  open  upon  the  same  street;  that  Central  avenue  is  a  pub- 
lic street  of  the  width  of  60  feet;  that  each  of  said  defendants  are  the 
owners  and  drivers  of  hackney  coaches  and  horses,  that  each  of  them 
are  daily  and  nightly  engaged  in  the  business  of  soliciting  passengers 
and  for  that  purpose  have  appropriated  and  occupy  as  a  stand  for  their 
coaches  and  horses,  the  west  portion  of  said  Central  avenue  between  3d 
and  4th  streets  by  keeping  a  line  of  coaches  and  horses  along  the  entire 
front  of  said  hotel  during  each  day  and  most  of  each  night,  so  as  to 
obstruct  the  sidewalk  and  the  access  to  and  from  the  hotel  and  the  store 
rooms;  that  the  coaches  and  horses  are  made  to  stand  at  an  angle  from 
the  line  of  the  curb,  by  turning  the  horses  toward  the  center  of  street  so 
that  a  considerable  portion  of  the  street  is  appropriated  and  almost  per- 

tPor  common  pleas  opinion  see  8  Ohio  Dec  R.,  305.  The  Supreme  Court  sus- 
tained the  district  court  hy  refusing  to  allow  a  petition  in  error.  See  opinion,  89 
O.  S..  333. 
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manently  obstructed,  that  the  store  rooms  on  the  Central  avenue  front  and 
the  one  on  the  southwest  corner  of  4th  and  Central  avenue  is  under  the 
management  and  control  of  the  hotel  company,  the  remaining  portion 
used  as  a  hotel  is  controlled  by  Giimour  and  Son,  lessees.  The  petition 
alleges  that  the  presence  of  horses  occasions  great  annoyance  and  dis- 
comfort to  the  occupants  and  guests  of  the  hotel  building  proper,  grow- 
ing out  of  the  stamping  of  the  horses  feet,  the  offensive  smells  arising 
from  the  standing  place,  and  th^  congregation  and  loud  talking  of  the 
drivers  on  the  sidewalk. 

The  plaintiffs  allege  that  one  of  the  effects  of  said  occupancy  of  said 
street  is  to  injure  the  rental  value  of  the  store  rooms  on  Central  avenue 
and  the  corner  for  business  purposes,  for  the  reason  that  it  is  now 
impossible  to  furnish  the  store  rooms  with  ingress  to  and  egress  from  the 
same,  and  they  pray  that  each  and  all  of  said  defendants  be  restrained 
as  stated. 

The  defendants  deny  that  they  are  so  using  the  street  as  to  create  a 
nuisance  and  as  to  the  manner  of  occupancy  of  the  street;  assert,  that  by 
an  ordinance  of  the  common  council  of  the  city  passed  on  September  22, 
1879,  **  designating  stands  for  hackney  coaches,  furniture  cars  and  express 
wagons  within  the  corporate  limits  of  the  city  of  Cincinnati,"  the  '*west 
side  of  Central  avenue  extending  from  4th  to  3d  street,  reserving 
20  feet  in  front  of  side  entrance  of  the  Grand  Hotel,  is  set  apart  for  hack- 
ney coaches."  The  testimony  heard,  shows  conclusively  that  besides 
being  a  nuisance  to  the  occupants  of  the  hotel  building  the  presence  of 
the  coaches  and  horses  along  the  line  of  the  curb  is  an  interference  to 
the  access  to  the  Central  avenue  stores  from  the  street;  that  some  of  the 
present  tenants  use  vehicles  and  horses  in  their  business  and  need  an 
uninterrupted  space  opposite  their  respective  front  almost  daily  to  load 
and  unload  merchandise  used  in  their  traffic. 

It  is  the  interest  and  rights  of  the  Hotel  Co.  we  propose  to  consider 
— ^Iheir  rights  in  the  store  rooms  remaining  under  their  control  in  respect 
to  access  to  and  from  the  street. 

The  right  of  an  abutting  lot  owner  in  a  public  street  is  clearly 
defined  and  need  not  be  the  subject  of  present  comment.  Central  avenue 
is  admitted  to  be  a  public  street,  regularly  dedicated,  and  by  section 
2640,  of  the  Revised  Statutes,  under  the  care,  control  and  supervision  of 
the  city  council.  In  the  case  of  Crawford  v.  Delaware,  7  O.  S. ,  459,  the 
court  says:  "Distinct  from  the  right  of  the  public  to  use  a  street,  is  the 
right  and  interest  of  the  owners  of  lots  adjacent;  the  latter  have  a  pecu- 
liar interest  in  the  street,  which  neither  the  local  nor  the  general  public 
can  pretend  to  claim;  a  private  right  of  the  nature  of  an  incorporeal 
hereditament,  legally  attached  to  their  contiguous  grounds  and  the  erec- 
tions thereon;  an  incidental  title  to  certain  facilities  and  franchises 
assured  to  them  by  contracts  and  by  law,  and  without  which  their 
property  would  be  comparatively  of  little  value.  This  easement  append- 
ant to  the  lots  unlike  any  right  of  one  lot  owner  in  the  lot  of  another, 
is  as  much  property  as  the  lot  itself.     Also  7  O.,  218. 

In  Harmau  v.  Abbey;  Bingham  v.  Doane,  9  O.,  165,  167,  in  relation 
to  a  highway,  the  court  says:  "Its  existence  generally  contributes  to 
the  enjoyment  of  the  adjacent  lot  and  confers  additional  value  upon  it, 
and  any  act  of  another  which  impairs  that  value  or  interferes  with  that 
enjoyment  may  be  the  subject  of  a  suit." 

The  question  in  tiie  case  at  bar  is  whether  the  ordinance  of  Septem- 
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ber  22,  1879,  gives  the  defendants  the  right  to  obstruct  the  street  in  the 
manner  established  by  the  testimony. 

Section  2640,  Revised  Statutes,  not  only  vests  the  care,  control  and 
supervision  of  the  highways,  streets,  etc.,  within  the  corporation  in  the 
city  council,  but  it  also  imposes  the  duty  of  keeping  the  same  open  and 
in  repair  and  free  from  nuisance.  So  that  in  exercising  control  over  the 
street  and  in  regulating  the  operations  of  hackney  coaches,  the  obligation 
remains  to  protect  the  rights  of  the  adjoining  proprietor  and  although  it 
cannot  be  presumed  that  the  city  contemplated  a  complete  obstruction  of 
the  curb  line  on  the  street  in  front  of  plaintiff's  property,  yet  in  fact  the 
manner  of  its  use  by  the  defendants  under  that  ordinance  is  an  encroach- 
ment upon  the  property  rights  of  the  plaintiffs. 

There  is  a  distinction  to  be  observed  between  a  partial  or  temporary 
obstruction  of  a  highway  and  an  obstruction  of  the  character  indicated 
and  as  described  in  Clark  v.  Fry,  8  O.  S.,  358,  where  it  is  said  that  the 
right  to  transit  may  be  temporarily  interrupted  by  the  repairs  of  houses, 
construction  of  sewers  and  drains,  etc.  **But  this  temporary  occupation 
must  not  be  unnecessary  or  unreasonable,  uninterrupted  or  prolonged." 

In  Street  Ry.  v.  Cumminsville,  14  O.  S.,  523,  649,  in  discussing  t^e 
rights  of  the  public  in  the  street,  the  court  says:  It  (the  public)  "may 
regulate  and  modify  the  manner  of  using  the  street  by  the  public  at  large 
and  may  undoubtedly  devote  its  own  interest  to  the  maintenance  of  new 
structures,  placed  in  the  hands  of  other  agencies,  and  calculated  to 
enlarge  the  general  purposes  for  which  the  highway  was  originally  con- 
structed. But  when  these  new  structures  and  new  modes  of  travel 
devolve  additional  burdens  upon  the  land  and  materially  impair  the  inci- 
dental rights  of  the  owner  in  the  highway,  they  require  more  than  the 
public  has  or  can  grant,  and  the  deficiency  can  only  be  supplied  by  appro- 
priating the  private  right  upon  the  terms  of  the  constitution,"  approved 
in  Railway  v.  Lawrence,  38  O.  S.,  41. 

The  primary  object  of  a  street  is  for  the  free  passage  of  the  public, 
and  it  is  a  fair  and  reasonable  use  of  the  same  to  locate  hackney  coach 
stands  as  one  of  the  public  conveniences,  but  to  locate  a  stand  in  one  of 
the  narrow  streets  of  a  closely  built  city  reflects  somewhat  upon  the  rea- 
sonableness of  the  exercise  of  the  power  in  authorizing  the  same.  The 
right  to  temporarily  obstruct  the  highway,  springs  from  reasonable  neces- 
sity and  is  limited  by  it  as  in  case  of  temporary  use  of  street  by  loading 
and  unloading  cars.  Mathews  v.  Kelsey,  58  Me.,  66;  Davis  v.  Windom, 
51  Me.,  297. 

But  there  cannot  be  an  absolute  necessity  for  the  prolonged  obstruc- 
tion of  a  highway  and  yet  retain  it  as  a  highway.  **A  congregation  of 
carts  in  the  public  streets  for  the  reception  of  slop  from  a  distillery  is 
deemed  an  unreasonable  obstruction.  People  v.  Cunningham,  1  Denio, 
524.  So  in  respect  to  keeping  coaches  at  a  stand  waiting  for  passengers. 
Rex  V.  Cross,  3  Compt.,  226. 

It  is  claimed  that  the  common  council  has  legalized  this  stand  and 
therefore  it  is  not  unlawfully  occupied  by  the  defendants.  That  claim 
under  the  circumstances  shown  is  made  to  extend  too  far.  Under  that 
authority  the  defendants  may  occupy  the  streets,  but  they  must  occupy 
them  at  their  peril  not  directly  or  indirectly  to  injure  private  rights. 

In  L.  &  O.  R.  R.  V.  Applegate,  8  Dana,  289,  the  Chief  Justice 
says:  ''Neither  the  government  of  the  city  nor  the  state  can  license  a 
private  nuisance  or  take  or  encroach  on  private  property  without  the 
owner's  consent  or  payment  of  his  damages.     See  Caro  v.  Met.  El.  R. 
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R.  Co.,  Superior  Court,  N.  Y.,  1880,  19  Am.  L.  Reg.,  376;  Fritz  v. 
Hobson,  14  C.  D.,  542,  34  N.  J.,  201.  In  Wallack  v.  Certain  Ticket 
Sellers,  N.  Y.  Sup.  Ct.,  1882,  the  court  uses  the  following  words: 

"In  this  case  the  plaintiff  claims  that  the  defendant  and  others 
obstruct  the  way  to  the  theater  and  interfere  with  the  proper  right  to 
which  he  is  entitled  as  the  occupant  of  the  premises  on  which  the  theater 
is.  The  defendants  do  not  deny  the  selling  of  tickets  on  the  sidewalk 
in  front  of  the  theater,  but  content  themselves  with  the  denial  of  doing 
so  in  the  vestibule  or  the  entrance  or  in  front  of  it,  or  in  any  part  except 
as  the  license  provides.  It  is  substantially  admitted  that  the  defendants 
do  claim  the  right  to  sell  tickets  for  his  theatre  on  the  sidewalk  in  front 
thereof  and  the  first  ground  taken  by  them  is  that  they  have  a  license 
so  to  do  from  the  mayor. 

"The  answer  to  this  is  simply  to  refer  to  the  opinion  of  Mr.  Justice 
Van  Vorst  in  Ely  v.  Campbell,  59  How.  Pr.,  333,  in  which  this  question 
is  considered,  and  to  state  the  conclusion  arrived  at,  that  the. city  has  no 
right  by  license  to  appropriate  any  man's  sidewalk  or  street,  for  any 
otetruction  fo  him  or  the  public.  The  authorities  referred  to  in  the 
case  cited  clearly  demonstrate  that  the  city  has  no  power  to  license  any 
b*isines«  on  the  sidewalk  or  in  front  of  any  man's  premises  without  his 
consent.  An  ordinance  of  this  character  with  its  opportunities  for  tres- 
pass upon  private  rights  "must  be  construed  with  some  degree  of  strict- 
ness." Hickok  V.  Hine,  28  O.  S.,  630.  The  plaintiffs  allege  that  they 
are  informed  and  believe  that  each  of  said  defendants  is  insolvent  and 
unable  to  pay  any  judgment  for  damages  that  might  be  recovered  against 
them.     The  testimony  establishes  that  as  a  fact. 

We  are  of  the  opinion  that  the  plaintiffs  are  entitled  to  the  relief 
prayed  for. 

Paxton  &  Warrington  and  M.  F.  Wilson,  for  plaintiffs. 

Campbell  &  Bates,  for  defendants. 
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tBROADWAY  &  Nbwburgh  St.  Ry.  Co.  V.  Brooki^yn  St.  Ry.  Co. 

1.  A  municipal  corporation  may  grant  a  street  railway  company  the  right  to  extend 

its  line,  although  the  extension  would  necessitate  the  use  of  a  track  already 
built  by  another  company. 

2.  When  such  extension  does  not  contemplate  the  construction  of  a  new  track  for 

the  whole  distance,  the  consent  of  the  abutting  property  owners  on  the  part 
already  built  is  not  required  as  a  condition  precedent  to  granting  the  right 
to  extend. 

3.  When  a  street  railway  company  accepts  a  renewal  of  its  charter  with  the  condi- 

tion attached  that  the  city  may  ^rant  the  right  to  use  the  track  to  any  other 
company  on  such  terms  as  the  city  council  shall  deem  equitable,  and  the  city 
has  granted  such  right  and  prescribed  the  terms,  the  court  will  not  interfere 
with  them  if  they  are  reasonable. 

4.  And  the  company,  the  use  of  whose  tracks  has  been  granted,  cannot  object 

because  a  part  of  their  business  will  be  taken  away. 
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Barbbr,  J. 

The  petition  prays  the  court  to  enjoin  the  defendant  from  occupying 
the  tracks  of  what  the  plaintiff  avers  is  its  railroad,  between  the  east  end 
of  the  viaduct  and  the  market,  for  the  purposes  of  operating  a  street 
railway.  The  defendant,  the  Brooklyn  St.  R.  R.  Co.,  was  originally  organ- 
ized to  construct  a  street  railway  from  Brooklyn  to  Lorain  street  on  the  west 
side,  partly  within  and  partly  without  the  city.  Previous  to  the  mat- 
ters complained  of  the  Brooklyn  St.  R.  R.  Co.  made  application  to  the 
city,  under  the  provisions  of  ihe  statute,  asking  permission  from  the 
city  to  extend  its  railway  toward  the  central  part  of  the  city,  and  over 
the  tracks  of  the  West  Side  Street  Ry.  Co.  Proceedings  were  had  under 
that  application,  by  which  the  Brooklyn  St.  R.  R.  Co.  obtained  permission 
under  the  statute  to  extend  its  railway  to  the  east  end  of  the  viaduct. 
In  making  that  extension  it  became  necessary  to  pass  over  the  tracks  of 
the  West  Side  St.  Ry.  Co.  Indeed,  it  was  made  a  condition  by  the  city 
that  no  other  track  should  be  constructed  in  the  streets  over  which  they 
passed.  An  injunction  was  obtained  by  one  of  the  stockholders  of  the 
Brooklyn  St.  R.  R.  Co.  restraining  the  city  from  granting  the  permis- 
sion that  was  asked,  on  the  ground  that  the  Brooklyn  company,  having 
been  chartered  and  organized  for  the  purpose  of  building  a  street  railway 
only  from  Brooklyn  to  Lorain  street,  had  no  corporate  power  to  go 
beyond  that  point;  that  the  city  could  not  grant  corporate  power.  That 
injunction  was  made  perpetual  in  the  common  pleas  court,  and  I  think 
in  the  district  court,  but  on  hearing  in  the  Supreme  Court  was  reversed, 
the  Supreme  Court  expressly  holding  that  the  city  might,  under  the  pro- 
visions of  the  statute,  grant  permission  to  the  Brooklyn  St.  R.  R.  Co.  to 
extend  its  track;  that  it  was  not  the  granting  of  corporate  power,  but  was 
simply  a  permission  to  the  Brooklyn  St.  Ry.  Co.  to  exercise  its  corpo- 
rate franchises  as  a  street  railway  in  the  streets  of  the  city.  Sims  v.  Street 
R.  R.  Co.,  37  0.  St.,  556. 

An  application  was  also  made  on  the  part  of  the  West  Side  St.  Ry. 
Co.  to  restrain  the  Brooklyn  St.  R.  R.  Co.  from  occupying  its  tracks 
through  the  streets  over  which  it  sought  to  pass;  and  a  temporary 
injunction  was  granted  in  that  case.  It  was  granted  on  the  theory  that 
while  the  city  had  power  to  give  the  Brooklyn  company  authority  to 
occupy  the  street,  and  while  the  West  Side  Co.  had  no  exclusive  rights 
in  the  streets,  still  having  laid  down  its  track,  it  was  its  personal  prop- 
erty, and  under  the  constitution  it  could  not  be  taken  from  it  without 
either  an  agreement  with  the  owner  or  appropriation  proceedings  as  pro- 
vided by  law.  That  injunction  was  never  disturbed;  accepted,  I  suppose, 
by  the  parties  to  the  proceedings  as  being  the  law  of  the  case.  Subse- 
quently, however,  the  Brooklyn  St.  Ry.  Co.  obtained  a  lease  from  the 
West  Side  Co.  for  ten  years,  permitting  them,  for  a  consideration,  to 
use  its  track.  It  also  obtained  from  the  city  the  right  to  use  the  track 
across  the  viaduct;  and  previous  to  the  first  of  January  of  this  year  it 
was  exercising  that  right  and  running  its  cars  over  the  West  Side  Co's. 
track  to  the  east  end  of  the  viaduct.  The  Brooklyn  St.  R.  R.  Co.  then 
made  application  to  the  city  for  permission  to  extend  its  railroad  still 
further.  An  application  was  also  made  for  the  grant  of  the  right  to  pass 
over  the  tracks  already  laid  in  Superior  street,  around  the  square,  and  up 
Ontario  street  to  the  central  market.  The  city  council  passed  an  ordi- 
nance on  the  12th  of  March,  1883,  granting  these  rights  as  prayed  for; 
and  it  is  to  restrain  it  from  exercising  them,  that  this  petition  is  filed 
by  the  Broadway  and  Newburgh  Co. 
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The  Woodland  avenue  St.  Ry.  Co.  has  since  become  a  party  defen- 
dant and  adopted  in  its  answer  and  cross-petition  all  the  averments  of 
the  petition  and  prays  for  the  same  relief  as  the  Broadway  and  New- 
btirgh  Co. 

To  the  right  of  the  city  to  grant  this  privilege  and  to  the  right  of 
the  Brooklyn  St.  R.  R.  Co.  to  exercise  it,  it  is  objected,  that  the  city  had 
no  right  to  make  such  a  grant,  for  the  reason  that  this  is  not  an  exten- 
sion of  the  road ;  that  it  is  not  an  extension  of  its  franchises  or  of  its 
right  to  construct  a  road,  because  it  is  said,  that  there  is  a  large  space 
between  the  point  from  which  it  desires  to  extend  and  any  point  where 
it  has  a  road;  to- wit,  from  Lorain  street  to  the  east  end  of  the  market, 
a  space  of  a  mile  or  more,  that  it  is  not  an  extension,  and  therefore 
the  city  had  not  the  power  to  grant  the  privilege. 

By  section  2505,  Rev.  Stat,  and  sections  3437,  3438  and  3439,  express 
authority  is  given  to  the  city  to  authorize  a  street  railway  company  which 
runs  or  has  the  right  to  construct  a  street  railway  to  extend  its  track 
over  any  streets  of  the  city  where,  in  the  opinion  of  the  city,  the  public 
interest  would  be  subserved.  If  in  its  original  ajiplicat ion  the  Brooklyn 
company  had  asked  permission  to  extend  its  track  over  the  whole  route 
over  which  it  now  seeks  to  extend  it,  there  would  be  no  doubt  but  what 
the  city  might  have  granted  that  permission  so  far  as  it  had  any  power 
to  act  in  the  matter.  That  question  has  been  conclusively  determined  in 
Sims  V.  The  Brooklyn  St.  R.  R.  Co.,  supra.  Every  objection  was  urged 
in  that  case  that  can  be  urged  in*  this  case.  The  city  granted  it  the  right 
to  extend  its  road  to  the  end  of  the  viaduct,  and  was  sustained  by  the 
Supreme  Court.  That  grant  did  not  exhaust  its  power  to  grant  another 
or  further  extension.  I  am  unable  to  discover  any  reason  whatever  why 
the  city,  as  to  anything  it  has  the  right  to  give,  cannot  as  well  make  that 
extension  now  as  it  could  have  made  it  if  the  application  had  been  made 
originally.  But  in  that  case,  I  think  they  practically  decide  this:  That 
it  is  only  a  grant  to  the  Brooklyn  company  of  the  right  to  exercise  its 
corporate  powers  as  a  street  railroad  company  in  the  streets  of  the  city. 
The  city  is  made  the  guardian  of  the  streets  for  the  purpose  of  the  public 
use,  and  it  may  give  any  street  railway  company  possessing  the  requisite 
qualifications  permission  to  extend  its  railroad;  but  it  can  give  it  no 
power,  so  far  as  any  legislative  authority  is  given  to  the  city,  to  do 
anything  more  than  to  exercise  its  corporate  functions  as  a  railroad  com- 
pany in  the  streets;  anything  beyond  that  must  be  acquired  by  virtue  of 
some  authority  given  by  the  statute,  or  by  right  obtained  under  contract  or 
by  waiver.  The  fact  that  the  city  gave  to  the  Brooklyn  St.  R.  R.  Co.  the 
right  to  extend  its  track  to  the  east  end  of  the  viaduct  did  not  give  that 
company  any  right  or  authority  to  use  the  West  Side  St.  Ry.  Co*s. 
tracks;  it  had  to  acquire  that  in  some  other  way.  I  find  no  authority 
given  by  statute  by  which  the  city  can  take  the  exclusive  property  of 
one  company  lying  in  a  public  street  or  anywhere  else  and  give  it  to 
another  company.  That  difficulty  the  Brooklyn  company  met  with  in 
seeking  to  pass  over  the  West  Side  St.  Co*s.  tracks,  and  it  was  restrained 
and  compelled  to  secure  the  track  in  some  other  way. 

It  is  objected  that  because  it  holds  this  right  to  pass  over  the  West 
Side  Co's.  tracks  by  the  payment  of  a  rent  and  the  right  to  pass  over  the 
viaduct  by  the  payment  of  rent  to  the  city,  which  is  liable  to  terminate 
by  a  failure  to  pay  rent — that  it  is  not  a  permanent  right,  and  therefore 
it  does  not  constitute  it  the  owner  of  a  railway  track  which  can  be 
extended.     In  my  judgment,  the  city  has  nothing  to  do  with  that  ques- 
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tion.  The  reason  why  the  statute  gives  it  authority  to  permit  a  street 
railway  company  to  extend  its  track  is  for  the  accommodation  of  the 
public,  so  that  people  from  Brooklyn »  for  instance*  who  have  rode  over  it 
to  Lorain  street  can  get  down  to  the  centre  of  the  city,  or  to  any  other 
part  of  the  city  to  which  they  may  want  to  go,  by  the  payment  of  one 
fare.  The  statute  makes  it  an  express  condition  that  a  street  railway 
company  whose  track  is  extended  cannot  by  reason  of  the  extension 
increase  the  price  for  which  passengers  shall  be  carried.  No  matter  to 
what  extent  the  grant  is  extended,  the  fare  cannot  be  increased.  So 
that  the  purposes  of  the  statute  are  fully  accomplished  when  the  city 
gives  the  company  the  right  to  extend  its  road;  and  it  gets  the  right  to 
run  its  cars  over  a  track  already  constructed.  In  my  judgment,  it  makes 
no  difference  whether  it  does  it  by  obtaining  a  lease,  by  buying  a  track, 
for  by  constructing  a  track  of  its  own  under  permission  of  the  city  council. 
The  objection  that  this  is  not  an  extension  is  not  well  taken. 

In  order  to  get  through  the  central  part  of  the  city  it  is  necessary  to 
use  the  tracks  of  railroads  already  constructed.  The  city  refuses  to  per- 
mit any  additional  track  to  be  laid,  and  has  under  taken  to  grant  to  this 
Brooklyn  company  the  right  to  use  those  tracks.  And  it  has  prescribed 
the  terms  on  which  it  shall  do  it.  The  ordinance  prescribes  that  for  the 
use  of  the  tracks  already  constructed  the  Brooklyn  company  shall  pay 
to  the  company  entitled  to  receive  it,  one- fourth  of  the  cost  of  the  tracks 
as  they  are  laid,  and  that  hereafter  as  long  as  its  charter  extends,  it  shall 
pay  one-fourth  of  the  expense  of  keeping  them  in  repair;  and  the  ordi- 
nance provides  that  if  the  company  pays  that  or  tenders  it  to  the  com- 
pany entitled  to  receive  it,  it  may  then  have  the  right  to  use  the  tracks. 

It  is  claimed  that  the  city  could  not  make  this  grant;  thai  it  is 
wholly  without  an  authority.  And  several  reasons  are  assigned.  It  is 
not  claimed,  as  I  understand  counsel,  but  what  the  city,  under  the 
decisions  that  have  already  been  made,  may  grant  the  right  to  extend  its 
railroad  over  the  streets  of  the  city  to  a  company  that  is  entitled  to  make 
an  extension.  But  they  say  that  the  Brooklyn  company  has  not  obtained 
permission  from  the  lot  owners  along  the  streets  over  which  this  extended 
track  passes.  Section  3438,  Rev.  Stat,  provides  that  no  ordinance  giving 
a  company  the  right  to  extend  its  track  shall  be  passed  until  there  shall 
have  been  presented  to  the  city  the  permission  of  the  owners  or  more 
than  one-half  of  the  feet  front  along  the  streets,  where  it  is  proposed  to 
construct  a  railroad  or  to  construct  an  extension  thereof.  The  claim 
here  is  that  no  such  permission  or  consent  was  presented  to  the  council 
before  this  ordinance  was  adopted.  I  understand  the  meaning  of  that 
statute  to  be:  That  wherever  it  is  necessary  to  construct  a  track  in  the 
streets  of  the  city  that  consent  must  first  be  presented;  but  where  there 
is  no  intent  and  no  permission  granted  to  build  a  new  track  that  is  not 
a  precedent  requirement.  I  do  not  well  see  that  any  other  construction 
could  be  put  upon  it.  So  that  as  to  any  part  of  this  route  over  which 
a  new  track  is  not  intended  to  be  constructed  no  such  consent  is  required. 
Beyond  the  point  where  they  occupy  these  tracks  and  over  all  of  the 
streets  through  which  a  new  track  is  to  be  constructed,  the  consent  has 
been  obtained  from  the  owners  of  a  majority  of  the  feet  front.  So  that 
objection  is  not  well  taken. 

The  next  point  is  that  the  city  has  undertaken  to  fix  the  price  that 
is  to  be  paid  for  the  use  of  the  tracks.  I  have  already  said  that  by  stat- 
ute the  city  has  no  authority  whatever  to  take  the  tracks  which  are  the 
private  property  ot   one  company  and  grant  their  use  to  another.     The 
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legislature,  in  my  judgment  could  not  give  to  the  city  that  power.  But 
it  is  claimed  that  the  city  obtained  it  by  contract  between  the  owners  of 
these  roads  and  the  city  when  the  right  to  put  their  tracks  in  the  streets 
w<iS  originally  granted. 

All  the  tracks  proposed  to  be  used  by  the  Brooklyn  conijiany  were 
originally  constructed  by  the  Kinsman  St.  R.  R.  Co.  under  a  grant  from 
the  city  to  which  was  attached:  "the  condition  that  it  should  be  subject 
to  the  terms  and  conditions  already  fixed  by  ordinance,  and  such  future 
terms  and  conditions  as  the  city  might  see  fit  to  impose.  *'  In  addition 
to  that  the  ordinance  contained  an  express  stipulation  that  the  East 
Cleveland  St.  Ry.  Co.  should  have  the  right  to  run  its  cars  over  the  track 
of  the  Kinsman  St.  Co.  from  Ontario  street  on  the  south  side  of  the 
public  square  to  the  west  end  of  its  track  as  far  as  it  might  construct 
it,  and  that  the  city  might  fix  the  terms  and  conditions  under  which 
that  should  be  done. 

In  1874,  the  Broadway  &  Newburgh  Co.,  which  is  the  petitioning 
company  in  this  case,  desired  to  occupy  the  track  of  the  Kinsman  St.  Ry. 
Co.  from  the  Central  market  to  the  west  end  of  the  track,  and  it  applied 
to  the  city  for  permission  to  do  it — for  permission  to  extend  its  track  in 
precisely  the  same  manner  that  the  Brooklyn  company  has  now  applied 
to  extend  its  track.  The  city  granted  its  permission  to  extend  its  track, 
which  it  had  built  as  far  as  the  Central  market,  to  Bank  street,  and  pre- 
scribed the  amount  which  should  be  paid  if  the  Broadway  &  Newburgh 
Co.  failed  to  agree  with  the  Kinsman  St.  Co.  Application  was  made 
to  the  courts  for  an  injunction  to  restrain  the  Broadway  &  Newburgh  Co. 
from  taking  possession  after  they  had  tendered  the  payment  of  the. 
amount  which  had  been  prescribed,  on  the  ground  that  the  city  had  no 
authority  to  grant  this  permission;  and  the  Supreme  Court,  in  the  case 
of  Kinsman  St.  Ry.  Co.  v.  Broadway  &  Newburgh  St.  Ry.  Co.,  36  O. 
S.,  239,  expressly  held  that  the  provisions  of  that  ordinance  which  per- 
mitted the  cUy  to  fix  the  terms  and  prescribe  any  future  terms  and  con- 
ditions under  which  the  Kinsman  St.  Ry.  Co.  should  exercise  its 
franchises  in  the  city  gave  it  the  right  to  fix  the  price  which  should  be 
paid  by  another  company  that  should  seek  to  occupy  its  tracks;  and  I 
take  it  from  an  examination  of  that  decision  that  during  the  life  of  the 
charter  of  the  Kinsman  St.  R.  R.  Co.  it  might  have  granted  that  right 
over  the  entire  extent  of  that  road.  In  express  terms,  the  condition  had 
been  made  for  the  East  Cleveland  road  to  come  in  at  Ontario  street  and 
go  to  the  west  end ;  but  the  Supreme  Court  considered  that  a  construction 
of  the  contract  that  was  then  made  and  held  that  the  city  had  the  right 
to  give  that  permission  as  far  as  Central  market,  and  I  do  not  see  why 
it  could  not  have  done  it  over  the  entire  length  of  the  road  as  well. 

In  1879  the  charter  of  the  Kinsman  St.  Ry.  Co.  expired.  It  applied 
to  the  city  for  a  renewal  of  its  charter.  The  charter  was  renewed,  and 
in  the  renewal  occurs  this  condition  or  stipulation:  * 'That  the  renewal 
is  granted  upon  the  express  condition  that  the  city  reserves  the  right  to 
grant  to  any  other  company  the  right  to  use  the  track  between  the  Central 
market  and  the  west  end  of  the  track  on  such  terms  and  conditions  as 
the  city  council  shall  deem  equitable."  That  is  the  languege  used. 
Now,  I  take  it  that  so  far  as  the  Kinsman  St.  R.  R.  is  concerned,  that 
reservation  is  as  ample  and  as  broad  as  the  reservation  in  the  original 
grant  of  its  charter. 

Subsequently,  and  before  the  questions  had  arisen  which  are  now 
under  consideration,  the  Kinsman  St.  R.  R.  Cos',  property  was  sold  on 
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foreclosure  of  a  mortgage,  and  was  brought  by  Mr.  C.  C.  Baldwin.  A 
new  company,  the  Woodland  Avenue  Co.,  which  is  one  of  the  defendants 
here,  was  organized,  and  purchased  of  C.  C.  Baldwin  the  property  and 
rights  of  the  Kinsman  St.  Co.  In  my  judgment,  the  conveyance  by  the 
court  to  Baldwin  and  by  Baldwin  to  the  Woodland  Avenue  Co.  was  a 
conveyance  not  only  of  the  property,  but  of  whatever  right  the  Kinsman 
St.  Co.  had  to  maintain  its  tracks  in  the  streets  oi  the  city,  and  it 
accepted  it  under  all  the  terms  and  conditions,  restrictions  and  liabilities, 
which  attached  to  the  Kinsman  St.  Co.  and  that,  so  far  as  this  question 
is  concerned,  the  Woodland  Avenue  Co.  stands  in  the  condition  in  which 
the  Kinsman  St.  Co.  would  stand.  That  being  the  case,  whatever  right 
the  city  reserved  to  prescribe  terms  and  conditions,  is  binding  upon  the 
Woodland  avenue  Co.  as  it  would  have  been  upon  the  Kinsman  St.  Co. ; 
and  when  the  city  has  fixed  those  terms  and  conditions,  if  they  are  rea- 
sonable, the  court  will  not  interfere  with  them. 

There  has  been  some  proof  that  the  price  fixed  under  which  the 
Brooklyn  company  shall  occupy  these  tracks  is  not  large  enough.  Some 
affidavits  have  been  filed,  and  no  counter  affidavits.  I  find,  by  a  careful 
consideration  of  the  testimony,  that  there  is  no  objection  made  to  the  esti- 
mate made  by  the  city  for  the  value  of  the  tracks  that  are  already  laid. 
But  it  is  said  that  that  is  not  all  the  damage  that  would  be  done  to  these 
companies  that  now  own  and  occupy  the  tracks:  They  will  be  incom- 
moded, a  part  of  their  custom  will  be  taken  from  them.  In  other  words 
the  complaint  is,  not  that  they  are  not  paid  for  their  tracks  or  for  the 
improvements  that  they  have  made  in  the  streets,  or  that  a  reasonable 
account  of  the  expenses  is  not  fixed  to  be  paid  in  the  future,  but  that 
they  are  not  paid  for  the  franchises  that  they  are  granted  in  the  streets. 
In  my  judgment,  no  street  railway  company  can  acquire  in  a  street  an 
exclusive  right  to  its  track,  the  law  does  not  give  to  the  city  any  power 
to  grant  it.  The  right  to  lay  its  track  in  a  public  street  is  given  subject 
to  the  right  of  the  city  to  allow  any  other  company  to  lay  its  track  in 
the  same  street  whenever  the  public  interest  requires  it,  and  it  acquires 
no  exclusive  franchise  whatever.  The  only  thing  of  the  value  that  the 
prior  company  has  in  the  street  is  the  property  that  it  puts  there.  So 
that,  while  there  is  testimony  tending  to  show  that  this  company  would 
be  put  to  inconvenience  and  suffer  loss  of  fares,  I  am  of  the  opinion  that 
the  law  does  not  give  any  such  property  right  to  the  company. 

Now,  it  is  said  that  under  another  provision  of  the  statute,  section 
2302,  the  city  cannot  grant  the  right  to  extend  over  the  upper  part  of 
this  route  between  the  Central  market  and  Woodland  cemetery  without  a 
competition  bid  and  without  notice  shall  have  been  given,  that  other 
companies  may  have  an  opf)ortunity  to  come  in  and  bid  as  who  will  carry 
passengers  for  the  least  fare.  That  question  is  practically  disposed  of 
in  the  questions  I  have  already  passed  upon.  It  is  an  extended  track, 
and  in  m}'  judgment  it  is  entirely  immaterial  whether  there  intervenes 
a  space  between  the  place  where  the  company  actually  has  constructed 
a  track  itself  and  the  place  where  it  proposes  to  construct  a  track.  The 
purpose  and  object  of  that  statute  was  to  protect  the  interests  of  the  pub- 
lic living  along  the  streets,  that  there  need  not  be  an  unnecessary  large 
fare  charged  them.  But  that  is  regulated  by  the  requirement  of  the 
statute  that  only  one  fare  shall  be  charged  over  the  entire  route,  and 
that  the  city  has  no  power  to  permit  any  change  in  that  respect. 

In  this  connection  there  is  this  observation  to  be  made:  In  the  view 
I  take,  however,  it  is  not  necessary  to  decide  it  for  the  purposes  of  this 
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case.  The  Broadway  &  Newburgh  Co.  which  is  the  original  plaintiff  as 
I  construe  the  right,  that  it  has  obtained,  has  no  ownership  of  any  track 
between  the  Central  market  and  Bank  street;  it  has  obtained  from  the  citv 
only  the  right  to  use  the  tracks  already  laid.  If  it  had  arrived  at  an 
agreement  with  the  Kinsman  St.  Co.  by  which  it  had  bought  from  it  an 
undivided  interest  in  its  track,  then  the  question  would  be  different.  A 
street  railway  track  is  real  estate — as  much  so,  perhaps,  as  any  real  estate 
that  we  have,  and  the  granting  of  a  right  to  use  it  is  not  a  conveyance  of 
the  title  to.  So  that  the  Broadway  &  Newburgh  Co.  from  Central  mar- 
ket to  the  west  end  of  the  Kinsman  St.  Ry.  track  has  only  the  right  to 
use  the  track.  They  make  the  point  in  this  case  that  when  the  rights 
which  they  did  obtain  were  obtained  no  restrictions  were  made  upon  their 
right,  and  that  is  on  the  theory  that  they  owned  the  track — that  they 
had  purchased  and  obtained  the  track,  the  same  as  though  they  had 
obtained  the  right  to  build  the  track,  without  any  contract.  My  con- 
struction of  the  ordinance  is  that  they  simply  obtained  the  right  to  use 
the  Kinsman  St.  Cos*,  track  to  the  west  end  of  it  under  the  same  terms 
and  conditions  as  the  Kinsman  St.  Co.  had  it. 

If  the  case  rested  upon  the  petition  of  the  Broadway  &  Newburgh 
*Co.  I  should  have  been  compelled  to  refuse  the  injunction  for  the  reason 
that  it  has  no  standing  whatever  in  court.  But  in  the  view  that  I  take 
of  the  case,  and  the  questions  all  being  made  by  the  Woodland  avenue 
company,  I  find  no  difficulty  in  disposing  of  it  without  deciding  that 
question. 

Entertaining  these  views,  the  only  disposition  of  the  case  that  we 
can  make  is  to  refuse  the  injunction  asked  in  the  petition. 


78  REFUNDING  TAX— ALE  HOUSES. 

[Clinton  Common  Pleas.] 

Irwin  v.  Martinsvillk  (Villaob). 

1.  A  municipal  corporation  may,  under  sec.  9,  Act  of  April  17,  1883,  (80.  O  L.>  164) 

prohibit  ale,  beer  and  porter  houses.    And  in  such  cases  there  shall  be  a 
refunding  of  a  ratable  proportion  of  the  tax  paid. 

2.  A  municipal  corporation  may  also  prohibit  places  of  habitual  resort  for  tippling 

and  intemperance,  but  in  such  cases  one  part  of  the  tax  is  to  be  refunded. 

3.  To  constitute  a  resort  for  tippling  and  intemperance,   not  only  many  persons 

must  resort  to  it,  but  each  must  drink  often  so  that  he  feels  the  eflfects  of  it 
in  order  to  constitute  tippling  ami  intemperance. 

DOAN,  J. 

The  plaintiff  in  error  was  convicted  before  the  mayor  for  "keeping  a 
place  for  habitual  resort  for  tippling  and  intemperance**  under  an 
ordinance  recently  passed  by  the  village  council,  prohibiting  the  keep- 
ing of  such  place  and  for  the  punishment  of  the  keeper. 

The  authority  for  passing  such  an  ordinance  is  found  in  the  ninth 
section  of  the  late  legislative  enactment,  called  the  **Scott  Law,"  which 
authority  is  substantially  the  same  as  that  given  by  paragraph  6,  section 
199,  of  the  Municipal  Corporation  Act  of  1869,  (66  O.  L.,  149,)  which 
remained  in  force  till  April  18,  1875  (72  O.  L.,  107). 
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That  the  * 'Scott  Law"  is  valid  and  constitutional  is  settled  by  the 
recent  decision  of  the  Supreme  Court  in  the  case  of  State  v.  Frame, 
Auditor,  etc.,  39  O.  S.,  399. 

That  such  an  ordinance  (substantially  the  McConnelsville  ordinance, 
passed  under  the  authority  of  act  of  1869)  may  be  passed  and  enforced 
is  beyond  question. 

The  important  matter  in  the  case  is  to  arrive  at  a  correct  construc- 
tion of  the  statute  empowering  the  municipal  corporations  to  prohibit. 

By  the  law,  ale  houses  may  be  prohibited  and  a  ratable  proportion 
of  the  $100  tax  paid  shall  be  refunded. 

The  place  for  habitual  resott  for  tippling  and  intemperance  may  be 
prohibited,  but  there  is  no  provision  for  a  refund  of  any  part  of  the  J200 
tax  paid  if  it  is  prohibited.  This  omission  to  refund  is  significant.  It  is 
quite  apparent  that  in  such  omission  there  was  deliberate  leglislative 
intent. 

It  is  evident  the  intention  was  to  give  the  power  to  suppress  the  ale 
house,  and  as  there  could  be  no  sales  of  ale,  etc.,  after  the  house  was  sup- 
pressed, there  should  be,  in  all  good  conscience,  a  refund;  but  this  is 
not  the  case  when  the  place  for  tippling,  etc.,  is  prohibited  the  business 
of  selling  liquor  to  be  drank  where  sold  may  be  legally  continued. 

Let  us  see — by  section  6941,  Rev.  Stat.,  the  selling  of  intoxicating 
liquors,  to  be  drank  where  sold,  was  punishable.  This  provision  of  the 
statute  is  repealed  by  section  11  of  the  Scott  Law.  After  such  repeal  it 
is  no  longer  unlawful  to  so  sell,  except  the  sale  be  to  minors,  persons 
intoxicated  or  in  the  habit  of  getting  intoxicated.  Upon  this  legal  traffic 
a  tax  of  $200  is  levied  and  paid  in  advance.  This  business  so  taxed  is 
under  the  protection  of  the  law — the  place  of  such  business  may  not  be 
prohibited  or  suppressed  by  a  municipal  corporation.  Men  in  numbers, 
few  or  many,  may  resort  to  the  place  so  taxed  and  drink  with  impunity 
to  the  keeper.  A  dram-shop,  so  called,  is  not  necessarily  a  place  for 
tippling  and  intemperance. 

But  if  the  business  is  abused — if  the  place  becomes  disorderly — then 
the  place  is  one  for  tippling  and  intemperance. 

It  is  not  sufficient  that  many  persons  resort  to  the  place,  but  each 
of  several  must  go  there  frequently  in  order,  to  make  it  a  place  of  habit- 
ual resort.  One,  two,  or  three  times  a  day  for  each  is  not  sufficient.  It 
is  not  enough  that  each  should  drink  often;  he  must  drink  so  that  he 
sensibly  feels  the  effects  of  the  liquor.  The  law  has  it  tippling  and 
intemperance* 
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MoHR&MoHR  Distilling  Co.  v.  Firbmbns'  Ins.  Co, 

For  opinion   in  this  case,  see  6  Ohio  Dec.  R.,  1180;  (   s.  c.  12  Aa.  Law  Rec 
168J    For  Supeflior  Court  opinion,  see  8  Ohio  D«c.  R.,  42L 
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97  APPROPRIATION  OF  PROPERTY. 

[Hamilton  District  Court,  Tuesday,  July  19, 1883.1 
fTRUSTEES  OF  THE  CINCINNATI   SOUTHERN  Ry.    Co.   V.    JACOB  HAAS. 

In  a  proceeding  to  appropriate  private  property  under  the  provisions  relating  to 
municipal  corporations,  sec  2260,  Reir.  Stat.,  failure  to  pay  the  compensation 
fixed  Within  six  months,  as  therein  provided,  is  to  be  regarded  as  final  upon 
the  question  of  the  necessity  for  the  taking,  as  between  the  parties,  in  the 
absence  at  least  of  any  showing  that  the  failure  was  by  mistake,  or  otherwise 
unintentional. 

Error  to  the  Court  of  Common  Pleat. 

avBRYy  J. 

The  proceeding,  in  the  court  of  common  pleas,  was  to  condemn  the  land  of 
defendant  in  error  for  terminal  facilities  and  rights  of  way  of  the  Cincinnati 
Southern  Railway. 

The  answer  was,  that  8  little  over  six  months  before,  in  a  proceeding  between 
the  same  parties  to  condemn  the  same  land  for  the  same  purpose,  there  had  been 
an  entry  of  judgment  upon  verdict  assessing  the  compensatioti,  to  be  paid  to  the 
owners,  which  stood  unreversed.  Demurrer  to  this  was  overruled,  aiid  the  plain- 
tiffs declining  to  plead  further,  the  proceeding  was  dismissed. 

The  power  to  appropriate  land  for  the  purposes  of  the  Southern  Railway  is 
derived  from  sec.  7,  of  the  original  act,  66  O.  L.,  80. 

Whether  in  respect  to  terminal  facilities  and  rights  of  way,  it  is  qualified  by 
subsequent  legislation  is  a  question  not  raised  and  need  not  be  discussed. 

The  supplemental  act,  7(»  O.  I^.,  139,  sec.  2,  provides :  ^  "Proceedings  for  appro- 
priation may  be  commenced  either  in  the  name  of  the  city  or  in  the  name  of  the 
trustees,  and  said  proceedings  may  be  commenced  ana  conducted  either  in  the 
court  of  common  pleas  or  probate  court  as  in  other  cases  of  appropriation  for  the 
use  of  municipal  corporations." 

In  the  chapter  upon  appropriations  by  municipal  corporations,  it  is  provided, 
sec.  2260,  Rev.  Stat. :  "When  a  municipal  corporation  makes  an  appropriation  of 
land  for  any  purpose  specified  in  this  chapter,  and  fails  to  pay  for  or  take  posses- 
ton  of  the  same  within  six  months  after  the  assessment  of  compensation  shall 
have  been  made,  as  heretofore  provided,  the  right  of  the  corporation  to  make  such 
appropriation  on  the  terms  of  the  assessment  so  made,  shall  cease  and  determine ; 
and  any  land  so  appropriated  shall  be  relieved  from  all  incumbrance  on  account  of 
the  proceeding  in  such  case,  or  the  resolution  of  the  council  making  the  appropri- 
ation ;  and  the  judgment  of  the  court,  directing  such  assessment  to  be  paid,  shall 
cease  to  be  of  any  effect,  except  as  to  the  costs  adjudged  against  the  corporation." 

The  contention  is  that  this  leaves  the  corporation,  not  having  paid  the  compen- 
sation within  the  six  months,  to  proceed  anew. 

The  argument  is  based  upon  the  words,  "and  the  judgment  or  order  of  the 
court  directing  such  assessment  to  be  paid  shall  cease  to  be  of  any  effect  except  as 
to  the  costs  adjudged  against  the  corporation.  It  is  said  that  the  judgment  ceas- 
ing to  be  of  enect,  the  land  remains  as  before  subject  to  the  exercise  of  eminent 
domain. 

All  property  is  subject  to  eminent  domain  but  the  right  remains  dormant  in 
the  state  until  legislative  action  is  had,  pointing  out  the  occasions,  mode,  condi> 
tions  and  agencies  for  its  exercise.  Cooley's  Constitutional  Limitations,  628.  The 
{;[iiestion  is  not  as  to  the  existence  of  the  power  in  the  state,  but  whether  the 
intention  of  the  legislature  has  been  to  defegate  it  to  be  exercised  again  and 
again  through  the  same  agency,  over  the  same  property. 

The  provisions  of  sec.  2260,  have  been  construed  by  the  Supreme  Court  to  be 
intended  for  the  benefit  of  the  owner.  Ryan  v.  Hofifman,  26  O.  St.,  109, 120.  In  the 
absence  of  any  such  provision,  the  corporation  would  not  be  bound,  but  would  b# 
left  to  determine,  at  its  own  option,  whether  to  take  the  property.  The  object  of 
the  provision  is  to  limit  the  period  for  such  determination. 

f  This  judgment  afiirmed  the  common  pleas.    8  Ohio  Dee.  R.,  642.    But  it  wm 
reversed  by  the  Supreme  Court    Bee  opinion,  42  O.  8.,  289. 

3    L.  B.       S 
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Appropriations  made  by  a  muxiicipal  corporation  may  be  abandoned  even  after 
the  assessment  of  compensation.  Dillon  on  Municipal  Corporations,  sec.  473 ;  State 
V.  Hug,  14  Mo.,  116.  in  the  matter  of  the  Commissioners  of  Jersey  City,  31  N.  J. 
Law,  72.  But  the  conclusion  is  not  warranted  that  thereupon  the  power  exercised 
is  restored,  to  be  at  once  re -exercised. 

The  reason  for  permitting  the  corporation  to  abandon  is  one  of  public  policy. 
"It  is  reasonable,  that  after  having  ascertained  the  expense  of  the  project,  the  cor- 
poration should  have  a  discretion  to  go  on  with  it  or  not,  as  it  sees  fit."  Dillon  on 
Municipal  Corporation,  sec.  473.  "The  price  is  an  essential  element  in  determin- 
ing whecherit  consists  with  the  public  ^ood  to  take  property."  Mahan  v.  Halstead, 
S9  N.  J.  Law,  640,644.  But  public  policy  cannot  surely  require  that  the  same 
land  be  subjected  again  and  again  to  the  same  proceeding,  until  a  jury  be  found  to 
fix  a  price  to  suit.  That  would  be  practically  enabling  the  corporation  to  take  the 
land  at  its  own  price. 

The  power  granted  by  the  statute  is  to  appropriate  land  whenever  in  the  con- 
struction of  the  line  of  railway  it  shall  be  necessary.  The  appropriation  may  not 
be  complete  to  divest  the  owner  until  payment,  but  upon  judgment  for  possession 
upon  such  payment,  the  exercise  of  the  legislative  power  is  complete.  Grants  of 
this  nature,  it  is  held,  being  in  derogation  of  private  right  must  be  strictly  con- 
strued, and  if  there  be  reasonable  ground  of  doubt  whether  the  legislature 
intended  a  continuing  power,  the  doubt  should  be  resolved  against  it.  Railway 
Co.  V.  Daniels,  16  O.  S.,  390,  396. 

The  authority  to  determine  the  necessity  of  the  taking  is  delegated,  as  is  the 
general  rule  in  this  state.  Giesy  v.  R.  R.,  4  O.  S.,  308,  326.  But  this  does  not  place 
the  question  beyond  judicial  control.  Where  the  property  is  confessedly  unneces- 
sary for  the  purpose  for  which  it  is  taken,  it  is  held,  there  is  no  doubt  courts 
may  interfere.    Malone  v.  Toledo,  34  O.  S.,  541,  646. 

Why  is  not  the  refusal  to  take  this  property,  at  the  former  compensation  fixed 
to  be  regarded  between  the  parties  as  conclusively  determining  tnat  it  was  not, 
necessary  ?  We  are  of  the  opinion  that  it  should  be  so  held.  A  different  con- 
struction would  render  the  exercise  of  the  power  oppressive.  The  legal  effect  of 
authorizing  the  appropriation  of  land  for  public  uses,  is  to  compel  the  owner  to 
offer  it  to  the  public  at  the  ascertained  price.  The  option  of  taking  it  or  not  is 
with  the  representatives  of  the  public,  for  the  reason  that  the  necessity  for  public 
uses  may  be  affected  by  the  price.  When  declined  it  must,  we  think,  be  regarded 
as  final  between  the  parties.  The  owner  is  left  with  his  land  free  from  all  incum- 
brance on  account  of  the  proceedings,  and  entitled  to  regard  the  power  exercised 
as  exhausted.  O'Neill  v.  Freeholders  of  Hudson,  40  N.  J.  Law,  161,  17S.  And  see 
2  Grant's  Cas.,  137  ;  9  la.,  438;  3  Mo.  App.,  41. 

Judgment  affirmed. 

W.  T.  Porter,  for  plaintiff  in  error. 

A.  B.  Huston,  and  Long,  Kramer  &  Kramer,  for  defendant  in  cmr 
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[Hamilton  District  Court.] 

Michael  Cavanaugh  v.  William  F.  Jsnkins. 

In  s  proceeding  to  vacate  a  satisfaction  of  judgment  entered  by  one  of  two  joint 
judgment  creditors  in  consideration  of  part  payment,  the  court  found  that  no 
authority  was  to  be  implied  from  the  fact  of  their  being  co-plaintiffs  and  set 
the  satisfaction  aside,  but  at  the  same  time  credited  the  amount  paid,  on  the 
judgment.  Upon  petition  in  error,  this  was  affirmed,  so  far  as  setting  aside 
the  satisfaction  was  concerned,  upon  the  ground  that  there  was  evidence 
going  to  show  notice  of  actual  want  of  authority ;  but  upon  crosp-petition 
in  error,  alleging  that  the  payment  should  not  have  been  credited,  the  entire 
entry  was  set  aside :  //e/d,  that  it  was  not  a  case  for  the  entry  of  satis- 
faction by  the  reviewing  court  upon  the  findings  of  the  trial  court,  but  that 
a  new  trial  must  be  ordered. 
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AVKRY,  J. 

The  petition  in  error  to  set  aside  an  order  of  the  superior  court  of 
Cincinnati,  was  heard  at  a  former  day  of  the  term  and  the  order  affirmed. 
It  was  an  order  vacating  the  satisfaction  of  a  judgment  of  the  same  court, 
in  favor  of  the  defendant  in  error  and  one  Clark,  jointly,  against  the 
plaintiff  in  error;  which  satisfaction  had  been  entered  by  Clark.  The 
finding  was,  that  it  had  been  entered  without  the  knowledge  or  authority 
of  Jenkins  unless  authority  existed  by  reason  that  he  and  Clark  were  co- 
plaintiffs,  and  that  authority  did  not  exist  by  such  reason.  But,  at  the 
same  time,  the  money  paid  was  ordered  to  be  credited  on  the  judgment. 

Exception  was  noted  by  the  defendant  in  error,  to  the  credit;  and 
upon  the  other  side  a  motion  for  new  trial  was  filed;  which  being  over- 
ruled, a  bill  of  exceptions  was  taken  setting  out  the  evidence. 

This  court  upon  hearing  the  petition  in  error,  was  of  opinion,  that, 
from  the  joint  character  of  the  judgment,  authority  to  enter  satisfaction 
would  be  implied  in  the  absence  of  notice  to  the  contrary;  but,  finding 
upon  the  evidence  set  forth  in  the  bill  of  exceptions  that  it  was  in  con- 
flict, whether  there  was  not  notice  in  fact  that  Clark  had  been  paid  the 
entire  amount  of  his  interest  in  the  judgment  by  the  co-plaintiffs,  affirm 
the  order  vacating  the  satisfaction,  being  unable  to  say  it  was  against 
the  weight  of  the  evidence. 

Thereupon,  the  defendant  in  error  asked  to  file  a  cross- petition  in 
error,  alleging  error  to  his  prejudice  in  entering  the  credit  upon  the 
judgment,  and,  plaintiff  in  error  consenting,  leave  was  given,  the  entry 
of  affirmance  that  had  been  made  was  set  aside,  and  by  a  new  entry  find- 
ing that,  in  the  proceedings  and  order  of  the  superior  court  of  Cincinnati 
there  was  no  error  to  the  prejudice  of  the  plaintiff  in  error,  but  upon  the 
cross-petition  of  the  defendant  in  error,  that  was  error  to  the  prejudice  of 
the  defendant  in  error,  the  entire  order  of  the  superior  court  was  reversed 
and  the  cause  remanded  by  new  trial.  At  the  same  time  upon  request 
of  counsel  for  the  defendant  in  error  as  provided,  section  6726,  Rev. 
Stat.,  the  court  specified  in  writing,  as  the  grounds  of  such  reversal, 
**that,  upon  the  finding  of  the  superior  court  of  Cincinnati  that  the  pay- 
ment by  plaintiff  in  error  to  Clark  was  without  authority  as  against  said 
Jenkins,  the  amount  of  such  payment  should  not  have  been  credited 
against  him." 

Counsel  for  defendant  in  error  now  appear  with  a  motion  for  such 
judgment  as  the  court  below  should  have  rendered,  and  it  is  insisted  that 
the  findings  of  the  superior  court  of  Cincinnati  are  special  findings  of  fact, 
which  entitle  the  defendant  in  error  to  the  order  of  this  court  vacating 
the  satisfaction  and  making  the  matter  final  here  without  remanding  for 
a  new  trial. 

The  findings  of  the  superior  court  do  not  purport  to  be  special  find- 
ings, and  in  determining  upon  the  petition  in  error  whether  the  judg- 
ment should  be  affirmed  or  reveised,  were  not  so  treated  by  this  court. 
It  is  not  that  they  do  not  purport  to  be  made  on  request,  (Hamer  v. 
Batdorf,  35  O.  S.,  113;)  but,  that,  in  form  and  substance,  they  are  nothing 
more  than  the  general  findings  common  in  equitable  suits. 

They  were  not  regarded  as  the  grounds  of  the  conclusion  that  there 
was  no  error  to  the  prejudice  of  the  plaintiff  in  error,  but  such  conclusion 
rested  on  the  weight  of  the  evidence.  How,  then,  the  order  entered  by 
the  superior  court  being  set  aside,  can  they  become  any  more  efficacious 
than  before.  For  a  new  order  against  plaintiff  in  error,  vacating  the 
satisfaction  entered,  there  must  be  recourse  to  the  evidence.      But  it   is 
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settled  that  a  court  reversing  a  judgment  cannot  make  up  a  new  one 
from  the  evidence.     Emery's  Sons  v.  Irving  Bank,  25  O.  S.,  360,  369. 

The  reversal  upon  the  cross-petition  in  error,  was  on  the  ground  that 
the  finding,  that  Clark  was  without  authority,  was  inconsistent  with 
crediting  upon  the  judgment  the  amount  paid  to  him.  But,  it  did  not 
follow,  that  such  finding  of  the  want  of  authority  thereupon  became  the 
foundation  of  a  new  order,  vacating  the  satisfaction. 

The  finding,  itself,  that  authority  did  not  exist  by  reason  of  the  two 
being  co-plaintiffs,  was  not  upon  the  petition  in  error  approved;  and  the 
order  vacating  the  satisfaction  was  affirmed,  only  upon  a  question  of  the 
weight  of  the  evidence  whether  there  was  notice  of  the  actual  want  of 
authority.  This  left  the  credit  entered,  without  ground  to  stand  upon 
as  against  the  defendant  in  error;  but  the  whole  being  reversed,  upon 
his  cross- petition  in  error,  the  question  of  notice  was  open  and  must  be 
"emanded  for  a  new  trial. 

Motion  overruled. 

S.  T.  Crawford,  for  the  motion. 

Huston  &  Holmes,  contra. 


[Hamilton  District  Court,  July  31,  1883.]  194 

Henry  Huelsman  v.  Mii^ls  &  Kwnb. 

For  opinion  in  this  case  see  6  Ohio  Dec,  R.,  1192  (s.  c.  12  Am.  I^aw  Rec.^  801.) 


LEASE— ELECTION  TO  CONTINUE.  215 

[Hamilton  District  Court,  June  19, 1883.] 

James  Powei.i,  v.  Lydia  Harrison. 

Where  a  tenant  rented  premises  for  one  year,  with  the  privilege  of  renewing  the 
rental  after  the  expiration  of  said  year,  for  one  or  two  years,  at  his  discretion, 
the  holding  over  for  one  entire  year  and  a  portion  of  the  second  year,  indi- 
cated b^  the  payment  of  the  rent  according  to  the  terms  and  conditions 
named  in  the  original  agreement,  without  objection  on  the  part  of  the  land- 
lord and  without  notification  by  the  tenant  that  he  was  not  in  for  the  term, 
constituted  an  election  to  continue  for  an  entire  year. 

Error  to  the  Court  of  Common  Pleas. 

The  action  was  originally  brought  before  a  magistrate,  for  rent.  It 
was  appealed  to  the  court  of  common  pleas  and  there  tried  before  a  judge 
and  jury.  The  trial  was  at  the  November  term,  1882,  and  a  verdict  was 
rendered  for  the  plaintiff.  A  motion  for  a  new  trial  was  made,  for  reasons 
set  forth  in  said  motion,  and  this  motion  was  continued  to  the  January 
term,  1883,  when  it  was  overruled  in  the  month  of  March  of  the  same  year, 
and  a  bill  of  exceptions  was  taken,  embodying  all  the  evidence. 

The  remaining  facts  are  stated  in  the  opinion. 

W.  H.  Baldwin,  for  plaintiff  in  error. 

Cox  &  Cox,  for  defendant  in  error. 

Smith,  J. 

It  is  claimed  by  plaintiff  in  error,  that  certain  errors  occurred  during 
the  trial  of  the  case  in  the  common  pleas,  but  we  cannot  consider  those 
errors,  because  there  is  no  bill  of  exceptions  taken  at  the  trial  term. 

The  only  error  before  us  is  whether  the  court  erred  in  overruling  a 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  Uie 
law  and  evidence. 
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The  action  below  was  for  rent.  The  plaintiff  relied  upon  a  certain 
written  memorandum,  in  these  words: 

"Cincinnati,  January  6,  1877. 

"James  Powell  has  this  day  rented  of  me,  Mrs.  Lydia  Harrison,  the 
west  one  of  my  two  dwelling  houses,  situated  on  the  south  side  of  Vine 
street,  east  of  Park  avenue, 'Cincinnati,  at  a  rent  of  $35  per  month,  pay- 
able at  the  end  of  each  month,  for  the  term  of  one  year,  said  term  to 
commence  as  soon  as  the  additional  improvement  now  being  made  shall 
have  been  completed  (say  January  18,  1877),  said  Powell  to  have  the 
privilege  of  renewing  said  rental  of  said  premises  after  the  expiration  of 
said  year  for  the  further  term  of  one  or  two  years,  as  he  may  elect,  at  the 
same  price,  $35  per  month.  Said  Powell  agrees  to  keep  the  said  premises 
in  good  condition,  ordinary  wear  and  tear  excepted,  and  to  pay  rent 
therefor  as  stipulated. 

"(Signed)  James  Powell. 

"Witness:     T.  S.  Harrison." 

Defendant  entered  into  the  occupation  of  these  premises  under  this 
written  agreement.and  continued  there  for  the  first  year  named  in  the 
agreement,  paying  rent  at  the  rate  of  $35  per  month.  At  the  end  of 
the  first  year,  he  continued  to  occupy  as  before,  upon  the  same  terms, 
and  paying  the  same  rent  in  the  same  manner  for  fourteen  (14)  months 
thereafter,  and  the  plaintiff  claims  that  he  thereby  exercised  his  privilege 
of  renewing  said  rental  for  the  further  term  of  two  years  named  in  said 
memorandum.  The  defendant  denies  that  he  made  any  such  election, 
but  did  elect  to  continue  thereafter  as  tenant  from  month  to  month,  for 
fourteen  months,  and  then  quit  and  settled  in  full.  This  action  is  to 
recover  for  the  residue  of  the  term.  On  the  trial  of  the  case,  the  only 
testimony  presented  upon  this  issue  was  the  fact  that  at  the  end  of  the 
first  year,  viz. :  January,  1878,  the  defendant  continued  in  possession 
for  fourteen  months,  and  paid  rent  at  the  rate  of  $35  per  month,  which 
the  plaintiff  received,  and  the  further  fact  that  when  the  defendant  pro- 
posed to  quit,  plaintiff  notified  him  that  she  would  hold  him  for  the 
residue  of  the  year.  The  defendant  having  abandoned  the  premises, 
plaintiff  made  efforts  to  rent  the  same,  and  at  the  end  of  two  months  did 
rent  the  same,  at  $25  a  month,  but  thus  lost  the  rent  for  two  months, 
during  which  the  premises  were  vacant,  and  $10  a  month  for  eight 
months,  making  in  all  $150,  for  which  amount  she  recovered  judgment. 
If,  therefore,  the  plaintiff  is  entitled  to  recover  at  all,  the  verdict  for 
$150,  is  the  amount  she  was  entitled  to. 

Whether,  or  not,  when  a  party  has  the  privilege  of  a  renewal  of  the 
rental  after  the  expiration  of  the  term,  the  mere  fact  of  a  continued  occu- 
pation, according  to  the  terms  of  the  lease,  no  other  fact  appearing  in 
the  case,  is  such  an  election  as  to  continue  the  term,  is  the  question 
presented  in  this  case. 

In  Taylor  on  Landlord  and  Tenant,  section  332,  it  is  said:  "Some- 
times, instead  of  a  covenant  for  renewal,  it  is  agreed  the  tenant  shall  have 
the  privilege  or  option  of  a  further  term.  In  this  case  if  notice  is  stip- 
ulated for,  it  must  be  given,  but  if  not  stipulated  for,  the  tenant's  mere 
continuance  in  possession  and  paying  rent,  though  with  no  express 
notice  of  his  desire  for  the  further  term,  entitles  and  binds  him  thereta 

The  present  case  does  not  require  a  notice.  If,  therefore,  the  terms 
of  this  agreement  are  such  as  to  give  a  party  the  option  of  an  extension 
of  the  term,  then  the  mere  continuance  is  sufficient  evidence  of  that 
election.    This  author  cites  several  cases: 
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Clarke  v.  Merrill,  61  N.  H.,  15;  Kramer  v.  Cooke,  7  Gray,  550; 
Delashman  v.  Berry,  20  Mich.,  292,  which  fully  supports  the  doctrine  ol 
the  text. 

In  Thieband  v.  First  National  Bank  of  Vevay,  42  Ind.,  212,  a  lease 
was  executed  for  five  years  with  a  privilege  of  three  more,  and  the  lease 
contained  covenants  of  renewal.  The  court  held  that  the  meje  contin- 
uance over  the  five  years,  nothing  more  being  said,  was  not  an  evidence 
of  a  renewal  for  the  tnree  years,  but  it  might  be  treated  as  a  lease  from 
year  to  year,  or  renewal  from  year  to  year.  This  case  is  criticised  in 
Taylor  on  Landlord  and  Tenant,  in  the  note  to  section  332,  where  it  is 
said  that  the  *  weight  of  authority  sustains  the  text,  and  the  reasoning 
in  Delashman  v.  Berry,  20  Mich.,  292,  seems  conclusive,  namely,  'that 
the  tenant's  holding  over  must  be  referred  to  a  rightful  holding  under 
the  privilege,  rather  than  to  a  wrongful  one  as  tenant  at  sufferance.*  " 

The  case  of  Elevator  Co.  v.  Brown,  36  O.  S.,  660,  is  not  in  conflict 
with  this  doctrine. 

In  that  case  the  lease  contained  the  agreement  that  if  the  lessors 
should  purchase  the  title  in  fee  simple  to  the  premises  the  lessees  would 
renew  the  lease  for  the  further  term  of  eight  years,  from  September  1, 
1879.  On  August  30,  1879  the  lessors  gave  notice  they  had  purchased 
the  fee  simple,  and  desired  the  lessees  to  renew.  The  lessees  immediately 
declined  to  renew,  and  on  the  2d  day  of  September  vacated  the  premises, 
and  within  two  days  returned  the  keys  to  the  office  of  lessors — but  left 
some  coal  in  one  of  the  bins  for  eighteen  days  thereafter. 

It  was  claimed  in  that  case,  that  by  remaining  in  possession  after 
September  1,  1879,  the  lessees  had  consented  to  the  renewal.  But  the 
court  held  that  the  remaining  in  possession  was  to  be  taken  in  connection 
with  all  the  other  circumstances  of  the  case,  the  refusal  to  renew,  the 
return  of  the  keys  and  vacating  the  premises.  These  circumstances  nega- 
tive the  conclusion  they  intended  to  renew. 

Neither  is  this  decision  in  conflict  with  the  case  of  Worthington  v. 
The  Globe  Rolling  Mill,  6  Dec.  R.,  1038;    (s.  c.  9  Am.  Law  Rec,  693.) 

In  this  case  there  was  a  lease  for  a  certain  term,  and  the  tenants  con- 
tinued to  occupy  after  the  term,  though  they  had  received  notice  from 
the  landlord  that  if  they  remained  thereafter  it  would  be  at  an  increased 
rent.  The  tenants  gave  notice  they  would  not  pay  the  increased  rent. 
After  remaining  there  some  few  months  afterwards  they  abandoned  the 
premises.  It  was  claimed  by  the  plaintifif  that  the  mere  continuance 
under  these  circumstances  made  it  a  lease  from  year  to  year,  and,  there- 
fore, the  tenants  were  bound  for  the  rent  during  the  year.  But  the  court 
held  that  this  continuance,  after  the  notice  and  refusal  were  given,  was 
to  be  considered  in  connection  with  all  the  circumstances,  and,  under 
those  circumstances,  that  holding  over  should  not  be  treated  as  a 
mere  tenancy  from  year  to  year,  but  a  tenancy  at  sufferance,  and  the 
tenants  would  have  to  be  responsible  for  any  damages  created  by  holding 
over. 

Many  cases  were  cited  by  the  court  in  giving  the  opinion  as  to  what 
facts  would  make  a  holding  over  after  the  term  a  tenancy  from  year  to 
year,  and  it  was  stated  that  there  was  a  conflict  of  authorities  in  some 
states,  viz.,  New  York,  Pennsylvania  and  Tennessee.  Schuyler  v.  Smith, 
51  N.  Y.,  30P;  Hemphill  v.  Flynn,  2  Pa.  St.,  144;  Brinkley  v.  Walcott. 
10  Heisk,  22.  In  these  states  the  rule  was  laid  down  that  a  mere  hold- 
ing over  for  a  term,  no  matter  how  long  or  short  a  period,  was  to  be  con- 
strued as  a  holding  for  a  year,  creating  a  tenancy  from  year  to  year,  while 
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Meahear  v.  Pomeroy,  49  Ala.,  146;  Hunt  v.  Bailey,  89  Mo.,  257,  and 
Skaggs  V.  Elkus,  45  Cal.,  154,  the  law  was  that  a  mere  holding  over  did 
not  create  a  tenancy  from  year  to  year,  but  whether  it  does,  or  does  not, 
depends  on  the  circumstances  of  the  particular  case. 

The  present  case  is  not  a  mere  holding  over  for  a  month,  or  a  portion 
of  a  month,  but  for  one  year  entirely,  and  for  two  months  of  the  suc- 
ceeding year. 

But  if  it  was  an  exerci«e  of  a  privilege  for  holding  over  for  one  or 
two  years,  at  his  election,  the  holding  over  one  entire  year,  and  a  portion 
of  the  second  year,  indicated  by  the  payment  of  the  rent,  according  to 
the  terms  and  conditions  named  in  the  memorandum,  without  any 
objection  to  the  receipt  of  the  rent  by  the  landlord,  and  without  notify- 
ing the  landlord  that  he  was  not  in  for  the  term,  it  seems  to  us  the  jury 
were  warranted  in  finding  an  election  to  continue  for  an  entire  year,  and 
that  the  court  below  did  not  err  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 
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[Hamilton  CommoD  Pleas.] 

Statb  of  Ohio  v.  Theophilus  Wilson  bt  al» 

The  county  commissioners  have  no  power  to  provide  for  the  board  of  equalization 
''  additional  help/'  by  way  of  clerical  assistance,  etc«  under  the  existing  stat- 
utes. 

Maxwell,  J. 

This  action  was  brought  by  the  prosecuting  attorney  against  the 
board  of  control,  the  board  of  commissioners  and  the  auditor  of  this 
county,  to  enjoin  the  payment  of  about  $2,000  to  the  employees  of  the 
annual  city  board  of  equalization;  a  temporary  injunction  was  granted  by 
one  of  the  judges  of  the  court,  and  now  the  case  comes  up  on  a  motion 
by  the  defendants  to  dissolve  the  temporary  injunction,  and  on  the 
motion  of  the  plaintiff  to  continue  the  injunction  until  the  final  hearing. 

The  facts  are  substantially  as  follows:  The  annual  board  of  equali- 
zation for  the  city  of  Cincinnati  having  been  elected  bj'  the  common 
council,  pursuant  to  section  2805,  Rev.  Stat.,  and  having  appointed  the 
six  clerks,  as  provided  in  said  section,  applied  to  the  county  commis- 
sioners for  additional  help,  on  the  ground  that  the  six  clerks  were  not  suffi- 
cient. The  county  commissioners,  on  June  20, 1883,  adopted  a  resolution 
allowing  the  board  of  equalization  twenty  men,  **as  viewers,  messengers, 
etc."  This  action  on  the  part  of  the  county  commissioners  was  not  at 
that  time  submitted  to  the  hoard  of  control,  not  approved  by  them,  not 
in  any  way  acted  upon  by  them,  until  July  10,  1883,  at  which  time  the 
bill  for  the  payment  of  this  additional  help,  having  been  submitted  to  the 
board  of  control,  they  approved  it,  but  at  the  same  time  adopted  a  reso- 
lution notifying  the  county  commissioners  that  they  would  not  approve 
any  bill  for  further  services  of  the  same  character.  The  additional  help 
was,  however,  continued  by  the  board  of  equalization,  and  on  August 
29, 1883,  a  second  bill,  the  one  now  in  controversy,  having  been  approved 
by  the  county  commissioners,  was  presented  to  the  board  of  control  for 
their  approval.     The  board  of  control  thereupon,  by  a  bare  majority 
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vote,  reconsidered  the  resolution  of  July  10,  1888,  and  were,  as  is  alleged, 
about  to  approve  this  second  bill,  when  this  action  was  brought  and  the 
temporary  injunction  allowed. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  appointment  by  the 
county  commissioners  of  the  '^additional  help'' was  unauthorized  and 
void,  that  the  county  commissioners  have  no  power  to  make  such 
appointment,  and  that,  even  if  they  had,  their  action  should  have  been 
submitted  to  the  board  of  control  for  their  approval;  on  the  other  hand 
it  is  claimed  by  the  defendants  that  the  county  commissioners  have  gen- 
eral authority,  as  a  matter  of  public  policy,  to  make  such  appointments, 
and  that  their  action  although  not  submitted  to  the  board  of  control  at 
the  outset,  was  afterwards  ratified  by  that  board.  Clearly,  the  action 
of  the  county  commissioners  in  this  matter  should  have  been  submitted 
to  the  board  of  control  under  sections  999,  lOOO- 1-2-3,  Rev.  Stat.;  but 
assuming  that  the  subsequent  action  of  the  board  of  control  was  a  ratifi- 
cation of  the  action  of  the  county  commissioners,  let  us  see  how  the  case 
then  stands. 

It  is  not  claimed  by  the  defendants  that  the  board  of  equalization 
had  any  power  to  appoint  this  additional  help,  but  it  may  assist  in 
determining  the  question  in  controversy  to  examine  the  sections  defining 
the  powers  and  duties  of  the  board  of  equalization.  By  section  2805  and 
the  amendments  thereto,  the  board  of  equalization  is  given  the  power  to 
appoint  all  necessary  clerks  not  exceeding  six,  which  power  the  board 
has  exercised.  By  section  2806  it  is  provided  that  the  auditor  shall  lay 
before  the  board  the  returns  of  the  assessors  for  the  current  year,  and 
also  the  valuation  of  the  real  estate,  as  the  same  was  entered  on  the 
duplicate  of  the  preceding  year,  or  as  fixed  by  the  state  board  of  equali- 
zation, with  such  maps,  returns,  lists,  abstracts  and  other  papers  as  may 
be  in  the  auditor's  office  pertinent  to  the  duties  of  the  board.  It  is  also 
provided  by  section  2805  that  the  board  shall  meet  at  the  office  of  the 
auditor.  In  short  it  will  appear  from  reading  sections  2804-5-6-7,  Rev. 
Stat.,  that  the  board  of  equalization  meets  at  the  auditor's  office,  receives 
its  working  material,  including,  presumably,  stationery,  from  him  and 
there  might  be  a  question,  not  necessary  to  be  decided  here,  whether 
the  board  has  any  power  to  do  more  than  work  up  the  material  fur- 
nished by  the  auditor,  and  whether  he  is  not  the  proper  one  to  furnish 
additional  help,  if  any  be  required,  for  which  he  might  then  be  paid,  under 
section  1343,  Rev.  Stat. 

It  is  not  easy,  in  the  brief  space  of  one  opinion,  to  define  the  powers 
and  duties  of  the  county  commissioners,  but  it  may  be  said  in  general, 
that  they  have  such  express  powers  as  are  given  them  by  statute,  with 
such  implied  powers  as  may  be  found  necessary  to  give  proper  effect  to 
the  express  powers.  The  county  commissioners  have  the  oversight  of 
the  county  real  estate,  the  construction,  conservation  and  repair  of  the 
various  county  buildings,  the  collection  by  suit  or  otherwise  of  such 
moneys  as  may  become  due  to  the  county,  and  the  estimates  and  assess- 
ments for  the  necessary  revenue  of  the  county.  They  are  to  furnish  suit- 
able offices  for  the  various  county  officials,  and  keep  the  offices  in  proper 
order,  they  are  to  make  suitable  provision  for  the  convenient  administra- 
tion of  justice,  they  construct  and  provide  the  eleemosynary  buildings  of 
the  county,  and  they  make  the  estimates  and  pass  the  formal  resolution, 
making  the  assessment  for  the  county  revenue. 

But  as  to  all  these  things,  their  powers  are  clearly  defined  by  statute. 
The  legislature,  in  providing  for  the  county  organization,  has  given  to 
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each  official,  whether  board  or  individual,  separate  duties,  and  in  so 
doing  has  made  ample  provision  for  the  transaction  of  all  the  business 
of  the  county,  but  has  not  vested  in  any  board  or  officer  the  power  to 
supplement  and  provide  for  the  real  or  ima[;inary  wants  of  any  other 
board  or  official,  where  the  statute  is  silent.  The  county  has  not,  like 
the  city,  a  body  vested  with  legislative  powers.  The  county  officials 
must  follow  the  beaten  path  worked  out  by  the  statute. 

The  legislature  having  provided  for  the  election  of  a  board  of  equali- 
zation, and  having  defined  its  powers  and  duties,  including  the  number 
of  clerks  it  may  have,  the  county  commissioners  cannot  do  either  directly 
or  indirectly  what  the  legislature  has  forbidden  the  board  of  equalization 
to  do  directly. 

The  motion  to  dissolve  the  temporary  injunction  will  be  overruled 
and  the  injunction  continued  until  the  final  hearing.  Commissioners 
V.  Mighels,  70.  S.,  110, 126;  Treadwell  v.  Commissioners,  11  O.  S.,  188, 
190;  Commissioners  v.  Noyes,  86  O.  S.,  201,  206;  DeLaney  ex  rel.  v. 
Commissioners,  21 0.  S.,  648,  650;  State  ex  rel.  Gerke  v.  Commissioners, 
26  O.  S.,  864,  368;  Dalton  v.  Commissioners,  8  Ohio  Dec.  R.,  770. 

J.  H.  Perkins  and  W.  H.  Pugh,  for  plaintiffs. 

Campbell,  Bates  &  Bettman  and  O.  J.  Cosgrave,  for  defendants. 


230  PARTITION. 

[Hamilton  District  Court,  July  81, 1888.] 

Cincinnati  Savings  Society  v.  John  L.  Thompson  kt  ai^ 

Where  the  undivided  interest  of  a  tenant  in  common  in  one  of  the  parcels  of  the 
common  property  is  incumbered  by  her  with  a  mortgage  duly  recorded,  and 
afterward  by  mutual  deeds  between  her  and  her  cotenant,  for  the  purpose  of 
partition  but  not  reciting  that  fact,  and  also  duly  recorded,  a  specific  part  of 
the  parcel  by  metes  and  bounds  is  quitclaimed  to  her  and  she  in  return  quit- 
claims the  remaining  ^rt  of  the  parcel  and  all  her  interest  in  the  rest  of  the 
property,  and  the  specific  part  so  quitclaimed  to  her  is  afterward  mortgaged 
by  her  to  a  third  party,  who  had  no  notice  in  fact  of  the  partition  or  that  she 
had  quitclaimed  her  interest  in  the  remaining  part  of  the  parcel,  and  the 
mortgage  upon  her  undivided  interest  is  then  foreclosed  and  conveyance 
made  to  the  purchaser,  as  of  an  undivided  interest,  and  he  brings  proceed- 
ings for  partition :  Held^  that  partition  should  be  so  made  as  to  set  off  such 
nndivided  interest  out  of  the  specific  part  quitclaimed  to  the  mortgagor, 
notwithstanding  the  subsequent  mortgage  of  that  part,  for  the  reason  that 
upon  the  mortgage  of  her  undivided  interest  in  the  whole  and  the  quitclaim 
afterward  made  by  her.  the  equity  arising  in  favor  of  the  grantee  under  the 
quitclaim  was  to  marshal  the  lien  of  the  mortgage  upon  the  part  she 
retained ;  and  that  of  this,  the  subsequent  mortgagee  of  that  part  had  construc- 
tive notice  from  the  record  of  the  mortgage  upon  the  whole  and  the  quit- 
claim. 

Error  to  the  Court  of  Common  Pleas. 

By  the  last  will  and  testament  of  Abraham  Knicely  his  estate  was 
devised,  two- thirds  to  his  widow,  and  one- third  to  his  adopted  daughter, 
Mrs.  Thompson.  Among  the  parcels  of  land  was  a  lot  166  feet  in  front, 
and  of  uniform  depth,  known  as  lot  *'E.'* 

The  undivided  one-third  of  Mrs.  Thompson  in  this  lot  was  mortgaged 
by  her,  and  her  husband,  to  the  Schiller  Lodge,  Knights  of  Pythias, 
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which  mortgage  was  duly  recorded;  and  afterward  by  mutual  deeds  of 
quitclaim  for  the  purposes  of  partition,  the  north  eighty-eight  feet  of  the 
lot,  in  value  equal  to  one- third  of  the  whole  estate,  was  conveyed  to  her 
by  the  widow,  and  she  and  her  husband  in  return  conveyed  to  the  widow 
the  south  sixty-eight  feet,  together  with  all  her  interest  in  the  otfaer  par- 
cels. These  mutual  deeds  were  likewise  recorded,  but  were  upon  their 
face  mere  deeds  of  quitclaim  for  one  dollar  and  other  considerations,  con- 
taining no  recitals  of  the  real  object.  Afterward,  without  notice  in  fact 
that  her  interest  in  the  south  sixty-eight  feet  had  been  so  conveyed,  the 
Cincinnati  Savings  Society  took  a  mortgage  from  her  and  her  husband, 
to  secure  an  indebtedness  of  his.  upon  the  north  eighty -eight  feet. 

In  subsequent  proceedings  by  the  Schiller  Lodge,  in  the  court  of 
common  pleas,  to  foreclose,  there  was  a  sale  and  conveyance  to  it  of 
the  undivided  one-third  covered  by  its  mortgage,  but  by  the  decree  of 
confirmation  the  matters  in  controversy  upon  the  answer  and  cross- 
petition  of  the  widow,  who  set  up  the  partition,  and  upon  the  answer  and 
cross-petition  of  the  Cincinnati  Savings  Society  setting  up  its  mortgage, 
were  continued  for  further  adjudication.  This  action,  in  the  court  of 
common  pleas,  was  then  brought  by  the  Schiller  Lodge  as  owner  of  an 
undivided  one-third  by  the  purchase  in  foreclosure,  for  partition  of  the 
lot;  and  by  agreement  of  the  parties  was  heard  together  with  the  undis- 
posed portion  of  the  foreclosure  case.  The  error  alleged  is,  that  the  undi- 
vided one-third  interest  mortgaged  to  the  lodge  was  allotted  to  the  north 
eight3'-eight  feet,  and  by  the  order  of  partition  was  to  be  set  apart  out 
of  that  portion;  while  the  title  of  the  widow  under  the  quitclaim  to  the 
remaining  portion  was  quieted. 

Storer  &  Harrison,  for  plaintiff  in  error. 

J.  P.  Baldwin,  for  defendant,  in  error. 

Avery,  J. 

Upon  partition  among  tenants  in  common  it  has  been  held  that  a  lien 
upon  the  undivided  interest  of  one  will  follow  and  attach  to  the 
share  set  apart  to  him.  Jackson  v.  Pierce,  10  John.,  413;  Crosby  v. 
AUyn,  5  Greenl.,  453;  Williams  College  v.  Mallett.  12  Me.,  398;  Thurs- 
ton  V.  Menke,  32  Md.,  571;  Williard  v.  Williard,  56  Penn.  St.,  671-4. 
The  reason  given  is,  that  the  right  of  partition  is  an  incident  to  the 
estate,  and  whoever  takes  an  incumbrance  upon  the  undivided  interest  of 
one  takes  it  subject  to  the  right  of  the  others  to  hold  their  shares  in 
severalty.  Wright  v.  Vickers,  81  Penn.  St.,  122,  138;  Hall  v.  Morris, 
13  Bush.,  322;  Potter  v.  Wheeler,  13  Mass.,  503.  The  same  rule  has 
been  applied  to  partitions  by  the  voluntary  act  of  the  parties.  Webb  v. 
Rowe,  35  Mich  ,  58;  Wade  v.  Devay,  50  Cal.,  376;  Bavington  v.  Clarke, 
2  Penn.,  llo. 

The  applicability  of  the  rule  to  voluntary  partitions  is  denied,  in 
Emson  v.  Polhemus,  28  N.  J.  Eq.,  439.  But  that  was  where  a  volun- 
tary partition  among  tenants  in  common  was  sought  to  be  made  the 
ground  for  enjoining  proceedings  in  partition,  by  a  purchaser  under  a 
prior  lien  of  the  undivided  interest  of  one  of  them.  The  case  presented 
in  the  court  below  was  different,  being  itself  a  proceeding  for  partition 
by  the  purchaser  under  the  lien;  and  the  question  being  whether,  he 
not  objecting,  the  equities  of  the  tenants  in  common  as  between  them- 
selves might  be  preserved. 

The  general  principle  of  equity,  in  making  partition,  is  to  assign  to 
each  that  part  which,  with  reference  to  the  respective  situations  of  the 
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parties  in  relation  to  the  property,  will  best  accommodate  him.  Story's 
Equity,  6566;  Adam's  Equity,  281.  Separate  interests  acquired  under  a 
partition  void  in  itself  for  omitting  a  necessary  party,  will  be  protected 
so  far  as  it  can  be  done  consistently  with  the  preservation  of  the  rights 
of  such  party.  Dawson  v.  Lawrence,  13  O.,  544.  Even,  Enison  v. 
Polhemus,  ia  the  subsequent  progress  of  the  case,  30  N.  J.  Eq.,  405;  32 
N-  J.  Eq.,  827,  sustains  the  proposition ,  that  the  equities,  under  a  volun- 
tary partition  although  the  partition  itself  be  disregarded,  will  control  in 
reassigning  the  shares  of  the  cotenants  or  of  third  parties  deriving 
from  them. 

The  equity  under  the  partition,  as  between  the  parties  themselves, 
that  the  Schiller  Lodge  should  resort  to  the  north  88  feet  of  the  lot  is 
not  questioned;  but  the  Cincinnati  Savings  Society  insists  that  its  mort- 
gage was  taken  without  no  lice  of  such  equity,  and  that  as  against  it  the 
undivided  interest  of  the  lodge  in  the  whole  should  be  apportioned. 

The  argument  is,  that  constructive  notice  from  the  records  in  the 
county  recorder's  office,  was  confined  to  the  chain  of  title,  including  only 
the  quitclaim  by  which  the  north  eighty-eight  feet  was  vested  in  the 
mortgagor  and  not  extending,  there  being  nothing  in  the  instrument  itself 
to  give  notice  of  it,  to  the  mutual  quitclaim  by  which  all  interests  in 
the  remaining  68  feet  was  divested. 

The  marshaling  of  liens  affecting  the  whole,  upon  successive  por- 
tions in  the  inverse  order  of  alienation,  is  a  reco^'uized  rule  in  this  state 
as  in  most  of  the  other  states.  Commercial  Bank  v.  Western  Reserve 
Bank,  11  O.,  445;  Cary  v.  Folsom,  14  O.,  365;  Nellons  v.  Truax,  6  O. 
S.,  97,  104.  From  this  equity  of  successive  purchasers,  each  is  put  upon 
inquiry.  The  conveyance  of  a  part,  the  whole  of  which  has  been  incum- 
bered by  the  owner,  constitutes  in  equity  a  primary  charge  on  what 
remains  for  the  satisfaction  of  the  incumbrance;  and  the  conveyance 
being  recorded  is  notice  of  the  equity. 

In  Brown  v.  Simons,  44  N.  H.,  475,  479,  it  is  considered  the  same 
as  a  counter  security  given  by  the  owner  upon  what  remains,  by  way  of 
indemnity  to  the  purchaser  against  the  incumbrance;  and  record  of  the 
conveyance  was  held  to  be  constructive  notice. 

In  Iglehart  v.  Crane,  42  Ills.,  261,  269,  it  was  held,  that  each  pur- 
chaser from  a  mortgagor  is  bound,  by  the  constructive  notice  furnished 
by  registry  of  prior  conveyances  of  any  portion  of  the  mortgaged  prem- 
ises. 

In  Manly  v.  Pettie,  88  Ills.,  128,  upon  mutual  conveyances  between 
tenants  in  common  one  of  the  conveyances  not  being  recorded,  it  was 
held,  for  this  reason  alone,  that  the  interest  of  that  tenant  as  an  undi- 
vided interest  in  the  entire  property  remained  subject  to  levy. 

In  Chase  v.  Woodbury,  6  Cush.,  143,  upon  the  conveyance  of  an 
incumbered  parcel  by  a  father  to  his  two  sons  in  eqval  shares,  and  the 
question  of  contribution  to  the  payment  of  the  incu  ubrance,  arising 
between  one  of  the  sons  and  a  purchaser  from  the  other,  it  was  held, 
that  it  stood  the  same  as  if  the  father  had  given  to  each  of  the  sons  a 
mortgage  upon  the  part  conveyed  to  the  other  for  security  against  the 
common  incumbrance. 

In  Chapman  v.  West,  17  N.  Y.,  126, 128,  npon  the  question,  whether 
a  suit  pending  for  specific  performance  of  an  agreement  to  sell  a  part  of 
an  entire  tract  incumbered  by  a  mortgage  would  be  notice  to  subsequent 
purchasers  of  other  parts  of  the  tract,  it  is  said,  it  would  be  as  much 
the  duty  of  a  purchaser,  in  investigating  the  title  of  a  parcel  he  was  about 
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to  purchase,  to  look  for  a  notice  of  lis  pendens  affecting  another  parcel 
covered  by  the  mortgage  as  to  look  for  the  record  of  a  deed  of  the  latter 
parcel. 

In  the  note  to  Aldrich  v.  Cooper,  by  the  American  Editors  of  the 
Leading  Cases  in  Equity,  4th  ed.,  298,  299,  it  is  said,  adopting  the  lan- 
guage of  Hunt  V.  Mansfield,  31  Conn.,  488:  '*It  results  from  these  deci- 
sions, that  where  the  record  discloses  an  incumbrance  on  property  of 
which  a  party  is  taking  a  conveyance  and  also  discloses  the  further  fact, 
that  the  incumbrance  rests  on  other  property,  and  on  an  examination 
directed  to  such  other  property,  it  becomes  apparent  that  a  conveyance 
of  the  latter  has  been  made  which  creates  an  equitable  right  to  throw 
the  burden  of  the  incimibrauce  on  the  first  property,  the  purchaser  will 
be  presumed  to  have  made  such  examination  and  will  be  regarded  as 
constructively  notified  of  such  equity." 

No  principle  is  better  settled  than  that  a  purchaser  must  look  to 
every  part  of  the  title  essential  to  its  validity.  Brush  v.  Ware,  15  Pet., 
93,  113;  Reeder  v.  Barr,  4  O.,  447,  458.  The  considerations  suggested 
in  Brown  v.  Simons  apply  with  peculiar  force:  **In  the  examination  of 
the  title  of  the  part  which  he  proposes  to  buy,  he  is  led  directly  to  the 
original  mortgage  and  finds  that  his  is  but  part  of  an  entire  tract  in  which 
his  grantor  has  only  the  right  of  redemption,  and  which  was  originally 
subject  to  the  common  burden  but  liable  to  be  affected  by  a  prior  sale  of 
another  part  of  the  entire  tract.  Under  such  circumstances,  the  different 
parcels  of  the  tract  mortgaged  cannot,  we  think,  be  regarded  as  separate 
and  distinct  so  as  to  relieve  him  of  the  duty  of  inquiring  into  the  title  of 
the  other  part;  but  we  think  in  examining  the  title  of  the  part  he  pro- 
poses to  buy  he  is  led  directly  to  a  deed  that  puts  him  on  inquiry  as  to 
the  remaining  part  of  the  land." 

The  common  source  of  title  of  the  parties  was  in  Abraham 
Knicely.  His  last  will  and  testament  was  in  the  chain  of  title.  The 
undivided  interest  of  Mrs.  Thompson  under  the  devise  extended  to  every 
part  of  the  lot,  and  her  mortgage  of  such  undivided  interest  was  likewise 
in  the  chain  of  title.  The  Cincinnati  Savings  Society  took  with  notice 
of  this  common  incumbrance;  and  taking  her  interest  in  a  specific  parcel 
of  the  lot  was  put  upon  inquiry  whether  her  interest  in  the  other  parcel 
had  been  conveyed.  The  records  in  the  county  recorders'  office  disclosed 
that  upon  the  quitclaim  which  united  the  interest  devised  to  the  widow 
to  the  interest  oi  the  mortgagor  in  this  specific  parcel,  she  had  by  si- 
multaneous deed  quitclaimed  to  the  widow  her  interest  in  the  other  parcel. 
The  equity  arising  was  to  cast  the  burden  of  the  incumbrance  altogether 
upon  the  parcel  left  in  the  mortgagor.  The  conveyances  themselves 
were  notice  of  this  equity,  and  the  mortgage  to  the  Savings  Society  was 
subject  to  it. 

Affirmed. 
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232  CONSTRUCTION  OP  DEED. 

[Superior  Court  of  Cincinnati.] 

H.  Bblmbr  &  Co.  V.  C.  H.  &  D.  R.  R.  Co. 
Ruth  A.  Bates  v.  Sams. 

A  grant  of  a  right  of  way  eighty  feet  wide  to  a  railroad  which  already  has  a  right 
of  way  and  tracks  "  which  said  eighty  feet  is  to  include  the  Mill  Creek  road 
on  the  west  where  said  road  is  contiguous  to  said  railroad  *'  does  not  mean  a 
grant  measuring  from  the  existing  track  as  a  center  line  and  including  so 
much  of  said  road  as  lies  within  forty  feet,  but  it  means  to  measure  eighty 
feet  wide  from  th^  west  side  of  the  roadeastwardly  and  thus  include  the  whole 
road. 

Pbck,  J. 

In  these  cases  I  have  read  the  pleadings,  examined  the  affidavits, 
inspected  the  plats  and  viewed  the  photographs,  and  the  question  arises, 
it  seems  to  me,  upon  the  conveyance  made  by  Bryant  &  Treavor,  trus- 
tees, to  the  C,  H.  &  D.  R.  R.  Co.  These  trustees,  by  this  conveyance,  deed 
to  the  railroad  company  a  right  of  way  eighty  feet  wide,  and  the  ques- 
tion is  to  locate  that  eighty  feet. 

It  is  claimed  by  the  plaintiffs  that  the  tracks  which  the  company  now 
propose  to  construct,  and  which  are  claimed  by  the  company  to  be  within 
the  lines  of  the  eighty  leet,  are  not  within  those  lines,  but  will  be,  if  laid, 
on  the  property  of  the  plaintiffs.  As  I  have  said,  the  deed  is  for  a  right- 
of-way  eighty  feet  wide.  It  has  this  provision,  however,  **which  said 
eighty  feet  first  described,  is  to  include  the  MiUcreek  road  on  the  west 
where  said  road  is  contiguous  to  said  railroad,"  and  in  another  part  of 
the  instrument  the  same  provision  is  substantially  repeated,  that  the 
eighty  feet  shall  include  the  road. 

It  is  claimed  by  the  company  that  they  located  their  original  track 
with  reference  to  the  centre  line  of  the  right-of-way,  so  as  to  leave  room 
for  other  tracks,  and  that,  fixing  the  eighty  feet  as  they  claim  the  right 
to,  by  reference  to  this  original  track,  it  gives  them  the  ground  on  which 
they  claim  the  right  to  lay  these  additional  tracks. 

On  the  other  hand,  it  is  claimed  that  the  location  of  the  old  Mill- 
creek  road,  referred  to  in  the  conveyance,  is  fixed  by  a  stone  wall  which 
formed  the  western  boundary  of  the  road  there  at  the  time  this  convey- 
ance was  made,  and  which  wall  is  there  yet,  and  that  measuring  eighty 
feet  eastwardly  from  that  wall,  will  include  the  road,  and  will  give  the 
railroad  the  right-of-way  to  which  the  company  is  entitled  under  this 
conveyance.  As  a  matter  of  fact,  and  taking  all  that  I  can  see  in  the  con- 
veyance and  in  the  affidavits  that  have  been  furnished,  I  think  that  claim 
is  made  out.  It  seems  to  me  that  the  grantors  in  this  conveyance 
intended  that  they  should  commence  to  measure  from  the  west  side  of 
the  road,  and  measure  eighty  feet  eastwardly.  They  say  that  the  eighty 
feet  shall  include  (that  is  the  language)  the  old  Millcre^  road,  wherever 
that  road  is  contiguous  to  the  railroad;  now,  I  cannot  understand  that 
to  mean  anything  else  than  that  it  should  include  the  whole  road.  The 
claim  of  the  railroad  company,  as  I  understand  it,  is  that  it  intended  to 
include  so  much  of  the  road  as  might  be  necessary  to  make  up  the  eighty 
feet,  measuring  forty  feet  from  a  centre  line  which  was  fixed  by  the 
location  of  their  ori^nal  track,  but  that  does  not  appear  in  the  language 
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of  the  conveyance,  which,  with  reference  to  itself  and  to  the  monuments 
that  were  then  existing,  means  what  it  says,  **to  include  the  road." 

Now  it  may  be  claimed  that  the  trustees  had  nothing  in  the  road  to 
convey,  that  they  had  no  rights  in  it,  but  it  appears  that  their  property 
abutted  on  both  sides  of  the  road,  and  it  is  very  certain  that  the  property 
holder  has  a  reversionary  right,  in  the  street  upon  which  his  property 
abuts,  and  he  has  also  other  rights  of  property  in  a  street  which  is  in  use, 
or  part  of  which  is  in  use  as  a  public  Vi^ay.  So  it  seems  to  me  it  was 
intended  that  this  road  should  be  included  in  the  eighty  feet,  the  right- 
of-way  in  which  was  conveyed,  in  so  far  as  the  grantors  could  convey  it, 
to  the  railroad  company,  and  such  being  the  fact,  if  these  tracks  were 
located  by  the  company  as  they  are  now  proposed  to  be  located  they 
would  be  on  the  property  of  the  plaintiffs,  or  upon  a  street  which  it  is 
claimed  runs  along  the  east  side  of  the  railway  infrOntof  plaintiff's  prop- 
erty, but  the  existence  of  which  is  disputed.  If  it  be  the  private  property 
of  plaintiffs,  defendant  clearly  has  no  right  to  enter  upon  it.  If  it  be 
a  dedicated  street,  the  property  of  plaintiffs  abuts  upon  it,  and  the  access 
to  their  property  will,  as  it  sufficiently  appears  from  the  testimony,  be 
seriously  damaged  by  the  construction  of  the  proposed  track  within  the 
line  of  such  street.  In  either  case,  plaintiffs  are  entitled  to  restrain  the 
defendant  from  the  proposed  occupancy  until  the  company  shall  have 
appropriated  the  right-of-way  under  proceedings  instituted  for  that  pur- 
pose. Railway  Co.  v.  Cumminsville,  14  O.  S.,  624;  Railway  Co,  v. 
Lawrence,  88  O.  S.,  41. 

The  motion  to  dissolve  the  injunction  will  be  overruled,  except  in 
this:  There  is  a  claim  of  a  right-of-way  across  the  railroad,  which  I 
do  not  find  to  be  sustained,  as  there  is  nothing  conveying  any  right-of- 
way,  and  it  does  not  appear  to  come  within  the  provision  of  this  convey- 
ance, that  where  streets  are  laid  out  in  Fairmount,  the  company  shall 
provide  a  right-of-way  across  the  railroad.  This  is  not  a  street  that  was 
laid  out  in  Fairmount,  it  is  simply  a  right-of-way  that  has  been  used  by 
these  property  holders  for  access  to  their  property,  and  it  is  marked  on 
the  plat  as  a  private  way.  The  original  injunction  will  be  modified  in 
that  respect;  otherwise  the  motion  to  dissolve  will  be  overruled. 

Rankin  D.  Jones,  for  plaintiffs. 

Ramsey  &  Matthews,  for  defendants. 


[Clarke  Probate  Court]  176 

John  Smith  bt  ai^  v.  Thomas  McKbb  vt  Ai». 

For  opinion  in  this  case,  see  8  Dec.  R.,  678;  (0. 094  Ohio  Law  Jooraali  864)  See 
note  to  that  case.    See  also  42  O.  8^  488. 
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292  FORECLOSURE— PLEADING. 

[Cuyahoga  Common  Pleas.] 

Conrad  Knirrim  v.  John  Zabngerlb  bt  al. 

Demurrer  for  want  of  defendant.    Where  the  petition  does  not  disclose  that  said 
party  had  no  interest. 

Cadwell,  J. 

In  this  case  a  demurrer  is  filed  to  the  petition;  first,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
secondly,  because  one  Somer  is  not  made  a  party  defendant.  The  petition 
shows  that  Casper  Zaengerle  and  wife,  some  years  ago,  made  to  Somer 
a  mortgage  for  $1,000  on  land  owned  by  Zaengerle  and  wife  jointly. 

Casper  Zaengerle  died,  and  Somer  undertook  to  foreclose  the 
mortgage.  Zaengerle  made  a  will  devising  half  of  the  property 
to  the  defendants,  and  when  Somer  undertook  to  foreclose  his  mort- 
gage he  made  only  the  administrator  of  Casper  Zaengerle  a  party.  He 
did  not  make  the  devisees  parties.  On  the  sale  Somer  bought  in  the 
land,  and  sold  it  to  Unterzueller.  Unterzueller  sold  it  to  Franke,  and 
Franke  to  the  plaintiff,  who  is  still  the  owner  of  the  premises.  01 
course,  by  the  sale  Somer  acquired  only  the  wife's  half,  the  three 
devisees  and  heirs  of  Casper  Zaengerle  not  being  made  parties.  The 
plaint£E  says  he  is  the  owner  of  the  note  and  mortgage,  and  asks  to 
have  the  mortgage  foreclosed  against  the  defendants,  the  devisees,  who 
have  the  equity  of  redemption  of  Casper's  half.  He  says  that,  it  being 
sold,  one-half  ought  to  be  applied  on  the  SI, 000  mortgage  and  the  other 
half  belongs  to  him  by  reason  of  the  sale  by  Somer  to  Unterzueller,  by 
him  to  Franke,  and  by  Franke  to  the  plaintiff.  He  says  that  by  virtue 
of  the  sale  of  the  premises  he  has  become  the  owner  of  the  mortgage.  It 
does  not  follow  that  he  is  the  owner  of  the  note  and  mortgage  simply 
because  he  has  received  the  conveyance  from  Franke  of  certain  land 
covered  by  the  mortgage.  He  does  not  show  that  he  even  has  the  right 
to  be  subrogated  to  the  rights  of  Somer  simply  because  he  purchased  the 
land,  to  half  of  which  he  concedes  he  has  no  title.  He  does  not  state  the 
form  or  the  conditions  of  his  purchase  from  Franke,  or  of  Franke's  pur- 
chase from  Unterzueller,  or  of  Unterzueller's  purchase  from  Somer.  He 
does  not  show  that  Somer  had  parted  with  his  interest  in  the  mortgage. 
There  is  no  showing  that  the  plaintiff  purchased  this  part  of  the  property 
and  paid  full  value  for  it,  or  that  he  supposed  when  he  purchased  that 
he  was  buying  the  whole.  There  is  no  showing  that  his  grantor  paid 
a  full  and  fair  value  for  the  whole  of  it,  supposing  that  he  was  getting 
title  to  the  whole.  It  is  not  shown  that  Somer  has  no  interest.  It  is 
stated  that  Somer  sold  to  Unterzueller,  but  the  terms  of  the  conveyance 
are  not  stated.  Somer  may  have  sold  subject  to  the  mortgage  which  he 
attempted,  but  failed  to  foreclose.  He  may  still  have  an  interest,  for 
aught  that  appears.  So  that  he  ought  to  be  made  a  party  unless  the 
petition  is  made  to  show  that  he  has  no  interest. 

The  demurrer  is  sustained  on  both  grounds. 
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[Cuyahoga  Common  Pleas.! 

Frederick  Voss  v.  John  Young. 

It  is  not  necessary  to  aver,  in  a  petition  in  an  action  for  personal  injuries,  that  the 
plaintiff's  injury  was  sustained  without  fault  on  his  part 

The  plaintiff  alleged  in  his  petition  that  on  March  26,  1883,  he  was 
driving  in  a  carriage  along  one  of  the  streets  of  Cleveland;  that  the 
defendant  was  in  charge  of  a  team  of  horses,  one  of  which  he  was  riding, 
on  the  same  street,  and  so  improperly  and  carelessly  drove  and  managed 
his  team  that  a  part  of  the  harness  of  his  horses  caught  in  the  hind 
wheels  of  plaintiff's  carnage,  upsetting  the  same,  throwing  plaintiff  vio- 
lently to  the  ground  and  breaking  his  leg.  To  this  petition  the  defend- 
ant filed  a  general  demurrer,  claiming  that  to  give  the  plaintilf  a  cause 
of  action  the  petition  must  contain  an  avrerment  that  the  injury  was  sus- 
tained without  fault  on  the  part  of  the  plaintiff,  but  solely  by  reason  of 
the  negligence  of  defendant. 

CADWEtL,  J. 

I  am  not  aware  of  the  question  raised  here,  purely  as  one  of  plead- 
ing, being  settled  in  this  state.  It  has  been  usual  to  make  the  averment, 
and  Bates  says  it  is  safer.  But  the  Supreme  Court  in  Railroad  Co.  v. 
Whitacre,  35  O.  S. ,  627,  held  that  when  the  plaintiff  in  his  proof  showed 
the  accident  to  have  been  the  result  of  carelessness  on  the  part  of  defend- 
ant, he  had  made  out  his  case,  and  no  further  proof  was  necessary,  unless 
the  plaintiff  in  his  evidence  had  raised  the  presumption  of  negligence 
on  his  part.  Then  he  must  offer  proof  to  overcome  that  presumption, 
or  be  defeated.  It  hardly  seems  necessary  to  aver  what  it  is  not  neces- 
sary to  prove. 

Demurrer  ovei  ruled. 

Geo.  B.  Solders,  for  plaintiff. 

Poran  &  Dawley,  for  defendant* 


UNPROTECTED  EXCAVATION.  293 

[Hamilton  District  Conrt,  October  23,  1883.] 

Henry  Veigei«  v.  P.  Lukenheimer. 

Where  the  excavation  for  a  cellar,  including  an  area  two  and  one-half  feet  oat  into 
the  sidewalk  in  front,  had  been  let  by  the  owner  to  one  contractor,  and  the 
masonry  to  another,  each  employing  his  own  hands;  and  the  two  were  at 
work  at  the  same  time  and  together  m  control  of  the  premises,  although  the 
owner  was  there  daily  to  see  that  the  contracts  were  complied  with ;  and  by 
reason  of  there  being  no  barriers,  or  insufficient  ones  at  ni^ht,  a  person  pass- 
ing upon  the  sidewalk  fell  into  the  excavation  and  was  injured :  Heia^  the 
owner  was  not  liable,  if  not  appearing  he  had  any  notice  of  the  unprotected 
condition  of  the  excavation. 

Error  to  the  Conxt  of  Common  Pleat. 
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AvKRY,  J. 

The  plaintiff  in  error,  who  was  plaintitf  in  the  court  of  common  pleas, 
^hile  passing  at  night  on  the  sidewalk  in  front  of  defendant's  premises. 
upon  Eighth  street  in  this  city,  fell  into  an  excavation  and  was  injured. 

The  excavation  had  been  made  in  digging  a  cellar  upon  the  prem- 
ises, which  was  not  completed  and  had  been  intended  to  be  carried  out 
upon  the  sidewalk  two  and  a  half  feet  for  the  purposes  of  an  area;  but 
the  caving  of  the  earth  had  taken  it  somewhat  farther.  Along  the  line 
of  the  excavation  upon  the  sidewalk,  planks  were  laid  up,  about  two 
feet  high,  for  a  barrier;  but  at  the  point  where  the  plaintiff  fell  in, 
whether  because  the  planks  were  down  or  because  the  earth  had  caved 
away  outside,  there  was  no  protection. 

Two  policemen  testified  that  "along  about  that  time  the  place  was 
kept  in  bad  condition  so  far  as  guards  around  the  excavation  were  con- 
cerned." 

The  cellar  digger  had  been  employed  to  do  the  work  of  excavation 
complete  for  $250.  There  had  been  a  similar  contract  with  the  stone 
mason,  to  wall  up  the  cellar,  for  41,650.  They  employed  their  own  men. 
The  two  were  at  work  at  the  same  time;  as  the  mason  testified,  "work- 
ing into  one  another's  hands."  b£is  testimony  was  that  they  were  in  con- 
trol of  the  premises.  The  duty  of  attending  to  the  barriers  which  had 
been  first  undertaken  by  the  digger  had  been  transferred  by  him  to  the 
mason. 

The  defendant  testified  that  he  was  there  nearly  every  day  and  over- 
looked the  work  to  see  that  it  was  done  according  to  the  specifications 
and  contract;  that  he  did  all  the  superintending  there  was  done,  so  far 
as  to  see  that  the  work  complied  with  the  specifications  which  was  all 
he  wanted. 

Upon  this  testimony  the  court  directed  the  jury  to  find  a  verdict  for 
the  defendant  on  the  ground  that  not  he  but  the  contractors  were  liable. 

The  question  presented  is  a  perplexed  one.  The  cases  agree  that 
responsibility  for  negligence  is  only  for  the  negligence  of  one's  self  or 
one's  servants.  But  at  the  same  time  for  the  negligent  disregard  of 
duties  to  the  public  in  the  use  of  property,  there  are  cases  which  trace 
the  responsibility  back  to  where  the  authority  to  apply  the  property  to 
the  use  begins.  Storrs  v.  City  of  Utica,  17  N.Y.,  108,  109,  Comstock, 
J.;  Creed  v.  Hartman,  29  N.  Y.,  696,  Selden,  J.;  Homan  v.  Stanley, 
66  Penn.  3t.,  464;  Robbins  v.  Chicago,  2  Black,  418,  4  Wall,  657;  Bax- 
ter  V.  Warner,  6  Hun..  585;  Pickard  v.  Smith,  10  C.  B.  N.  S.,  470. 

The  distinction,  however,  seems  reasonable  between  lawful  and 
unlawful  uses;  and  where  the  use  itself  is  not  in  disregard  of  any  duty,  but 
the  mischief  is  in  negligence,  it  is  not  easy  to  see  why  the  responsibility 
should  fall  upon  one  who  is  only  chargeable  with  giving  authority  for 
the  use.  "Where  the  mischief  arises  not  from  the  act  itself,  but  the 
improper  mode  in  which  it  is  done,  the  person  who  ordered  it  is  not 
responsible,  unless  the  relation  of  master  and  servant  exists."  Butler  v. 
Hunter,  7  H.  &  N.,  833,  Pollock,  C.  B.' 

The  distinction  between  liability  for  the  use,  and  liability  for  negli- 
gence, is  marked  and  illustrated  by  the  two  cases  of  Carman  v.  R.  R.  Co., 
4  O.  S.,  399  and  Clark  v.  Fry,  8  O.  S.,  358.  In  the  former  case,  the 
construction  of  part  of  a  railroad  was  let  out  by  a  contract  which  pro- 
vided that  rock  should  be  removed  by  blasting, and  it  was  held  that  for  an 
injury  resulting  not  from  any  carelessness  in  the  work,  but  as  an  unavoida- 
3    L.  B.       4 
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ble  result  of  blasting  in  that  locality  the  railroad  company  was  liable.  In 
the  latter  case,  the  contractor  for  completing  a  house  had  left  an  exca- 
vation made  for  an  area  unguarded  and  a  person  passing  by  fell  in;  it 
was  held  that  the  owner  was  not  responsible  for  the  negligence  of  the  con- 
tractor, unless  the  relation  of  master  and  servant  existed  between  them. 
The  rule  announced  was,  that  the  temporary  impediment  of  the  highway 
was  not  a  nuisance;  and  that  although  when  anything  to  be  done  under 
a  contract  is  in  itself  unlawful  or  necessanly  injurious  to  a  third  person, 
the  employer  as  well  as  the  employeie  would  be  liable  for  any  injury 
resulting  therefrom,  yet  when  this  is  not  the  case,  and  the  employer  has 
not  the  control  or  direction  in  the  execution  of  the  work,  he  is  not 
responsible  for  any  negligence  or  other  wrongful  act  committed  in  the 
performance  of  it. 

Whatever  may  be  held  elsewhere,  the  rule  in  this  state  at  least  would 
seem  to  be  settled.  Moreover,  it  appears  to  be  supported  by  the  prevail- 
ing weight  of  modern  authority.  Scammon  v.  Chicago,  25  III.,  424; 
Hale  V.  Johnson,  80  111.,  186;  Ryan  v.  Curran,  64  Ind.,  346;  McCafiferty 
v.  R.  R.,  61  N.  Y.,  178;  Milliard  v.  Richardson,  3  Gray,  349;  Conners 
V.  Hennessey,  112  Mass.,  96;  Erie  v. Calkins,  85  Penn.  St.,  247;  Smith  v. 
Simmons,  16  Reporter,  282;  Addison  on  Torts,  579;  Wood  on  Master 
and  Ser\'ant,  section  814. 

The  only  distinction  to  be  suggested  between  this  case,  and  Clark 
v.  Fry,  supruy  is  that  there  the  contract  was  for  the  entire  building.  But 
the  test  of  responsibility  is  the  power  of  control,  Shindelbeck  v.  Moon, 
82  O.  S. ,  264,  274,  and  a  part  may  be  no  less  without  the  control  of  the 
owner  under  a  contract  for  that  part,  than  under  a  contract  for  the 
whole.  For  the  time  at  least,  the  conditions  with  respect  to  the  question 
of  control  would  be  the  same  as  if  the  entire  building  were  contracted 
for.  McCafferty  v.  R.  R.,  61  N.  Y.,  178.  181:  Potter  v.  Seymour,  4 
Bosw.,  140,  148;  Allen  v.  Willard,  57  Penn.  St.,  874,  382;  Knight  v. 
Fox,  6  Exch.,  721;  Rapson  v.  Cubitt,  9  M.  &  W.,  710;  Richmond  v. 
Russell,  22  Scotch  Jur.,  894;  Shearman  &  Redfield  on  Negligence, 
section  80. 

The  mason  was  at  work  with  the  cellar  digger  and  had  undertaken  to 
attend  to  putting  up  the  barriers;  but  the  digging  had  not  yet  been  com- 
pleted and  the  job  turned  over  to  the  owner.  The  arrangement,  for  all 
that  appeared,  was  made  between  themselves  for  their  own  convenience; 
the  owner  was  not  consulted.  The  only  testimony  was  that  the  two  were 
in  control  of  the  premises  at  the  time.  Had  the  digging  been  completed 
the  reason  would  have  been  the  same.  The  mason  would  not  have  been 
relieved  from  providing  temporary  safeguards  because  of  not  having 
himself  made  the  excavation;  so  long  as  for  the  purpose  of  walling  it 
up  his  contract  gave  him  control.  Clapp  v.  Kemp.,  122  Mass.,  481. 
For  that  reason,  the  owner  would  not  have  been  chargeable  with  his 
negligence. 

The  defendant  superintended  the  work  so  far  as  to  see  that  it  was 
according  to  the  contract.  But  it  is  held  that  the  rule  of  liability  is  not 
changed  even  though  by  express  stipulation  the  owner  may  have 
reserved  such  privilege  of  superintendence.  Joliet  v.  Harwood,  86  III., 
110,  114;  Pfau  V.  Williamson,  63  111.,  16;  Erie  v.  Canlkins,  85  Penn 
St.,  247;  Chambers,  Admr.,  v.  Ohio  Life  and  Trust  Co.,  1  Disney, 
827,  832,  888.  The  reason  is  that  it  is  his  right  to  see  that  he  obtains 
what  he  has  contracted  for,  without  being  responsible  for  the  means 
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and  instrumeDts  which  are  left  to  the  selection  and  under  the  control 
of  the  contractor.     Thompson  on  Negligence,  913. 

In  the  course  of  the  trial  a  city  ordinance,  regulating  the  granting 
of  permits  for  excavations  in  public  streets  and  prescribing  that  openings 
or  areas  should  not  project  more  than  four  feet,  was  offered  and  excluded. 
The  ordinances,  however,  that  such  excavations  should  be  unlawful 
without  permits,  and  that  they  should  be  lighted  at  night,  were  admit- 
ted. But  it  has  been  held  that  while  a  city  council  may,  by  ordinance, 
regulate  the  manner  in  which  excavations  shall  be  made,  and  punish 
violations  of  the  ordinance  by  fine,  it  cannot,  by  any  such  ordinance, 
create  a  civil  liability  in  a  case  where  none  exists  by  law.  Chambers, 
Adm'r,  v.  Ohio  Life  and  Trust  Co.,  1  Disney  327,  836;  Clark  v.  Fry, 
suf>ra.  The  ordinance  excluded  was  therefore  immaterial;  it  did  not 
affect  the  liability  of  the  defendant,  and  the  court  could  not  have  erred 
in  excluding  it. 

The  testimony  of  the  night  policemen,  that  * 'along  about  that  time 
the  place  was  kept  in  a  bad  condition  so  far  as  guards  around  the  exca- 
vation were  concerned,"  did  not  show  notice  to  the  owner.  The  owner 
of  property  may  become  liable  by  permitting  a  nuisance  to  continue  upon 
his  premises,  though  originating  under  an  independent  contractor. 
Clark  V.  Fry,  supra\  Thompson  on  Negligence,  903.  But  a  liability  of 
this  sort  depends  upon  notice.  Coshocton  Road  v.  R.  R.,  51  N.  Y., 
573.  The  language  in  Clark  v.  Fry,  supra^  is  if  the  owner  should  wilfully 
allow  a  nuisance  to  be  created  or  continued."  There  was  no  evidence 
of  any  notice  to  the  owner.  He  was  there  during  the  day,  but  the  con- 
dition to  which  the  policemen  testified  was  at  night. 

Judgment  affirmed. 

Tilden,  Hardacre  &  McMillen.  for  plaintiff  in  erron 

Campbell,  Bates  &  Bettmann,  for  defendant  in  erro** 


294  ATTORNEY  AND  CLIENT— EXCEPTIONS. 

[Hamilton  District  Court,  October  23,  1883.] 

Edward  Carlton  v.  E.  P.  Dustin. 

1.  Where  the  relation  of  attorney  and  client  exists,  the  law  will  not  permit  an  extor- 

tionate contract  for  compensation  for  services  to  be  made. 

2.  If  the  court  has  no  power  to  sign  a  bill  of  exceptions  as  presented,  it  has  none  to 

sign  an  appendix  which  is  a  part  of  the  same  bill  of  exceptions. 

Error  to  the  Court  of  Common  Pleas* 

Smith,  J. 

The  action  below  was  brought  upon  a  promissory  note  given  by  the 
defendant  to  the  plaintiff,  for  the  sum  of  $500,  payable  in  ten  days  after 
date.  The  answer  of  the  defendant  was  first,  a  denial  of  liability  on  the 
note;  second,  that  at  the  time  the  note  was  given,  he  was  in  jail,  having 
been  committed  by  the  mayor  of  Lockland  for  some  offense,  and  the 
plaintiff  came  to  him  in  jail  to  be  employed  as  his  attorney;  that  the 
plaintiff  made  representations  to  him  that  his  defence  required  great  skill 
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and  labor  on  the  part  of  the  attorney  to  defend  him,  and  promised  to  pro- 
cure bail  and  only  to  charge  a  reasonable  fee  for  his  services;  that  at  the 
time  the  note  was  given  the  plaintiff  was  in  fact  the  attorney  of  the 
defendant,  and  the  note  was  without  consideration.  To  these  various 
defenses  a  reply  was  filed  and  the  case  submitted  to  the  court  and  jury. 
The  jury  rendered  a  verdict  for  the  full  amount  of  the  note.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  a  bill  of  exceptions  was 
taken  embodying  all  the  evidence,  and  a  petition  in  error  filed  in  this 
court  to  review  the  judgment  of  the  court  below. 

A  preliminary  question  is  raised  by  the  defendant  in  error,  that  the 
bill  of  exceptions  was  signed  more  than  thirty  days  after  the  end  of  the 
trial  term.  The  statute  requires  that  a  party  taking  an  exception  to  the 
action  of  the  court  during  the  trial,  and  desiring  a  bill  of  exceptions, 
must  have  it  allowed  and  signed  within  thirty  days  after  the  end  of  the 
trial  term,  and  the  entry  allowing  it  must  be  on  the  journal  of  that  term. 

By  an  inspection  of  the  transcript  it  appears  that  this  bill  of  excep- 
tions was  signed  and  entered  as  of  the  trial  term ;  and  the  endorsement  on 
the  back  of  the  bill  of  exceptions  corresponds  with  the  entry  on  the  jour- 
nal. But  the  defendant  excepted  to  the  signing  of  the  bill  of  exceptions 
as  therein  stated,  on  the  ground  that  at  that  time  more  than  thirty  days 
had  expired  after  the  end  of  the  term,  and  the  court  could  not  make  a 
nunc  pro  tunc  entry  of  the  time  of  signing,  or  sign  it  after  that  time. 

There  is  appended  to  the  bill  of  exceptions  the  statement  of  the 
plaintiff's  objections,  which  is  also  signed  by  the  trial  judge  as  a  second 
bill  of  exceptions,  but  the  two  bills  are  together  and  there  is  only  one 
filing.  If  the  court  had  no  power  to  sign  the  bill  of  exceptions  as  pre- 
sented, it  certainly  had  none  to  sign  the  appendix,  for  it  was  part  of  the 
same  bill.  But  there  is  another  answer.  What  is  appended  to  the  bill 
of  exceptions  is  not  the  finding  of  any  facts  by  the  court,  but  simply  the 
statement  of  counsel  of  the  reason  why  the  bill  of  exceptions  ought  not 
to  be  signed.  There  is  no  evidence  either  by  affidavit  or  otherwise  show- 
ing that  more  than  thirty  days  had  elapsed;  there  is  no  finding  of  the 
court  that  such  was  the  fact,  and  being  simply  the  statement  of  the 
objections  by  counsel,  it  ought  not  to  overcome  the  recital  in  the  record 
which  states  that  the  bill  of  exceptions  was  duly  signed,  etc.,  as  of  the 
trial  term.     Therefore  we  think  that  objection  not  well  taken. 

On  the  trial  of  the  case,  the  plaintiff  offered  the  note  in  evidence  and 
rested.  It  was  a  note  given  by  the  defendant  to  the  plaintiff  for  the  pay- 
ment of  $500  in  ten  days  after  date. 

The  defendant  then  offered  himself  as  a  witness  and  testified  that  he 
had  been  arrested  and  committed  to  the  jail  of  Hamilton  county,  and 
was  advised  by  parties  to  employ  counsel;  that  Mr.  Dustin  was  then  pres- 
ent in  jail,  and  was  recommended  to  him.  Mr.  Dustin  came  and  con- 
versed with  him,  counseled  with  him,  learned  the  nature  of  the  offense 
charged  against  him,  and  promised  to  take  steps  to  procure  bail  to  have 
him  released.  On  the  next  day  he  says  Mr.  Dustin  came  to  him  with 
this  note  prepared  for  him  to  sign  for  the  payment  af  $500.  Dustin  said 
it  was  for  security  merely;  that  his  wife,  at  whose  instance  he  had  been 
arrested,  might  not  prosecute,  and  then  he  (Dustin)  would  have  nothing 
to  show  for  his  fees;  that  he  should  charge  only  a  reasonable  compensa- 
tion for  bis  services,  and  would  secure  or  procure  some  one  to  become  his 
bail  to  release  him  from  jail.  Upon  these  representations  of  Mr.  Dustin 
he  signed  the  note;  but  the  next  day  Mr.  Dustin  failed  to  obtain  bail. 
The  man  he  applied  to  was  out  of  town,  and  for  the  next  three  or  four 
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days  he  failed  to  procure  bail  to  release  him,  so  that  defendant  was  com- 
pelled to  employ  another  attorney,  who  procured  bail  for  him,  and  he 
paid  the  other  attorney  S25  for  his  services,  and  gave  a  mortgage  to 
indemnify  the  bail  thus  procured.  As  soon  as  he  was  releastd,  at  the 
instance  of  the  wife,  the  prosecuting  attorney  of  the  county  refused  to 
take  any  steps  to  prosecute  the  defendant;  he  was  not  prosecuted  nor 
indicted;  a  divorce  suit  which  had  been  brought,  was  discontinued  and 
nothing  else  was  done  in  the  case. 

On  the  trial  of  this  case  the  defendant  called,  as  a  witness,  a  mem- 
ber of  this  bar,  Mr.  Cornell,  who  had  been  present  and  listened  to  the  tes- 
timony, who  testified  he  had  been  a  member  of  the  bar  for  many  years, 
was  familiar  with  the  practice  m  these  courts  and  with  the  usual  charges 
for  professional  services.  He  was  asked  to  state  the  value  of  the  plain- 
tiff's services  for  the  defendant.  To  that  testimony  the  plaintiff  objected, 
and  the  court  sustained  the  objection.  To  the  ruling  of  the  court, 
eicluding  that  testimony,  exception  was  taken  and  the  case  was  brought 
into  this  court  for  review. 

It  is  claimed  by  the  plaintiff  that  there  was  an  express  contract 
evidenced  by  the  note  for  the  payment  of  $500  for  his  services  in  this 
matter. 

It  is  claimed,  by  the  defendant,  that  when  the  note  was  given  the 
employment  had  already  commenced;  the  relation  of  attorney  and  client 
then  existed,  and  the  law  will  not  permit  an  extortionate  contract  for 
compensation  to  be  made  between  the  attorney  and  client  when  such 
relation  exists. 

The  rule  of  law  is,  that  where  the  relations  of  attorney  and  client  do 
not  exist,  where  there  has  been  no  such  employment,  where  the  parties 
deal  at  arms'  length  and  neither  requires  the  protection  of  the  court, 
they  may  make  such  contract  as  they  see  fit. 

A  man  may  put  his  own  estimate  upon  the  value  of  his  services. 
He  may  ?ay  he  will  not  be  employed  as  an  attorney  or  in  any  other 
capacity,  except  upon  the  terms  he  sees  fit.  But  we  think  the  law  is 
also  settled  that  where  the  employment  has  already  commenced,  and 
the  relation  of  attorney  and  client  exists,  the  law  will  interpose  and  pro- 
tect the  client  against  an  unreasonable  or  extortionate  contract  made  with 
the  attorney.  Weeks  on  Attorney s-at  Law,  section  276;  Wharton  on 
Agency,  section  577;  Downing  v.  Mayor,  2  Dana,  228;  Phillips  v.  Over- 
ton, 4  Hay  ward,  Tenn.,  291;  Rose  v.  Mynett,  7  Yerger,  30;  Planters' 
Bank  v.  Hornberger,  4  Caldwell,  551. 

In  the  last  named  case  the  court  came  to  the  following  result,  viz.: 

**We,  therefore,  declare  that,  in  all  cases  where  the  relation  of  attor- 
ney and  client  exists,  and  it  is  desired  to  make  further  professional 
engagements: 

"First — ^That  it  is  the  duty  of  the  attorney  to  have  the  contract  (if 
there  be  one)  clearly  and  definitely  stated  and  understood,  not  only  in 
its  language,  but  also  in  its  spirit,  legal  consequences,  and  practical 
results. 

* 'Second — That  the  means  used  to  obtain  the  contract  be  free,  not 
only  of  fraud,  actual  or  constructive,  but  also,  of  any  other  inequitable 
consideration. 

'*Third — That  every  material  circumstance,  or  fact  connected  with 
the  execution  ot  the  contract,  and  calculated  to  inform  the  client  of  his 
rights  and  responsibilities,    be  declared  to  him  without  reservation. 
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*' Fourth — That  the  attorney  inform  himself  of  all  such  facts  and  cir- 
cumstances which  would  reasonably  come  within  the  knowledge,  and 
which  would  likely  prevent  the  execution  of  the  contract  by  the  client. 

"Fifth — That  he  does  not  contract  for  a  greater  benefit  than  his 
services  are  reasonably  worth  with  reference  to  the  trouble  and  difficul- 
ties of  the  particular  case,  amount  involved,  either  of  pecuniary  character 
or  reputation  personally,  etc. 

*' Sixth — ThsLt  the  onus  shall  devolve  upon  the  attorney  to  show  that 
the  contract  was  free  from  all  fraud,  undue  influence,  and  exorbitancy  of 
demand." 

It  is  obvious  that  if  this  note  was  given  at  the  origin  of  the  employ- 
ment as  part  of  the  original  contract,  and  before  the  relation  of  counsel 
and  client  existed,  then  the  parties  had  the  right  to  make  whatever  con- 
tract they  pleased;  and  if  there  was  any  valuable  consideration  for  the 
note,  and  it  was  free  from  fraud  and  misrepresentations,  then  the  court 
would  not  interfere;  but  if  the  employment  had  already  commenced  and 
the  relation  of  attorney  and  client  already  existed  so  that  the  attorney' 
was  in  a  fiduciary  relation  to  the  client,  then  it  is  material  to  ascertain 
whether  the  contract  for  compensation  for  the  services  was  reasonable. 

We  think  there  was  evidence  tending  to  show  that  the  employment 
had  already  commenced,  and  that  the  note  was  given  at  the  time  when 
the  relation  of  counsel  and  client  existed,  and  if  that  was  so,  it  was  the 
duty  of  the  court  below  to  receive  testimony  tending  to  show  the  value 
of  the  services  claimed. 

A  witness  was  called  for  that  purpose,  and  it  appears  that  counsel 
offered  to  prove  by  the  witness  that  the  services  for  which  said  note  was 
given  were  not  of  greater  value  than  $50.00.  That  testimony  was 
excluded  by  the  court.  We  think  it  should  have  been  received,  and  it 
was  error  to  exclude  it.  We  think  it  should  have  been  received,  and 
under  a  proper  charge  submitted  to  the  jury. 

It  was  a  question  for  the  jury  to  determine  whether  the  relation  of 
attorney  and  client  then  existed,  and  if  the  jury  found  from  the  evidence 
that  the  employment  had  already  commenced  and  the  relation  of  attor- 
ney and  client  existed  when  defendant  signed  the  note,  then  all  the 
plaintiff  was  entitled  to  receive,  on  account  thereof,  was  a  reasonable 
compensation  for  said  services,  and  the  testimony  excluded  was  important 
and  competent  to  aid  the  jury  to  determine  what  was  a  fair  and  reason- 
able compensation  for  such  services. 
Judgment  reversed. 

S.  T.  Crawford,  for  plaintiff  in  error. 

Dustin,  Diehl  &  McCarthy,  for  defendant  in  earn. 
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310  INNKEEPER  AND  GUEST. 

[Hamilton  District  Court,  July  17,  1883.] 

tARCADE  Hotel  Co.  v.  E.  Wiatt. 

A  person  residing  in  the  city  came  to  a  hotel  at  2  o'clock  in  the  morning  and  called 
for  a  room,  which  the  night  clerk  promised  to  give  him.  He  then  deposited 
with  the  clerk  a  package  containing  money,  for  which  he  took  a  receipt,  and, 
without  registering  his  name,  leit  the  hotel,  returning  at  4  o'clock  in  the 
morning,  when  he  lound  the  money  and  clerk  had  disappeared  :  Held^  in  an 
action  to  recover  the  money,  that  he  was  a  guest,  and  the  hotel  keeper  was 
liable  for  the  loss. 

Brkor  to  the  Superior  Court  of  Cincinnati. 

This  action  was  bronght  by  Wiatt,  the  plaintiff  below,  against  the  Arcade  Hotel 
Co.,  to  recover  a  sum  of  money  claimed  to  have  been  deposited  by  him,  while  a 
guest  of  the  hotel  company,  with  its  clerk. 

The  answer  denied  that  he  was  a  guest,  or  had  deposited  the  money  with  the 
hotel  company,  as  claimed. 

The  case  was  submitted  to  the  court  below,  a  jury  being  waived ;  a  large  amount 
of  evidence  was  taken,  and  the  court  found  for  the  plaintiff,  and  assessed  the  dam- 
ages for  the  amount  claimed. 

A  motion  for  a  new  trial  was  made  and  overruled,  a  bill  of  exceptions  taken, 
embo<lying  all  the  evidence,  and  a  petition  in  error  to  reverse  said  judgment  was 
filed  in  this  court 

The  question  presented  is,  whether  the  judgment  below  is  sustained  by  the 
law  and  the  evidence? 

The  plaintiff's  statement  is  substantially  this:  He  says  his  business  at  that 
time  was  keeping  or  managing  a  gambling  house;  that  on  the  14th  of  October, 
1882,  about  2  o'clock  in  the  mornin>(,  he  came  to  the  Arcade  hotel  for  the  purpose 
of  passing  the  night  He  went  to  the  night  clerk  of  the  house  and  this  conversa- 
tion took  place  (I  quote  from  his  testimony) : 

**I  said  to  him,  as  night  clerk,  *How  are  you  fixed  for  accommodations,  to-night  ?' 
He  says.  'Very  good;  we  have  not  been  doing  much  since  the  Exposition,'  I  says, 
*  I  want  a  room.'  At  the  time  he  was  busy  at  the  side  desk,  looking  over  some 
hooks.  He  says, '  I  am  engaged  now,  just  making  up  my  night  report ; '  says  he,  '  I 
will  take  your  name,  and  reserve  you  a  good  room.'  I  says,  'Very  well.'  I  then 
produced  a  package  of  money,  and  said,  *  I  would  like  to  leave  this  with  you.'  " 

He  further  testifies  that,  having  had  this  conversation  with  the  clerk  for  a  room 
and  for  passing  the  night,  he  said  to  the  clerk,  he  had  just  been  eating,  and  did  not 
wish  to  go  to  bed  at  once,  but  would  go  out  and  take  a  short  walk,  and  then  drew 
out  a  package  of  money,  said  to  contain  62,100,  and  handed  it  to  the  clerk  for  safe- 
keeping, took  his  receipt  for  it,  and  then  went  out  with  his  friend.  He  said  he  did 
not  return  until  between  4  and  5  o'clock  in  the  morning.  When  he  returned  there 
seemed  to  be  a  quarrel  between  one  of  the  messenger  boys  and  the  porter,  and 
there  was  some  confusion.  This  night  clerk  had  disappeared.  Wiatt  asked  for 
him,  but  he  cotxM  not  be  found.  He  made  inquiries,  but  no  one  seemed  to  know 
where  he  was.  Word  was  sent  to  the  day  clerk,  who  came  down  stairs  into  the  oflSce. 
Wiatt  made  known  that  he  had  deposited  this  money  with  the  night  clerk,  and 
drawers  were  searched  to  see  if  it  could  be  found,  but  it  was  not  there.  Plaintiff 
became  very  anxious,  and  Mr.  Briggs,  the  manager,  was  called,  and  came  down 
soon  afterwards.  It  was  then  evident  that  the  night  clerk  had  disappeared  for  good, 
and  the  money  also  gone.  Police  officers  were  immediately  sent  for  and  efforts 
were  made  to  nnd  him  by  the  manager  of  the  house,  and  by  Thomas  Emery's  Sons, 
who  were  large  stockholders  in  the  hotel  company.    He  was  never  found. 

The  plaintiff  immediately  made  claim  against  the  hotel  company  for  this 
money.  Attorneys  were  employed,  and  a  correspondence  opened  with  the  Emerys, 
but  they  refused  to  pay.  Hence  this  suit  was  brought.  The  remaining  facts  are 
stated  in  the  opinion. 

Perry  &  Jenney,  for  plaintiff  in  error. 
Campbell  &  Bates,  for  defendant  in  error. 

TPor  opinion  of  stiperior  court,  see  8  Ohio  Dec.  R.,  570. 

For  a  subsequent  decision  by  the  circuit  court,  see  I  Ohio  Circ.  Dec,  84.  The 
judgment  of  the  district  court,  above,  was  reversed  by  the  Supreme  Court  See 
opinion,  44  O.  S.,  32. 
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Smith,  J. 

The  question  in  the  case,  it  seems  to  us,  is  this :  Was  this  man  a  guest  at  the 
time  when  this  money  was  left  with  the  clerk?  It  is  a  question  ol  fact.  It  is 
claimed  by  the  defeudaut  that  he  was  not  a  guest — that  he  did  not  at  ihe  time 
intend  to  )>e  a  guest,  as  defined  in  the  law  books — but  came  there  for  the  purpose 
of  depositing  his  money. 

Tkere  are  many  suspicious  circumstances.  He  did  not  register  his  name.  His 
answer  is  that  the  clerk  was  busy  with  the  register  in  making  up  his  ni^ht  account. 
Again,  no  particular  room  was  assigned  him,  but  the  clerk  told  him  he  had  a  room, 
and  would  give  him  one;  that  the  house  was  comparatively  empty,  as  it  was  just 
after  the  Exposition.  Another  circumstance  is  thai  though  plaiutiff  says  he  came 
there  to  lodge  that  night,  after  leaving  the  money  with  the  clerk,  he  went  away  and 
did  not  return  until  about  5  o'clock  in  the  morning.  One  answer  is  that  his  business 
was  night  business,  and  his  time  to  sleep  was  by  day. 

Another  circumstance,  very  much  relied  upon,  is,  that  he  w^as  not  a  traveler,  and 
at  common  law,  to  entitle  one  to  the  rights  of  a  guest  at  a  hotel,  he  must  be  a  traveler 
or  wayfaring  man ;  and  many  decisions  are  cited.  There  isals6  testimony  tending  to 
show  that  it  is  a  custom  among  hotels  for  all  persons  to  register  before  they  are 
considered  guests.  But  that  is  not  a  uniform  rule.  There  is  much  conflict  in  the 
testimony.  The  statements  of  Mr.  Wiatt  are  contradicted  by  Mr.  Briggs,  the  manager, 
also  by  Mr.  Emery  and  his  clerks,  in  many  matters. 

The  large  amount  of  testimony  in  the  case  is  full  of  contradictions  and  uncer- 
tainties. But  there  is  testimony  tending  to  prove  the  main  fact  that  the  relation  of 
being  a  guest  of  the  hotel  at  that  time  had  been  established.  The  court  below  hav- 
ing found,  upon  all  the  evidence,  that  he  was  a  guest,  we  think  we  ought  not  to 
disturb  that  fiudiug.  It  is  one  of  those  cases  where  the  witnesses  were  subjected  to 
the  inspection  of  the  trial  judge.  All  appeared  upon  the  witness  stand.  The  judge 
had  an  opportunity  of  seeing  their  means  of  observation,  their  apparent  candor, 
truthfulness,  honesty,  intelligence,  and  could  sift  the  eridence  Dy  tiie  a]^p«anifice  of 
the  witnesses  themselves. 

The  question  arises  then,  what  is  a  guest  at  an  inn  ?  Story  on  Bailments,  in 
giving  a  definition  of  an  inn-keeper,  sa3s,  section  476  :  "The  keeper  of  a  common 
inn  for  the  lodging  and  entertainment  of  travelers  and  passengers,  their  horses  and 
attendants,  for  a  reasonable  compensation." 

In  an  early  case,  it  was  said,  the  true  definition  is,  "a  house  where  a  traveler  is 
furnished  with  everything  he  has  occasion  for  while  on  his  way."  Thompson  v. 
Lacy,  3  B.  &  Aid.,  283. 

But  in  a  later  case  it  is  said  to  be  "a  public  house  of  entertainment  for  all  who 
choose  to  visit  it."     Wintermute  v.  Clarke,  6  Land.  (N.  Y.),  247. 

What  constitutes  a  guest  has  been  determined  in  numerous  cases.  The  defini- 
tion found  in  Walling  v.  Potter,  35  Conn.,  183 ;  9  Am.  L.  Reg.  N.  S.,  618,  is  "a  person 
receiving  transient  accommodation  at  an  inn  for  which  he  is  charged  by  the  inn- 
keeper is  a  guest,  and  is  entitled  to  the  rights  of  a  guest  though  he  be  not  actually  a 
traveler."  And  the  court  in  the  opinion  says,  distance  is  not  material.  A  townsman 
or  neighbor  may  be  a  traveler,  and  therefore  a  guest  at  an  inn,  as  well  as  he  who 
comes  irom  a  distance,  or  from  a  foreign  country ;"  and  the  case  of  Wintermute  v. 
Clarke,  5  Land.,  257,  is  to  the  same  effect. 

But  in  the  case  of  The  Queen  v.  Rymer,  2  Q.  B.  Div.,  136,  where  the  defendant 
was  indicted  for  not  receiving  a  person  as  g^est,  the  defense  that  he  was  not  a 
traveler  was  held  good. 

Redfield,  J.,  in  commenting  on  the  case  of  Walling  v.  Potter,  in  9  Am.  L.  Reg., 
618,  says  this  distinction  exists,  that  where  a  person  seeking  accommodations  resides 
in  the  same  town  with  the  inn-keeper  the  latter  cannot  be  compelled  to  receive  him, 
but  the  rule  is  very  different  when  the  inn-keeper  receives  a  party  without  objection 
or  without  question  as  to  his  place  of  residence.  It  appears  that  the  plaintiff  in 
this  case  resided,  and  had  resided  for  some  weeks  or  months  at  No.  lOO  George 
street,  with  his  wife,  and  the  reason  assigned  for  going  to  the  hotel  that  night  waa 
that  his  wife   was  away  from  home  looking  after  a  sick  parent. 

In  McDonald  v.  Edgerton,  5  Barb.,  560,  the  plaintiff  handed  his  overcoat  to  the 
bar  keeper  and  treated  some  friends  at  the  bar.  The  overcoat  being  lost,  it  was 
held,  under  the  circumstances  of  that  case,  that  he  was  a  j^uest. 

In  Hall  V.  Pike,  100  Mass.,  495,  the  defendant  kept  boarders  and  also  transient 
guests.  Plaintiff  stopped  for  several  days  at  the  house  and  set  at  the  table  where 
the  reirular  boarders  sat.  It  was  claimed,  as  a  matter  of  law,  that  he  was  not  a 
U'uest,  but  a  boarder.  But  the  court,  Colt,  J.,  giving  the  opinion,  said  that  whether 
or  not  a  person  was  a  guest  depended  upon  all  the  circumstances,  and  not  upon  any 
one  fact,  and  held  that  the  co«rt  below  rightly  decided  that  he  was  a  guest  and  not 
a  boarder. 
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In  Lusk,  3  Belote,  22  Minn.,  468,  the  plaintiff  and  his  family  were  stopping  at  a 
hoteL  Plaintiff's  family  were  regular  boarders.  He  himself  came  there  to  visit 
them,  and  when  there  would  stay  a  week  or  so  at  a  time.  While  there  his  room 
was  broken  into  and  his  watch  and  his  wife's  jewelry  stolen  at  the  same  time.  The 
question  arose,  was  he  a  guest  or  a  boarder.  The  Supreme  Court  of  Minnesota  held 
that  be  was  a  boarder  as  to  his  family  and  the  property  of  his  wife,  but  a  guest  as 
to  his  watch.  He  was  allowed  to  recover  for  his  waich,  but  not  for  his  wife's  jew- 
elry. 

In  Berkshire  Woolen  v.  Proctor,  7  Cush.,  417,  the  plaintiff,  who  livod  in  Berk- 
shire county.  Massachusetts,  went  to  Boston  to  attend  a  trial  in  the  circuit  court  of 
the  United  States.  He  brought  with  him  his  witnesses  and  stayed  at  a  hotel  in  that 
city,  and  as  the  trial  lasted  several  days,  he  made  an  arrangement  with  the  hotel 
proprietors  to  board  by  the  week  for  himself  and  witnesses.  Whilst  there  his 
money  was  stolen  from  his  trunk.  The  question  arose  whether  he  was  a  guest  or 
a  boarder.  In  the  opinion  given  by  Fletcher,  J.,  it  was  h.eld  that  the  jury  being 
properly  instructed,  and  having  found  that  he  was  a  guest,  that  finding  should  not 
be  disturbed. 

I  cite  these  various  cases  for  the  purpose  of  showing  that  whether  or  not  the 
party  is  a  guest,  and  is  entitled  to  the  privileges  of  a  guest,  does  not  depend  upon 
any  one  fact,  as  to  his  residence,  how  long  he  may  stay,  or  whether  the  price  ol 
board  is  previously  agreed  upon,  but  all  the  facts  and  circumstances  are  to  be  con- 
sidered in  each  case« 

In  Schouler  on  Bailments,  *256,  it  is  said :  "To  lay  it  down  on  the  whole  who 
should  be  deemed  a  guest  in  the  common  law  sense  is  not  easy;  and  here  the 
facts  in  any  case  must  guide  the  decision.  Commonly,  such  a  party  is  the  tempo- 
rary sojourner  who  puts  up  at  the  inn  to  receive  in  due  course  its  customary  lo«lg- 
ing  and  entertainment;  and  so  long  ss  one  keeps  this  transient  character,  he  may 
well  be  so  presumed.  And  yet  the  decisions  show  us  that  neither  the  length  of 
one's  stay,  nor  his  place  of  permanent  abode,  nor  the  distance  he  may  have  traveled, 
nor  his  final  destination  nor  any  special  modification  of  the  inn  rates,  nor  the 
method  of  payment  can  alone  conclude  the  question.  But  all  such  circumstances 
enter  as  material  into  the  proof." 

As  it  is  a  question  of  fact,  whether  or  not  the  relations  of  guest  and  inn-keeper 
was  established  at  the  time  and  the  superior  court  has  so  found  this  fact  for  the 
plaintiff,  that  finding  is  not  so  much  against  the  evidence  that  we  would  be  justified 
in  disturbing  it. 

There  is  another  consideration,  we  think,  ought  not  to  be  overlooked  in  this 
case  in  determining  whether  defendants  are  liable.  It  appears  from  the  testimony 
of  Mr.  Briggs,  the  manager,  that  Sexton,  the  night  clerk,  had  been  there  but  some 
four  or  five  days,  and  was  employed  to  fill  this  responsible  position  as  night  clerk 
of  the  house  with  very  little  information  or  inquiry  as  to  his  character.  He  says 
that  Sexton  was  a  stranger  to  him,  that  he  employed  him  upon  the  recommenda- 
tion of  his  bar-keeper  at  the  Palace  Hotel  (Mr.  Briggs  was  manager  of  both  hotels), 
and  all  this  bar-keeper  knew  of  him  was  that  he  had  kept  a  saloon  in  Columbus. 
Upon  tlMs  in  formation,  apparently,  Mr.  Sexton  was  appomted  as  the  agent  of  the 
Arcade  Hotel  Co.,  to  receive  guests  during  the  night,  say  from  12  to  6  o'clock,  to  assign 
rooms  and  receive  whatever  they  wished  to  deposit,  according  to  the  custom  of 
hotels. 

It  does  seem  to  us  that  there  was  not  the  highest  degree  of  diligence,  or  care, 
or  caution,  exercised  in  the  employment  of  this  night  clerk.  He  soon  made  known 
his  true  character  by  getting  hold  of  the  money  and  leaving. 

The  point  also  is  made  that  this  money,  which  was  claimed  to  have  been  left,  was 
money  which  had  either  been  received  or  was  used  in  a  way  contrary  to  the  regula- 
tion of  the  statute.  That  may  be  true,  but  the  character  or  business  of  the  plain- 
tiff is  not  in  question  here.  It  may  affect  his  credit  as  a  witness,  but  that  has  all 
been  passed  on  by  the  court  below.  Whatever  may  have  been  his  occupation,  if  he 
came  there  as  a  guest,  and  did  in  fact  deposit  this  money  with  the  defendants  as  a 
guest,  and  it  was  stolen  by  the  defendant's  clerk,  we  see  no  alternative  but  to  hold 
them  responsible,  for  the  night  clerk  was  the  agent  of  the  defendant  in  receiving 

the  money. 

Another  question  was  raised  in  the  brief  of  counsel, that  the  court  erred  in 
admitting  a  question  in  Holloway's  testimony. 

The  answer  to  that  is,  it  does  not  distinctly  appear  from  the  bill  of  exceptions 
which  was  the  question  objected  and  excepted  to.  It  seems  that  a  certain  question 
was  put,  and  again  put  in  a  different  form,  and  the  objection  was  made  to  that,  and 
the  court  apparently  sustained  the  objection  to  the  question  as  last  put;  then,  the 
record  says,  the  question  was  repeated.    Whether  it  refers  to  the  first  or  second 
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question  does  not  appear  by  the  bill  of  exceptions.    The  first  question  is  not  objec- 
tionable, and  the  answer  is  not  objected  to. 

It  seems  to  us,  therefore,  after  a  very  careful  reading  of  the  testimony  in  the 
case,  and  examining  the  authorities  and  briefs,  that  notwithstanding  the  suspicious 
circumstances  which  appear  in  the  case,  there  is  not  sufficient  reason  to  justify  us 
in  reversing  the  judgment* 

Judgment  affirmed. 


CONTRACTS.  S20 

[Hamilton  District  Court,  October  23, 1888.] 

Cincinnati  Coal  and  Cokk  Co.  v.  Thos.  J.  Stephens  bt  At. 

Where  a  written  contract  was  entered  into  to  furnish  defendants  with  a  yearly 
supply  of  coal  from  August  2, 1880,  and  at  the  expiration  of  that  time  only 
17,000  bushels  were  delivered,  an  oral  agreement  to  extend  the  time  of  delivery, 
unsupported  by  a  consideration  other  than  that  mentioned  in  the  written  con- 
tract, will  not  support  an  action  for  the  delivery  of  the  remainder. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

MOORB,  J. 

■ 

The  petition  filed  in  the  court  below,  alleges  that  on  the  ^  day  of 
July,  1881,  Stephens  &  Bro.  entered  into  a  verbal  contract  with  the  Cin- 
cinnati Coal  &  Coke  Co.,  whereby  the  company  agreed  to  deliver  2,900 
bushels  of  coal,  in  such  quantities  and  at  such  times  as  the  said  Stephens 
&  Bro.  required,  at  any  time  prior  to  October  1,  1881,  for  the  sum  of 
nine  cents  per  bushel;  that  prior  to  September  2,  1881,  the  coal  except- 
ing 1,600  bushels  was  delivered  and  paid  for;  that  the  company  then 
refused  to  deliver  the  remainder  unless  they  were  paid  sixteen  cents  per 
bushel;  that  Stephens  &  Bro.,  between  September  2d  and  October  1, 
1881,  were  compelled  to  pay  in  open  market,  sixteen  cents  per  bushel 
for  1,600  bushels,  and  asks  a  judgment  for  the  difference,  the  sum  of 
seven  cents  per  bushel,  amounting  to  $112.  The  Coal  &  Coke  Co.  filed 
a  general  denial,  and  on  the  trial  <rf  the  cause  the  plaintiffs,  to  maintain 
issues  on  their  part,  introduced  in  evidence  the  following  written 
agreement: 

"Cincinnati,  August  2,  1880. 
**We  agree  to  furnish  Messrs.  Stephens  &  Brother,  the  manufacturers 
of  Camp  Washington,  Hamilton  Co.,  Ohio,  Cincinnati,  their  yearly  sup- 
ply of  coal,  not  to  exceed  (20,000)  twenty  thousand  bushels  of  second 
(2)  pool  Youghiogheny  lump  coal,  seventy-two  (72)  pounds  to  the  bushel, 
at  nine  (9)  cents  per  bushel,  or  whatever  portion  of  above  20,000  bushels 
they  may  wish  in  Youghiogheny  nut  coal  at  eight  (8)  cents  per  bushel 
(72  pounds  to  a  bushel).  To  be  delivered  at  our  elevator  at  the  foot  of 
Freeman  street,  Cincinnati,  O.  Terms,  cash  on  the  first  of  each  month 
for  what  coal  has  been  delivered  in  the  preceding  month.  Contract  to 
commence  from  this  date. 

••Cincinnati,  Coal  &  Coke  Co. 

••p.  G.  Hengehold,  Supt. 

••Stephens*  Bro.** 
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Further  testimony  was  introduced  to  show  that  a  few  days  prior 
to  the  date  of  the  expiration  of  the  year  named  in  the  contract,  Thomas 
J.  Stephens,  one  of  the  firm  of  Stephens  &  Bro.,  called  at  the  office  of 
the  Coal  tk  Coke  Co.  and  stated  there  were  some  three  or  four  thousand 
bushels  of  coal  coming  to  him  under  his  contract,  and  that  he  would 
agree  that  the  time  for  delivery  of  the  same  be  extended  until  the  first 
of  October  following. 

This  appeared  to  be  an  act  which  tended  to  accommodate  the  Coal 
&  Coke  Co.  and  they  accepted.  At  that  time  no  other  conversation 
was  had  or  arrangement  made  between  the  parties. 

During  the  month  of  August,  the  company  delivered  about  1,700 
bushels  of  coal  and  then  refused  to  deliver  any  more,  giving  as  a  reason 
that  they  had  discovered  that  the  written  contract  of  August  2,  1880, 
which  expired  on  the  2nd  day  of  August,  1881,  provided  for  the  deliv- 
ery of  the  annual  supply  of  coal  to  Stephens  &  Bro.  from  the  date  of  the 
contract,  not  to  exceed  20,000  bushels  and  not  for  the  delivery  of 
20,000  bushels  whether  needed  as  an  annual  supply  or  not.  and  that  the 
year  had  expired.  The  evidence  shows  that  the  contract  was  not  before 
the  parties  at  the  time  of  the  agreement  to  extend  the  time  for  the  deliv- 
ery of  the  coal,  nor  was  any  reference  as  to  its  construction  made  thereto 
by  either  party. 

The  court  in  substance  instructed  the  jury  that  if  the  parties  made  a 
mistake  as  to  the  construction  of  the  contract  and  not  as  to  the  material 
tact:  if  both  parties  agreed  to  the  construction  of  it,  for  example,  that 
there  were  3,000  bushels  due,  they  were  bound  to  carry  out  that  con- 
struction, although  one  of  the  parties  became  satisfied  and  was  in  fact 
right  in  being  of  opinion  that  they  were  not  bound  to  furnish  the  3,000 
bushels  under  the  contract.  To  the  charge  of  the  court  as  indicated, 
the  defendant  excepted,  and  the  jury  having  rendered  a  verdict  for  the 
full  amount  claimed,  the  defendant  filed  his  petition  in  error  in  this  court 
asking  a  reversal  of  the  judgment. 

The  court  construed  the  contract  to  be  a  contract  for  the  delivery  of 
a  year's  supply  not  to  exceed  20,000  bushels,  and  charged  the  jury  that 
if  the  party  made  a  verbal  agreement  shortly  before  the  expiration  of 
the  written  contract  to  extend  the  time  for  delivery  although  they  may 
have  been  mistaken  in  the  constniction  of  the  written  contract,  they  are 
bound  by  it. 

We  fail  to  discover  a  consideration  for  the  promise  or  obligation  upon 
\^  hich  suit  is  brought.  The  record  does  not  show  that  there  was  either 
an  abandonment,  dispute  or  compromise  as  to  the  terms  of  the  contract, 
or  that  the  new  agreement  was  based  upon  a  valuable  consideration. 
The  testimony  develops  the  fact  that  the  real  contract  between  the  parties 
is  the  contract  of  August  2,  1880,  and  that  no  other  contract  based  upon 
a  consideration  was  ever  entered  into  between  the  parties.  The  transac- 
tion set  out  by  the  plaintiffs  in  their  petition  is  a  matter  growing  out  of 
an  extension  of  time  under  the  written  contract.  If  at  the  time  of  mak- 
ing it  the  parties  had  the  written  agreement  before  them,  and  to  settle  a 
dispute  or  questionable  construction  of  its  terms  they  then  made  a 
verbal  contract,  plaintiffs  might  sustain  an  action.  The  defendants 
have  a  right  to  rely  upon  a  strict  construction  of  their  written  contract, 
unless  changed  or  modified  by  agreement. 

Judgment  reversed. 

Baker  &  Goodhue,  for  plaintiffs  in  error. 
O'Conner  &  Glidden,  for  defendants  in  errof* 
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LUNATIC— GUARDIAN.  321 

(Pickaway  District  Court,  May  Term,  1883.1 
Bingham,  Loudeu  aud  Evans,  JJ. 

William  Davison  v.  T.  C.  Tipton,  Guardian,  Etc. 

J.  Notice  to  a  lunatic  of  an  application  to  the  probate  court  to  appoint  a  ^ardian 
is  not  required. 

2.  The  court  may  try  an  application  to  declare  one  a  lunatic,  in  part  by  inspection, 
and  having  so  tried  the  case,  it  being  impossible  to  put  sucli  evidence  on 
the  bill  of  exceptions,  and  the  judge  below  having  certified  that  it  was  impos- 
sible to  report  the  lunatic's  answers  to  questions,  the  reviewing  court  will  not 
attempt  to  examine  the  weight  of  the  evidence,  for  it  is  evident  that  all  the 
evidence  is  not  in  the  bill. 

Dr-  T.  C.  Tipton  was  appointed  guardian  of  William  Davison,  a 
lunatic,  by  the  probate  court  of  Pickaway  county,  Ohio,  and  had  accepted 
said  appointment,  and  had  qualified  as  such  guardian. 

Thereupon  Davison  took  an  appeal  to  the  court  of  common  pleas, 
where  the  case  was  tried  before  Judge  Lincoln.  A  large  number  of  wit- 
nesses were  examined,  and  Davison  himself  was  called  before  the  court 
and  questions  were  put  to  him  by  the  judge  and  the  counsel  for  each 
side,  and  he  answered,  but  not  under  oath. 

After  considerable  deliberation  the  court  found  that  Davison  was  a 
lunatic,  and  required  the  appointment  of  a  guardian,  and  confirmed  the 
,   appointment  of  Dr.  Tipton. 

Thereupon  the  counsel  for  Davison  took  a  bill  of  exceptions,  setting 
out  all  the  testimony  and  reciting  the  fact  that  Davison  was  examined 
in  person  before  the  court,  and  further  reciting  that  he  made  answer  to 
the  various  questions  put  to  him,  but  it  was  impossible  to  reduce  the 
same  to  writing. 

It  should  also  be  stated  that  at  the  time  of  the  appointment  of  the 
guardian  in  the  probate  court,  no  notice  was  given  to  Davison. 

Smith  &  Morris,  for  Davison. 

Page,  Abernethy  &  Folsom,  for  Dr.  Tipton, 

By  the  Court: 

We  think  the  statutes  of  Ohio  do  not  require  notice  to  be  given  to 
the  lunatic  at  the  time  of  the  appointment  of  the  guardian.  This  point, 
we  think,  is  settled  by  the  case  of  King  v.  Bell,  36  O.  S.,  460,  and 
Shroyer  v.  Richmond,  16  O.  S.,  455. 

We  are  of  the  opinion  that  we  cannot  consider  the  bill  of  exceptions, 
because  it  is  apparent  from  the  statement  in  it  that  all  of  the  testimony 
which  was  before  the  court  of  common  pleas  is  not  before  this  court. 
It  appears  from  the  bill  that  the  court  of  common  pleas  proceeded  to 
try  this  case  in  part  by  inspection.  This  is  a  mode  of  trial  recognized 
at  common  law.    Section  6,  Dane's  Abridgement,  chapter  182,  article  5. 

At  common  law  in  cases  of  infancy,  lunacy,  and  certain  other  cases, 
the  court  might  proceed  to  try  the  case  by  inspection,  and  also  by  the 
testimony  of  'witnesses.  Trial  by  inspection  has  been  recognized  by 
the  Supreme  Court  of  this  state,  Gray  v.  State,  4  O.,  353,  where  a 
colored  man  was  inspected  by  the  court,  and  he  was  determined  to  be 
**of  a  shade  of  color  between  the  mulatto  and  white."     Now,  the  court 
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in  this  case  personally  examined  Davison,  and  heard  his  answers  to 
questions.  It  is  certified  by  the  judge  of  the  court  of  common  pleas, 
thai  it  was  impossible  to  report  his  answers,  as  we  suppose  from  their 
incoherence  or  absurdity.  Now,  the  appearance  of  Davisou,  his  con- 
duct in  presence  of  t^e  court,  and  his  answers,  were  strong  facts  and  may 
have  determined  the  decision  of  the  judge.  They  might  be  more  con- 
vincing than  the  testimony  of  a  large  number  of  illiterate  witnesses. 
Perhaps  the  court  decided  this  case  altogether  upon  the  appearance  and 
conduct  of  Davison  in  their  presence,  and  which  they  had  a  right  to  do. 

All  this  portion  of  the  case  is  not  in  the  bill  of  exceptions.  It  would 
be  doing  injustice  to  the  court  below  to  reverse  his  judgment  on  a  por- 
tion of  the  testimony  only. 

Judgment  of  common  pleas  affirmed. 


321  INDICTHENT--BURGLART. 

[Pickaway  Common  Pleas,  1883.] 

State  of  Ohio  v.  Wat  Wilmorb. 

1.  Under  an  indictment  for  breaking  into  a  warehouse  with  intent  to  steal,  proof 

that  defendant  entered  simply  to  destroy  a  kit  of  gambling  tools  in  revenge  for 
having  been  cheated  in  gambling,  does  not  sustain  the  indictment. 

2.  There  can  be  no  larceny  of  implements  made  and  kept  solely  for  gambling,  for 

there  is  no  property  in  them,  although  the  material  of  which  they  are  made 
might  have  a  value. 

The  defendant  was  indicted  in  the  court  of  common  pleas  of  said 
county  for  burglary,  several  years  ago,  and  as  a  somewhat  novel  ques- 
tion arose  on  the  trial  of  the  case,  it  is  perhaps  worth  reporting. 

The  indictment  charged  that  the  defendant  **in  the  night  season 
willfully,  maliciously,  forcibly  and  burglariously,  broke  and  entered 
into  a  certain  storehouse  of  one  Robert  Wright,  with  intent  feloniously 
and  burglariously  to  steal,  take  and  carry  away  the  goods  and  chattels 
of  said  Robert  Wright." 

The  testimony  showed  that  the  defendant  broke  and  entered  a  gam- 
bling house  for  the  purpose  of  breaking  up  and  destroying  a  valuable 
"kit  of  gambling  tools**  worth  about  $300,  and  that  the  purpose  in 
doing  this  was  revenge  for  having  been  cheated  in  gambling,  and  not  to 
steal. 

Henry  F.  Page,  counsel  for  the  defendant,  made  the  points: 

First.  That  if  the  defendant  entered  the  building  for  the  purpose 
of  destroying  property,  and  not  to  steal,  the  indictment  was  not  sus- 
tained. 

Second. — That  there  could  be  no  property  in  a  "kit  of  gambling 
tools'*  made  and  kept  exclusively  for  the  purpose  of  gambling.  That 
there  could  be  no  property  in  a  burglar's  tools.  That  no  action  could 
be  maintained  for  such  tools  or  implements.  That  the  law  did  not  rec- 
ognize property  in  such  things.  The  suggestion  that  the  materials  of 
which  such  tools  are  composed  were  valuable  was  not  entitled  to  weight, 
as  the  burglar  or  gambler  would  not  be  permitted  to  describe  the  tools 
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as  SO  much  wood,  iron,  steely  or  other  material,  and  leave  out  of  sight 
the  fact  in  regard  to  the  purpose  for  which  they  were  made  and  used. 
To  do  so  would  be  like  the  suggestion  of  Sergeant  Circuit,  when  he 
directed  his  clerk  to  file  a  bill  in  the  name  of  Kit  Crape  v.  Will  Vizard 
for  an  equal  partition  of  plunder  between  two  highwaymen.  Said  he: 
"The  charge  must  be  made  for  partnership  profit,  by  bargaining  lead 
and  gunpowder  against  rings,  watches,  jewels  and  money,  in  Epping 
Forest,  Hainslow  Heath,  and  other  parts  of  the  Kingdom."  See  Foote*s 
farce  of  the  **Lame  Lover." 

The  judge  ifharged  the  jury:  That  if  the  defendant  broke  and 
entered  the  said  storehouse  for  the  purpose  of  destroying  property  and 
not  to  steal  the  same  he  could  not  be  convicted  under  this  indictment, 
and,  further,  if  the  things  taken  or  destroyed  were  a  "kit  of  gambling 
tools, ' '  or  other  implements  made  and  kept  solely  for  the  purpose  of 
gambling,  there  could  be  no  larceny  of  such  things,  and  the  defendant 
must  be  acquitted. 

The  juiy  found  the  defendant  not  guilty. 


JOINDER  OF  CAUSES— RENT— ATTORNEY.  339 

[Hamilton  District  Court,  October  80,  1883.] 

JOSBPH  O.   COUNTBB  V.  JAXBS  S.  ARMSTRONG. 

1.  The  joinder  of  causes  of  action  for  rent  under  a  lease,  and  for  recovery  of  posses- 

sion as  upon  forfeiture  of  the  lease,  is  a  misjoinder. 

2.  The  condition  of  forfeiture  being,  that  if  any  installment  of  rent  remained  unpaid 

by  the  space  of  thirty  days  after  due  the  lease  should  be  void,  the  day  for  mak- 
ing the  demand  was  the  last  or  thirtieth  day;  if  that  fell  upon  Sunday,  the 
following  Monday  was  the  proper  day.  The  demand  being  oy  agent,  it  was 
not  essential  that  his  authority  should  have  been  in  writing. 

8.  The  authority  of  an  attorney-at-law,  in  the  conduct  of  a  suit,  does  not  extend  to 
remitting  a  part  of  the  claim. 

4.  Rents  collected  by  a  receiver  in  an  ejectment  suit  are  not,  as  such,  the  money  of 
the  plaintiff. 

Avery,  J. : 

The  proceedings  and  judgment,  and  the  quantity  of  exceptions 
taken  in  the  court  of  common  pleas,  are  somewhat  unusual. 

The  petition  was  for  the  recovery  of  real  estate  upon  the  forfeiture 
of  a  lease,  with  damages  and  mesne  profits;  for  recovery  of  rent  under 
the  lease;  for  an  injunction  against  waste,  and  for  a  receiver.  There 
was  a  demurrer  lor  misjoinder  of  causes  of  action;  but  two  days  before 
the  demurrer  was  passed  upon,  the  record  shows  the  answer  to  have 
been  filed.  The  court  then  overruled  the  demurrer,  allowing  ten  days 
to  answer;  but  without  other  answer  or  entry  in  relation  thereto  the 
defendant  went  to  trial  on  the  existing  answer. 

Among  the  causes  of  action  that  may  be  joined  under  the  code,  are 
claims  to  recover  real  property,  with  or  without  damages  for  the  deten- 
tion thereof,  and  the  rents  and  profits  of  the  same.  Section  5019,  Rev. 
Stat.     But  rents  and  profits  in  this  connection  are  held  to  refer  merely 
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to  the  time  possession  is  wrongfully  withheld;  the  action  being  the 
code  substitute  for  trespass  for  mesne  profits.  McKinney  v.  McKinney. 
8  O.  S.,  423,  429;  Livingston  v.  Tanner,  12  Barb.,  481,  486;  Larned 
V.  Hudson,  67  N.  Y.,  151,  153;  WoodhuU  v.  Rosenthal,  61  N.  Y.,  382, 
894;  Lord  v.  Bearing,  24  Minn.,  110,  113;  Dobbins  v.  Baker.  80  Ind., . 
52,  55;  Harrall  v.  Gray,  12  Neb.,  543,  644.  Causes  of  action  arising 
out  of  the  same  transaction,  or  transactions  connected  with  the  subject 
of  the  action,  may  also  be  joined;  but  for  rent  under  the  lease  the  cause 
of  action  was  upon  the  lease,  while  for  the  possession  it  was  upon  the 
forfeiture  of  the  lease.  The  effect  of  filing  the  answer,  however,  was  to 
withdraw  the  demurrer.  Whether  it  was  overruled  for  that  reason,  the 
reason  at  all  events  is  sufficient  of  record. 

The  lease  was  from  one  Lawrence  to  Clark,  of  a  lot  60  feet  in  front 
on  the  west  side  of  Sycamore  street,  in  Cincinnati,  btween  Third  and 
Fourth,  running  through  to  Hammond  street,  for  ninety-nine  years 
renewable  forever,  executed  in  1839;  the  fee  being  afterward  conveyed 
to  the  plaintiff,  and  the  leasehold  having  been  assigned  by  deed  to  one 
Brooks  in  1868,  and  by  Brooks  to  the  defendant  for  one  dollar  on  the 
20th  of  December,  1880.  It  was  admitted  that  he  had  been  in  possession 
ever  since  and  had  paid  no  rent. 

The  rent  reserved  was  in  semi-annual  installments  of  $375,  payable 
on  the  first  of  January  and  July,  with  a  condition  that  if  any  installment 
or  part  thereof  remained  unpaid  **by  the  space  of  30  days"  after  it  was 
due,  the  lease  should  be  void,  and  the  lessee  or  his  heirs  and  assigns 
might  re-enter. 

Exception  is  taken  that  this  was  a  condition  limited  to  non-payment 
of  rent  by  the  lessee,  and  that  it  only  entitled  the  lessor  to  re-enter  so 
long  as  the  possession  was  in  the  lessee — counsel  call  it  a  personal  con- 
dition. At  common  law  the  grantee  of  the  reversion  could  not  enter  for 
a  condition  broken,  since  to  prevent  maintenance  the  common  law  did 
not  allow  the  assignment  of  a  title  of  entry  or  re-entry.  Co.  Litt.  214^i. 
But  this  w^as  a  reason  founded  upon  a  state  of  society  which  does  not 
exist  in  this  country.  4  Kent.,  447;  and  see  Hall  v.  Ashby,  9  O.,  96; 
Borland  v.  Marshall,  2  0.  S.,  308,  314,  Thurman,  J.  And  it  was  never 
held  that  the  condition  was  extinguished  by  assignment  of  the  lease. 
Being  annexed  to  the  term  it  must  necessarily  attend  upon  the  term. 

The  non-payment  for  which  the  forfeiture  was  claimed  was  of  the 
rent  payable  July  1,  1881.  The  demand  made  was  by  authority  of  the 
brother  of  the  plaintiff,  who  held  a  power  of  attorney  from  him.  Excep- 
tion is  taken  that  it  did  not  confer  power  to  make  the  demand.  But  it 
was  "to  rent  any  and  all  real  estate  to  collect  the  rents  past  due  or  to 
become  due,  and  to  do  everything  necessary  for  the  proper  administra- 
tion of  said  property.**  It  would  be  unreasonable,  we  think,  to  construe 
this  as  not  including  power  to  demand  the  rent — the  condition  of  for- 
feiture was  a  means  of  securing  payment  Exception  again  is  taken  that 
the  demand  was  not  made  by  the  brother  of  the  plaintiff.  But  it  was 
under  authority  from  him.  Express  power  was  given  in  the  instrument 
itself  to  substitute  an  attorney  or  agent;  and  for  the  purpose  of  a 
demand,  the  tenant  not  requesting  production  of  the  authority,  we  see 
no  reason  why  a  writing  or  a  seal  should  have  been  required.  An  agent 
making  demand  is  not  bound  to  show  his  authority  unless  required  to 
do  so.  Roe  v.  Davis,  7  East,  868.  The  only  authority  needed  was  to 
receive  the  rent.  Actual  entry  into  the  land  was  not  necessary.  Sperry 
v.  Pond,  5  0.,888,  390;  Austin  v.  Cambridgeport,  21  Pick.,  216;   Co. 
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Litt.  202a,  Hasgrave's  note  (3).  There  is  a  further  exception  that  the 
power  of  attorney  to  the  brother  was  not  proved.  But  the  signature  of 
the  plaintiff  was  testified  to;  and  the  testimony  being  that  the  subscrib- 
ing witnesses  were  persons  in  Paris,  France,  proof  by  them  was  dispensed 
with.     1  Greenl.  Evidence,  section  572. 

Exception  is  taken  to  the  amount  of  the  demand.  It  was  for  $375, 
the  rent  to  July  1,  1881;  whereas,  two  days  prior  to  the  demand,  suit 
for  the  same  rent  had  been  begun  before  a  Justice  of  the  Peace,  and  was 
pending,  and  to  bring  it  within  the  jurisdiction,  $75  of  the  amount  had 
been  remitted:  There  is  no  question  of  the  rule  that  the  demand  under 
a  condition  of  forleiture  must  be  of  the  precise  rent  due;  and  that  a 
penny  more  or  less  will  be  ill.  But  the  suit  brought  before  the  Justice 
was  afterward  discontinued.  The  attorney-at-law  who  brought  it  had 
only  the  authority  of  his  general  employment.  This  was  insufficient, 
to  reduce  the  amount  due  by  remitting  part.  Card  v.  Walbridge,  18  O., 
411,  417;  Wilson  v.  Jennings,  3  O.  S.,  528,  539;  Shores  v.  Caswell,  13 
Met.,  413;  Kellogg  v.  Gilbert,  10  Johns.,  220;  Lambert  v.  Sandford, 
2  Blackf.,  137. 

Exception  is  taken  to  the  day  of  the  demand  that  it  was  Sunday. 
The  rule  being  that  the  demand  must  be  on  the  precise  day  when  the  rent 
is  due  and  payable  by  the  lease  to  save  the  forfeiture,  as  where,  under  a 
condition  that  **if  the  rent  be  unpaid  ^by  the  space  of  30  or  any  other 
number  of  days  after  the  days  of  payment  the  lessor  may  re-enter,'*  a 
demand  must  be  made  on  the  30th,  or  other  last  day  (Co.  Litt.  202a); 
the  exception  here  is  that  the  30th  day  was  not  the  81st  of  July,  which 
was  Sunday,  but  was  the  following  Mon'^ay.  We  think  that  as  the 
tenant  had  until  the  last  day,  the  demand  was  required  to  be  on  Monday. 
Barrett  v.  Allen,  10  O.,  426.  But,  the  agent  undertaking  to  make  the 
demand,  while  he  made  it  on  Sunday,  also  made  it  on  the  following 
Monday;  and  indeed,  too,  took  the  precaution  to  make  it,  each  time  with 
the  same  formality,  upon  the  preceding  Saturday.  The  exception  to 
the  charge  of  the  court  submittng  to  the  jury  whether  due  demand  was 
made  on  the  31st  of  July,  was  not  excepted  to  at  the  time — no  attention 
seems  to  have  been  paid  at  the  trial  to  the  point  now  insisted  on.  The 
answer  of  the  jury  to  the  interrogatory  propounded  whether  it  was  made 
on  the  31st  of  July,  was  not  a  finding  that  it  was  not  made  as  well  on 
the  other  days. 

Exception  is  taken  to  the  place  of  the  demand.  The  house,  upon 
the  premises,  fronting  on  Sycamore  street,  was  a  double  house  rented 
out  in  rooms  to  sub-tenants.  An  open  hallway,  with  a  staircase  closed 
in  by  a  door  to  the  upper  stories,  divided  it  in  the  middle,  on  each  side 
of  which  fronting  the  street  was  a  store.  Upon  Hammond  street,  in 
the  rear,  was  a  livery  stable.  The  agent  making  the  demand  entered 
the  hallway  from  Sycamore  street,  and  finding  no  one  there  to  make  a 
demand  of,  turned  to  the  right  and  made  it  of  the  tenants  of  the  ground- 
floor  on  the  north  side  of  the  hallway,  and  then  in  a  similar  maimer  made 
demand  of  the  tenants  of  the  ground  floor  on  the  south  side  of  the  hall- 
way; and  then,  perhaps,  with  a  view  to  cover  the  ground  entirely,  went 
around  the  block  to  the  stable  on  Hammond  street  and  made  demand 
there.  But  no  demand  was  made  at  the  door  that  closed  in  the  foot  o1 
the  staircase,  or  at  the  entrance  to  the  hallway;  and  in  making  the 
demand,  that  he  did,  of  the  ground  floor  tenants,  the  agent  went  inside 
their  doors.  This  constitutes  the  exception  taken.  The  rules  of  tho 
common  law  arR  ancient  and  curious  upon  the  subject  of  demand.     I* 
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must  ever  be  made  at  the  most  notorious  place  on  the  land.  **There- 
fore,  if  there  be  a  dwelling  house  upon  the  land,  the  demand  must  be  at 
the  front  or  fore  door,  though  it  is  not  necessary  to  enter  the  house, 
notwithstanding  the  door  be  open."  1  Williams'  Saunders,  Ed.  of 
1871,  p.  435.  But  the  door  of  a  dwelling  house  is  that  which  is  closed 
against  strangers;  and  neither  the  open  hallway  nor  the  door  that  was 
common  to  every  one  using  the  staircase  answered  this  description. 
At  the  same  time,  as  only  one  demand  was  required,  it  could  not  have 
been  necessaiy  to  make  it  at  the  room  doors  of  the  several  sub-tenants. 
As  made,  it  was  at  the  most  notorious  place  upon  the  premises,  being  at 
the  stores;  and  as  to  being  inside  the  door,  the  rule  that  it  is  '  'not  necessary 
to  enter  notwithstandmg  the  door  be  open,"  does  not  prohibit  entering. 

Exception  is  taken  to  the  moment  of  the  demand.  But  it  was  about 
fifteen  minutes  before  sunset,  and  after  making  it  the  agent  waited  at  the 
premises  in  readiness  to  receive  the  money  until  the  sun  had  set.  This 
was  a  compliance  with  the  exigence  of  the  rule  that  the  tenant  has  until 
the  last  moment  to  pay,  and  that  the  demand  must  be  deferred  until  only 
time  enough  is  left  before  sunset  for  conveniently  counting,  paying  and 
receiving  the  money.  Smith  v.  Whitbeck,  13  O.  S.,  471,  482;  Startup 
9    VicDonald,  6  M.  &  Gr.,  624;  626,  Parke  B. 

There  were  a  number  of  exceptions  to  the  charge,  involving  the  same 
poio^s  that  are  made  upon  the  evidence;  and  exception  was  taken  to 
refusj'ng  to  adopt  the  language  of  special  charges  a^iked  by  counsel. 
Bond  V.  State,  23  O.  S.,  849,  356.  There  wa»  a  refusal  to  charge  that 
the  demand  must  have  been  with  the  intent  and  for  the  purpo^^e  of  tak- 
ing possession.  Such  intent  and  purpose  could  have  been  necessary  only 
upon  actual  entry.  Doe  v.  WilliamA,  6  B.  &  Ad.,  788;  Doe  v.  Wood 
rotle,  10  M.  &  W.,  608. 

The  verdict  wa«?  for  the  iu'^tallment  of  rent  demanded  with  intere<*t, 
and  for  81,000  mesne  profits;  the  jury  at  the  same  time  finding  the  facts 
specially  upon  the  question  of  the  forfeiture.  Judgment  was  entered  for 
the  rent,  and  in  default  of  payment,  for  the  pos^^ession;  but  the  receiver 
who  had  been  put  in  possession,  against  the  defendant***  objection  at  the 
beginning  of  the  suit,  having  in  his  hands,  of  collections  from  the  sub-ten- 
ants, $392  after  expenditures  for  taxes,  repairs,  etc.,  the  court  entered 
a  remittitur  of  the  $1,000  mesne  profits,  and  ordered  the  amount,  in  the 
hands  of  the  receiver,  paid  to  the  plaintiff,  overruling  the  claim  of  the 
defendant  to  select  it  as  exempt  under  the  homestead  laws.  Rev.  Stat., 
5441.  The  correctness  of  this  ruling  depends  upon  the  question  for 
whom  the  receiver  held  the  money.  If  for  the  defendant,  although  in 
the  hands  of  an  officer  of  the  court,  the  right  of  exemption  extended  to 
it.     McConville  v.  Lee,  81  O.  S.,  447. 

The  contention  for  the  plaintiff  is,  that  the  judgment  for  possession 
was  conclusive  of  the  right  of  possession  from  the  time  of  forfeiture; 
and  that  the  right  to  the  rents  followed  the  right  of  possession.  But  it 
was  not  in  the  nature  of  a  lien  upon  the  rents.  Before  judgment,  the 
plaintiff  was  not  entitled  to  possession  in  fact;  and  although  a  receiver 
had  been  appointed,  meanwhile,  it  could  not  have  been  for  transferring 
the  possession  by  anticipation.  The  defendant  had  the  right  to  the 
verdict  of  a  jury  upon  that  question.  Bmerson's  Appeal,  95  Penn.  St., 
258,  262;  and  see  Thompson  v.  Sherrard,  35  Barb.,  591,  595;  Guernsey 
V.  Powers,  9  Hun.,  78;  Burdell  v.  Burdell,  54  How.,  91.  Possession 
in  fact,  as  against  the  plaintiff,  left  the  defendant  sttll  liable,  but  not 
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or  the  specific  rents.  The  liability  was  as  in  trespass  for  damages,  or 
as  for  use  and  occupation  waiving  the  trespass.  The  ground  of  liability 
was  inconsistent  except  with  leaving  the  defendant  in  possession.  This 
was  illustrated  by  the  verdict  for  $1,000  as  mesne  profits.  The  defend- 
ant was  freed  from  this  liability  by  the  remittitur;  but  the  cause  of  action 
was  not  changed.  The  plaintiff  did  not  thereupon  become  entitled  to 
the  money  held  by  the  receiver.  The  only  claim  he  could  have  upon 
the  rents  received  was  in  the  nature  of  damages;  and  remitting  the 
verdict  relinquished  even  that.  In  any  point  of  view  the  rents,  us  such, 
were  not  money  of  the  plaintiff. 

Order  for  payment  of  the  money  in  the  hands  of  receiver  to  plaintiff 
reversed  and  payment  to  the  defendant  ordered. 

Judgment  otherwise  affirmed. 

S.  M.  Johnson  and  Wm.  Disney,  for  plaintiff  in  error. 

Hoadly,  Johnson  &  Colston,  for  defendant  in  errckr. 


HUISANCE— INJUNCTION.  842 

[Hamilton  Common  PleasJ 

Gborgb  Barkau  V.  Jacob  Knkcht  m  At. 

1.  A  trade  or  business  though  in  itself  lawful,  may  be  enjoined  if  in  conducting?  it,  a 

nuisance  is  created  thereby,  injurious  to  the  health  and  comfort  of  an  adjoin- 
ing owner, 

2.  An  action  at  law  for  damages  not  a  prerequisite. 

3.  An  adjoining  proprietor  residing  upon  his  property  with  his  family  thus  injured 

sustains  a  damage  different  in  kind  from  the  public  at  large,  and  may  maintain 
an  action  to  enjoin  in  his  individual  right 

Johnston,  J, 

The  case  of  George  Barkau  against  Jacob  Knecht  and  others  was 
submitted  to  the  court  on  a  motion  to  dissolve  a  temporary  restraining 
order.  The  plaintiff  alleges  in  his  petition  that  he  is  the  owner  of  three 
acres  of  land  out  on  West  Fork,  near  Cumminsviile,  and  resides  upon  it 
s^dth  his  family,  and  has  lived  there  for  several  years;  that  in  August 
last,  defendants  erected  upon  a  lot  of  ground  adjoining  plaintiff  *s,  a  build- 
ing in  which  since  the  first  of  August  they  have  been  conducting  the 
trade  or  business  of  rendering  the  bodies  of  dead  animals,  tripe  and  offa) 
and  other  matter  for  the  purpose  of  manulacturing  an  article  known  as 
fertilizer.  He  alleges  that  in- carrying  on  this  business  noisome  odors 
and  stenches  arise  from  this  establishment  so  offensive  in  character  as  to 
render  the  occupancy  of  his  property  by  himself  and  family  inconvenient, 
annoying  and  unhealthy,  and  greatly  to  the  injury  of  his  property.  He 
prayed  for  a  restraining  order,  and  that  upon  the  final  trial  a  perpetual 
injunction  might  be  entered.  This  is  not  a  disposition  of  the  case  upon 
its  merits,  but  simply  as  to  whether  or  not  the  temporary  restraining 
order  should  be  dissolved.  An  answer  in  the  case  has  not  as  yet  been 
filed. 

There  was  much  oral  evidence  introduced.  Perhaps  fifty  witnesses 
in  all  testified  upon  the  question  whether  or  not  the  business  as  con- 
ducted  by  these  defendants  alongside  the  property  of  the  plaintiff  ^aa 
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offensive  and  unwholesome.  I  think  the  clear  weight  of  the  evidence 
is  that  the  business  that  has  been  conducted  up  to  the  time  of  the  granting 
of  this  temporary  restraining  order,  has  been  of  a  character  to  constitute, 
in  law,  a  nuisance  to  the  plaintiff  and  his  family  and  an  injury  to  his 
property. 

But  othet  questions  are  to  be  considered  before  passing  finally  upon 
this  motion.  It  is  claimed  on  the  part  of  the  defendants  that  there  has 
been  acquiescence  on  the  part  of  the  plaintiff  to  such  an  extent  that  he 
is  estopped  or  has  no  right  to  complain.  It  is  further  claimed  that  while 
it  may  be  true  that  these  odors  are  annoying  to  the  neighborhood,  that  he 
cannot  maintain  this  action  for  the  reason  that  he  is  but  one  of  the  public, 
that  he  has  shown  no  special  injury  to  himself,  and  therefore  cannot 
maintain  an  action  in  his  individual  interest.  It  is  further  claimed  also 
that  he  is  not  entitled  to  the  extraordinary  remedy  of  injunction  for  the 
reason  that  there  is  an  adequate  remedy  in  the  due  course  of  the  laiv, 
and  further  that  a  court  of  equity  will  not  listen  to  his  complaint  until 
he  has  establisUed  his  legal  rights  in  an  action  at  law  for  damages. 

Commencingwith  the  last  proposition  first — that  a  party  cannot  main- 
tain an  action  of  injunction  until  he  has  established  his  legal  right  in  an 
action  at  law.  I  think  it  well  settled  in  the  case  of  Goodall  v.  Crofton, 
-33  O.  Sm  271,  that  where  the  nature  of  the  injury  to  property  is  of  such 
a  character  that  it  may  be  fairly  estimated  in  money  an  injunction  will 
not  be  granted.  The  injury  in  that  case  was  a  diminution  in  the  rental 
value  of  the  property.  Where  health  is  aflfected  the  law  is  different,  for 
on  page  275,  the  court  say:  **We  think  the  plaintiff  below  upon  the 
showing  made  in  his  petition  and  by  his  proofs,  has  an  adequate  remedy 
at  law.  There  is  no  complaint  that  the  alleged  nuisance  in  any  degree 
interferes  with  his  health  or  that  of  his  family,  that  it  works  a  personal 
inconvenience  or  discomfort." 

Now  in  this  case  the  evidence  shows  that  the  injury  complained  of 
is  one  that  affects  the  occupancy  of  the  property  b}'  the  plaintiff  and  his 
family,  that  the  stenches  arising  at  times  are  of  so  offensive  a  character 
that  he  is  compelled  to  close  the  windows  and  doors  in  warm  weather; 
that  it  at  times  sickens  the  stomach;  that  it  is  at  times  impossible  for 
them  to  eat  their  meals  with  any  degree  of  comfort. 

The  evidence  clearly  shows  that  the  injury  goes  farther  than  the 
question  of  property,  that  it  affects  the  comfort  and  the  health  and  the 
convenience  of  the  plaintiff  and  his  family  in  the  occupancy  of  his  prop- 
erty; and  wherever  these  facts  appear,  courts  of  equity  have  universally 
held  that  the  party  is  not  obliged  first  to  bring  his  action  at  law  for  the 
purpose  of  establishing  his  legal  rights,  but  may  proceed  at  once  in  a 
court  of  equity.  It  is  hard  to  tell,  it  is  impossible  to  measure  or  esti- 
mate what  the  damages  are  that  a  husband,  a  wife  or  a  child  may  sulTer 
from  being  subjected  to  a  blighting  nuisance  of  this  kind;  it  is  impossi- 
ble to  tell  whether  it  will  shorten  their  lives  one  day  or  one  year,  and  for 
that  reason  a  court  of  equity  will  in  the  first  instance  grant  relief. 

Now  it  is  claimed  if  the  odor  arising  from  this  establishment  be  a 
nuisance,  that  he  does  not  suffer  anything  more  than  his  neighbors  or 
other  persons  squares  away;  that  even  if  odors  do  arise  from  the  conduct- 
ing of  this  business,  that  the  plaintiff  only  endures  the  same  kind  of  a 
disagreeable  smell  that  his  neighbors  and  the  public  generally  are  called 
upon  to  endure,  that  perhaps  he  may  have  to  endure  more  of  it  than 
persons  who  are  farther  away,  but  the  difference  is  only  in  degree  and 
that  there  is  no  difference  in  kind.      It  is  the  law  that  where  a  nuisance 
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exists  from  any  cause  if  an  individual  undertakes  to  abate  it  by  a  suit 
in  equity,  he  must  show  that  he  sustains  some  injury  from  its  effects, 
not  common  to  the  public  at  large,  for  otherwise  it  becomes  the  duty  ol 
the  public  prosecutor  to  take  charge  of  the  case  and  abate  it  as  a  public 
nuisance;  where  a  property  holder  or  a  taxpayer  or  citizen  simply  is 
put  to  the  same  inconvenince  and  annoyance  that  the  public  generally 
is,  he  cannot  maintain  an  action  in  his  own  interest  to  abate  or  enjoin  the 
nuisance. 

Now  the  question  arises  in  this  case  upon  the  evidence  whether  or 
not  this  plaintiff  does  sustain  an  injury  that  is  not  shared  in  by  the  pub- 
lic, whether  this  nuisance,  these  offensive  smells,  are  simply  greater  in 
degree  and  produce  injuries  only  of  the  same  kind  as  that  endured  by 
the  public  generally.  I  apprehend  that  the  community  simply  that  live 
about  this  establishment  do  not,  in  contemplation  of  law,  constitute  the 
public  at  large.  I  can  very  well  see  why  if  there  be  a  public  street  along 
in  front  of  this  establishment,  and  perhaps  there  is,  that  a  person  travel- 
ing from  College  Hill  by  there  every  day  to  and  from  his  business,  when 
he  gets  opposite  the  establishment,  or  within  the  radius  of  the  odors 
that  go  out  from  it,  that  he  may  suffer  inconvenience;  it  may  be  unpleas- 
ant for  him  to  pass  by  it,  it  may  sicken  him,  yet  living  at  College  Hill 
he  sustains  no  injury  in  his  property,  his  property  rights  have  not  been 
invaded  in  the  least;  his  health  while  residing  upon  his  property  and  using 
it  in  an  ordinary  way  is  in  no  wise  affected  by  those  odors.  That  person 
might  well  be  said  to  be  a  member  of  the  public  at  large  and  when  he 
comes  within  a  sufficient  distance  of  this  establishment  to  detect  these 
unwholesome  smells,  he  is  simply  enduring  the  same  inconvenience 
that  all  the  other  members  of  the  public  at  large  in  passing  by  in  that 
neighborhood  endure,  and  would  not  be  heard  in  a  court  of  equity. 

This,  however,  is  the  case  of  an  individual  who  bought  property 
and  improved  it  years  before  the  establishment  of  the  defendants  was 
constructed.  He  is  not  simply  affected  by  these  offensive  odors  as  he 
passes  from  the  city  of  Cincinnati  out  to  some  point  beyond,  but  he  is 
subjected  to  the  inconvenience  arising  from  these  odors,  day  after  day; 
he  is  obliged  to  endure  these  odors  while  he  is  seeking  the  ordinary 
enjoymeut  of  his  property,  and  that  is  an  inconvenience  that  is  an  annoy- 
ance to  him  and  his  family  that  does  not  attach  to  a  member  of  the 
general  public  at  all.  I  think  this  principle  was  recognized  in  our 
Supreme  Court  in  the  case  of  Hatch  v.  Indiana  Ry.,  18  O.  S.,  92,  123. 
In  that  case  Hatch  claimed  that  by  the  abandonment  of  the  Whitewater 
Canal  and  the  construction  in  lieu  thereof  of  The  Cincinnati  and  Ind.  Ry., 
that  access  to  his  farm  which  la}'  upon  both  sides  of  the  canal  and  after- 
wards upon  both  sides  of  the  railway  was  injured  thereby.  It  was  sought 
to  be  claimed  as  against  Hatch  that  the  inconvenience  he  was  put  to  in 
crossing  over  a  bridge  that  had  theretofore  spanned  the  canal  and  after- 
wards spanned  the  railway,  that  in  going  from  one  part  of  his  farm  upon 
one  side  of  the  railway  to  his  farm  or  property  on  the  other  side,  and 
then  being  obliged  to  cross  over  this  bridge,  that  he  suffered  thereby  and 
was  put  to  no  inconvenience  different  from  that  sustained  by  the  public 
at  large,  and  therefore  he  ought  not  to  be  heard.  The  court  below  so 
found,  and  the  Supreme  Court  say  this:  *'In  this  holding  we  cannot 
but  think  that  it  erred.  As  a  matter  of  fact  is  the  convenience  one  which 
the  plaintiff  suffered  in  common  with  the  public  at  large?  Let  it  be 
remembered  that  the  plaintiff  was  at  first  the  owner  of  an  entire  tract  of 
land  and  that  it  was,  first  by  the  canal,  and  then  by  the  railroad,  cut 
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asunder.  His  tract  being  thus  cut  into  two  parts,  his  means  of  access 
from  one  to  the  other  were  by  a  turnpike  and  county  road,  the  former 
running  through  and  the  latter  alongside  of  his  original  tract,  and  the 
fact  assumed  is,  that  these  means  of  access  from  the  one  part  of  the 
tract  to  the  other  were  made  inconvenient  and  dangerous  by  reason  of 
the  cuts  and  embankments,  one  or  both,  made  by  the  railroad.  It  seems 
to  us  this  case  diflfers  from  that  of  a  member  of  the  public  at  large  in  this, 
that  the  latter  is  only  inconvenienced  in  a  matter  of  ordinary  travel,  as 
in  the  case  of  Jackson  v.  Jackson,  16  O.  8.,  163,  while  the  plaintiff  in 
addition  to  this  is  subjected  to  inconvenience  and  danger  in  the  ordinary 
use  of  his  property,  which  involves  the  necessity  of  constant  and  neces- 
sary passage  by  him  from  one  part  of  it  to  the  other.  * ' 

Now  I  can  well  see  how  that  applies  to  this  case.  He  is  not  a  mem- 
ber simply  of  the  public  at  large  who  is  obliged  to  pass  by  this  place 
perhaps  twice  or  three  times  a  day  to  points  beyond  where  these  smells 
may  not  be  detected,  but  he  is  situated,  this  establishment  is  located  so 
near  his  property,  that  in  its  ordinary  use  as  a  dwelling  he  is  obliged  to 
endure  these  odors  and  these  annoying  smells  continually,  and  thus  the 
inconvenience  suffered  by  him  is  diff"erent  in  kind  from  the  inconven- 
ience sustained  by  the  public  at  large.  It  invades  his  property  rights. 
Now  although  this  might  amount  to  a  public  nuisance,  yet  there  is  very 
high  authority  for  holding  that  an  individual  who  sustains  an  injury  like 
this  may  maintain  an  action  against  its  continuance  upon  the  ground 
that  it  is  a  private  nuisance  as  to  him.  That  principle  was  laid  down 
in  the  case  of  the  State  of  Pennsylvania  v.  Wheeling  and  Belmont 
Bridge  Co.  et  aL,  13  Howard.  The  state  of  Pennsylvania  in  that  case 
did  not  commence  the  action  for  the  purpose  of  protecting  any  of  her 
sovereign  rights  as  a  state  in  the  Union  or  for  the  purpose  of  indicating 
the  rights  of  her  citizens  on  account  of  any  sovereign  rights  that  belonged 
to  them  as  citizens  of  that  commonwealth,  but  the  action  proceeded 
purely  upon  a  question  of  private  interest  as  a  state,  in  this,  that  large 
improvements  had  been  made  by  the  state  by  the  way  of  roads,  canals 
and  railways  which  terminated  upon  the  Ohio  river  and  its  tributaries, 
and  that  in  the  construction  of  this  bridge  across  the  Ohio  at  Wheeling 
she  sustained  pecuniary  injury,  and  it  was  to  abate  this  nuisance  and 
prevent  the  construction  of  the  bridge  that  the  action  was  instituted. 
The  defense  there  among  others  was  that  the  injury  that  the  state  sus- 
tained, was  simply  an  injury  in  common  with  the  people  who  navigated 
the  waters  of  the  Ohio  river  from  its  source  to  its  mouth,  and  therefore 
the  state  of  Pennsylvania  no  more  than  an  individual  could  maintain 
the  action.  1  read  a  few  paragraphs  of  the  syllabus:  "An  indictment 
against  a  bridge  as  a  nuisance  by  the  United  States  could  not  be  sus- 
tained, but  a  proceeding  against  it  on  the  ground  of  a  private  and  irrep- 
arable injury  may  be  sustained  at  the  instance  of  an  individual  or  a 
corporation,  either  in  the  federal  or  the  state  courts.'* 

**In  case  of  nuisance,  if  the  obstruction  be  unlawful  and  the  injury 
irreparable,  by  a  suit  at  common  law,  the  injured  party  may  claim  the 
extraordinary  protection  of  a  court  of  chancery." 

Again,  "where  there  is  a  private  injury  from  a  public  nuisance  a 
court  of  equity  will  interfere  by  injunction." 

Turning  to  the  text  on  page  566.  Justice  McLain,  in  announcing 
the  opinion,  says:  "But  a  public  nuisance  is  also  a  private  nuisance 
where  a  special  and  an  irremediate  mischief  is  done  to  an  individual. 
In  the  case  of  the  City  of  Georgetown  v.  Alexandria,  12^Peters,  98,  the  court 
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say:  **The  court  of  equity  also  pursuing  the  analogy  of  the  law,  that  a 
party  may  maintain  a  private  action  for  special  damages  even  in  case  of 
a  public  nuisance,  will  now  take  jurisdiction  in  case  of  a  public  nuisance 
at  the  instance  of  a  private  person  where  he  is  in  imminent  danger  of 
suffering  a  special  injury  for  which,  under  the  circumstances  of  the  case 
the  law  would  not  afford  an  adequate  remedy.  Where  no  special  damage 
is  alleged  an  individual  could  not  prosecute  in  his  own  name  for  a  public 
nuisance,'*  This  doctrine  was  laid  down  in  Cunning  v.  Lowerre,  6 
Johns.  Ch.,  439.  In  that  case  an  injunction  was  granted  and  the  chan- 
cellor said  "that  here  was  a  special  grievance  to  the  plaintiffs,  affecting 
the  enjoyment  of  their  property  and  the  value  of  it.  The  obstruction 
was  not  only  a  common  or  public  nuisance  but  worked  a  special  injury  to 
the  plaintiffs.'*  In  Sampson  v.  Smith,  8  Simmons,  272,  it  was  held 
"that  injury  to  the  plaintiff's  trade  was  sufficient  to  give  jurisdiction 
against  a  public  nuisance,  and  that  it  was  not  necessary  to  use  in  such 
a  prosecution  the  name  of  the  attorney-general,  and  this  was  on  a  bill 
for  the  discontinuance  of  works  already  erected.  Indictment  is  not  the 
remedy  at  law  that  the  property  owner  must  invoke.  He  cannot  com- 
mence or  control  that  action.  That  is  the  remedy  of  the  public — the 
people,  not  of  the  individual.  In  Tiffin  v.  McCormack,  34  O.  S.,  638, 
the  principle  is  recognized  that  where  in  the  conducting  of  a  business  a 
nuisance  is  created  that  affects  the  property  of  an  adjoining  proprietor, 
that  it  would  be  no  defense  to  show  that  the  business  is  conducted  with 
ordinary  care,  the  adjoining  proprietor  will  still  be  entitled  to  protection 
even  to  the  extent  of  compelling  the  party  who  thus  causes  the  injury 
to  abandon  his  trade  altogether,  at  least  abandon  the  conducting  of  it  in 
that  manner  which  is  offensive  to  the  adjoining  proprietors,  which  perhaps 
in  a  business  like  this  might  amount  to  the  abandonment  of  the  trade 
altogether.  Neither  will  the  fact  that  it  is  a  lawful  business  protect  a  party. 
The  only  other  question  remaining  is,  whether  or  not  the  plaintiff  has  lost 
his  right  to  maintain  this  action  by  acquiescence,  that  in  a  measure  is  a 
question  of  fact,  a  mixed  question  perhaps  of  fact  and  of  law.  The  clear 
weight  of  the  evidence  is,  that  this  business  has  not  long  been  continued; 
that  it  was  commenced  about  August  1,  1883.  There  was  some  evi- 
dence tending  to  show  that  plaintiff  being  hard  by  the  property  com- 
plained of,  at  different  times  conversed  with  some  of  the  defendants. 
There  is  some  evidence  tending  to  show  that  at  different  times  he  said 
that  he  did  not  think  the  business  would  be  objectionable  to  him  or  to 
the  neighborhood,  but  there  was  evidence  of  a  very  decisive  character  that 
neither  in  those  conversations  at  least  or  at  other  conversations  had 
between  them,  where  the  question  seems  to  have  been  mooted  as  to 
whether  or  not  it  would  be  a  nuisance  in  the  neighborhood,  the  evidence 
is  quite  clear  that  he  was  told  that  it  would  not  be  conducted  in  a  man- 
ner to  be  objectionable.  Now  there  is  no  evidence  here  to  satisfy  the 
court  that  the  course  of  conduct  of  these  defendants  in  putting  up  this 
establishment  was  influenced  in  any  way  by  anything  that  plaintiff  may 
have  said.  He  at  times  perhaps  told  them  to  what  extent  they  would 
have  to  dig  the  strikewater,  or  loaned  them  a  wheelbarrow,  or  perhaps 
have  taken  with  them  a  glass  of  beer,  or  something  of  that  kind,  but  there 
is  no  pretence  that  anything  Barkau  may  have  said  to  any  of  these 
defendants  or  their  agents  influenced  their  conduct  in  the  least  in  the 
putting  up  of  this  establishment  or  in  conducting  it. 

To  constitute  acquiescence,  in  the  law,  a  party  must  in  the  first  place 
have  been  fully  aware  of  all  the  facts  and  the  circumstances;  he  must 
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have  had  an  opportunity  after  being  fully  possessed  of  all  the  facts  and 
circumstances,  to  exercise  his  judgment  and  to  assent,  and  must  have 
intended  to  do  so.  Now,  as  already  intimated,  there  certainly  has  not 
been  long  delay  nor  has  he  permitted  this  work  to  go  on  for  a  long  time 
without  any  objection.  The  building  was  commenced  in  the  spring, 
the  rendering  commenced  about  the  first  of  August,  and  this  suit  was 
commenced  some  two  or  three  weeks  ago;  the  complaints  commenced 
sometime  before  the  suit.  There  is  no  evidence  here  to  satisfy  the  court 
that  Barkau,  after  understanding  all  the  facts  and  after  having  endured 
these  obnoxious  odors  indicated  to  these  defendants  that  they  could  con- 
tinue their  business  there,  that  it  did  not  injure  his  property,  or  that  he 
at  any  time  said  anything,  while  they  were  constructing  the  building 
and  before  commencing  the  business  of  rendering,  there  is  no  evidence 
to  satisfy  the  court  that  they  were  induced  to  go  forward  and  expend 
their  money  upon  the  faith  that  Mr.  Barkau  would  never  object.  Such 
being  the  findings  of  the  court  upon  the  evidence  in  this  case,  it  is  the 
duty  of  the  court  at  least  to  overrule  the  motion  to  discharge  the  temporary 
restraining  order  and  leave  the  case  to  be  disposed  of  further  upon  its 
merits. 

M.  F.  Wilson  and  John  W.  Herron,  for  plaintiff. 

Joseph  Cox  and  L.  S.  Cotton,  for  defendants. 


345  STREET  RAILWAY. 

[Cuyahoga  Common  Pleas.] 

Tom  L.  Johnson  v.  West  Sidb  St.  R.  R.  Co. 

Where,  under  proper  requirements  by  city  council,  the  city  clerk  had  adTertlsed 
for  bids  for  laying  down  a  street  railroad  track,  and  plaintiff  was  the  lowest 
bidder,  and  defendant  was  also  a  bidder,  and  the  council  rejected  both  bids 
and  authorized  the  defendant  to  lay  the  track  as  an  extension  of  its  existing 
road,  plaintiff  is  not  entitled  to  an  injunction  against  the  construction  by  the 
defendant  and  plaintiff  not  suing  as  a  property  holder  cannot  be  heard  to 
question  the  legality  of  the  extension  or  to  claim  that  its  construction  is  a 
nuisance. 

Ingersoll,  J. 

This  is  an  application  for  an  injunction.  Plaintiff  bases  himself  on 
the  ground  that,  having  at  a  former  time — some  time,  perhaps  in  1879 
— been  led  by  an  advertisement  that  was  put  forth  by  the  clerk  of  the 
city  council,  to  make  a  bid  for  laying  down  a  railroad  track  on  a  route 
in  certain  streets  of  the  west  side,  beginning  at  the  junction  of  Pearl 
street  and  Franklin  avenue,  passing  along  Franklin,  around  the  Circle, 
through  Fulton  street  to  Lorain  street,  and  embracing  a  certain  portion 
of  Lorain  street.  Having  made  a  bid,  as  he  claims,  in  accordance  with 
that  advertisement,  and  being  really  the  lowest  bidder,  and  having  taken, 
as  he  claims,  other  necessary  steps  to  entitle  him  to  the  bid,  if  it  was 
to  be  given  to  any  one,  the  city  cotmcil  saw  fit  to  declare  both  the  bids 
off,  the  other  bidder  having  been  the  West  Side  St.  R.R.  Co.,  the  defend- 
ant in  this  action.  Although  they  had  previously  decided  that  it  was 
important  for  the  good  of  the  public  to  have  such  a  road  made,  and,  as 
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I  said,  had  directed  the  clerk  to  advertise  for  proposals  to  do  the  work, 
yet  he  says,  they  declared  them  both  off,  and  after  they  had  so  declared 
them  off  they  proceeded  to  pass  an  ordinance  to  give  authority  to  the 
West  Side  St.  R.  R.  Co.  to  extend  its  track  over  the  route  in  question, 
under  an  authority  that  is  given  to  them  to  extend  street  railroads. 

The  defendants  come,  and  challenge  entirely  the  right  of  the  plain- 
tiff to  any  standing  in  court. 

Plaintiff  does  not  plant  himself  in  this  proceeding  upon  the  ground 
that  he  is  an  owner  of  land  along  the  line  of  that  road,  and  that  this 
defendant.  The  West  Side  St.  R.  R.  Co.,  has  proceeded  to  put  down  a 
railroad  track  there  which  becomes  an  encroachment  or  a  nuisance  upon 
his  premises,  or  upon  his  occupancy  thereof,  and  ask  for  relief  on  any 
such  ground  as  that,  at  all.  He  plants  himself,  so  far  as  I  understand 
the  petition  and  the  argument  that  is  made  here,  upon  this  simple  ground; 
that  his  rights  have  been  violated  in  this;  that  there  was  an  inchoate 
right  upon  his  part  to  put  a  railroad  track  down  there  on  this  route  in 
question,  gained  by  virtue  of  his  being  the  lowest  bidder  when  the  city 
put  forth  its  proposals  for  bids  and  that  if  the  city  was  going  to  let  any 
one  in  there  to  put  down  the  railrofid  track,  it  should  not  have  let  in  the 
West  Side  St.  R.  R.  Co.,  which  was  his  competitor. 

The  plaintiff  does  not  say  that  the  city  had  not  a  right  to  reject 
both  those  bids.  On  the  other  hand,  he  admits  that  the  city  had  the 
right  to  reject  both  the  bids;  and,  even  if  it  did  it,  not  in  good  faith 
toward  him,  as  he,  perhaps,  more  than  intimates  in  this  petition,  yet 
he  cannot  attack  it  here  in  this  proceeding.  He  does  not  claim  any 
right  to  do  that  here  in  this  proceeding.  He  does  not  say,  "Because  of 
their  bad  faith,  that  has  given  me  aright,  or  has  perfected  a  right  which 
would  have  accrued  to  me  if  they  had  gone  on  and  decided  that  I  was 
the  lowest  bidder.  So  that  I  now  stand,  because  of  their  fraud  which 
they  have  done,  in  the  position  that  I  wotild  have  been  in  if  no  fraud 
had  been  committed,  and  therefore  I  have  a  completed  right.**  I  do  not 
understand  that  he  puts  himself  on  that  ground  at  all.  He  admits  openly 
in  argument,  and,  I  may  say,  probably,  by  the  case  that  he  has  made — 
that  is,  he  does  not  say  the  contrary  in  the  case  that  he  has  made — that 
his  right  never  was  perfected  to  go  and  put  down  a  railroad  there  him- 
self. 

Now,  in  that  view  of  the  matter,  can  he  ask  the  court  to  interefere. 
and  by  an  injunction  prevent  this  railroad  company  from  exercising  its 
franchises  over  that  road? 

A  very  interesting  question  is  raised  here  by  these  pleadings  as  to 
what  is  meant  by  an  extension  of  a  railroad,  what  is  meant  really  by  the 
building  of  a  new  route — a  matter  that,  if  I  were  going  to  decide,  I 
should  want  to  give  more  time  to  than  I  have  had  it  in  my  power  to  give 
since  this  case  was  argued,  for,  in  my  view,  it  is  a  far-reaching  question, 
that  concerns  the  interests  of  this  city  as  it  is  applied  here,  and  of  other 
cities  as  it  is  made  the  general  law  elsewhere  whether  a  party  can, under  a 
pretense  of  extending  his  road,  start  off  and  branch  out  on  any  street  it  sees 
fit  to — run  its  road  at  right  angles  as  far  as  it  has  a  mind  to,  and  call 
that  an  extension  of  the  road.  In  the  view  that  I  have  taken,  it  is  not 
necessary  to  decide  that  question. 

I  cannot  see  that  this  plaintiff  has  any  right  to  stand  here  in  court, 
because  he  is  not  complaining  that  any  actual  right  of  his  has  been 
infringed.  It  is  not  enough  for  a  party  to  claim  that  he  has  not  been 
dealt  with  fairly  under  the  moral  law  for  a  man  to  come  into  court  and 
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ask  for  relief.  There  may  be  some  very  gross  violations  of  the  plainest 
principles  of  the  moral  law  that  a  man  might  show  forth  in  court,  and 
yet  he  could  not  have  any  equitable  relief  at  all.  He  must  show  that 
some  legal  right  of  his  has  been  in  some  way  encroached  upon,  and  in 
such  a  way  that  courts  of  equity  are  wont  to  give  relief  for  it  in  order 
to  permit  him  to  have  the  relief  that  he  asks. 

Now,  here  the  right  never  existed  for  him  to  put  a  track  down  at  all; 
that  is  plain.  He  does  not  claim  that  he  has  a  right  to  go  there  and 
put  a  track  down  himself;  but  he  says,  "Because  I  would  have  had  a 
right  if  something  more  had  been  done;  I  am  therefore  wronged  by  the 
tolerating  there  of  the  defendant  who  has  not  any  right  to  be  there. ' '  Does 
that  give  him  a  standing  in  court  to  complain?  I  do  not  know  of  anj'^ 
equitable  principles  so  widely  extending  or  so  recognized  by  a  court  of 
equity  as  will  permit  a  bill  in  equity  to  be  filed  on  any  such  ground  as 
that — merely  that  a  right  would  have  accrued  if  the  parties  had  treated 
him  fairly;  tut  they  did  not  treat  him  fairly,  and  therefore  he  asks  the 
court  to  stop  the  party  in  whose  favor  the  city  acted  indiscreetly  and 
illegally,  as  he  claims,  in  giving  the  right  to  lay  the  track. 

Mr.  Russell:  We  claim  that  our  right  accrued  under  the  statute, 
but  that  before  we  could  exercise  the  right  there  was  something  more 
that  the  statute  made  mandatory  upon  the  council  as  a  legislative  aut. 

The  Court:  I  cannot  in  that  view  consider  that  a  right  accrued. 
What  right  accrued?  No  right  to  put  your  road  down.  You  had  a 
right,  perhaps,  in  one  sense,  to  go  and  demand  of  the  council  that  they 
should  keep  good  faith  with  you-  -the  right  to  go  there  and  complain  of 
them  inforo  conscientics^  if  a  council  may  be  presumed  to  have  any  con- 
science at  all  that  they  had  not  fulfilled  their  conscientious  relations  to 
you.  But  that  does  not  give  you  a  right  to  come  into  a  coturt  of  justice 
and  ask  the  court  to  interpose  by  injunction.  I  think  the  application 
should  be  denied. 

L.  A.  Russell,  for  plaintiff. 

Bstep,  Dickey  &  Squire,  for  defendant. 


367  MECHANIC'S  LIEN— REFORMATION. 

[Cuyahoga  Common  Pleas.] 

Francis  Bartlbtt  v.  Chas.  G.  Patterson  kt  ai,. 

1.  Where  a  person  as  contractor  for  the  construction  of  a  railroad  mortgaged  to  the 
president  of  the  railroad  company  a  large  amount  of  property  in  order  to 
obtain  funds  to  go  on  with  the  work,  and  the  mortgagee  brings  suit  to  fore- 
close, sub-contractors  who  have  not  been  paid  and  who  claim  that  the  con- 
tractor was  in  reality  simply  the  agent  ol  the  road,  and  that  the  conveyance 
was  only  made  to  get  the  property  out  of  the  way  of  the  creditors,  they  are 
not  sub-contractors  but  are  chief  contractors  and  have  a  right  to  come  into 
the  suit  to  deny  the  bona  fides  of  the  mortgage.  But  they  cannot,  in  this 
suit  ask  that  the  railroad  company  be  made  a  party  and  that  they  have  judg- 
ment against  it  as  chief  contractors.  Such  a  claim  requires  an  independent 
suit  The  code  cannot  make  a  new  party  defendant  and  settle  controversies 
between  it  and  other  defendants  and  charge  it  as  equitable  owner  in  favor  of 
one  whose  claim  is  not  in  judgment. 
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2.  A  court  cannot  refonii  a  mortji^age  by  inserting  two  additional  tracts  of  lands 

merely  on  evidence  that  the  mortgagor  had  just  previously  expressed  au 
intention  to  include  all  his  lands  and  had  a  list  of  them  before  the  scrivener, 
and  that  there  is  a  repetition  in  the  description  of  two  other  lots  by  insert- 
ing them  twice. 

3.  Whether  sec.  3207,  Rev.  Stat,  and  subsequent  sections,  giving  liens  on  railroads  to 

persons  performing  labor,  etc.,  on  the  road  means  to  give  such  lien  to  a  sub- 
contractor  because  he  has  obtained  work  and  labor  of  others  and  furnished 
them  upon  a  railroad,  queref 

Ingbrsoll,  J. 

This  is  an  action  brought  by  Bartlett  to  foreclose  a  mortgage,  and 
also  to  reform  it  in  some  of  its  particulars,  especially  in  its  descriptions 
nf  property.  Patterson,  who  had  been  doing  a  large  amount  of  work 
as  a  contractor  upon  what  is  known  as  the  Connotton  Valley  Ry.,  it 
appears  from  the  evidence,  wished  to  borrow  some  money  ol  Bartlett 
about  the  time  of  the  execution  of  this  mortgage,  and  having  in  his 
name  the  title  to  certain  lots  in  the  county  of  Cuyahoga,  which  were 
remnants  of  property  which  he  had  bought  for  the  purpose  of  securing 
his  right  of  way  for  the  Connotton  Valley  Ry.  Co.,  gave  a  mortgage  of 
the  same  to  Bartlett  for  a  loan  of  $80,000;  this  loan  having  been  fur- 
nished, not  by  the  direct  use  of  money,  but  by  the  advance  of C,  M.  & 
St.  P.  R.  R.  bonds — securities  that  were  at  par  in  the  market,  and  were 
the  same  as  money,  a  sufficient  valuable  consideration  to  sustain  the 
mortgage.  Patterson  had  given  in  return  bonds  of  this  Connotton  Valley 
R  R.  Co.,  admitted  not  to  be  of  equal  value,  but  one  hundred  thousand 
dollars  of  those  bonds  in  return,  which,  however,  he  afterwards  came 
around  and  wanted  to  be  taken  up  and  used,  and  they  were  given  up, 
and  a  deed  of  those  lots  made.  But  after  some  little  time,  since  the 
deed  was  one  designed  to  be  held  as  a  mortgage,  he  put  it  into  the  shape 
of  a  mortgage,  and  that  mortgage  was  made — made  in  the  forepart  of 
February,  1882,  and  a  few  days  after  the  mortgage  was  sent  on  here  for 
record. 

In  the  making  of  this  mortgage,  I  should  say  certain  premises  were 
improperly  described.  It  is  admitted  on  all  hands,  certain  lots  were 
described  as  lots  in  the  allotment  of  A.  &  B.  when  in  reality  A.  was 
not  the  original  allotter,  but  had  all  his  interest  rather  from  C,  the  origi- 
nal allotment  being  C.  &  B.,  though  it  was  now  commonly  known  as  the 
allotment  of  A.  &  B.  So  far  as  that  correction  is  concerned,  I  think  it 
should  be  made,  and  in  fact  I  understand  from  the  defendant  that  he 
coincides  with  that,  he  having  an  attachment  lien  thereafter  referred  to 
upon  these  other  lots,  and  having  followed  the  very  same  description, 
and  there  is  nobody  objecting  to  have  that  change  made. 

There  were  certain  other  lots  referred  to  in  this  mortgage,  and  at 
least  two  pieces  of  property  described,  wherein  a  repetition  was  made  of 
the  description,  and  it  is  claimed  to  be  desirable  to  amend  this  mortgage 
— ^to  reform  it  in  respect  to  the  descriptions,  and  substitute  two  other  pieces 
of  property  that  it  is  said  were  designed  to  be  put  in  by  the  mortgagor. 
It  is  not  claimed  that  he  undertook  to  define  the  property  in  question  in 
any  other  sense  than  this,  that  it  is  suggested  to  the  court  that  he  had  a 
list  before  him,  and  in  that  list  he  omitted  two  pieces  of  property  in 
question  and  repeated  two  other  descriptions  that  were  there,  and  there- 
fore it  is  suggested  that  he  does  not  convey  those  two  pieces  that  were 
therein  contained  which  he  meant  to  convey. 

Now,  the  rule  about  reforming  a  mortgage,  as  I  understand  it,  and 
as  admitted  by  plaintiflf's  attorney,  is  that  the  evidence  whereby   it  is 
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sought  to  make  a  reformation  should  furnish  clear  and  convincing  proof 
tliat  the  mistake  in  question  was  made.  This  evidence  fails  to  satisfy 
me — the  party  who  drew  up  the  mortgage  is  not  here  to  explain  about 
those  two  pieces — is  not  here  to  explain  whether  the  mortgagor  decided 
on  the  whole  to  omit  the  two  pieces  in  question  that  are  referred  to,  and 
whether,  therefore,  in  the  carelessness  of  the  conveyancer  who  drew  up 
the  mortgage,  when  he  skipped  them,  or  proposed  to,  but  took  the  next 
one  in  order — that  he  didn't  go  back  and  repeat,  or  how  it  came  about. 

There  does  not  seem  to  me  sufficient  evidence  on  this  to  ask  the 
court  to  incorporate  these  because  he  had  expressed  a  determination  some 
little  time  before,  perhaps  a  day  before,  that  he  meant  to  make  a  mort- 
gage of  all  his  property  that  he  had  there,  and  that  in  order  to  embrace 
it  all,  those  two  pieces  should  have  been  incorporated  that  are  now 
omitted.  I  don't  think  the  evidence  is  suflBcient  to  incorporate  two 
pieces  of  property  entirely  left  out  without  any  description.  Therefore, 
as  far  as  those  two  pieces  of  property  are  concerned  (counsel  will  remem- 
ber what  they  are,  and  draw  the  description  accordingly),  the  reforma- 
tion asked  for  is  denied. 

There  is  another  piece  of  property,  that  in  its  description  turns  out 
that  it  is  described  triangular,  while  in  fact  it  is  quadrangular,  and  one 
side  is  about  thirty  feet  and  the  other  twenty-nine  feet  included  within 
parallel  lines:  so  that  it  should  have  been  described  as  quadrangular 
instead  of  triangular.  In  my  judgment,  that  correction  ought  to  be 
allowed;  it  is  evidently  designed  to  embrace  that  piece  of  land.  There 
is  no  reason  why  it  should  not  be  allowed,  unless  there  is  some  bona  fide 
purchaser  subsequent  to  him,  who  has  acquired  rights,  when  it  would 
be  wrong  to  allow  it  to  be  done,  but  there  being  no  one  here  to  make 
that  claim,  the  correction  will  be  allowed  to  all  the  pieces  of  ground, 
except  the  two  that  I  have  referred  to. 

To  this  petition  there  is  an  answer  made  and  cross-petition.  It  is 
said  that  Strong  and  Gary  had  been  sub-contractors  on  the  Connotton 
Valley  road,  and  had  done  a  large  amount  of  work  there,  in  value  nearly 
half  a  million  dollars  and  had  received  pay  upon  their  work  with  the  excep- 
tion of  about  $110,000  or  $111,000,  somewhere  in  that  vicinity.  They 
had  brought  their  action  on  a  claim  based  against  Patterson,  setting 
forth  that  he  was  the  principal  and  original  contractor  for  this  work  and 
that  they  were  sub-contractors  under  him,  and  had  done  the  work  in 
question,  and  that  there  was  money  due,  and  had  issued  an  attachment 
against  these  very  lots  that  are  embraced  here  in  the  mortgage  in  ques- 
tion, and  in  this  answer  that  they  have  filed,  which  is  a  proper  answer  so 
far  as  that  is  concerned  to  the  petition  of  the  plaintiff,  setting  up  the 
order  of  his  lien,  they  ask  to  have  their  attachment  protected — their 
rights  under  that  attachment.  But  they  proceed  further  in  their  answer, 
and  say,  that  there  was  fraud  in  the  inception  of  this  mortgage  suffici- 
ently to  entirely  annihilate  it — ^wipe  it  out;  that  the  company  of  which 
Bartlett  was  the  president,  and  while  he  was  the  president,  knowing 
that  this  property  that  was  embraced  in  the  mortgage  was  property  that 
really  belonged  to  the  Connotton  Valley  R.  R.  Co.,  colluded  with  Pat- 
terson in  going  through  the  form  of  this  mortgage,  to  make  the  convey- 
ance of  it  to  himself,  for  the  purpose  of  putting  it  where  the  creditors  of 
the  Valley  R.  R.  Co.  could  not  reach  it.  They  say  that  this  fraud  con- 
sisted in  various  things:  First,  especially  in  holding  forth  Patterson  to 
be  the  contractor  with  the  company,  an  independent  original  contractor, 
when  in  reality  he  was  only  sm  agent  of  the  company,  and  that,  there- 
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fore,  their  contract  that  was  made  with  him  was  a  contract  with  the 
company  directly,  instead  of  being  a  contract  with  the  contractor.  That 
instead  of  being  sub-contractors,  they  were  contracting  with  the  com- 
pany, and  they  make  quite  an  elaborate  statement  concerning  certain 
acts  that  they  say  were  done  by  him  and  by  the  company  in  the  way  of 
carrying  out  this  fraud — turning  over  all  the  securities — their  stock  to, 
and  many  of  the  securities  of  their  road,  and  they  say  that  they  put  all 
their  assets — everything  that  they  had,  into  his  hands,  and  practic^iUy, 
that  he  had  the  control  of  it — that  he  actually  became  the  road  in  this 
respect,  that  he  was  so  general  an  agent  that  the  road  did  nothing  but 
what  he  did — that  he  was  the  general  accredited  agent.  I  don't  under- 
stand that  they  charge  he  was  the  corporation,  but  that  he  became  so 
fully  the  agent  of  the  corporation  that  every  thin*:  he  did  was  done  as  its 
agent,  and  all  that  he  contracted  therefor  was  really  contracted  with  the 
company,  and  they  say  that  this  fraud  consisted  also  in  combining  with 
Patterson,  as  I  have  stated,  by  this  mortgage  and  by  other  steps  that  he 
might  take  with  the  consent  of  the  various  officers  of  the  company,  to 
put  all  the  assets  of  the  company  in  the  hands  of  Patterson,  and  allow 
him  to  turn  them  over,  as  he  did,  to  this  plaintiff.  They  also  in  answer 
set  up  further,  that  they  have  a  right  to  enforce  a  lien  as  against  the 
Valley  Ry.  Co.,  and  they  ask  for  this  purpose  to  have  the  Valley  Co. 
brought  in  here  and  made  party  to  this  suit  for  the  purpose,  first,  to 
declare  void  this  mortgage  by  Patterson  to  Bartlett — declare  that  convey- 
ance void,  and  to  have  the  court  hold  that  the  title  in  Patterson  was 
merely  as  a  trustee,  and  then  having  accomplished  that,  permit  them  to 
go  and  prove  their  claim  to  judgment  against  the  Valley  Ry.  Co.,  for 
which  they  had  judgment  against  "Potterson,  and  to  enforce  that  judg- 
ment by  making  it  a  prior  lien  against  this  property,  and  thus  exclude 
the  plaintiff's  mortgage. 

This  is  the  scope  of  the  relief,  as  I  understand  it,  that  is  asked  for. 
As  I  have  stated,  they  have  asked  the  railroad  company  to  be  brought 
in  for  that  purpose.  They  say,  also,  we  want  to  have  the  railroad  com- 
pany brought  in  because  under  the  laws  of  the  state,  section  2237,  we 
have  a  right  to  have  a  lien  against  a  company,  as  labor  men  and  material 
men  for  the  amounts  due  us,  $110,000,  or  as  it  has  been  audited,  about 
$90,000  by  the  engineer  of  the  company.  *'We  want  that  lien  enforced 
against  that  company  after  the  court  shall  decide  it  to  be  the  railroad 
company's  property.*' 

Now  the  first  objection  that  is  taken  to  this  matter,  is,  that  the  code, 
with  all  its  elasticity,  is  not  elastic  enough  to  bring  in  a  side  contest  of 
this  kind,  even  in  an  equitable  suit,  and  permit  parties  who  have  not 
obtained  a  judgment — who  are  not  judgment  creditors,  to  come  into 
this  court  and  seek  to  obtain  a  judgment  against  a  party  who  is  not  a 
defendant  at  all  in  this  proceeding,  and  ask  to  have  him  brought  in  and 
judgment  rendered  against  him,  and  then  proceed  to  enforce  that 
judgment  as  against  him  as  the  real  equitable  owner  of  the  property,  to 
the  injury  of  the  claim  that  is  made  by  the  mortgagee  against  the  mort- 
gagor. 

It  is  said  by  the  plaintiff  that  this  rests  upon  independent  grounds: 
First,  that  the  code  has  made  no  provision  wide  enough  for  such  a  thing. 
Second,  if  it  had  made  such  a  provision,  the  party  cannot  come  in  here 
and  elect  in  this  suit  to  ask  the  court  to  enforce  a  lien  against  Patterson 
as  being  the  real  owner  of  this  property,  and  at  the  same  time  ask  to 
have  the  iudgment  set  aside,  and  to  have  judgment  rendered  against  the 
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railroad  company,  and  seek  to  enforce  that  judgment  against  it.  Now 
there  are  cases,  undoubtedly,  in  which  the  party  dealing  with  the  agent 
may  have  his  remedy  both  against  the  principal  and  the  agent  at  the 
same  time,  in  questions  that  are  strictly  tort,  where  a  tortious  act  ha^ 
been  committed  by  an  agent  with  the  knowledge  and  consent  of  that 
principal,  or  where  it  is  being  done  in  the  discharge  of  his  duty  and 
within  the  scope  of  his  agency,  even  though  there  is  no  immediate 
knowledge  on  the  part  of  the  principal  that  this  act  has  been  done. 
There  have  been  cases  where  it  is  holden  you  may  proceed  against  both. 
What  the  defendant  here  is  seeking  to  do,  is  to  bring  in  this  railroad 
company  on  the  charge  that  a  great  fraud  has  been  committed  by  what 
has  been  done  here,  and  has  been  committed  by  the  railroad  company, 
the  principal,  and  by  Patterson,  who  is  the  agent.  What  might  be  done 
if  this  was  an  original  action  brought  for  that  purpose,  I  need  not  say. 
The  question  comes  up,  whether  the  statute  is  broad  enough  to  let  the 
defendants,  Strong  and  Gary,  who  are  the  necessary  parties  here  for 
relief  asked  by  plaintiff  because  of  their  attachment  against  Patterson 
— to  let  them  bring  in  the  railroad  company  and  contest  such  matters  in 
this  action,  or  whether  they  should  bring  an  original  action  for  that 
purpose. 

Now,  undoubtedly,  if  they  had  obtained  a  judgment  against  the 
Valley  R.  R.  Co.,  and  undertook  to  charge  that  this  property  was  not 
the  property  of  Patterson,  but  was  the  property  of  the  railway  company, 
they  might  have  filed  a  bill  in  equity,  saying  Patterson  claims  to  hold 
this  title,  and  he  has  given  a  mortgage  on  it  to  Bartlett,  and  Bartlett  is 
therefore  an  essential  party,  and  asks  to  have  him  brought  in.  But  they 
say  that  the  property  is  really  the  property  of  the  Valley  Ry.  Co.  ajiainst 
whom  we  have  no  judgment,  and  we  ask,  therefore,  in  this  proceeding, 
to  be  allowed  to  take  judgment  against  the  railway  company  and  then  to 
enforce  it  against  these  lots.  But  does  it  follow,  therefore,  that  in  any 
action  that  concerns  this  very  property,  they  may  come  in  and  set  up 
such  a  collateral  matter,  and  have  it  tried  in  this  suit  and  determined? 
Most  of  all,  does  it  follow  they  may  do  it  while  they  have  been  holding 
this  advantage  they  obtained  by  issuing  an  attachment  against  this 
property  as  property  of  Patterson?  Let  us  look  for  a  moment  at  what 
the  code  provides  in  regard  to  such  proceeding.  Section  5013,  i*, 
**That  the  court  may  determine  any  controversy  between  the  parties 
before  it."  Now  at  the  time  this  cross-petition  is  filed,  the  Valley  R. 
R.  Co.  is  not  a  party  before  the  court.  Does  that  mean  that  they  may 
determine  any  controversy  that  can  be  made  against  any  party  that  any 
defendant  seeks  tp  bring  in,  and  after  he  gets  service  upon  him,  fhat 
then  he  is  a  party,  and  this  section  applies?  T  don't  undertake  to  say 
that  it  dots  not  give  authority  to  bring  in  as  many  defendants  as  you 
have  a  mind  to;  and  if  they  see  fit  to  come  in,  they  will  be  parties  before 
the  court,  and  if  this  section  allows  any  controversy  between  them  then 
to  be  determined,  I  don't  see  why  a  defendant  might  not  bring  in  parties 
on  any  other  transaction,  a  horse  trade,  or  anything.  That  certainly 
cannot  be  the  meaning  of  it,  but  it  must  be — may  determine  any  contro- 
versy between  parties  that  are  before  it  in  the  proceeding  that  has  been 
there  commenced  and  touching  the  matter  before  the  court,  or  between 
any  parties  that  are  necessarily  bought  in  by  virtue  of  what  is  said 
hereafter — if  any  authority  that  is  given  hereafter.  "But  when  a  deter- 
mination cannot  be  had  without  the  presence  of  other  parties,  the  court 
may  order  them  to  be  brought  in  or  dismiss  the  action  without  preju- 
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dice.*'  Now  it  is  said,  a  determination  of  this  controversy  cannot  be 
had  without  bringing  in  the  Valley  R,  R.  Co.  Why?  Not  because  the 
Valley  Railroad  Co.  is  making  any  claim  against  this  property,  they 
don't  say  that.  There  is  nothing  in  the  petition  of  that  kind.  But  it 
is  said,  that  here  is  a  person  who  has  a  claim  against  the  Valley  R.  R. 
Co.,  who  is  a  party  to  this  proceeding,  and  he  claims  that  the  Valley 
R.  R.  Co.  has  an  interest  there.  Now  is  that  a  ground  for  bring- 
ing in  a  party,  because  a  defendant  says  that  somebody  else  has  an  inter- 
est there?  The  party  don't  claim  any  interest,  but  a  defendant  says  that 
he  has.  It  may  be  granted  that  to  the  extent  of  excluding  the  party  in 
question  of  anj'  interest  that  he  has  in  there,  that  may  furnish  sufficient 
reason,  and  I  am  inclined  to  think  that  if  a  party  who  has  a  valid  lien 
comes  into  court  and  sues  another  party  and  sets  up  and  claims  a  certain 
right  and  wants  to  have  the  title  entirely  disposed  of  so  that  a  good  title 
will  pass  when  this  property  sells  and  asks  to  have  him  made  a  party, 
and  have  him  set  up  what  title  he  has  or  claims — if  that  was  the  extent 
to  which  he  went,  I  am  inclined  to  agree  that  he  may  be  made  a  party 
for  that  purpose. 

What  are  the  next  sections  on  this?  Section  6071  is  the  next  one: 
*  'The  defendant  may  set  forth  in  his  answer  as  many  grounds  of 
defense  counterclaim  and  setoff  as  he  has,  whether  they  are  such  as  have 
been  heretofore  denominated,  legal  or  equitable,  or  both;  he  may  claim 
therein  relief,  touching  the  matters  in  question  in  the  petition  against 
the  plaintiff  or  against  other  defendants  in  the  same  action,  and  which 
must  be  separately  stated  and  numbered,  and  they  must  refer  in  an 
intelligible  manner  to  the  causes  of  action  which  they  are  intended  to 
answer."  They  may  say,  **You  may  have  loaned  that  money  in  ques- 
tion; you  have  had  your  pay,  and  we,  as  creditors,  contest  it."  That 
would  be  a  competent  defense,  but  is  it  any  defense  against  Bartlett  to  say, 
Patterson  when  he  made  that  conveyance  to  you,  held  the  title  in  trust? 
The  real  owner  was  the  Connotton  Valley  Ry.  Co.,  and  we.  Strong^ 
&  Cary,  now  choose  to  come  in  here  and  say,  they  ought  to  hold  on  to 
that  title,  so  that  in  a  claim  against  them  we  may  reach  that  property 
as  against  you.  We  have  not  established  that  claim  yet;  we  want  to 
come  in  and  contest  that.  Is  that  making  a  defense  in  this  action  against 
this  claim  of  plainiff  ?    It  don't  seem  to  be  so  to  me. 

Mr.  Russell:     The  claim  is,  it  is  against  the  valid  title. 

The  Court:  Yes,  because  this  man  who  had  the  legal  title,  and 
had  it  conveyed  to  him  did  it  in  order  to  accomplish  fraud  at  the  time. 
Now  mark,  it  is  not  done  for  the  mere  purpose  of  disputing  a  consider- 
ation for  his  conveyance,  [f  that  was  all  that  it  was,  that  is  one  thing: 
if  it  only  sought  to  go  to  the  extent  of  saying,  *  *  Your  mortgage  is  not 
a  good  one,  because  when  you  took  it  you  committed  fraud  with  this 
party,  and  colluded  with  him,  and  knew  you  was  colluding  as  against 
those  who  had  rights  against  this  man  Patterson" — if  it  merely  stopped 
there  and  didn't  ask  anything  more,  there  might  have  been  some  show 
for  saying  they  had  a  right  to  insist  on  that,  and  if  they  can  prove  this 
conveyance  was  a  fraud,  conceived  as  such  by  Patterson,  they  have  a 
right  to  say,  **We  want  the  company  here  to  prove  that.'*  So  far  as  it 
attacks  the  consideration  of  Bartlett *s  mortgage,  it  is  competent,  but 
when  it  seeks  to  go  beyond  that  and  say,  **We  wish  to  establish  here  in 
this  suit,  a  claim  against  the  Valley  Ry.  Co.,  and  then  have  that  claim 
established  the  first  lien  upon  the  property  in  question,"  then  they  are 
seeking  something  more  than  to  impeach  Bartlett's  title  to  this  property 
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here  by  saying  there  was  any  other  consideration  for  this  mortgage. 
Let  us  see  whether  the  sections  here  will  allow  them  to  do  that.  Section 
5072:  **The  counterclaim  mentioned  in  the  preceding  section  must  be 
one  existing  in  favor  of  a  defendant  and  against  a  plaintiff  between  whom 
a  several  judgment  might  be  had  in  the  action.*'  They  must  have  a 
counterclaim  that  they  could  enforce  against  the  mortga£:ee,  Bartlett, 
between  whom  a  several  judgment  might  be  had  in  the  action.  Would 
they  have  any  several  judgment  against  Bartlett  in  the  action?  They 
could  only  have  a  several  judgment  by  showing  that  he  tool:  the  prop- 
erty knowing  that  Patterson  only  held  it  as  a  naked  trustee,  and  that 
therefore  he  got  no  security,  even  if  he  did  make  advancements  fur  it. 
To  that  extent  they  could  give  judgment  against.  Patterson  in  a  proper 
action.  They  don't  stop  at  that.  To  that  extent,  I  say,  they  might  ask 
for  relief,  but  the  character  of  and  condition  is  further  limited  thus: 
*'And  arising  out  of  the  contract  or  transaction  set  forth  in  the  petition 
as  the  foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject 
of  the  action."  The  contract  set  forth  in  the  petition  is  a  mortgage. 
If  they  say  that  contract  is  not  good  because  it  was  done  with  the 
knowledge  of  Bartlett  that  he  was  trustee,  and  not  having  the  right  in 
it  by  virtue  of  something  giving  the  use  and  right  as  the  original  owner 
— if  you  want  to  attack  that,  do  it.  But  that  is  not  the  position  Strong 
and  Gary  take.  They  say,  **  We  want  to  have  the  court  first  find  us  a 
lien,  and  then  we  want  to  have  it  turn  around  and  enforce  the  lien." 
Now  I  have  not  found  anything  in  this  section  of  the  code  broad  enough 
to  allow  that. 

The  next  section  is:  **If  a  defendant  omit  to  set  up  a  counterclaim 
or  setoff,  he  cannot  recover  costs  against  the  plaintiff  in  any  subsequent 
action  thereon. ' '  6074:  *  'When  it  appears  that  a  new  party  is  necessary 
to  a  final  decision  upon  a  counterclaim,  the  court  may  either  permit  the 
new  party  to  be  made  by  the  summons  to  answer  the  counterclaim,  or  may 
direct  the  counterclaim  to  be  stricken  out  of  the  answer  and  made  the 
subject  of  a  separate  action."  Now  we  have  reached  the  point  where 
a  court  may  bring  in  a  new  party  in  order  to  reach  the  decision  upon  a 
counterclaim  that  the  defendant,  that  is  already  in,  has  against  the  plain- 
tiff. To  what  extent  is  it  necessary  to  bring  in  this  party  to  reach  that? 
Why,  it  is  necessary  to  bring  in  the  railroad  company  to  the  extent  ol 
setting  forth  whether  it  has  any  interest,  which  you  say  they  do  have, 
so  that  their  rights  may  be  enforced  in  this  sale.  It  is  not  necessary  to 
bring  them  into  this  matter  in  order  to  get  judgment  against  them.  It 
is  not  necessary  to  have  that  passed  upon  in  this  action  except  for  this 
purpose  of  enforcing  the  lien  created  thereby  on  this  property,  if'  the 
court  shall  ultimately  find  it  to  belong  to  them.  Now,  where  is  there 
any  authority?  There  has  none  been  pointed  out  to  me  in  any  other 
section  of  the  code.  So  that  on  looking  this  matter  over,  I  conclude 
that  to  the  extent  of  coming  in  here  to  impeach  this  matter  for  fraud, 
it  is  right  enough  to  make  the  Valley  R.  R.  Co.  a  party,  and  they  are 
properly  parties  before  the  court,  and  if  the  evidence  is  sufl5cient  to  show 
that  this  conveyance  that  was  made  by  Patterson  was  a  fraudulent  con- 
veyance of  land  that  did  not  belong  to  him  at  the  time,  and  made  so 
with  the  knowledge  of  Bartlett  at  the  time  so  much  would  be  in  order. 
Now  the  evidence  on  that  point  is  very  defective  to  establish  such  a 
claim.  It  is  true  that  a  great  many  things  are  done  here  as  they  are 
with  a  great  many  other  railroad  schemes  that  are  brought  before  the 
public,  where  it  appears  that  one  man  does  most  of  the  managing  and 
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figuring  with  regard  to  taking  the  stock.  It  does  not  impeach,  I  appre- 
hend, a  railroad  transaction  because  Mr.  Patterson,  for  instance,  subscribed 
a  greater  part  of  this  stock  to  this  road.  That  does  not  impeach  the 
organization  of  this  road.  You  cannot  say  there  is  not  any  corporation 
because  he  did  that.  You  cannot  say  that  because  that  was  done,  that 
that  made  him  and  the  road  identical  and  one.  But  what  should  be 
necessary  to  be  done  in  order  to  establish  this  fraud?  You  would  have 
had  to  prove  fraud  in  this  case  with  regard  to  this  property  to  show  that 
at  the  time  this  was  done  there  was  some  fraudulent  collusion  in  regard 
to  taking  title  to  this  property  that  really  belonged  to  the  road  in  Pat- 
terson's name,  to  keep  it  away  from  the  creditors  of  the  railway  company. 
There  is  nothing  of.  that  kind  in  this  case.  There  is  no  dispute  that 
Patterson  obtained  from  the  corporation  its  authority  to  take  those  bonds 
and  convert  them  into  money  to  buy  the  lots,  and  that  where  he  saw 
fit  to  buy  the  entire  lot,  he  did — and  then  offered  to  the  road  that  part 
of  it  which  the  road  wanted  to  use,  and  kept  the  title  to  the  rest  of  it  in 
himself,  crediting  the  bonds  to  the  company  on  his  contract  with  them 
to  build  the  road,  that  is  what  the  testimony  shows,  and  that  while  the 
titles  were  there  in  this  way,  these  advances  were  madeby  Bartlett,  upon 
which  this  mortgage  was  taken  and  for  which  he  seeks  to  recover  It 
would  require  the  greater  part  of  the  day  to  go  over  all  the  things  cited 
by  counsel  of  Strong  &  Cary  ss  marks  a  fraud.  Suffice  it  to  say  that  the 
evidence  was  very  insufficient  to  establish  in  my  mind  the  charge,  that 
when  the  advances  were  made  by  Bartlett,  he  had  any  reasonable  ground 
of  notice,  or  that  there  is  any  evidence  tending  to  show  that  it  was  prop- 
erty of  the  railroad  to  make  it  railroad  property — that  it  was  not  the  rail- 
road's property  in  any  sense  except  a  very  insufficient  sense  in  law,  to- wit : 
That  the  railroad  company  had  furnished  Patterson  with  the  money 
used  in  buying  these  lots  on  a  contract  with  him  for  building  the  road, 
and  had  undoubtedly  in  some  instance  furnished  it  in  advance  of  the 
contract.  But  that  don't  take  away  the  title  that  a  man  gets  to  inde- 
pendent property  that  he  has.  It  was  not  shown  that  there  was  any 
desire  in  doing  that,  to  get  any  advantage  against  Strong  and  Cary,  or 
cover  property  from  them  or  from  any  creditor  of  the  railroad,  so  that  I 
think  there  is  a  failure  here  to  show  this  title  was  taken  in  any  such 
fraudulent  way  as  can  be  impeached  against  Bartlett.  I  think  the  evi- 
dence shows  that  he  is  the  holder  for  value  in  the  ordinary  course  of 
business,  and  as  such  should  be  protected  in  his  mortgage,  for  the 
advances  he  has  made. 

As  for  the  lien  here  that  is  said  to  be  established,  it  seems  to  me  that 
it  cannot  be  enforced  in  this  action,  for  two  very  good  reasons.  Under 
section  3207  of  the  Rev.  Stat.,  it  seems  to  me,  that  the  two  positions 
occupied  by  counsel  for  Strong  and  Cary  are  directly  incongruous  and 
inconsistent  with  each  other.  I  cannot  harmonize  them  in  my  mind  with 
any  view  that  I  can  take.  They  say  in  their  main  action  they  recover  a 
judgment  against  Patterson  on  the  ground  that  Patterson  was  an  original 
contractor,  and  that  they  were  sub-contractors  under  him.  Now  they 
argue  that  this  lien  law  beginning  with  section  3207,  means  to  give  them 
a  lien  in  their  capacity  of  a  sub-contractor — not  that  it  means  to  give  to 
an  original  contractor—- but  in  their  capacity  as  sub-contractors,  means 
to  give  them  a  lien  against  Patterson  and  against  the  railroad  company. 
If  that  is  so,  it  is  necessary  in  enforcing  that  for  the  court  to  find  he 
was  an  original  contractor  and  they  sub-contractors.  And  yet,  in  their 
cross-petition,  they  say  he  was  not  an  original  contractor,  but  was  really 
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a  party,  or  the  mere  agent  of  the  party,  the  railroad  company.  But 
does  the  law  mean  to  give  to  any  sub-contractor  a  lien  merely  because 
he  has  obtained  work  and  labor  and  furnished  them  upon  a  railroad?  It 
is  argued  on  the  one  side,  that  this  only  meant  to  be  a  law  giving  such 
lien  to  the  men  who  did  the  labor  themselves,  and  men  who  furnish. the 
material  in  the  first  instance  themselves — I  mean  unconnected  with  sub- 
contractors for  doing  work.  It  is  unnecessary  that  I  should  spend  any 
time  on  this,  having  already  concluded  that  this  answer  cannot  seek  to 
enforce  this  claim  that  is  made  up  in  behalf  of  Strong  and  Gary.  But 
let  us  ask  whether  this  statute  was  meant  to  protect  such  lien?  The 
law  provides  that  all  those  whom  it  was  meant  to  protect  may  secure  a 
lien  and  hold  back  the  money  from  being  paid  to  the  original  contractor. 
Well,  suppose  there  was  three  sub-contractors.  A  being  the  original; 
B  being  the  sub  under  him  and  C  doing  part  of  that  work,  therefore, 
covering  work  under  this  contract,  and  D  taking  certain  work  under 
him;  so  you  have  got  three  contractors  va  succession,  covering  the  same 
work,  and  finally  laboring  men  who  do  the  work.  If  you  say  you  may  take 
the  steps  in  favor  of  the  first  sub-contractor,  B  (and  after  certain  things  are 
done,  the  party  may  agree  and  pay  over  the  money  to  the  one  who  has 
a  right  to  the  lien — the  statute  provides  for  that);  then  if  B  proceeds  to 
enforce  his  lien  on  the  5th  day,  and  A  wants  to  pay  over  to  him  on  the 
10th  day,  and  C  comes  in  under  hie  contract  a\iJ  proposes  to  cover  the 
same  work,  and  on  the  15th  day  D  comes  in  under  his  contract  and  pro- 
poses to  cover  part  of  the  same  work  under  his  contract,  and  finally  all 
tiie  laborers  come  in  and  propose  to  cover  all  that  is  embraced  in  theirs 
— now,  where  is  he  going  to  begin?  The  law  provides  that  when  the 
party  agrees  with  the  one  who  is  entitled  to  the  lien,  that  he  may  settle 
with  him  and  pay  up  to  him.  If  that  should  be  done,  is  he  to  pay  over 
three  or  four  times  in  succession  the  debt? 

Mr.  Russell:     The  law  don't  provide  that  he  shall. 

The  Court:     It  does  if  your  view  is  correct.     The  only  object  in 
giving  the  lien  can  be  in  letting  the  man  get  his  money. 

Mr.  Russell:     When  payment  is  made  to  the  fourth  man,  it  amcels 
what  it  laps  on  to. 

The  Court:  Where  has  the  law  said  that  by  payment  to  somebody 
else,  who  has  not  taken  steps  to  get  this  lieu  .at  all,  the  lien  should  be 
discharged  against  those  who  have  made  attempts  to  enforce  the  lien! 
The  only  thing  to  be  determined  now  is,  that  the  object  was  to  protect 
men  who  do  labor  and  who  furnish  material  themselves.  Subsequent 
legislation  went  so  far  as  to  define  in  addition  to  that,  how  a  lien  might 
be  furnished  also  for  sub-contractors,  defining  them  as  a  distinct  and 
separate  body.  So  that  I  conclude  that  under  this  statute,  and  a  proper 
interpretation  of  it,  if  this  was  a  proper  case  to  bring  it  in,  the  party 
has  not  brought  himself  under  any  right,  under  this  statute,  to  seek  to 
enforce  his  lien  as  a  labor  and  material  man,  and  for  that  reason  he 
could  not  get  the  relief  asked  for  in  that  part  of  his  answer,  so  that  in 
this  case  the  order  will  be  for  a  decree  foreclosing  the  mortgage,  amend- 
ing the  descriptions  in  all  except  the  two  that  are  redescriptions  referred 
lo  and  that,  therefore,  should  be  left  out  altogether,  and  a  dismissal  ol 
the  cross-petition  of  the  defendants.  The  cross-petition  of  the  defend- 
ant, as  far  as  it  seeks  to  establish  new  rights,  anything  not  being  an 
answer  to,  and  contesting  the  claim  of,  the  plaintiff  as  a  cross-petitioa 
will  be  dismissed. 
3    L.  B.  6 
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Mr.  Russell:  Now,  if  the  court  please,  it  was  suggested,  during  the 
hearing,  that  instead  of  supposing  that  we  maintained  our  rights  in  this 
action  as  a  co-defendant,  we  had  begun  an  independent  action  against 
the  railroad  company  on  the  suggestion  of  that  fact,  and  the  equity  that 
was  asked  to  foreclose  the  mortgage  the  court  would  delay  its  foreclosure 
until  that  remedy  be  had — cannot  that  be  done  in  this  action? 

The  Court:  You  can  possibly  do  it  by  imposing  terms  on  you;  you 
should  give  bond,  of  course,  to  the  mortgagee,  to  the  effect  that  his 
security  shall  not  depreciate  in  the  meantime.  I  don't  know  but  that 
would  be  proper  enough. 

Mr.  Russell:  It  is  suggested  to  me  that  there  is  already  pending  in 
this  court  an  action  that  will  determine  that  question. 

The  Court:  I  think,  then,  the  proper  place  to  make  that  application 
will  be  in  that  action,  and  that  they  be  enjoined,  and  the  court  if  the 
case  is  made  out  for  that,  will  determine  in  that  case  how  much  the  bond 
should  be  to  answer  for  the  depreciation  of  this  property. 

Mr.  Russell:  Then  it  seems  to  me  there  ought  no  decree  to  be 
entered  here. 

The  Court:  Oh,  this  decree  should  be  entered,  and  in  that  case  that 
application  should  be  made  in  the  other  suit  for  fising  the  terms  upon 
which  the  suspension  of  the  sale  should  take  place.  I  will  make  an 
entry  ''order,  see  journal,"  and  the  counsel  can  draw  up  the  entry  in 
accordance  with  these  views. 

Lynch,  Day  &  Lynch,  for  plaintiff. 

Adams  &  Russell,  for  defendant. 
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Bradlby  V.  Felix  Nicola,  Assignee. 

1.  Where  a  note  made  by  one  partner  in  the  firm  name  was  sent  by  him  to  plaintiff 

to  pay  an  individual  debt,  and  was  endorsed  by  plaintiff  to  a  ^^T^ay^^/^  pur- 
chaser without  notice,  and  not  being  paid  when  due  was  taken  up  by  plaintiff, 
he  cannot  hold  the  partnership  on  such  note.  He  does  not  hold  the  note  as 
an  innocent  purchaser  but  because  of  his  liability  as  endorser. 

2.  Under  circumstances  above  stated,  although  it  is  not  shown  that  plaintiff  knew 

the  note  was  misapplied  by  one  partner  yet  being  ap{)ropriated  to  pay  a 
private  debt  due  him  he  is  presumed  to  know  that  it  is  a  diversion  of  the 
firm's  property  and  he  cannot  hold  the  firm. 

Blandin,  J. 

This  is  an  action  brought  by  N.  B.  Bradley,  against  Felix  Nicola  as 
assignee  for  the  benefit  of  creditors  of  Spencer  &  Taylor,  a  copartner- 
ship, to  compel  the  allowance  of  a  claim. 

The  claim  consists  of  two  promissory  notes,  one  made  by  the  firm 
of  Spencer  &  Taylor,  defendant's  assignors,  and  payable  to  the  plaintiff. 

The  evidence  shows  this  note  to  have  been  made J^y  John  E.  Spencer, 
who  signed  the  firm  name  of  Spencer  &  Taylor  thereto  as  makers,  of 
which  firm  Jno.  E.  Spencer  was  a  member.  After  thus  making  the  note 
and  signing  the  firm  name  thereto,  he  sent  it  to  the  plaintiff,  at  Bay 
City.  Michigan,  where   it  was  endorsed  by  the  plaintiff,  Bradley,  and 
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returned  by  him  to  Jno.  E.  Spencer  at  Cleveland,  to  be  used,  and  it  after- 
wards was  used  to  pay  an  individual  debt  of  John  E.  Spencer  to  the 
plaintiff,  Bradley — a  note  ot  Jno.  E  Spencer  to  Bradley  then  about 
maturing. 

When  the  note  became  due  it  was  duly  protested  for  non-payment 
and  was  taken  up  by  Bradley,  who  now  claims  a  right  to  recover  from 
the  assignee  of  Spencer  &  Taylor. 

This  note  was  dated  January  28,  1880,  and  payable  three  months 
after  its  date. 

The  petition  sets  forth  another  note  which  plaintiff  asks  to  have 
allowed  as  a  claim  against  the  assignee. 

This  note  bears  date  January  20,  1880,  and  is  payable  in  three 
months  after  its  date.  It  is  signed  by  Jno.  E.  Spencer  &  Co.,  as 
makers,  and  the  evidence  shows  that  Jno.  E.  Spencer  had  no  partner, 
but  was  doing  business  under  the  firm  name  of  Jno.  E  Spencer  &  Co., 
while  he  alone  was  the  firm.  It  is  therefore  equivalent  to  saying  that 
the  note  was  signed  by  Jno.  E.  Spencer  as  maker  and  payable  to  Spencer 
&  Taylor,  and  the  firm  name  of  Spencer  &  Taylor  endorsed  thereon. 
All  this  the  evidence  shows  was  done  by  Jno.  E.  Spencer,  and  in  this 
condition  Jno.  E.  Spencer  sent  the  note  to  plaintiff  to  pay  an  individual 
debt  of  Jno.  E.  Spencer  to  Bradley — being  a  note  of  Jno.  E.  Spencer  & 
Co.  to  Bradley,  then  about  maturing.  This  note,  like  the  other,  was 
discounted,  and  upon  its  maturity  was  duly  protested  for  non-payment, 
and  was  taken  up  by  Bradley  as  an  endorser,  he  having  endorsed  it 
before  getting  it  discounted. 

The  proof  shows  that  Taylor,  the  other  member  of  the  firm  of  Spen- 
cer &  Taylor,  never  authorized  the  making  of  either  of  the  notes  in 
question,  by  Spencer,  and  that  neither  he  or  the  firm  of  Spencer  & 
Taylor  received  consideration  therefor,  and  that  the  firm  name  was  used 
in  this  manner  by  Spencer  to  discharge  his  private  debt,  and  this  is  relied 
upon  as  a  defense  by  the  assignee. 

It  is  too  clear  for  controversy  that  one  partner  cannot  use  the  part- 
nership property  to  pay  his  private  debts  without  the  consent  of  the  other 
partners.  Certainly  no  other  person  can  acquire  any  rights  against  the 
firm,  because  they  aid  a  partner  in  doing  what  he  cannot  himself  law- 
fully do.  Neither  the  partner  acting  alone  or  in  conjunction  with  his 
creditor,  can  succeed  in  rendering  the  payment  of  the  partner's  debt 
out  of  partnership  funds  lawful.  The  act  of  payment  by  the  partner 
and  receiving  by  the  creditor  are  alike  impotent  to  bind  the  partnership. 

The  creditor  cannot,  if  he  has  knowledge  that  partnership  property 
is  being  appropriated  by  the  partner  to  pay  his  individual  debt  to  the 
creditor,  thereby  acquire  any  rights  against  the  partnership,  the  act  being 
in  fact  unauthorized  by  the  partnership.  This  being  so,  the  important 
question  in  this  case  is,  did  Bradley  have  knowledge  that  Spencer  was 
paying  his  debt  with  the  property  of  Spencer  &  Taylor. 

So  far  as  the  note  first  referred  to  is  concerned,  it  being  signed  by 
Spencer  &  Taylor,  was  their  property  until  it  was  delivered  and  took 
effect  as  a  note;  and  being  made  payable  to  Bradley  and  first  taking 
efiect,  when  it  was  delivered  to  him,  he  is  in  law  presumed  to  know 
that  it  is  a  diversion  of  the  firm  property  from  the  partnership  purposes, 
when  he  appropriates  it  to  the  payment  of  the  private  debt  of  Spencer 
to  himself;  and  in  the  transaction  he  could  acquire  no  rights  against  the 
firm  whose  property  he  thus  got  from  them,  to  pay  a  debt  due  himself 
from  Spencer. 
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In  relation  to  the  other  note  it  is  claimed  that  the  law  merchant  as 
applicable  to  negotiable  paper  places  it  on  a  somewhat  different  foot- 
ing. This  note  was  made  by  Jno.  E.  Spencer  &  Co.  or  Jno.  E.  Spencer, 
and  payable  to  the  order  of  Spencer  &  Taylor,  and  when  it  came  to 
Bradley,-  it  came  through  Jno.  E.  Spencer,  not  from  Spencer  &  Taylor. 
So  far  as  the  form  of  the  note  in  its  then  condition  was  concerned, 
it  expressed  ownership  in  Spencer  &  Taylor.  It  was  thus,  according 
to  the  facts  expressed  on  its  face,  the  prop)erty  of  the  firm  of  Spencer  & 
Taylor  and  in  their  hands,  called  for  its  face  as  a  debt  due  the  firm 
from  Jno.  E.  Spencer.  If  so,  then  its  application  by  Jno.  E.  Spencer 
to  the  payment  of  his  debt  to  Bradley  is  in  principle  exf.ctly  the  same  as 
if  it  had  been  signed  by  Spencer  &  Taylor  as  makers,  and  was  the  appro- 
priation of  their  property  to  the  payment  of  Spencer's  individual  debt. 
If  on  its  face  it  did  not  appear  to  be  the  property  of  Spencer  &  Taylor, 
the  payees,  then  it  was  in  the  hands  of  the  maker,  Jno.  E.  Spencer,  after 
being  endorsed  by  the  payees,  and  this  would  impart  that  it  had  been 
paid  and  canceled  by  him  and  its  negotiability  thus  destroyed,  and  no 
rights  could  arise  upon  it  in  his  favor  such  as  attach  to  negotiable  paper. 
The  case  of  Redlon  v.  Churchill,  decided  by  the  Supreme  Court  of  Maine, 
and  reported  in  Cent*l  Law  Journal,  May  26, 1882,  412,  is  cited  by  plaintiff 
as  sustaining  his  claim.  In  that  case  a  note  made  and  endorsed  precisely 
like  the  one  here  before  the  court  was  negotiated  by  the  partner  who  was 
the  maker,  and  the  proceeds  applied  to  his  own  use,  without  the  knowl- 
edge of  or  consent  of  his  partner.  The  note  was  negotiated  or  sold  by 
a  broker  to  plaintiff  in  that  case,  who  bought  it  without  knowledge  of 
any  facts  affecting  its  validity.  The  firm  were  held  liable  to  him  on 
their  endorsement  thus  made.  There  was  nothing  in  the  case  to  show 
that  the  purchaser  had  any  knowledge  whatever  of  the  fact  that  the 
note  or  its  proceeds  were  being  used  by  the  partner  to  pay  his  individ- 
ual debt,  and  this  is  the  very  point  here  upon  which  the  assignee  relies 
for  his  defense,  and  which  is  material. 

Edwards,  in  his  treatise  on  Bills  and  Notes,  (marginal  page  108,) 
says,  * 'Though  a  note  be  made  by  one  of  the  partners  in  the  firm  name, 
out  of  the  usual  course  of  its  business,  yet  if  it  be  signed  by  them,  or 
being  made  payable  to  them  or  order,  it  be  indor^sed  by  one  of  them  in 
the  name  of  the  firm  and  then  discounted  or  transferred  to  a  bona  fide 
holder,  all  the  partners  are  responsible  on  the  note.  In  the  hands  of 
the  person  who  receives  such  a  note  from  the  partner  making  or  endors- 
ing it  with  knowledge  that  it  is  given  or  endorsed  for  his  private  debt, 
or  in  a  transaction  unconnected  with  the  partnership  business,  it  is  not 
binding  on  the  firm."  And  many  cases  are  there  cited  which  sustain 
this  position. 

These  principles  would  therefore  seem  to  defeat  the  plaintiff's  claim, 
unless  the  plaintiff  acquired  the  right  of  a  bona  fide  holder  of  negotiable 
paper,  by  taking  up  the  notes  as  endorser  after  they  had  matured  in  the 
hands  of  the  bank  that  held  them  when  they  thus  matured  discharged 
of  equities.  The  case  of  Bassett  v.  Avery,  15  O.  S.,  299,  is  relied  on  for 
this  proposition.  In  that  case  the  note  came  into  the  hands  of  plaintiff 
befor*  maturity,  and  it  was  held  that  he  took  the  title  and  rights  of  the 
party  from  whom  he  purchased,  although  at  the  time  he  so  purchased 
he  had  knowledge  of  infirmities  in  the  note.  I  know  of  no  case  that 
goes  so  far  as  to  say  that,  because  a  promissory  note  matures  in  the 
hands  of  an  innocent  holder,  that  therefore,  after  maturity  it  could  be 
transferred  discharged  of  equities  in  the  hands  of  innocent  transferees 
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even.  If  so  it  would  be  difficult  to  see  the  effect  of  maturity  upon  nego- 
tiable paper  that  had  matured  in  the  hands  of  innocent  and  bona  fide 
holders. 

It  is  clear,  however,  that  the  plaintiff  took  up  these  notes  after 
maturity,  not  as  a  purchaser  ot  negotiable  paper,  as  that  character  is 
understood  in  law,  but  because  of  his  liability  as  an  endorser  to  his 
endorsee,  and  not  otherwise,  and  that  under  the  facts  he  has  no  claim 
against  the  firm  of  Spencer  &  Taylor,  and  consequently  none  against 
their  assignee,  and  the  petition  must  be  dismissed. 

William  B.  Sanders,  for  plaintiff. 

Bstep,  Dickey  &  Squire,  for  defendants. 


389        ASSIGNOR  AND  ASSIGNEE  OF  NOTES. 

[Cnyahoga  Common  Pleas,  September  Term,  1883.] 

Exchange  Bank  v.  Robbrt  K.  Eddy  bt  al. 

Wbere  an  assignor  of  a  series  of  notes  falling  due  in  successive  years,  secured  bj  a 
single  mortgage,  agrees  with  the  assignee  to  be  liable  as  iudorser  on  all 
except  the  last  due,  and  takes  up  two  of  the  notes  as  they  fall  due,  he  has  no 
equity  to  have  the  notes  he  has  taken  up  held  as  an  incumbrance  prior  to  the 
later  notes  of  such  assignee,  and  therefore  his  creditors  cannot  claim,  that 
he  has  an  interest  superior  to  that  of  his  assignee,  and  the  fact  that  he  became 
owner  of  the  property  does  not  affect  the  priorities. 

Bi«andin,  J. 

This  is  an  action  in  the  nature  of  a  creditor's  bill  to  subject  the 
interest  of  the  defendant,  Eddy,  in  the  land  described  in  the  petition  to 
the  payment  of  a  judgment  obtained  by  the  plaintiff  against  Eddy  in  the 
court  of  common  pleas  of  Holmes  county.  The*  judgment  debt  is  not 
denied.  By  the  record  the  title  to  the  land  sought  to  be  subjected 
appears  to  be  in  the  defendant,  Thomas  Henry,  who,  it  is  averred,  holds 
the  title  in  trust  for  the  defendant,  Eddy,  who  is  in  fact  the  beneficial 
owner  of  the  premises.  The  averment  of  this  trust  is  not  denied  by  the 
defendant,  Henry,  who  has  not  answered,  and  as  to  him  the  averments 
of  the  petition  are  taken  as  true. 

The  defendant,  Eddy,  answers  with  a  denial  ot  any  title  in  or  real  or 
beneficial  ownership  of  the  premises,  and  in  no  manner,  so  far  as  any 
claim  or  interest  of  his  in  the  premises  is  concerned,  makes  any  objection 
to  the  granting  of  the  relief  prayed  for  in  the  petition. 

The  defendant,  Abner  Slutz,  as  administrator  of  S.  Jenny  Slutz,  de- 
ceased, by  way  of  answer  and  cross- petition  sets  up  the  execution  of 
certain  notes  and  a  mortgage  to  secure  their  payment  upon  the  land  de- 
scribed in  the  petition,  made  by  one  G.  S.  Egts  to  William  R.  Harper,  and 
by  him  transferred  by  mesne  assignments  to  S.  Jenny  Slutz  in  her  life- 
time, and  that  there  remains  due  and  unpaid  thereon  the  sum  of  $321.15, 
with  interest. 

The  immediate  endorser  of  these  notes  and  assignor  of  the  mortgage 
to  S.  Jenny  Slutz  was  the  defendant,  Eddy,  and  the  title  to  the  land  in 
controversy  came  directly  by  deed  from  the  mortgagor  and  maker  of 
these  notes  to  the  defendant,  Henry,  and  is  now  found  to  be  in  the  de- 
fendant, Eddy,  who  thus  endorsed  the  notes  to  Mrs.  Slutz. 
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The  notes  were  a  series  of  four,  falling  due  one  year  apart,  and 
secured  by  a  single  mortgage,  and,  so  far  as  they  have  been  paid  to  the 
holder,  were  paid  by  the  defendant,  Eddy,  and  delivered  back  to  him, 
and  whether  collected  by  him  from  the  maker,  Egts,  does  not  appear, 
but  so  far  as  is  here  disclosed,  are  still  in  the  hands  of  the  defendant, 
Eddy. 

The  claim  set  up  by  the  plaintiffs  by  way  ol  reply  to  this  answer 
and  cross-petition  of  the  administrator,  Slutz,  is  that  these  notes  thus 
secured  as  a  series,  by  a  common  mortgage,  are  liens  upon  the  mortgage 
premises  in  the  order  of  their  maturity,  and  that  the  notes  thus  taken  up 
by  Eddy,  as  endorser,  being  prior  in  their  maturity  to  those  still  in  the 
hands  of  the  administrator,  Slutz,  are  in  the  hands  of  Eddy,  as  the  holder 
•f  them,  prior  liens  in  his  favor  to  the  unpaid  notes  still  held  by  defend- 
ant, Slutz,  and  that  in  this  action  they  are  entitled  to  have  this  lien  of 
Eddy  ahead  of  the  defendant,  Slutz,  subjected  to  the  satisfaction  of  their 
debt. 

The  plaintiff  also  claims  that  the  defendant,  Slutz,  is  not  the  dona 
fide  owner  and  holder  of  these  unpaid  notes.  Upon  this  question  of  fact 
the  preponderance  of  the  evidence  is  clearly  against  the  plaintiff. 
Against  the  testimony  of  Mr.  Slutz  there  is  in  fact  no  evidence  on  this 
point  on  behalf  of  the  plaintiff,  except  some  alleged  admissions  of  Mr. 
Slutz  that  are  denied  by  him. 

AH  of  these  notes  were  endorsed  by  Eddy  to  the  deceased,  the  last 
one  only  being  endorsed  ** Without  recourse,"  for  the  express  reason 
that  the  mortgaged  premises  were  not  regarded  by  Mr.  Slutz,  who  acted 
as  agent  for  his  wife  in  their  purchase,  as  sufficient  security  for  more 
than  this  last  note,  and  the  personal  liability  of  Eddy  as  endorser  was 
required  and  given  upon  the  other  notes,  in  addition  to  the  security  of 
the  mortgage. 

The  question,  therefore,  is,  whether  under  these  facts  an  equity 
exists  in  favor  of  the  defendant,  Eddy,  as  against  the  administrator 
which  the  plaintiff  has  a  right  to  assert  to  the  extent  of  the  notes  thus 
taken  up  by  Eddy,  as  endorser,  and  postponing  the  administrator's  rights 
on  the  last  notes  to  those  paid  off  by  defendant,  Eddy. 

The  plaintiff  can  be  entitled  only  to  the  relief  that  Eddy  would  be 
entitled  to,  were  the  questions  raised  directly  between  them.  The  levy 
of  the  plaintiff,  which  is  the  foundation  of  his  right  in  this  action,  at- 
tached only  to  the  legal  and  equitable  rights  of  Eddy,  and  whatever  in- 
terest or  rights  Eddy  could  not  have  asserted  against  this  administrator 
are  equally  unavailable  to  the  plaintiff. 

By  the  contract  between  Eddy  and  Mrs.  Slutz  at  the  time  of  the 
purchase  of  these  notes  by  her,  Eddy  consented  that  the  last  note  should 
be  specially  secured  by  the  mortgage,  while  his  individual  liability  as 
endorser  should  be  added  thereto  upon  all  the  prior  notes.  As  between 
them,  therefore,  he  could  not  now  claim  anything  by  way  of  advantage 
to  himself,  as  holder  of  the  prior  notes,  to  impair  the  full  force  and  ben- 
efit of  the  mortgage  security  to  this  last  note.  He  is  estopped  to  deny 
the  subsisting  security  to  this  note  by  the  mortgage,  having  agreed  it 
should  be  so  secured,  while  his  personal  liability  should  secure  the  others. 
Taking  up  the  prior  notes  was  simply  redeeming  his  promise  as  endorser 
so  to  do,  and  did  not  impeach  or  in  any  manner  impair  the  mortgage 
security  to  the  last  note,  which  was  specially  contracted  for  between  the 
parties;  and,  so  far  as  the  note  is  still  unpaid  on  which  he  is  also  liable 
as  endorser  to  the  administrator,  there  would  be  the  stronger  reason  why 
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he  could  not  assert  any  equity  in  his  own  favor  under  the  mortgage, 
against  the  administrator,  to  collect  the  notes  he  holds  before  the  admin- 
istrator is  paid. 

It  is  argued  that  no  merger  took  place  by  the  purchase  of  the  prop- 
erty by  Eddy  to  defeat  his  right  to  assert  the  lien  of  his  notes  against  the 
lien  of  the  later  notes.  Whether  this  be  true  or  not,  it  could  not  be 
material,  if  in  fact,  as  against  the  administrator,  he  had  no  equities. 
;^r^  Having  found  this,  it  becomes  unnecessary  to  determine  whether 
they  would  have  merged  or  not,  had  this  question  been  solved  against 
the  administrator. 

A  decree  should  be  entered  finding  the  amount  due  the  defendant, 
Slutz,  as,  claimed  by  him  in   his  cross-petition,  and  which  is  the  first 
lien  on  the  premises,   and  an  order  to  sell   the  same,  and  after  paying 
this  claim  the  balance  of  the  proceeds  of  the  sale  to  be  applied  on  plain 
tiff's  claim. 

George  L.  Dake  and  T.  E.  Burton,  for  plaintlfif. 

Abner  Stultz,  for  defendants. 


390  AGENT— NOTICE  TO  PRINCIPAL. 

[Hamilton  District  Court.] 

Christbna  Mbhnbr  v.  Schmidi^pp  &  Co. 

Notice  to  an  agent,  proved  or  admitted  to  be  employed  to  purchase  goods  for  his 
principal,  of  the  falsity  of  the  representations  of  the  seller  concerning  the 
goods,  and  the  agent's  omission  to  rescind  the  contract^  ia  notice  to  and 
omission  by  the  principal. 

Error  to  the  Superior  Court  of  Cincinnati. 

Moore,  J. 

Schmidlapp  &  Co.  seek  to  recover  of  Christena  Mehner,  doing  business 
under  the  name  and  style  of  Louis  Mehner,  the  price  of  900  barrels  of 
whisky  undelivered  and  refused  by  her,  out  of  a  lot  of  1,000  barrels  of  a 
certain  brand  known  as  John  Hanning  Sour-mash  Bourbon  Whisky,  con- 
tracted for  by  Edward  Mehner,  her  son  and  business  manager,  and  who 
was  conducting  the  ordinary  business  of  the  house  of  Louis  Mehner.  The 
answer  of  Christina  Mehner  admits  the  making  of  the  contract  by  Edward 
Mehner^but  avers  that  the  representations  made  by  the  broker  of  Schmid- 
lapp &  Co. ,  and  which  induced  the  making  of  the  contract  for  the  purchase 
of  the  whisky,  were  false,  and  made  with  the  knowledge  of  their  falsity  and 
with  the  intent  that  the  purchaser  should  rely  upon  them  as  true,  and 
further  that  upon  discovering  that  false  representations  had  been  made  as 
to  the  quality  of  the  whisky,  she  offered  to  rescind,  and  tendered  back 
100  barrels  already  received  and  paid  for.  A  great  deal  of  testimony 
was  taken  as  to  the  representations  made  by  the  broker  at  the  time  of 
entering  into  the  contract,  tending  to  prove  that  the  broker  stated  that 
the  particular  brand  of  whisky  to  be  delivered  under  the  contract  and 
not  yet  manufactured  would  be  of  as  good  merchantable  qualit}^  as  any 
other  whisky  made  in  Davies  county,  Kentucky,  where  the  whisky  of 
the  brand  in  question  was  manufactured.  In  the  court  below  the  jury 
returned  a  verdict  for  the  plaintiff  in  the  amount  claimed,  and  to  reverse 
the  judgment  the  defendant  filed  his  petition  in  error  in  this  court.  The 
principal  objection  relied  upon  by  the  plaintiff  in  error  is  that  the  court 
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charged  the  jury,  that  if  Edward  Mehner,  the  son  of  the  defendant, 
Christena  Mehner,  doing  business  under  the  name  of  her  late  husband, 
Louis  Mehner,  discovered  that  the  representations  made  to  him  at  the 
time  of  purchase  were  untrue,  he  was  entitled  to  refuse  to  receive  the 
whisky  and  to  rescind  the  contract,  but  if,  after  he  had  discovered  or  been 
advised  that  the  whisky  was  not  of  as  good  merchantable  quality  as  the 
other  whisky  manufactured  in  Da  vies  county,  did  not  act  upon  that 
advice,  his  right  to  refuse  the  delivery  or  to  rescind  under  the  contract, 
would  be  considered  as  having  been  waived,  and  the  question  would 
arise  as  to  whether  he  had  not  acquiesced  in  or  recognized  the  irregular- 
ity of  the  transaction.  The  objection  arises  under  the  assumption  of  the 
court,  that  Edward  Mehner  was  the  agent  of  the  firm  of  Louis  Mehner, 
or  of  his  mother,  duly  authorized  to  act  in  the  purchase  of  so  large  a 
quantity,  and  contrary  to  the  custom  of  the  house,  for  they  were  doing 
but  very  small  business  in  the  way  of  purchase  and  sale  of  whisky;  or 
rather  that  the  court  misled  the  jury  and  erred  by  omitting  to  notice 
that  Christena  Mehner  was  the  real  delendant,  and  charging  that  if  the 
defendant,  referring  to  Edward  Mehner,  did  not  act  upon  the  advice 
which  he  obtained  after  entering  into  the  contract,  that  the  wbivsky  was 
not  of  as  good  quality  as  that  represented,  and  having  acquiesced,  he 
would  be  bound.  It  is  claimed  that  as  Christina  Mehner  is  the  real 
defendant  the  notice  of  defect  in  quality  of  the  whisky  conveyed  to 
Edward  Mehner,  was  not  notice  to  Christena  Mehner,  the  real  defendant, 
that  the  agency  of  Edward  Mehner  was  not  shown  to  be  complete,  and 
that  as  Christena  Mehner  had  not  authorized  the  contract  and  had  no 
opportunity  of  rescinding,  because  of  her  want  of  knowledge  of  the  acts 
of  Edward  Mehner,  she  was  not  put  upon  notice,  and  as  the  real  defend- 
ant, she  could  not  be  liable. 

The  record  displays  but  two  issues;  the  first,  as  to  the  agency  of 
Edward  Mehner;  the  second,  as  to  the  false  representations  by  the  plain- 
tiff, and  relied  upon  by  the  defendant.  We  are  of  opinion  that  the 
agency  of  Edward  Mehner  is  admitted,  for  at  the  close  of  the  plaintiff's 
testimony  set  out  in  the  bill  of  exceptions  the  following  recital  appears: 
**The  defendant  at  this  point  admitted  that  the  whisky  had  been  delivered 
by  proper  tender,  and  warehouse  receipts  were  made  out  to  the  order  of 
Louis  Mehner  by  The  John  Hanning  Distilling  Co.** 

Again:  Edward  Mehner  testified  on  the  trial  below  that  he  repre- 
sented his  mother  in  the  transaction,  or  in  the  purchase  of  the  1,000  bar- 
rels of  whivsky,  and  upon  cross-examination  in  answer  to  question  *'how 
lonej  have  you  been  in  this  business  representing  your  mother.^*'  he  said, 
**since  1875  ."  And  in  answer  to  question  '*your  father  had  the  busi- 
ness before  that?*'  he  said,  **yes»  sir.**  And  in  answer  to  question  **upon 
his  death  you  took  charge  for  your  mother,"  he  said,  **yes,  sir." 

We  are  therefore  of  the  opinion  that  the  testimony  of  Edward  Mehner 
and  the  admissions  on  the  record  show  that  Edward  Mehner  was  in  fact 
the  agent  of  Christena  Mehner,  and  authorized  to  enter  into  the  contract 
as  stated.  The  question  as  to  whether  the  representations  as  claimed 
were  made,  and  if  so  made  were  false,  is  a  matter  for  the  consideration 
of  the  jury. 

We  find  no  error  in  the  action  of  the  court  below. 

Judgment  affirmed. 

McDougall  &  Longworth,  for  plaintiff  in  error. 

Healy,  Brannan  &  Desmond  and  Howard  Douglass,  for  defendants 
in  error. 
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391  BENEFICIAL  INSURANCE. 

[Hamilton  District  Court,  November  20, 1883.] 

Odd  Fbi,i*ows*  Protectivb  Assn.  op  Cincinnati  v.  Monica  Hook. 

1.  Under  the  by-laws  of  a  mutual  association  for  the  payment  to  the  widow  of  each 

member,  upon  his  death,  of  a  sum  raised  by  assessment  on  the  surviving 
members,  the  obligation  is  that  of  a  contract  of  life  insurance. 

2.  The  by-laws  providing  that  each  applicant  for  membership  should  be  a  member 

in  Kood  standing  ot  a  lodge  of  Odd  Fellows,  and  that  it  dropped  or  expelled 
from  his  lodge  his  membership  should  cease  and  the  association  not  be  bound 
to  his  widow,  and  the  rules  of  the  lodge  providing  that  notice  should  be 
issued  by  the  secretary  to  members  in  arrears  for  dues,  and  if  not  paid  within 
four  weeks  from  the  date,  they  should  be  dropped :  Hcld^  that  it  was  not 
sufficient  to  cause  the  forfeiture  of  his  rights  in  the  association  that  the 
books  of  the  lodge  contained  an  entry  that  he  had  been  dropped,  in  the 
absence  of  evidence  that  he  had  received  the  required  notice. 

Brror  to  the  Court  of  Common  Pleas. 

Avery,  J. 

The  plaintiff  in  error  is  an  incorporated  association,  formed  for  the 
securing  to  the  widows  of  its  members,  or  to  their  orphan  children  a 
fund  raised  upon  the  death  of  each  member,  by  assessment  on  the  surviv- 
ing members.  Each  applicant  for  membership  was  required  to  be  a 
member  in  good  standing  of  a  lodge  of  Odd  Fellows  in  the  state  of  Ohio; 
and  to  retain  membership  was  required  upon  the  death  of  each  member 
to  pay  to  the  secretary  $1.25.  It  was  further  provided:  **Should  a  mem- 
ber be  dropped  or  expelled  from  his  lodge,  his  membership  immediately 
ceases  in  this  association,  nor  is  this  association  bound  to  his  widow, 
orphans  or  heirs  for  any  pecuniary  protection  or  aid  from  the  protective 
contingent  fund.** 

Benjamin  Hook  became  a  member  August  22,  1871,  and  received 
the  customary  certificate  in  the  following  form:  *'This  certifies  that 
Brother  Benjamin  Hook  is  a  member  of  the  Odd  Fellows'  Protective 
Association  of  Cincinnati,  Ohio,  and  is  entitled  to  all  the  privileges  and 
benefits  thereof  as  long  as  he  complies  with  the  rules  and  requirements.'* 
Up  to  the  time  of  his  death,  which  took  place  February  17,  1881,  he  had 
punctually  paid  the  assessments  upon  the  death  of  each  member,  the 
number  in  all  being  108;  the  last  payment  having  been  made  January 
29,  1881. 

The  defendant  in  error  is  his  widow,  and  in  the  court  of  common 
pleas  she  recovered  judgment  for  the  amount  under  the  by-laws,  pay- 
able to  the  widow  of  a  member. 

The  defense  was  that  her  husband  had  been  dropped  from  his  lodge 
January  1,  1877,  and  that  the  association  did  not  discover  it  until  after 
the  last  payment;  whereupon  the  secretary  returned  the  amount,  $1.25, 
February  11,  1881,  six  days  before  his  death.  The  secretary  testified 
to  communicating  with  him  by  letter  of  that  date,  advising  him  that  he 
could  no  longer  be  considered  a  member  and  tendering  back  the  $1.25, 
in  reply  to  which  his  daughter  called  and  returned  the  receipt  for  the 
assessment  as  requested,  and  received  back  the  money.  It  was  agreed 
that  the  books  of  his  lodge  showed  no  payment  of  dues  after  October 
1,  1875,  and  that  his  account  closed  with  this  entry:  "Dropped  for  non- 
payment of  dues  January  1,  1877." 
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The  jury  found  specially,  in  answer  to  an  interrogatory  propounded, 
that  he  had  not  been  dropped.  This  was  the  second  trial  with  the  same 
result.     The  question  is,  whether  the  finding  can  be  sustained. 

The  nature  of  the  obligation  under  the  certificate  of  membership,  in 
connection  with  the  articles  of  association  and  by-laws,  was  that  of  a 
contract  of  life  insurance.  State  v.  Standard  Life  Assn.,  38  O.  S.,  281, 
287;  Bolton  v.  Bolton,  73  Me.,  299;  Commonwealth  v.  Wetherbee, 
105  Mass.,  149,  161;  State  v.  Merch't  Exch.  Mut.  Ins.  Co..  72  Mo.,  146; 
Schunck  v.  Gegenseitiger  Wittwen  und  Waisen  Fond,  44  Wis.,  369, 
378;  Tennessee  Lodge  v.  Ladd,  6  Lea.,  Tenn.,  721,  722.  Upon  death, 
the  right  of  the  widow  as  beneficiary  vested.  Masonic  Mut.  Ins.  Co.  v. 
Miller,  13  Bush.,  489;  Catholic  Ben.  Assn.  v.  Priest,  46  Mich.,  429; 
Grundlach  v.  Germania  Mech.  Assn.,  4  Hun.,  339.  Her  remedy  was 
by  action  as  for  a  breach  of  contract.  Burland  v.  N.  W.  Mut.  Ben.  Assn., 
47  Mich.,  424. 

The  burden  of  proof  was  upon  the  association  to  show  that  before 
the  death  of  her  husband,  his  beneficial  right,  under  the  articles  of  the 
association  and  by-laws,  had  been  forfeited.  The  certificate  of  mem- 
bership was  admitted;  and  the  state  of  facts  once  existing  was  presumed 
to  continue  until  the  contrary  was  shown.  Knights  of  Honor  v.  John- 
son, 78  Ind.,  110. 

The  forfeiture  claimed  was  that  he  had  been  dropped  from  his  lodge. 
It  was  agreed  that  the  books  contained  an  entry  of  that  kind.  But  they 
contained  nothing  more.  They  did  not  show  notice,  and  the  rules  of  the 
lodge  required  notice.  The  provision  was  as  follows:  * 'Section  7. 
The  permanent  secretary  shall  quarterly,  at  the  first  stated  meetings  in 
January,  April,  July  and  October,  report  to  the  lodge  the  name  or  names 
of  any  member  or  members  who  are  one  year  or  more  in  arrears  for  dues; 
and  it  shall  be  his  dut}'  without  further  order  by  the  lodge  to  issue  a 
notice  under  seal  to  each  member  so  reported,  advising  him  of  such  delin- 
quency and  the  amount  thereof,  and  notifying  him  that  if  the  full 
amount  of  such  arrearage  is  not  paid  within  four  weeks  Irom  the  date  of 
such  notice,  his  name  will  be  dropped  from  membership.  If  the  require- 
ments of  the  notice  are  not  complied  with,  it  shall  be  his  duty  to  drop 
the  name  of  any  such  member  from  the  roll,  and  to  notify  the  lodge  and 
the  brother  thereof." 

The  onl>  witness  offered  to  prove  the  notice,  was  the  permanent  sec- 
retary at  that  time.  He  testified  that  be  made  the  entry  against  Benja- 
min Hook,  **Dropped  for  non-payment  of  dues,  January  1,  1877;"  and 
that  notice  had  been  sent  before  dropping  him.  The  stub  book  of  notices 
was  then  produced,  but  the  only  notice  shown  by  the  stubs  bore  date, 
April  10,  i878.  The  witness  then  explained  that  this  was  the  second 
notice,  that  the  first  notice  sent  was  not  in  the  book:  **I  wrote  it  on  a 
sheet  of  paper,  I  believe.  I  do  not  recollect  that  we  had  a  book  at  that 
time."  But  the  book  itself  showed  that  it  had  been  in  use  since  January 
20,  1873. 

This  cross-examination  then  followed:  Q.  '*How  do  you  know 
you  sent  the  first  notice?"  A.  ••Just  from  memory."  Q.  ••You  were 
a  witness  here  on  a  former  trial  of  this  case?"  A.  *'Yes,  three  or  four 
times."  Q.  **Did  not  you  testify  that  you  did  not  give  Benjamin 
Hook  a  second  notice?"  A.  **I  do  not  recollect  that  I  did  now."  Q. 
••Well,  if  you  did  not,  would  the  report  be  correct  or  not?"  A.  'Well, 
I  think  I  did  give  him  a  second  notice,  but  I  find  I  did  say  I  did  not 
give  him  a  second  notice  on  the  second  time  the  trial  was  brought  up." 
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The  manner  of  his  testimony  in  chief  was  as  follows:  Q.  "Will  you 
state  what  you  did  in  dropping  Benjamin  Hook?*'  A.  "Sent  him  a 
notice."  Q.  "State  what  that  notice  contained;  we  want  to  know?" 
A.  "This  is  the  form  of  the  notice  sent  to  Mr.  Hook  April  10,  1878." 
Q.  "What  did  that  notice  contain?"  A.  "It  says,  you  are  dropped 
as  a  member  of  the  Odd  Fellows  of  Wm.  Tell,  No.  335,  for  non-pay- 
ment of  dues."  Q,  "So  that  was  the  notice  he  had  been  dropped?"  A. 
"Yes,  sir."  Q.  "Will  you  read  to  refresh  your  memory  section?,  and 
state  what  you  did  in  this  case  in  dropping  Benjamin  Hook.  Have  you 
any  recollection  independent  of  that  book?"  A.  "I  have  read  this." 
Q.  "Well,  before  you  read  it,  had  you  any  recollection  of  the  steps  you 
took?"  A.  "Yes,  sir."  Q.  "Well,  state  what  your  recollection  is?" 
A.  "Well,  I  recollect  sending  him  a  notice,  I  think."  Q.  "Before 
you  dropped  him?"  A.  "Yes;  I  know  more  now."  Q.  "What  did 
that  notice  contain?  After  refreshing  your  memory  by  reading  that  sec- 
tion, state  what  you  did."  A.  "You  are  hereby  notified  that  you  are 
dropped  as  a  member  of  Wm.  Tell  Lodge  No.  385,  I.  O.  O.  F.  Signed 
by  me."  Q.  "What  was  the  date  of  that?''  A.  "I  do  not  recollect 
now."  Q.  "I  will  ask  the  question,  after  refreshing  your  mind  from 
this  notice,  as  to  the  contents  of  that  first  notice  given  before  Benjamin 
Hook  was  dropped?"  A.  "You  are  hereby  notified  that  you  are  in 
arrears  for  dues;  and  then  it  was  read  off  in  the  lodge  room,  and  they 
said,  well,  we  give  some  members  longer  time,  and  of  course  we  give 
him  longer  time." 

Forfeitures  are  not  favored.  The  loss  of  all  beneficial  right,  under 
the  articles  of  association  and  by-laws  require  that  the  "dropping"  of  a 
member  by  his  lodge  should  be  strictly  construed.  The  inquiry  must 
be  not  merely  whether  he  was  dropped,  but  whether  it  was  in  conformity 
to  the  rules  of  the  lodge.  These  rules  made  notice  essential,  and  required 
that  it  be  issued  to  the  member  before  dropping  him.  The  witness  left 
it  uncertain  whether  it  had  been  issued  before.  The  notice  shown  by 
the  stub  book  was  afterward.  The  only  testimony  to  the  notice  was 
that  it  was  sent;  but  not  how  it  was  sent.  It  did  not  appear  to  have 
been  delivered  at  residence.  It  could  not  have  been  delivered  personally. 
The  witness  testified :  Q.  *  *Did  you  know  Benjamin  Hook  personally?" 
A.     "No,  sir,  I  never  saw  the  man." 

The  rule  prescribed  was  to  issue  a  notice  under  seal  to  the  member 
advising  him  of  his  delinquency  and  the  amount  thereof,  and  notifying 
him  that  if  the  full  amount  of  such  arrearage  was  not  paid  within  four 
weeks  from  the  date  of  the  notice  his  name  would  be  dropped.  The 
mode  of  service  was  not  provided  for.  The  only  special  provision  in 
the  by-laws  was  under  the  head  of  trial,  when,  upon  charges  preferred, 
"if  the  accused  reside  in  a  distant  town  the  citation  must  be  sent  by  mail 
to  his  last  known  residence." 

Notice  is  a  part  of  the  law  of  forfeiture.  In  Wachtel  v.  Benevolent 
Society,  84  N.  Y.,  28,  31,  under  a  provision,  that  the  financial  secretary 
shall  give  to  each  member  who  is  six  months  in  arrears  written  notice 
calling  his  attention  to  the  fact  that  he  would  be  stricken  from  the  roll 
in  case  he  does  not  pay  his  dues  in  30  days,  it  was  held,  that  in  the 
absence  of  any  agreement  by  the  member,  or  any  provision  in  the  charter 
or  by-laws  for  a  different  mode  of  service,  it  should  be  made  personally, 
as  required  at  common  law  where  the  object  is  to  deprive  the  person  of 
his  rights  or  property. 
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The  uncertainty  whether  notice  was  sent,  the  witness  evidently  tes- 
tifying merely  to  impressions,  was  such  that  the  verdict  might  be  per- 
mitted to  stand  upon  the  supposition  that  it  was  not  sent.  But  even  if 
sent,  the  inquiry  remained  open  whether  it  was  received.  There  was 
no  testimony  that  it  had  been  received.  There  was  no  testimony  to  any 
statement  or  admission  by  the  deceased  that  his  membership  in  the  lodge 
had  ceased.  There  was  no  testimony  whatever  to  any  conversation  with 
him  or  admission  upon  the  subject.  And  the  association  had  gone  on 
collecting  assessments  from  him,  no  less  than  fifty  being  collected  after 
January  1,  1877,  without  question,  until,  if  his  widow  was  to  be  be- 
lieved, it  was  too  late  to  talk  to  him  upon  the  matter — too  late  for 
him  to  be  heard. 

The  surrender  of  the  receipt  for  the  last  payment,  and  acceptance 
of  repayment,  relied  upon  by  the  association  as  an  admission,  was 
explained  by  the  testimony  of  the  daughter,  and  the  credibility  of  the 
explanation  was  for  the  jury.  The  daughter  and  her  mother  both  tes- 
tified: The  deceased  was  at  the  time  lying  sick  of  the  mortal  illness  of 
which  he  died.  They  could  not  talk  to  him,  no  one  could  talk  to  him. 
The  notice  came  by  postal  card  to  call  upon  the  secretary  of  the  associ- 
ation, and  the  daughter  went  and  received  back  the  money,  surrender- 
ing at  the  same  time  the  receipt,  because  the  secretary  told  her  to  do  so. 

Exception  was  taken  that  the  court  sustained  an  objection  to  the 
oflEer  of  the  letter  which  had  been  written  by  the  secretary  to  the 
deceased,  and  in  response  to  which  he  testified  the  daughter  had  called. 
But  he  had  already  given  the  contents  of  the  letter  in  his  testimony. 
Again,  the  offer  was  not  of  the  original,  but  of  a  copy,  without  any  show- 
ing of  notice  upon  the  plaintiff  to  produce  the  original.  Again,  while 
the  letter  itself  might  have  been  competent  by  way  of  rebuttal  of  the 
explanation  given  by  the  daughter,  the  offer  was  made  in  chief;  in 
which  case  its  receipt  by  the  deceased  must  first  have  been  shown  in 
some  way,  or  the  presumption  raised  that  its  contents  came  to  his 
knowledge. 

The  beneficial  object  contemplated  by  the  articles  of  association  in 
mutual  organizations  of  this  kind,  has  been  held  to  justify  a  court  in 
seizing  upon  any  circumstance  to  save  forfeiture.  Erdmann  v.  The  Mut. 
Ins.  Co.  of  Order  Herman's  Sons,  44  Wis.,  376.  Certainly  it  would  be 
unwarrantable  to  construe  the  surrender  of  the  receipt,  and  acceptance 
of  the  repayment  of  $1.25,  as  leaving  that  assessment  in  default  and  so 
resulting  in  a  forfeiture.  The  original  payment  had  been  made  as 
required,  upon  notice  from  the  secretary;  the  return  of  the  amount  by 
him  was  voluntary.  The  de^th  of  the  husband  and  father  was  then 
inpending,  and  surely  it  could  not  have  been  intended  by  the  widow  and 
daughter  to  relinquish  the  provision  toward  which  so  many  payments  had 
been  made.  See  Relief  Society  v.  Billau,  5  Dec.  R.,  217;  (8  Am.  Law 
Rec.,  546.) 

Judgment  affirmed. 

Warner  &  Shattuck,  for  plaintiff  in  error. 

J.  C.  Robinson,  Jr.,  for  defendant  in  error. 
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413  STOCKHOLDERS'  LI  ABILITY-- SERVICE. 

[Superior  Court  of  Cincinnati.] 

S.  M.  Lamont  V.  Home  Ins.  Co.  bt  al. 

An  action  to  enforce  the  statutory  liability  of  stockholders  is  not  "rightly  brought** 
in  this  county  within  the  meaning  of  sees.  5038  and  5030,  Rev.  Stat,  when 
none  of  the  defendants  resided  or  could  be  or  were  summoned  here,  although 
one  of  them  endorsed  upon  a  summons  issued  for  him  to  the  sheriff  of  this 
county  and  mailed  to  him  by  plaintiff^s  attorney  at  his  residence  in  another 
county,  his  acceptance  oi  service  and  entry  of  appearance. 

Harmon,  J. 

Charles  Haston,  having  been  served  with  summons  herein  issued  to 
Franklin  county,  where  he  resides,  files  an  answer  challenging  this 
court's  jurisdiction  of  this  action  and  of  him  because  of  the  facts  therein 
set  forth,  the  suificiency  of  which  is  the  question  which  now  arises  upon 
plaintiff's  demurrer  to  said  answer. 

This  action,  commenced  March  22d,  is  one  to  enforce  the  statutory 
liability  of  stockholders  of  the  Home  Insurance  Co.,  plaintiff  being  a 
judgment  creditor  thereof:  and  the  only  persons  originally  made  defend- 
ants were  said  company  and  one  W.  G.  Williams,  a  stockholder.  The 
answer  avers  that  neither  of  these  defendants  was  a  resident  of  this 
county,  and  that  neither  of  them  could  be  or  was  served  with  summons 
here,  that  the  company  had  its  principal  office  in  Franklin  county  and 
no  office  or  agent  here,  and  Williams  was  a  resident  of  Delaware  county 
and  not  present  in  this  county,  that  the  summons  herein  for  the  company 
was  issued  to  the  sherifiF  of  Franklin  county  and  there  served,  and  that 
the  summons  for  Williams  was  issued  to  the  sheriff  of  this  county,  though 
never  delivered  to  him,  and  was  taken  by  plaintiff's  attorney  and  mailed 
to  Williams  at  his  place  of  residence,  where,  at  the  request  of  such  attor- 
ney, he  endorsed  the  same  as  follows  over  his  signature,  **I  accept  serv- 
ice of  this  writ  and  enter  my  appearance  herein"  and  returned  the  same 
by  mail.  This  is  the  only  service  upon  either  of  said  defendants.  On 
March  28,  and  beiore  any  further  step  had  been  taken  in  the  case  by  any 
one,  a  similar  action  was  brought  by  another  creditor  in  the  Franklin 
county  court  of  common  pleas  and  summons  there  served  i^pon  the  com- 
pany and  its  stockholders,  most  of  whom  reside  in  that  county.  After 
this,  again,  the  other  stockholders  were  made  parties  to  this  action  and 
summons  issued  for  them,  including  said  Huston,  who  had  already  been 
served  with  summons  in  the  other  case. 

As  Huston  makes  his  objection  in  his  answer,  which  is  his  first 
appearance  in  the  action,  it  is  not  waived.  Allen  v.  Miller,  11  O.  S.,  378 
As  the  entire  remedy  of  all  creditors  against  all  stockholders  must  be 
asserted  in  a  single  action,  sec.  8260,  Rev.  Stat.,  Kilgour  v.  St.  R.  R.  Co., 
6  Dec.  R.,  1157,  and  Wright  v.  McCormack,  17  O.  S.,  86,  this  court  and 
the  Franklin  county  court  cannot  both  have  jurisdiction,  but  that  which 
first  attached  is  exclusive.  And  as  for  the  same  reason  no  court  can 
obtain  jurisdiction  of  such  action  when  stockholders  reside  in  other 
counties  unless  it  be  so  brought  that  summons  may  issue  to  such  counties, 
the  question  of  this  court's  jurisdiction  over  the  action  and  that  of  its 
jurisdiction  over  Huston  depend  for  solution  upon  the  same  consider- 
ations, although  the  latter  is  strictly  speaking  all  that  concerns  him.  In 
other  words,  while  the  action  is  transitory,  so  that  consent  will  confer 
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jurisdiction  upon  any  court  of  general  jurisdiction,  yet  as  the  action  is 
one  in  which  the  liability  of  all  the  stockholders  in  the  state  is  to  be 
enforced,  when  it  appears  that  there  are  slockholders  in  other  counties 
for  whom  the  court  has  no  authority  to  issue  summons,  it  necessarily 
follows  that  the  court  has  no  jurisdiction  of  the  action  unless  the  con- 
sent of  all  has  made  such  summons  unnecessary. 

The  jurisdiction  of  the  other  court  is  unquestionable,  unless  what 
had  already  taken  place  herein  as  above  recited  and  conferred  jurisdic- 
tion upon  this  court.  Subsequent  proceedings  herein  cannot  afiFect  the 
question,  more  than  sixty  days  having  elapsed  without  further  service 
upon  the  only  two  parties  made  defendants  before  the  commencement  of 
the  other  suit,  section  4988,  Rev.  Stat. 

The  argument  is  unsound  that  the  action  was  rightly  brought  here 
under  section  5026,  Rev.  Stat.  Although  the  insurance  company  is  a 
necessary  party,  Umsted  v.  Buskirk,  17  O.  S.,  113,  this  is  not  an  action 
**against"  it  within  the  meaning  of  that  section.  If  it  were,  the  cause 
of  action  did  not  arise  in  this  county.  Plaintiff  already  has  a  judgment 
on  his  policy  rendered  by  this  court  under  that  section.  The  present 
cause  of  action  is  the  insolvency  of  the  company,  Wright  v.  McCormack, 
supra^  which, if  the  section  in  question  could  be  supposed  to  apply  to  such 
cases  as  this,  arose  at  the  main  office  of  the  company  in  Columbus,  cer- 
tainly not  here  where  it  had  no  office  at  all. 

The  jurisdiction  of  this  court  depends  upon  the  proper  construction 
of  sections  5031,  5038  and  5048,  Rev.  Stat.,  and  tfaeir  application  to  the 
facts  above  recited. 

The  power  to  bring  in  defendants  resident  in  other  counties,  which 
it  is  conceded  does  not  exist  unless  especially  conferred,  is  given  by  sec- 
tion 6038  in  chapter  six,  relating  to  actual  service  of  summons,  and  is 
expressly  confined  to  actions  **rightly  brought  in  any  county  according 
to  the  provisions  of  chapter  five,"  etc.,  that  being  the  chapter  relating  to 
where  actions  shall  be  brought.  The  only  section  of  chapter  five,  except 
5026  already  referred  to,  which  by  any  possibility  can  apply  to  this 
case  is  5031,  by  which  it  **must  be  brought  in  the  county  in  which  a 
defendant  resides  or  may  be  summoned.** 

Probably,  as  section  5026  provides,  where  suit  shall  be  brought 
against  Ohio  corporations,  residence  within  the  meaning  of  section  5031 
is  not  to  be  predicated  of  them.  But  if  they  reside  in  any  county  it  cer- 
tainly is  not  in  one  where  they  have  neither  office  nor  officer.  The 
demurrer,  however,  admits  that  neither  defendant  resided  and  that  neither 
was  or  could  be  summoned  in  this  county.  Plaintiff  therefore  must  rely 
entirely  upon  section  5043,  likewise  in  chapter  six.  It  provides  that 
**an  acknowledgment  on  the  back  of  the  summons  or  petition  by  the 
party  sued  or  the  vohintary  appearance  of   a  defendant   is  equivalent  to 


service.** 


It  is  certainly  open  to  question  whether  the  appearance  here  referred 
to  is  not  actual  appearance  in  person  or  by  attorney  or  by  pleading. 
The  first  clause  would  seem  to  cover  all  that  is  to  be  effected  by  endorse- 
ment of  the  summons.  But  it  may  be  conceded  for  present  purposes 
that  what  Williams  did  was  sufficient,  had  the  suit  been  against  him 
alone  or  required  the  issuing  of  no  summons  to  other  counties,  to 
bring  him  within  the  jurisdiction  of  the  court.  The  question  still  remains 
was  the  action  rightly  brought  here  within  the  meaning  of  section  5038, 

While  the  Supreme  Court  has  never  passed  upon  this  exact  question 
it  has  shown  an  undoubted  inclination  to  protect  the  citizen  in  the  righf 
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to  be  sued  at  home,  if  he  remains  there,  by  construing  strictly  statutes 
in  contravention  thereof.  Dunn  v.  Hazlett,  4  O.  S.,  435;  Allen  v. 
Miller,  11  O.  S.,  374;  Drea  v.  Carrington,  82  O.  S.,  695. 

In  Allen  v.  Miller  it  was  said  *'and  the  important  question  of  juris- 
diction must  not  be  permitted  to  turn  upon  individual  caprice  or  fictitious 
and  colorable  arrangement,  * '  etc. 

Now,  it  will  be  observed  that  it  is  not  provided  that  when  the  court 
in  any  county  obtains  jurisdiction  of  a  defendant,  summons  may  issue 
to  other  counties  for  other  defendants,  but  when  the  action  is  rightly 
brought  according  to  chapter  five,  /.  ^.,  in  a  county  where  a  defendant 
resides  or  may  be  compelled  to  appear.  It  is  manifest  that  an  action 
may  not  be  so  rightly  brought,  and  that  the  court  may  nevertheless  after- 
ward obtain  jurisdiction  by  the  consent  of  all  entitled  to  object.  But 
was  it  the  intention  of  the  legislature  to  permit  one  to  consent  for  all? 
Surely  this  would  open  the  door,  especially  in  such  cases  as  this,  to  the 
evils  deprecated  so  strongly  in  Allen  v.  Miller,  supra.  And  if  it  be  said 
that  a  willing  defendant  may  accomplish  the  same  thing  by  coming  into 
the  county  so  as  to  permit  service,  the  answer  is  ita  lex  scripta  est,  and, 
besides,  the  trouble  and  expense  of  doing  so  are  a  protection  against 
collusion  which  the  legislature  may  well  have  intended  to  preserve,  while 
a  serious  question  might  be  raised  as  to  the  acquisition  of  jurisdiction 
when  there  is  such  collusion. 

But,  it  is  said,  acknowledgment  on  the  back  of  the  summons  or 
petition  is  equivalent  to  service.  Service  of  what?  In  this  case,  says 
plaintiff's  counsel,  of  a  summons  issued  to  Hamilton  county,  because  it 
was  upon  such  summons  that  Williams  wrote  his  acknowledgment.  But 
by  the  express  terms  of  the  law  the  same  result  would  have  followed  had 
the  petition  been  mailed  by  him  and  his  endorsement  made  upon  it,  so 
that  the  trouble  and  expense  of  the  summons  were  wasted.  The  service 
to  which  such  acknowledgment  was  intended  to  be  made  equivalent  is 
the  service  which  might  be  actually  and  lawful^'  made,  equivalent  in 
this  case  to  service  of  summons  in  Delaware  county.  It  is  a  statute  of 
evidence,  in  other  words,  substituting  other  proof  of  notice  of  the  pend- 
ency of  the  action  for  the  summons  and  officer's  return. 

Or  it  may  be  said  that  as  the  party  must  be  summoned,  which  can 
only  mean  served  with  summons,  in  the  county,  section  5031,  the 
acknowledgment  is  not  equivalent  to  service  in  the  county  unless  made 
there.  So  voluntary  appearance,  to  be  equivalent  to  service  in  the 
county,  must  be  appearance  there,  /.  ^.,  actual  as  opposed  to  constructive 
appearance. 

But  however  this  may  be,  in  my  opinion,  section  5043  was  not 
intended  to  in  any  way  qualify  or  enlarge  the  provisions  of  sections  5031 
and  5038,  and  the  demurrer  should  be  overruled. 

Ramsey  &  Matthews;  Moulton,  Johnson  &  Levy  and  Chas.  C. 
Davis,  for  plaintiffs. 

M.  A.  Dougherty;  Follett,  Hyman  &  Kelley,  for  defendant. 

Chas.  Huston  and  Bateman  &  Haxperi  for  other  defendants. 
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MECHANICS'  LIENS.  4|4 

[Hamilton  District  Court,  November  13,  1883.] 

tA.  IvBs  &  Son  v.  S.  S.  Holbrook  bt  ax^ 

1 .  Under  the  mechanics*  lien  law,  the  account  filed  is  an  entirety,  whether  the  work 

done  is  under  a  contract  or  there  is  a  running  account  for  items  furnished. 

2.  Whertt  a  contractor,  on  the  death  of  the  owner,  filed  an  account  and  took  out  a 

mechanic's  lien  and  afterward  filed  a  second  account  for  work  and  materials, 
subsequently  furnished  for  the  same  building :  Held^  that  he  could  not 
secure  a  second  mechanic's  lien  for  said  second  account. 

Error  to  the  Superior  Court  of  Cincinnati* 

Smith,  J. 

This  is  a  controversy  between  the  holder  of  a  mechanic's  lien  and 
an  execution  creditor.  The  court  below  found  in  favor  of  the  mechanic's 
lien.     To  reverse  that  judgment  a  petition  in  error  is  filed  in  this  court. 

The  facts  in  the  case  so  far  as  they  are  material  nre  as  follows: 
Previous  to  November,  1879,  Maria  Plant,  the  wife  of  Thomas  Plant,  was 
the  owner  of  a  leasehold,  and  had  made  a  mortgage  to  Benjamin  Marsh, 
who  was  the  owner  of  the  fee,to  secure  the  payment  of  $1,000.  On  the 
first  of  November,  1879,  Marsh  brought  suit  in  the  superior  court  to 
foreclose  this  mortgage  and  to  recover  certain  ground  rents  then  due,  aiid 
made  the  necessary  parties,  and  on  the  27th  of  January  obtained  a  decree 
for  the  sale  of  the  premises  for  the  amount  due  on  the  mortgage,  the 
ground  rents  and  delinquent  taxes.  An  order  of  sale  was  issued  and 
stayed. 

It  appears  that  in  March,  1882,  S.  S.  Holbrook  made  a  contract 
through  Thomas  Plant,  the  husband  of  Mrs.  Plant,  to  furnish  a  quantity 
of  lumber  for  a  building  on  the  premises  in  question.  Thomas  Plant 
made  out  a  bill  of  lumber  amounting  to  S388.  Holbrook,  desirous  of 
holding  Mrs.  Plant,  made  on  the  back  of  this  bill  a  memoradum  to  be 
signed  by  her  declaring  that  she  was  personally  responsible  for  this  bill, 
also  adding  some  $20  or  $30  which  Mr.  Plant,  the  husband,  already 
owed  to  Holbrook.  This  lumber  was  delivered.  The  items  run  from 
March  7,  to  April  1,  1882.  The  account  for  the  lumber  delivered  was 
$419.  Soon  afterwards,  the  exact  time  does  not  appear,  Mrs.  Plant  died, 
and  on  the  7th  of  June  Holbrook  made  his  affidavit  and  recorded  it  in 
the  recorder's  office  for  the  purpose  of  securing  a  mechanic's  lien  for  the 
amount  of  lumber  already  furnished. 

Mrs.  Plant  left  a  will  by  which  she  devised  the  premises  in  question 
to  her  husband,  making  Mr.  Baldwin  her  executor.  Soon  after  the  will 
was  admitted  to  probate,  A.  Ives  &  Son,  who  had  an  old  judgment 
against  Thomas  Plant,  the  husband,  caused  an  execution  to  be  issued 
and  levied  upon  the  premises  in  question  as  the  property  of  Thomas 
Plant,  and  thus  secured  a  lien  by  levy  in  May,  1882.  During  the  follow- 
ing month  Mr.  Baldwin,  the  executor  of  Mrs.  Plant,  deceased,  and 
Thomas  Plant,  the  devisee,  seeing  the  condition  of  the  building,  partly 
up  and  unfinished  and  the  premises  not  saleable,  thought  it  for  the 
interest  of  the  estate  to  have  this  building  completed,  and  procured  a 
statement  signed  by  all    creditors,   except  Ives    &   Son,  whom    they 

t  The  judgment  in  this  case  was  reversed  by  the  Supreme  Court ;   see  opinion, 
44  O.  S.,  516. 
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seem  to  have  overlooked,  recommending  that  the  building  be  completed. 
They  made  an  arrangement  with  Mr.  Holbrook  to  go  on  and  complete 
the  building.  He  furnished  lumber,  paid  certain  sums  of  money  for 
different  parts  of  the  building,  and  employed  Mr.  Plant,  who  was  a  car- 
penter; and  it  is  claimed  chat  it  was  such  a  building  as  Mrs.  Plant 
intended  to  erect.  Mr.  Holbrook  furnished  the  lumber  in  pursuance  of 
'.his  new  arrangement,  and  this  account  ran  from  July  1  to  December  22. 
1882,  amounting  to  $1,018.68,  and  on  the  5th  of  April,  1888,  and  within 
four  months  from  the  closing  of  the  account,  he  filed  a  second  mechanic's 
Uen  to  secure  this  last  amount,  reciting,  however,  in  the  affidavit,  that 
Mrs.  Plant  had  died,  leaving  the  building  incomplete,  and  it  being  neces- 
sary for  the  protection  of  all  the  parties  to  have  it  completed.  Mr.  Hol- 
brook had  proceeded  to  complete  it  according  to  the  original  plans. 

On  July  26,  1882,  the  death  of  Mrs.  Plant  was  suggested  on  the. 
record  in  this  case  and  the  original  judgment  revived  against  the  exec- 
utor, Mr.  Baldwin,  and  Thomas  Plant,  the  devisee.  An  order  of  sale 
was  issued  and  the  premises  sold  in  May,  1883.  In  the  meantime  new 
parties  had  been  made,  viz.,  certain  creditors  of  Thomas  Plant  and  among 
them  A.  Ives  &  Son  and  Mr.  Holbrook,  who  set  up  his  mechanics'  liens. 
The  premises  were  sold  for  $4,100.  The  sale  was  confirmed  and  a  dis- 
tribution had,  providing  for  the  costs  and  unpaid  taxes,  then  for  the 
delinquent  taxes  and  the  plaintiff's  original  judgment,  which  at  that  time 
was  $1,482,  then  for  the  ground  rent  due  on  the  lease,  then  for  Mr.  Hol- 
brook's  two  liens,  viz.,  $419  for  the  first,  and  $1,018.68  for  the  second 
lien,  leaving  a  residue  of  $555.83,  which  the  court  ordered  to  be  delivered 
to  the  executor  for  the  purpose  of  settling  Mrs.  Plant's  estate  in  the  pro- 
bate court. 

A.  ives  &  Son  say  that  the  superior  court  ended  in  finding  that  Mr. 
Holbrook  had  a  mechanic's  lien  on  said  premises,  and  ordering  the  same 
to  be  paid,  and  also  in  remanding  the  residue  to  the  executor  to  be  settled 
in  the  probate  court. 

First,  we  think  that  whatever  claim  A.  Ives  &  Son  have  by  virtue  of 
the  execution  against  Thomas  Plant,  it  is  subject  to  the  liens  created  by 
the  wife  and  to  whatever  debts  exist  against  the  wife's  estate. 

Secondly,  we  think  that  the  executor,  as  such,  had  no  power  to 
create  a  mechanic's  lien  against  the  estate  of  the  deceased.  The  duty  of 
an  executor  is  to  settle  the  estate  as  he  finds  it  when  it  falls  into  his 
hands,  and  whatever  authority  Thomas  Plant  had  to  bind  his  interest 
in  the  property,  was  subject  to  all  prior  liens  created  by  Mrs.  Plant,  and 
to  all  necessary  charges  and  expenses  for  settling  her  estate. 

Mr.  Holbrook  claimed  that  his  second  lien  was  created  under  section 
3205,  Rev.  Stat.,  which  provides  **if  the  progress  or  completion  of  the 
work  on  any  property  designated  in  that  chapter  be  suspended  by  the 
default  or  decease  of  its  owner,  without  consent  of  such  head  or  subcon- 
tractor, or  material  man,  he  or  they,  or  any  of  them  may  proceed  with 
the  work  in  accordance  however  with  the  terms  of  the  original  plan  or 
contract,  and  on  completion  thereof  have  either  or  all  the  remedies 
provided  by  this  chapter." 

It  is  claimed  that  the  work  was  suspended  by  reason  of  the  decease 
of  its  owner,  and  that  this  was  a  necessary  expense  by  Mr.  Holbrook 
for  the  purpose  of  securing  his  lien,  and  he  went  on  aooording  to  the 
terms  of  the  original  plan  and  contract. 

3    L.  B.    7 
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It  seems  to  us  that  this  section  is  to  be  construed  with  reference  to 
the  remedy  sought,  viz.;  for  the  security  of  the  lienholder,  not  neces- 
sarily for  the  benefit  of  the  owner,  nor  for  the  benefit  of  other  creditors 
who  are  not  lien  holders.  It  is  a  remedy  given  to  a  person  who  has 
made  a  contract,  or  furnished  materials,  relying  upon  the  statute  for  the 
lien  and  to  enable  him  to  go  on  and  complete  his  contract,  if  necessary 
to  secure  the  lien.  But  under  this  section  of  the  statute  Holbrook  is 
not  entitled  to  a  lien  for  his  second  account.  In  the  first  place,  it  appears 
from  the  testimony  that  it  was  not  necessary  for  him  to  make  a  new  con- 
tract to  secure  his  lien  for  the  S419,  the  amount  of  the  first  account. 
Secondly,  it  appears  from  the  testimony  that  the  building  was  completed 
for  the  benefit  of  the  estate  generally;  and  thirdly,  that  the  second 
account  was  a  distinct  and  separate  account.  The  first  account  was  for 
a  specific  bill  of  lumber,  for  a  specific  amount,  and  it  was  furnished  to 
the  wife  before  her  decease;  and  it  was  stated  by  Mr.  Holbrook  in  his 
testimony  that  his  account  was  evidenced  by  an  original  memorandum 
signed  by  the  wife,  and  this  was  treated  as  a  separate  and  distinct  account 
by  Mr.  Holbrook  himself,  fee  filed  his  lien  under  the  statute  for  this 
account  as  a  separate  account,  and  afterwards  took  out  another  mechanic's 
lien  for  the  second  account  as  a  separate  account,  and  when  he  came  to 
file  his  answer  in  the  superior  court,  he  made  two  separate  counts,  one 
for  the  amount  of  the  first  lien,  and  the  second  for  the  second  lien. 
Again,  there  were  no  plans  or  specifications  for  him  to  finish  the  house 
by,  nor  contract  to  be  completed.  According  to  the  acts  of  the  parties, 
these  were  treated  as  distinct  and  separate  accounts. 

Under  the  mechanic's  lien  law,  the  account  is  an  entirety,  whether 
the  work  is  done  under  a  written  contract,  and  the  contract  is  filed  for 
the  purpose  of  securing  a  mechanic's  lien,  or  whether  there  is  a  running 
account  of  items,  furnished  from  time  to  time  by  the  material  man  to  the 
owner  of  the  premises.  From  the  time  of  the  first  item  of  the  account 
it  is  treated  as  an  entirety,  so  that  if  any  lien  may  accrue,  by  a  mortgage 
or  judgment,  dunng  a  continuous  account,  it  is  subject  to  the  mechanic's 
lien,  and  this  lien  is  preserved  from  the  beginning  of  the  account,  and 
the  lienholder  has  four  months  from  the  last  item  to  file  his  lien.  Cho- 
teau  V.  riiompson,  2  O.  S.,  114;  The  Hazzard  Powder  Co.  v.  Loomis, 
etc.,  2  Disney,  544. 

It  seems  to  us,  therefore,  that  there  is  no  mechanic's  lien  preserved 
for  Mr.  Holbrook  for  the  second  account.  He  stands  there  as  a  creditor 
of  Mr.  Plant,  or  those  who  employed  him  to  go  on  and  complete  the 
work,  which  is  a  matter  with  which  we  have  nothing  to  do. 

The  judgment  of  the  superior  court,  so  far  as  it  found  a  mechanic's 
lien  for  the  second  account  of  Holbrook,  was  erroneous,  and  should  be 
reversed  and  the  case  remanded  to  that  court  for  further  proceedings. 

The  other  ground  of  error,  we  think,  is  not  well  taken.  The  probate 
court  has  exclusive  jurisdiction  lor  settling  the  estates  of  deceased 
persons,  and  after  the  liens  which  have  been  acquired  against  this  prop- 
erty have  been  satisfied  in  the  superior  ccurt,  and  paid,  then  the  residue 
of  the  fund  should  be  handed  to  the  executor  for  him  to  settle  the  estate 
in  the  probate  court. 

Ferris  &  Wilder,  for  plaintift  in  error. 

J.  F.  Baldwin  and  Archer  &  McNeill,  for  defendant  in  error. 
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449  FIRE  ESCAPES— OWNERSHIP. 

[Cincinnati  Superior  Court] 

tjAUBS  Lbe  et  al.,  Adm'rs,  V.  Anna  C.  Kirby  et  al. 

The  owner  in  fee  of  a  lot  and  building  thereon  which  he  doe»  oot  in  any  way  him- 
self use  or  occupy,  but  which  is  let  to  a  firm  which  occupies  and  uses  the 
same  as  factory  or  workshop,  is  not  the  "owner  of  any  factory*  workshop," 
etc.,  within  the  meaning  of  the  act  relating  to  fire  escapes.    80  O.  Lm  187. 

Harmon,  J. 

Defendants,  owners  of  certain  lots  with  five  story  buildings  thereon, 
in  this  city,  are  sued  under  the  act  relating  to  suits  for  wrongfully  caus- 
ing death,  sections  6135-6,  Rev.  Stat.,  for  causing  the  death  of  plaiutiflF's 
intestate  by  wrongfully  neglecting  to  comply  with  the  provisions  of  the 
act  relating  to  fire  escapes,  oO  O.  L.,  187.  The  petition  on  demurrer  to 
which  the  case  now  comes,  for  hearing,  avers  that  said  buildings,  with 
the  knowledge  and  consent  of  defendants,  are  used  as  a  factory  or  work- 
shop for  sorting  rags  and  preparing  them  for  the  manufacture  of  paper. 

Of  the  many  questions  argued  by  coun.sel,  the  only  one  upon  which 
it  is  necessary  now  to  pass  is  whether  or  not  these  defendants  are  the 
owners  of  said  factory  or  workshop  within  the  meaning  of  the  statute 
referred  to. 

It  will  be  observed  thai  the  language  is  not  *'the  owner  of  premises  used 
as  a  factory"  nor  **the  owner  of  the  lot  or  land  on  which  a  factory,  etc., 
is  operated,"  but  "the  owner  of  any  factory,"  etc.,  differing  in  this 
regard  from  the  law  relating  to  the  liability  of  owners  of  property  used 
for  the  sale  of  intoxicating  liquors,  section  4357,  Rev.  Stat.,  from  that 
relating  to  the  liability  of  owners  of  buildings,  wherein  gaming  is  carried 
on,  section  3275,  Rev.  Stat.,  and  from  the  original  law  relating  to 
mechanic's  liens,  S.  &  C,  833. 

It  may  certainly  be  truly  said  of  this  act,  as  of  that  last  named  In 
Choteau  v.  Thompson,  2  O.  S.,  123,  that  it  '*is  so  loosely  drawn  as  to  be 
open  to  constructions  very  different  or  indeed  quite  opposite.*'  It  was, 
however,  held  in  that  case,  and  Dutro  v.  Wilson,  4  O.  S.,  101,  that  the 
word  "owner"  did  not  necessarily  mean  owner  in  fee.  but  would  include 
the  owner  of  any  lesser  interest,  the  intent  Ving  clear  to  give  a  lien 
upon  the  interest  of  the  person  ordering  the  work  or  materials. 

It  seems  quite  plain  that  the  * 'owner  of  a  factory,  etc,"  does  not  here 
necessarily  mean  the  owner  of  the  fee  of  premises  used  as,  or  upon  which 
there  may  be  a  factory,  but  would  apply  as  well  to  the  proprietor  of 
the  establishment  whose  operation  constitutes  the  place  a  factory  or 
workshop.  The  question  here  is,  then,  upon  which  did  the  legislature 
intend  to  impose  the  duty  of  providing  a  convenient  exit  from  the  upper 
stories,  etc.,  in  cases  where  the  ownership  of  the  fee  of  the  premises  and 
their  actual  possession  and  use  are  in  different  persons.  It  is  not 
intended,  and  certainly  could  not  be  successfully,  that  it  was  the  intention 
to  impose  it  upon  both  or  upon  either.  It  is  "the  owner  or  agent  for 
owner"  of  any  factory,  etc.,  who  is  to  perform  the  duty. 

It  might  be  contended  with  much  force  that  the  mere  difference  in 
the  language  used  here,  from  that  used  in  the  other  laws  referred  to 
above,  indicates  the  proprietor  of   the  factory  as  distinguished  from  the 

t  This  decision  was  affirmed  by  the  district  conrt ;  see  opinion,  post  000. 
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owner  of  the  building.  It  is  certainly  plain  that  it  will  apply  to  either, 
and  the  court  is  therefore  by  well  kown  rules  of  construction  at  liberty 
to  consider  what  was  in  the  minds  of  the  men  who  enacted  the  law,  and 
to  adopt  the  construction  most  consistent  with  those  ideas  of  justice  and 
fair  dealing  which  they  are  presumed  to  entertain  in  common  with  the 
court. 

Now,  the  intention  being  to  require  the  means  of  exit  to  be  provided 
in  all  cases,  the  legislature  must  more  naturally  be  supposed  to  have 
intended  to  impose  the  duty  of  providing  them  upon  the  person,  /.  ^., 
the  actual  occupant  and  user  of  the  building  whose  right  to  the  entry  and 
occupancy  necessary  for  that  purpose  is  unquestionable,  rather  than  upon 
the  person,  t,  ^.,  the  owner  of  the  reversion,  whose  right  to  enter  is 
generally  confined  to  entry  for  the  collection  of  rent  and  who  cannot  even 
enter  to  make  repairs  unless  he  have  reserved  the  right  to  do  so. 

And  it  would  certainly  seem  unfair  to  require  this  of  and  impose 
liability  for  failure  upon  one  who  may  be  igfnorant,  rightfully  so  and 
ought  fully  so,  of  the  use  to  which  the  buildings  are  put  by  a  tenant.  Tn 
both  the  gambling  and  liquor  law  above  referred  to,  knowledge  of  the 
use  is  made  essential  to  the  owner's  liability.  The  omission  of  such 
provision  here  is  not  without  significance.  It  would  seem,  too,  more 
consistent  with  fairness  to  require  the  provision  of  such  means  ol  access 
from  him  whose  use  of  the  building  makes  them  necessary,  and  at  the 
termination  of  whose  use  they  may  become  unnecessary  or  who  may  make 
them  so  by  discontinuing  such  use,  rather  than  from  him  who  has  no 
right  to  forbid  such  use  or  determinine  how  long  it  shall  continue,  and 
whose  expense  might  therefore  be  a  vain  outlay. 

The  use  of  the  words,  * 'owner  or  person  having  control  of"  with 
reference  to  inns,  etc.,  in  the  first  section  of  the  act,  is  of  no  significance 
in  this  regard.  They  do  not  occur  in  the  second  section  as  they  certainly 
would,  if  considered  to  mean  anything  different  from  **owner  or  agent 
for  owner." 

In  my  opinion  the  **owner  of  a  factory  or  workshop,"  intended  by 
this  act,  is  the  person  who  has  present  dominion  over  the  place  and  con- 
trol over  the  employees,  tools,  machinery  and  materials  which,  taken 
together,  constitute  a  factory,  the  proprietor  of  the  establishment,  and 
not  the  owner  of  the  fee  who  has  parted  with  his  right  to  use  and  occupy, 
and  who,  while  he  owns  the  land  and  the  building,  in  no  sense  owns 
the  factory  or  workshop  carried  on  therein. 

Demurrer  sustained. 

B.  W.  Kittredge.  N.  Longworth.  R.  Tyler  and  W.  T.  Cahill,  for 
the  demurrer. 

B*  G.  Hewitt,  W.  M.  Ramsey  and  John  Coffey,  contra. 


ELECTION  BALLOTS.  7 

[Hamilton  District  Court] 

Samusl  Bbresford  V.  Morton  L.  Hawkins. 

At  the  f^eneral  state,  congressional  and  county  election  of  October,  1882,  in 
Hamilton  county,  the  nckets  of  the  opposing  political  parties  being  printed, 
with  the  words  at  the  top,  ''Democratic  Ticket,"  or,  as  the  case  might  be, 
'*Repablican  Ticket,"  and  with  the  names  of  the  respective  candidates  follow- 
ing m  their  order,  under  the  separate  headings  of  "State  Ticket,"  "Congres- 
sional Ticket,"  "County  Ticket,"  another  ticket  was  printed  with  the  words 
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'^Democratic  Ticket"  at  the  top,  and  in  all  other  respects  the  same  as  the 
democratic  ticket,  except  that,  in  small  type,  the  words  ^'Except  for  Sheri£f" 
were  added  beneath  the  heading  "County  Ticket,"  and  the  name  of  the 
republican  candidate  for  sheriff  was  then  printed  in  place  of  the  democratic 
candidate:  Held^  that  under  section  2952,  Rev.  Stat.,  in  counting  the  ballots 
cast  at  the  election,  such  tickets  should  not  be  counted  for  the  name  so 
printed  thereon. 

Error  to  the  Court  pf  Common  Pleas. 

AVKRY,  J. 

(After  stating  the  case,  a  contest  of  election  for  sheriff,  wherein, 
tipon  a  recount,  the  plaintiff  in  error,  who  was  the  republican  candidate. 
had  a  majority  of  ly7,  which  included  the  counting  for  him  of  207 
"except  tickets," — Democratic  tickets,  except  that  his  name  for  sheriff 
was  printed  upon  them.) 

The  Democratic  ticket  at  that  election — aod  the  Republican  ticket 
was  like  it  in  form — was  printed  on  a  single  piece  of  paper  bearing  at  the 
top  the  words,  "Democratic  Ticket,"  and  with  the  names  of  the  respect- 
ive candidates,  state,  congressional  and  county,  in  their  order,  under 
separate  headings  as  follows :  **State  Ticket,"  **  Congressional  Ticket;" 
**County  Ticket."  The  "except  tickets"  were  printed  exactly  the  same, 
with  the  addition  under  the  heading  * 'County  Ticket"  of  the  words  in 
small  type,  **Except  for  Sheriff,"  and  with,  "For  Sheriff,  Samuel  Beres- 
ford" then  following,  in  place  of,  "For  Sheriff,  Morton  I^.  Hawkins,"  as 
upon  the  regular  Democratic  ticket. 

The  statute  regulating  the  conduct  of  elections  and  in  force  since 
1874,  (71  O.  L.,  31,)  provides  as  follows,  section  2952,  Revised  Statutes  : 
"When  a  ballot,  with  a  certain  designated  heading,  contains  printed 
thereon,  in  place  of  another,  a  name  not  found  on  the  regular  ballot  hav- 
ing such  heading,  such  name  shall  be  regarded  by  the  judges  as  having 
been  placed  thereon  for  the  purpose  of  fraud,  and  the  ballot  shall  not  be 
counted  for  the  name  so  found."  This,  as  is  said  in  Roller  v.  Truesdale, 
26  O,  S.,  586, 592,  Mcllvaine,  J.,  is  "intelligible  only  in  the  light  of  the 
history  of  parties.  Each  party  nominates  candidates  for  the  various 
offices  to  be  filled.  A  list  of  the  nominations  thus  made  by  a  party, 
when  printed  on  a  piece  of  paper,  to  be  voted  by  an  elector,  is  the  *regu- 
lar  ballot.'  And  when  certain  words  designated  by  the  party  are  placed 
at  the  head  of  such  list  to  distinguish  it  from  other  ballots  containing 
the  names  of  other  candidates,  it  then  becomes  a  'regular  ballot  with  a 
certain  designated  heading.'" 

The  object  had  in  view  by  the  statute  is  obvious.  The  evil  had 
grown  up  of  the  printing,  in  the  interest  of  candidates  upon  one  side,  of 
the  tickets  of  the  other  side,  with  the  name  of  the  candidate  for  whom 
the  ticket  was  printed,  in  the  place  of  the  regular  nominee*  The  legisla- 
ture had  already  struck  at  the  distinguishing  marks  by  which,  in  its 
appearance,  one  ballot  might  be  known  from  another,  by  prescribing  (act 
of  May  1, 1868,  S.  &  S-,  343),  that  they  should  be  written  or  printed  on 
white  paper  without  device  or  mark,  except  the  words  at  the  head  of  the 
ticket ;  but  with  a  proviso  that  this  should  not  be  construed  to  prohibit 
the  erasure,  correction  or  insertion  of  any  name,  by  pencil  mark  or  other- 
wise, upon  the  face  of  the  printed  ballot.  This  enactment  was  continued 
in  force,  with  a  provision  for  the  width  of  the  tickets,  and  for  one-fifth  of 
an  inch  between  the  names,  to  allow  space  for  erasures  and  insertions ; 
the  entire  section  as  incorporated  in  section 2948,  Rev.  Stat.:  **A11 
ballots  shall  be  written  on  plain  white  paper^  or  priuted  with  black   ^sk. 
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with  a  space  of  not  less  than  one-fifth  of  an  inch  between  each  name,  o;s 
plain  white  newspaper  not  more  than  two  and  one-half,  nor  less  than 
two  and  three-eighths  inches  wide,  without  any  device  or  mark  by  which 
one  ticket  may  be  known  or  distinguished  from  another,  except  the 
words  at  the  head  of  the  ticket ;  and  it  shall  be  unlawful  for  any  person 
to  print  for  distribution  at  the  polls,  or  distribute  to  any  elector,  or  vote 
any  ballot  printed  or  written  contrary  to  the  provisions  hereof;  but  this 
section  shall  not  be  considered  to  prohibit  tie  erasure,  correction  or 
insertion  of  any  name,  by  pencil  mark,  or  with  ink,  upon  the  face  of  the 
printed  ballot."  Whatever  may  have  been  the  latitude  of  construction 
previously  adopted,  the  provision  that  a  ballot  with  a  certain  designated 
heading,  containing  printed  thereon  in  place  of  another  a  name  not 
found  on  the  regular  ballot  having  such  heading,  should  not  be  counted 
for  that  name,  makes  it  certain,  that  the  printing,  for  distribution  at  the 
polls,  of  party  tickets  containing  printed  thereon  a  name  in  the  place  of 
any  nominee  of  such  party,  and  the  distribution  of  the  tickets  to  any 
elector,  or  the  voting  thereof,  were  intended  to  be  prohibited. 

The  power  of  regulation  thus  exercised  by  the  legislature  cannot 
reasonably  be  questioned.  The  right  of  a  vote  by  ballot  is  guaranteed 
by  the  constitution  to  every  elector.  But  it  must,  nevertheless,  devolve 
upon  the  legislature  to  establish  such  regulations  as  will  enable  all 
persons  entitled  to  the  right  to  exercise  it  freely  and  securely.  Cooler, 
Const.  Lim.,  601 ;  Kirk  v.  Rhoads,  46  Cal.,  398-407.  The  Supreme  Court 
has  held  that  **all  reasonable  latitude  should  be  allowed  to  the  legislature 
over  such  power  of  regulation,  and  every  reasonable  intendment  in  favor 
of  the  constitutionality  of  laws  enacted  for  that  purpose  should  be  made 
by  the  courts."     Monroe  v.  Collins.  17  O.  S.,  666,  686,  Welch,  J. 

True,  such  laws  must  be  reasonable,  uniform,  and  impartial,  and 
calculated  to  facilitate  and  secure,  rather  than  to  subvert  or  impede  the 
exercise  of  the  right  to  vote.  But  is  there  anything  in  the  law  in  ques- 
tion to  expose  it  to  an  objection  of  this  kind?  The  reason  for  the  legisla- 
tion was,  that  since  nothing  was  left  to  distinguish  one  ballot  from 
another,  except  the  words  at  the  head  of  the  ballot,  there  was  a  possibil- 
ity that  by  the  printing,  for  distribution  at  the  polls,  of  ballots  with  a 
certain  designated  heading  containing  printed  thereon  a  name  not  found 
on  the  regular  ballot  having  such  heading,  voters  might  be  deceived. 
The  legislation  was  calculated  not  to  impede  or  s.ubvert  the  right  to  vote, 
but  to  enable  it  to  be  exercised  freely  and  securely.  The  objects,  as  has 
been  expressly  declared  by  the  Supreme  Court,  were:  1.  The  prevention 
of  actual  fraud  in  procuring  an  elector  to  vote  unintentionally  for  a  candi- 
date whose  name  is  not  on  the  regular  ballot  of  his  party ;  and  2.  To 
remove  inducements  for  attempting  such  fraud  by  declaring  that  a  name 
so  printed  in  a  regular  ballot,  instead  of  the  regular  candidate,  should  not 
be  counted.    Roller  v.  Truesdale,  supra,  Mcllvaine,  J. 

It  is  not  denied  that  the  name  of  the  plaintiff  in  error  for  sheriff 
was  printed  in  these  207  tickets  instead  of  that  of  the  defendant  in  error, 
who  was  the  regular  democratic  candidate, — the  tickets  themselves  of 
course  conclude  that  question.  But  the  contention  appears  to  be  that  by 
reason  of  the  words,  "Except  for  Sheriff,"  under  the  heading  "County 
Ticket,"  voters  could  not  have  been  deceived ;  and  that  these  words,  of 
themselves,  constituted  a  '*  certain  designated  heading." 

The  question  whether  voters  could  have  been  deceived  opens  a  field 
of  conjecture,  in  which,  the  conclusion  of  each  individual  probably 
would  be  fonnd  to  depend  upon  his  own  thinking  whether  he  himself 
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could  have  been  deceived.  Whether  voters  were  in  fact  deceived  could 
not  be  known  except  from  conjecture,  for  the  fact  of  their  being  deceived 
involves  their  own  ignorance  of  it.  The  wisdom  of  the  legislature  has 
been  shown,  therefore,  in  not  requiring  that  the  law  should  depend  upon 
whether  voters  were  in  fact  deceived.  The  rule,  that  when  a  ballot  with 
a  certain  designated  heading  contains  printed  thereon  in  place  of  another 
a  name  not  found  on  the  regular  ballot  having  such  heading,  such  name 
shall  be  regarded  by  the  judges  as  having  been  placed  thereon  for  the 
purpose  of  fraud  and  shall  not  be  counted,  is  a  rule  for  the  government 
of  judges  of  elections,  and  the  nature  of  the  duties  of  such  officers,  and 
of  the  occasion,  demand  that  its  application  should  not  be  left  to  be 
determined  by  conjectures  upon  whether  the  voter  had  in  fact  been  de- 
ceived. Such  a  question,  being  one  upon  which  men  might  honestly 
difFer,  might  be  expected  to  be  decided  like  the  election  itself, — by  a 
majority  vote. 

The  other  contention,  that  the  words,  ''Except  for  Sheriff,"  under 
the  heading  *'  County  Ticket,"  made  the  ballots,  of  themselves,  ballots 
mrith  a  certain  designated  heading,  rests  apparently  upon  a  division  ol 
opinion  reported  in  Roller  v.  Truesdale,  supra ^  from  which  case  extracts 
have  been  already  read.  The  language  ot  Mcllvaine,  J.,  is  as  follows  : 
••  Now,  some  members  of  the  court  are  of  opinion  that  the  phrase  'cer- 
tain designated  heading  *  applies  as  well  to  words  used  on  the  ballot  to 
designate  each  class  of  offices  to  be  filled,  as  to  the  words  at  the  head  ol 
the  ballot  or  piece  ot  paper  delivered  to  a  jud^e  of  the  election ;  so  that 
each  ballot  may  be  said  to  have  several  designated  headings,  as  in  the 
form  of  ballot  N<k  1,  *  Republican  State  Ticket,'  used  as  a  descriptive  of 
that  part  usually^called  the  state  ticket ;  '  Republican  District  Ticket,' 
to  designate  the  district  offices  and  candidates ;  and  *  Republican  County 
Ticket,'  designated  county  offices  and  candidates  therefor." 

To  understand  this  language  requires  a  reference  to  the  facts  of  the 
case.  Ir  was  from  Mahoning  county,  in  which  county  a  party  had  been 
organized  for  local  purposes,  known  as  the  "County  Removal  Party/* 
The  names  of  the  candidates  of  this  party  for  county  offices,  were  printed 
in  place  of  those  for  the  same  offices  on  the  democratic  and  republican 
tickets,  under  the  heading,  "County  Removal  Ticket,'*  but  as  the  paity 
had  only  a  county  organization,  the  rest  of  the  ticket  was  printed,  in  one 
form  as  the  democratic  state  and  district  ticket,  and  in  another  form  as 
the  republican  state  and  district  ticket.  The  republican  state,  district 
and  county  ticket — and  the  democratic  state,  district  and  county  ticket 
was  substantially  like  it — was  printed  with  the  headings  for  state,  district 
and  county  offices,  respectively,  as  follows:  '*  Republican  Slate  Ticket," 
"  Republican  District  Ticket,"  "  Republican  County  Ticket.** 

The  diflference  of  opinion,  whether  the  phrase  **  certain  designated 
heading  **  applied  to  each  of  these  can  be  understood,  for  each  contained 
the  distinguishing  party  name;  and  the  decision  itself  that  the  **  county 
removal  party  **  had  the  right,  for  fair  and  honest  purposes,  to  adopt  not 
only  the  nominations  of  the  other  parties  for  state  and  district  offices, 
but  also  the  headings  of  their  ballots,  is  commended  by  good  reason. 
But  we  fail  to  see  what  color  is  given  to  the  claim  here,  that  the  name, 
•*  County  Ticket.*'  with  the  words  "  Except  for  Sheriff  **  under  it,  was  a 
"certain  designated  heading,"  or  how  the  right  of  a  party,  for  local  pur- 
poses, to  adopt  the  state  and  district  nominations  of  other  parties,  with 
the  headings  of  their  ballots,  sustains  the  right  of  a  candidate  of  one 
party  to  have  his  name  printed  upon  the  ballots  of  another. 


104  OHIO  DECISION&  Vol.  XL 

Hamilton  Distriet  Court.  7 


There  was  only  one  "  designated  heading  "  of  the  ballots  in  ques- 
tion,— the  distinguishing  words  by  which  to  know  the  party  were  only 
at  the  top  of  the  ticket.  *'  Ballot "  and  *'  ticket  **  are  convertible  terms, 
as  is  shown.  Section  2949,  Revised  Statutes.  *'  Each  elector  shall  *  ♦ 
*  deliver  to  one  of  the  judges  of  the  election  a  single  ballot,  or  piece  of 
paper,  on  which  shall  be  written  the  names  of  the  person  voted  for,"  etc. 
The  name,  *  County  Ticket,"  with  the  words  "  Except  for  Sheriff,"  was 
not  a  "certain  designated  heading."  It  designated  nothing.  The  ticket 
was  not  a  county  ticket,  except  for  sheriff.  The  words  could  only  mean 
that  it  was  a  democratic  ticket,  except  that  for  sheriff  there  was  a  name 
printed  on  it  in  the  place  of  the  regular  candidate.  But  this  was  exactly 
what  the  judges  of  the  election  were  required,  by  the  law,  to  regard  as 
having  been  done  for  the  purpose  of  fraud.  *'  The  legislature  has  power 
to  declare  a  rule  of  evidence,  by  which  iraud,  in  a  particular  case,  shall 
be  conclusively  established,  without  inquiry  into  the  fact  whether  it  did 
or  did  not  exist.  Such  rule  is  declared  by  this  statute."  Roller  v. 
Truesdale,  supra,  Mcllvaine,  J. 

We  are  not  unmindful  that  **  great  care  should  be  taken  in  enforcing 
this  statute,  lest  it  be  applied  to  a  case  not  intended  by  the  legislature, 
and  thereby  honest  electors  be  disfranchised,  in  the  name  of  the  law,  but 
contrary  to  its  intention."  Roller  v.  Truesdale,  supra.  But  the  most 
careful  consideration  has  left  no  room  for  any  other  conclusion,  than 
that  the  case  here  is  within  the  intention  of  the  law.  To  construe 
the  statute  otherwise  would  make  it  a  dead  letter.  The  inducements 
for  attempting  fraud,  by  printing  upon  tickets,  bearing^  the  heading  ol 
one  party,  the  names  of  candidates  of  another,  woulcUno  longer  be  re- 
moved, but  as  before  the  enactment  would  be  in  fun  force.  It  would 
only  be  necessary  to  print  the  name  with  an  ** except"  over  it,  or  the 
lieading  with  an  **  except  "  under  it;  the  size  of  the  letters  being  left 
to  option.  To  thus  defeat  by  construction  the  very  purpose  of  the  stat- 
ute, can  surely  not  be  the  province  of  a  court.  Nor  is  there  danger,  in 
declaring  the  law  as  written,  that  honest  electors  may  be  disfranchised. 
The  elector  who  knowingly  voted  one  of  these  ballots  could  not  be,  in 
law,  an  honest  elector,  for  the  law  charged  him  with  notice  that  the 
name  would  not  be  counted.  If  he  voted  the  ballot  unknowingly,  it  is 
in  his  interest  that  the  name  should  not  be  counted. 

The  unanimous  judgment  of  the  court   is,  that  the  207  "except 
tickets"  should  have  been  rejected  from  the  recount  for  the  plaintiff  in 
error,  as  was  done  by  the  court  of  common  pleas. 

Affirmed. 

Sage  &  Hinkle  and  Cowan  &  Ferris,  for  plaintiff  in  error. 

Campbell,  Bates  &  Von  Martels  and  C.  W.  Baker,  for  defendant  in 
error. 


DIVORCE -FRAUD.  |0 

[Hamilton  Common  Pleas.] 

tWiLLiAM  RiNB  V.  Isabella  Hodgson  et  al.,  Etc. 

1.  A  decree  of  divorce  obtained  by  a  wife  who  was  imbecile,  but  never  so  adjudged 
by  any  court,  and  having  no  ^ardian,  will  not  be  set  aside  after  tbe  term  and 
after  her  death  upon  the  petition  of  the  late  husband,  the  wife  residing  in 
good  faith,  when  she  filed  her  petition,  within  the  jurisdiction  of  the  court, 

tThis  judgment  was  reversed  by  the  district  court ;  see  opinion,  post  000. 
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the  husband  having  been  served  by  publication,  and  the  fact  of  imbecility  not 
having  been  brought  to  the  attention  of  the  court. 

S.  Fraud  in  obtaining  a  decree  of  divorce  will  cot  authorize  the  court  to  set  it 
aside  after  the  term  upon  original  bill. 

Johnson,  J. 

The  plaintiff  asks  that  a  decree  of  divorce  entered  against  him  at  the  May 
term,  1881,  of  this  court,  upon  the  ground  of  willful  absence  of  more  than  three 
years,  and  wherein  all  his  interests  in  his  wife's  estate  was  barred,  be  set  aside  and 
annulled. 

The  action  is  peculiar;  the  charges  anything  but  commendable,  if  true,  to  the 
next  of  kin  of  the  late  Mrs.  Rine.  They  are  her  nephews  and  nieces,  and  defend- 
ants herein.  The  case  it  all  the  more  complicated,  when  it  appears  that  the  late 
^fe  is  deceased  and  the  effect  of  setting  aside  the  decree  will  be  in  law  to  restore 
the  marital  relation,  at  least  as  of  the  date  of  her  death.  Confessedly  the  action  is 
to  put  the  late  husband  in  a  position  that  will  enable  him  to  take  by  inheritance  as 
h^r  heir,  the  property  of  which  she  died  seized  on  Baymiller  street,  this  city.  The 
divorce  was  granted,  as  already  noted,  in  1881.  She  died  intestate  in  1883  and 
without  issue.  They  were  married  in  1873,  and  he  avers  that  soon  thereafter  she 
became  imbecile  and  devoid  of  mental  capacity,  and  so  remained  until  her  death ; 
that  in  1876,  by  mutual  agreement  with  her,  he  went  to  New  York  City,  to  ez:gage 
in  business ;  that  October,  1880,  her  said  next  of  kin  wickedly  conspiring  to  deprive 
him  of  his  wife^s  estate,  should  he  survive  her,  and  that  they  might  inherit  the 
same,  caused  his  wife,  she  being  imbecile,  to  file  a  petition  for  divorce  against  him  in 
this  court  upon  the  grounds  stated  ;  that  they  caused  it  to  be  stated  in  her  affidavit 
to  obtain  service  by  publication,  that  his  residence  was  unknown,  when  he  avers 
*' that  they  knew  that  she  at  thetime  did  know  his  actual  whereabouts,"  that  he 
never  had  any  actual  notice  of  the  suit,  that  a  copy  of  the  petition  and  summons 
was  not  sent  to  him,  and  that  the  service  by  publication  was  not  legal,  and  that 
she,  his  wife,  although  a  decree  of  divorce  was  entered  against  him,  never  knew  of 
the  same  up  to  the  time  of  her  death. 

The  decree  is  set  out  in  full  and  made  part  of  the  petition.  To  this  petition 
the  defendants  demur  generally,  claiming  that  under  the  law  of  Ohio  governing 
divorce  proceedings  a  decree  of  divorce  is  not  the  subject  of  review  either  by 
appeal  or  by  petition  in  error — in  other  words,  that  the  decree  once  entered  dis- 
solving the  marriage  relation,  a  mnculo,  is  final  and  conclusive  between  the  parties. 

The  law  as  applied  to  judgments  and  decrees,  generally,  is,  that  after  the  term, 
they  may  for  reasons  named  in  the  statute,  be  set  aside  by  petition  or  original  bill, 
fraud  being  one  of  the  grounds. 

The  statute  relating  to  divorce  proceedings  is  special,  and  by  sec.  5706  of 
that  statute  it  is  in  terms  provided,  '*  No  appeal  shall  be  allowed  from  any  judg- 
ment or  order  of  the  court  of  common  pleas,  except  from  an  order  dismissing  the 
petition  without  final  hearing,  or  from  a  final  order  or  judgment  granting  or  re- 
fusing alimony." 

It  has  recently  been  held  by  this  court,  Wellington  v.  Wellington,  8  Dec  R.,  282, 
that  the  present  statute  is  in  effect  but  a  re-enactment  of  the  statute  in  force  in 
1863,  when  the  case  of  Parish  v.  Parish,  9  O.  S.,  534,  was  decided  by  our  Supreme 
Court.  The  syllabus  of  that  case  is  as  follows:  "A  decree  from  the  bonds  of 
matrimony,  although  obtained  by  fraud  and  false  testimony,  cannot  be  set  aside  on 
an  original  bill  filed  at  a  subsequent  term.*' 

The  court  in  that  case,  while  admitting  that  the  fraud  charged  was  of  the  most 
flagrant  character,  the  husband  falsely  charging  the  wife  with  adultery,  fraudulent 
contract  and  extreme  cruelty,  the  husband  going  into  a  county  where  he  did  not 
reside  to  bring  the  suit,  and  the  publication  of  the  notice  for  service  being  purposely 
withheld  from  circulation  in  the  county  of  her  residence,  yet  lield,  that  the  statute 
law  of  the  state  prohibiting  appeals  in  such  cases  "was  a  recognition  of  the  princip'es 
of  public  policy,  which  had  been  repeatedly  affirmed  by  the  courts,  that  a  judgment 
or  decree  which  affects  directly  the  status  of  married  persons  by  sundering  the 
matrimonial  tie  and  thereby  enabling  them  to  contract  new  matrimonial  relations 
with  other  and  innocent  persons,  should  never  be  reopened.  Such  a  course  would 
endanger  the  peace  and  good  order  of  society,  and  the  happiness  and  well-being  of 
those  who  i*inocently  reiving  upon  the  stability  of  a  decree  of  a  court  of  competent 
jurisdiction,  have  formed  a  connection  with  the  person  who  wrongfully  perhaps 
procured  its  promulgation."  Bascom  v.  Bascom,  7  O.,  part  2,  126 ;  Laughery  v. 
Laaghery,  15  O.,  404;  Tappan  ▼.  Tappan,  6  O.  S.,  64;  I^ucas  v.  Lucas,  8  Gray,  136, 
and  Green  t.  Green,  2  Gray,  861. 
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Notliwithstanding  the  fraudulent  conduct  and  the  manner  in  which  the  juris- 
diction was  invoked,  the  court  decided  that  jurisdiction  was  obtained,  using  this 
language :  "Though  there  was  not  any  actual  service  upon  Mrs.  Parish,  and  though, 
for  that  cause,  it  might  be  disregarded  in  New  York  or  elsewhere,  siill  the  court  iu 
Brown  county  had  jurisdiction  of  the  subj^^ct-matter,  and  of  the  parties-- of  ihe  one 
by  his  appearance  and  of  the  other  by  publication  in  a  newspaper  which  under  our 
statutes  is  as  effective  in  conferring  jurisdiction  as  actual  service." 

Our  Supreme  Court  has  never  modified  this  decision,  and  it  stands  today  as  the 
law  in  this  state.  The  counsel  for  plaintiff  rely  mainly  upon  a  recent  case  decided 
by  this  court,  case  of  Wellington  v.  Wellington,  8  Dec.  R.,  282.  I  have  examined  the 
case  with  care.  That  case  was  heard  upon  evidence.  It  is  clearly  distinguishable 
from  the  case  at  bar  and  Parish  v.  Parish,  supra.  In  the  Parish  case,  and  as  I  must 
hold  iu  this  case,  the  court  obtained  jurisdiction  over  the  parties  and  the  subject- 
matter.  In  the  Wellington  case  the  court  found  as  a  fact,  that  Mrs.  Wellington, 
the  plaintiff,  had  neither  residence  or  domicile  in  Ohio,  much  less  in  Hamilton 
county,  that  the  man  served  as  Wellington,  her  husband,  defendant,  whs  not  her 
husband  at  all,  but  some  one  personating  him  at  a  house  on  west  Fourth  street. 
The  court  found  there  was  absolutely  no  jurisdiction  obtained  in  the  premises  over 
either,  and  distinguished  the  case  from  Parish  v.  Parish  for  that  reason,  and  we 
think  was  clearly  justified  in  holding,  that  to  allow  such  a  judgment  to  stand  "would 
dishonor  the  law." 

That  Rine  was  brought  within  the  jurisdiction  of  the  court,  by  publication,  I 
think  sufficiently  appears  upon  the  face  of  the  petition  and  decree  embodied  therein. 
A  petition  was  med  invoking  the  jurisdiction  of  the  court  upon  a  subject-matter 
over  which  it  had  undoubted  jurisdiction — divorce — in  due  form  signed  by  the 
plaintiff.  This  was  the  place  of  her  residence,  and  for  aught  that  appears  in  the 
petition  his  residence  as  welL  Admitting  that  she  was  imbecile — insane  at  the  time, 
there  is  no  averment  that  she  had  any  trustee  or  gu  irdian,  or  that  she  had  ever  been 
adjudged  insane  by  any  court.  An  insane  person  may  be  a  party  to  a  suit,  without 
a  guardian,  next  friend  or  trustee,  and  be  subject  to  service  as  a  sane  person,  aiid 
our  Supreme  Court  in  ca.se  of  Johnson  v.  Pomeroy,  31  O.  S.,  247,  decided  that  a  judg- 
ment would  not  necessarily  be  set  aside  that  had  been  recovered  iu  an  action  against 
a  person  who  was  insane  when  he  was  sued  and  when  the  judgment  was  taken, 
although  the  plaintiff  knew  it  at  the  time.  The  service  was  upon  him  alone  and 
the  judgment  was  taken  by  default.  The  court  said:  "An  insane  person  may  be 
sued  and  jurisdictiou  over  his  person  acquired  by  like  process  as  if  he  were  sane. 
•  ♦  ♦  No  doubt  it  is  the  duty  of  a  plaintiff  who  sues  an  insane  person  if  he  has 
knowledge  of  the  insanity  to  inform  the  court  thereof.  But  the  failure  to  perform 
any  of  these  duties  does  not  affect  the  jurisdiction  of  the  court,  but  only  the  regu> 
larity  of  the  proceedings.  Therefore  it  is  that  the  judgment  of  a  court  having  juris- 
diction of  the  subject  matter  of  the  suit  and  of  the  person  of  such  party,  notwith- 
standing  .such  irregularity  is  not  absolutely  void." 

In  Sturges  V.  Longworth,  1  O.  S.,  650,  the  court  say:  **The  lunatic,  although 
incapable  of  defending  himself,  is  still  civilly  liable,  and  it  is  necessary  that  he 
should  be  brought  into  court,  that  jurisdiction  over  the  person  should  be  obtained 
before  the  court  can  proceed  to  act.  If  he  is  within  the  jurisdiction  of  the  court,  he 
should  be  served  witn  process,  as  other  parties  are  required  to  be  served." 

Section  5000,  Rev.  Stat,  provides :  •  •  •  "If  the  insanity  of  a  party  be  dis- 
covered, or  he  become  insane  after  the  action  is  brought,  it  shall  be  thereafter  prose- 
cuted, or  defended  by  his  guardian,"  etc. 

Section  5002,  Rev.  Stat.,  provides:  "That  when  the  insanity  of  a  party  is  not 
manifest  to  the  court  and  the  fact  of  insanity  is  disputed  by  a  party  or  attorney  in 
the  action  the  court  may  try  the  question,  etc." 

It  would  seem  from  these  authorities  and  statutory  references,  that  jurisdiction 
may  be  obtained,  notwithstanding  that  either  a  plaintiff  or  defendant  may  be  insane 
and  the  cause  will  proceed. 

"To  commence  a  suit  is  to  demand  something  by  the  institution  of  process  in 
a  court  of  justice  and  to  prosecute  the  suit  is  according  to  the  common  acceptation 
of  language  to  continue  that  demand.  *  •  •  The  court  must  determine  whether 
the  suit  is  prosecuted,  whether  the  demand  for  the  thing  to  which  a  right  is  asserted 
is  continued."  Callen  v.  Ellian,  13  O.  S.,  453. — The  decree  made  part  of  the  petition 
recites  fully  the  finding  of  the  court  upon  the  question  of  service,  the  appearance  of 
the  plaintiff,  etc 

Jurisdiction  was  taken  by  the  court  over  the  plaintiff  when  the  petition  was  in 
due  form  filed  in  conrt,  and  its  process  issued.  There  was  nothing  npon  the  face 
of  the  petition  showing  the  insanity  of  the  plaintiff,  nothing  showing  any  irregularity. 
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By  section  5000,  supra,  if  the  party  (plaintiff)  be  insane,  until  that  be  discovered  the 
suit  mnst  go  on  in  the  name  of  the  insane  plaintiff'as  originally  instituted. 

In  contemplation  of  law,  Rine,  when  publication  was  complete,  was  as  effectu- 
ally in  court  as  though  he  had  been  brought  in  by  actual  service.  It  was  his  rifs^ht 
and  duty,  in  contemplation  of  law,  to  hnve  raised  objection  to  the  insanity  of  the 
plaintiff 

Bat  the  direct  question  has  been  decided  in  Supreme  Court  of  Tennessee,  in  the 
case  of  Rankin  v.  Warner,  2  Lea,  302  (1879).  Warner,  an  insane  person,  commenced 
several  actions  of  ejectment  in  his  own  name,  alone.  Before  judgment  a  next  friend 
was  appointed  and  made  party  with  him.  The  court  said :  ''It  is  first  argued  that 
no  such  action  could  be  brought  in  the  name  of  Warner,  if  he  were  of  unsound  mind 
at  the  time  of  its  institution.  •  ♦  •  The  defendants  were  regularly  in  court  by 
sammons;  *  •  •  the  obiect  of  the  rule  requiring  a  next  friend  in  the  prosecu- 
tion of  suits  for  the  use  of  persons  under  disability,  is  to  have  some  one  responsible 
for  costs  and  liable  to  judgment  therefor,  and  to  have  some  one  upon,  and  against 
whom  the  court  may  make,  and  enforce  its  orders,"  etc. 

The  defendant  may,  by  proper  steps  at  the  right  time,  compel  the  presence  of  next 
friend  or  guardian.  If  both  fail  to  ask  it,  otherwise,  the  suit  may  proceed  to  a  final 
determination  in  the  name  of  the  plaintiff  under  disability.  The  law  mainly  designs 
to  protect  the  weak  and  dependent,  and  if  the  courts,  seeing  a  suitor  has  rights  or 
property  entitled  to  their  consideration  and  judgment,  turn  him  out  because  no  one 
will,  or  does  assume  the  role  of  guardian  or  next  friend  for  him,  they  will  certainly 
be  guilty  of  a  strange  perversion  of  the  object  of  their  creation." 

In  C.  &  P.  R.  R.  V.  Mungen,  78  III,  300,  the  court  say:  *'Until  the  appointment 
and  qualification  of  a  conservator  for  an  insane  person,  it  is  as  clear  tnat  a  suit  may 
be  brought  in  such  insane  person's  name  for  the  recovery  of  a  debt  due  him." 

In  Rebecca  O wing's  case,  1  Bland's  Ch.  (Md.).  290,  the  court  say:  "A  person 
who  is  actually  turn  compos  tnetttis,  but  who  has  not  been  found  to  be  so  under  a  wrii 
delunatico  tnquirendo,  may  be  permitted  to  sue  as  co-plaintiff  with  another.'* 

Also  as  bearing  to  some  extent  on  the  case  may  be  noted :  2  Brev.  (S.  C),  20 ;  18 
N.  J.  Eq..  438 ;  40  How.  Pr.,  328 ;  Shelf  on  Lunacy,  395  (ed.  of  1833);  24  Wend.,  85  ;  1 
Chitty  Pldgs.,  18;  1  Story,  Eq.  Pldgs.,  sec  66  and  notes;  1  Hill,  97  ;  Lane  v.  Schemer- 
heim ;  1  Bland.  Ch.,  290;  Colgate  Owing's  case,  373. 

I  may  say  my  first  impresssiohs  were  against  this  demurrer,  but  the  reading  of 
the  case  of  Parish  v.  Parish,  supra,  and  other  authorities  found  upon  the  subject, 
the  more  convinced  me  of  the  dangers  to  which  any  innovation  upon  the  principle 
of  public  policy  therein  recognized  might  lead.  The  fact  that  Mrs.  Rine  is  deceased, 
in  my  judgment  ought  not  to  reflect  the  principle  recognixed  in  the  cases  cited. 
She  is  not  here  to  defend.  Not  only  the  reputation  of  the  living,  but  the  reputation 
and  the  memory  of  the  dead,  are  to  be  affected.  The  plaintiff  is  asking  a  court 
of  equity  to  go  a  great  ways  to  aid  him,  now  it  seems,  in  a  matter  of  property  merely 
and  not  in  the  interest  of  marital  happiness.  Asking,  as  he  does,  such  extraordinary 
equities,  he  should  at  least  have  more  fully  pnt  the  court  in  possession  of  the  facts 
as  to  his  actual  whereabouts  from  1876  to  the  filing  of  this  pet*  f^ ion  in  1883,  and  have 
accounted  for  his  absence  from  an  imbecile  wife,  as  he  claims  /or  so  long  a  period  ; 
and  whether,  before  her  death,  believing  that  he  was  still  her  husband,  he  contributed 
to  her  support,  and  at  all  times  conducted  himself  towar'^  her  as  a  ^aithful  and  dutiful 
husband,  for  it  may  be  that  he  had  deserted  her,  and  in  equity  aivd  good  conscience 
she  ought  to  have  been  divorced  from  him.  He  should  come  into  court  with  very 
clean  hands.  In  Minis  v.  Mims,  33  Ala.,  100,  the  law  of  that  state  no  more  than  this, 
authorizing  such  a  suit,  the  Supreme  Court  refused  to  disturb  a  decree  for  alimony 
where  an  insane  wife,  in  an  insane  asylum,  by  her  ne^t  friend,  had  prosecuted  the 
suit  against  an  erring  husband.  His  petition  should  also  have  shown,  whether 
before  the  wife's  decease  and  after  the  oivorce  he  remarried  or  has  since  her  death, 
and  particularly  where  his  residence  was,  during  the  years  that  he  apparently  was 
living  away  from  her,  and  when  it  was,  and  how  it  was,  he  first  discovered  that  he 
had  lost  a  wife  and  possibly  an  estate.    The  demurrer  will  be  sustained.    As  the 

3uestions  involved  are  of  mnch  interest  to  all  the  parties,  the  plaintiff  may,  if  he 
esires  to,  amend  and  present  a  more  complete  record,  take  leave  to  do  so,  tha^  the 
reviewing  court  may  have  all  the  questions  of  law  and  fact  before  it  that  the 
case  will  afford. 

Gasser  &  Spangenberg  and  T.  C.  Campbell,  ft>r  plainti£ 

B.  P.  firadstreet,  foi  defendant. 
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tJosKPH  L.  Beck  «t  al.  v.   Commissioners  of  Medina  County 

KT  AL. 

1.  The  statutes  in  force  in  1881  relating  to  county  ditches  are  unconstitutional 

inasmuch  as  they  do  not  provide  that  the  compensation  for  laud  appropriated 
for  such  ditches  shall  first  he  paid  in  money  or  secured  by  a  deposit  in  money, 
as  required  by  the  constitution  of  the  state  of  Ohio. 

2.  The  requirement  that  a  yea  and  nay  vote  shall  appear  on  the  record  of  the 

county  commissioners  on  all  questions  involving  the  levying  of  taxes  and 
expenditures  of  money  applies  to  the  record  of  the  establishment  of  ditches 
requiring  expenses  to  be  incurred,  and  is  not  satisfied  by  a  record  merely 
showing  unanimous  consent.  The  record  should  show  full  compliance  witn 
law  where  lands  or  taxes  are  involved. 

3.  Revised  Statutes,  4457,  is  mandatory,  and  where  in  establishing  a  ditch  the  service 

of  notice  on  the  landowners  is  not  returned  under  oath,  nor  filed  with  the  audi- 
tor, nor  is  the  publication   of  notice  to  non-residents  verified  nor  filed  with 
the  auditor,  these  are  defects  of  substance  and  jurisdictional,  and  the  pro- 
ceedings thereafter  are  void  and  cannot  be  cured  by  the  probate  court. 

Upon  Appeai,  from  the  Board  of  Commissioners  of  Medina  county, 
Ohio. 

Hearing  upon  Motion  to  dismiss  the  petition. 

Licey  &  Heath  and  Bostwick  &  Barnard,  for  appellants. 

Joseph  Andrew,  for  commissioners  and  petitioners,  contra. 

Munson,  J. 

This  cause  is  founded  upon  the  petition  of  M.  V.  Bates  and  others 
filed  with  the  commissioners  of  Medina  county  for  the  location  and  con- 
struction of  a  county  ditch,  known  as  the  Westfield  and  Chippewa  ditch, 
situated  in  the  townships  of  Westfield  and  Guilford,  in  said  county  of 
Medina,  and  state  of  Ohio,  and  extending  from  a  point,  at  a  bridge  across 
Chippewa  creek,  at  or  near  lauds  owned  by  Charles  D.  Cook,  running 
thence  northerly  to  the  village  of  Seville,  and  from  thence  northwesterly 
along  and  into  the  line  of  the  old  ditch  into  Chippewa  lake. 

Claims  were  filed  before  said  commissioners  by  Pelton  and  Colbetzer 
and  others  for  compensation  for  lands  appropriated  for  said  ditch,  and 
compensation  was  awarded  Pelton  and  Colbetzer  in  the  sum  of  three  hun- 
dred dollars,  and  said  ditch  was  ordered  to  be  located  and  constructed : 
and  thereupon  an  appeal  was  taken  by  the  above  named  appellants  and 
others  to  this  court,  both  as  to  the  construction  of  the  ditch  and  the  com- 
pensation to  be  paid. 

On  the  day  for  the  preliminary  hearing  of  said  cause  before  the  probate 
court,  motions  were  submitted  by  said  appellants  to  dismiss  the  petition 
of  Bates  and  others — first,  for  the  reason  that  the  statutes  under  which 
the  said  commissioners  have  proceeded  to  order  the  location,  establish- 
ment and  construction  of  said  ditch  are  unconstitutional  and  void,  inas- 
much as  they  do  not  provide  that  the  compensation  for  land  appropriated 
for  said  ditch  shall  first  be  paid  in  money,  or  secured  by  a  deposit  in 
money,  as  required  by  the  constitution  of  the  state  of  Ohio ;  second,  that 
the  record  of  the  said  commissioners,  made  under  said  proceedings  to 
locate,  establish  and  construct  said  ditch,  is  not  a  full  and  complete 

tA  contrary  opinion  is  found  in  Zimmerman  t.  Canfield,  42  O.  S.,  463. 
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record  as  the  law  requires  to  be  kept  by  a  board  of  county  commissioners. 
Alter  iuU  argument,  extending  through  nearly  three  days,  in  which  the 
appellants,  commissioners  and  petitioners  have  been  fully  heard  by  coun- 
sel, and  after  careful  consideration  by  the  court,  carefully  examining 
every  feature  of  this  case,  the  court  is  of  the  opinion  that  it  has  no  juris- 
diction in  {his  cause,  and  that  the  motions  should  be  sustained  and  the 
petition  dismissed.  And  first,  as  to  the  constitutional  provision.  Sec- 
tion 19,  article  1,  of  the  constitution  provides : 

•*  Section  19.  Private  property  shall  ever  be  held  inviolate,  but  sub- 
ject to  the  public  welfare  when  taken  in  time  of  war  or  other  public  exi- 
gency imperatively  requiring  its  immediate  seizure,  or  for  the  purpose  of 
making  or  repairing  roads,  which  shall  be  open  to  the  public  without 
charge,  a  compensation  shall  be  made  to  the  owner  in  money,  and  in  all 
other  cases  where  private  property  shall  be  taken  for  public  use,  a  com- 
pensation therefor  shall  first  be  made  in  money,  or  first  secured  by  a 
deposit  of  money,  and  such  compensation  shall  be  assessed  by  a  jury, 
ivithout  deduction  for  benefits,  to  any  property  of  the  owner." 

Private  property  is  here  treated  as  inviolate,  and  can  in  no  case  be 
taken  for  a  public  purpose  without  compensation  rendered  therefor. 
This  well  settled  and  well  defined  principle  of  constitutional  law  is  what 
gives  protection  to  the  private  property  of  the  citizen,  and  makes  good 
government  both  possible  and  actual.  Without  such  security  to  private 
property  firmly  grounded  in  the  organic  law,  and  upon  which  all  our 
laws,  to  be  valid,  must  be  based,  protection  to  private  property  would  be 
impossible.  It  would  be  subject  to  the  greed  of  corporate  powers  and 
to  the  whims  often  of  fancied  public  improvements,  and  no  firm  and  stable 
security  to  private  property  would  be  afforded. 

The  law,  then,  before  us  relating  to  the  location  and  construction 
of  county  ditches,  according  to  previous  decisions  of  the  Supreme 
Court,  must  be  construed  and  interpreted  in  the  light  of  section  19  of 
article  1  of  the  constitution.  If,  on  a  careful  examination,  we  find  that 
the  present  county  ditch  law  makes  no  provision  by  which  the  commis- 
sioners, under  this  proceeding,  can  legally  raise  and  pay  the  compensa- 
tion for  lands  appropriated,  as  the  constitution  provides,  then  we  are 
forced  to  the  conclusion  that  the  law  is  not  within  the  pale,  and  therefore 
has  not  the  support  of  constitutional  authority,  and  is,  therefore, 
inoperative.  In  a  proceeding  of  this  kind,  which  takes  the  land  of  the 
citizen  against  his  will  and  protest,  and  converts  it  to  a  public  use,  the 
law  should  be  so  clear  and  well  defined  in  its  modes  and  operations  as  to 
leave  but  little,  if  any,  doubt  in  the  mind  of  the  court  construing  the 
law  that  it  defined  definitely  and  clearly  the  pur|x>se  to  be  obtained  and 
accomplished.  Sometimes,  in  the  construction  of  a  law,  hedged  in  with 
ambiguities,  taking  the  whole  statute  together,  courts  are  enabled  to  con- 
strue the  law  favorably  and  give  to  it  a  reasonable  and  fair  construction, 
and  thereby  execute  it,  but  when  a  provision  is  entirely  left  out,  such  a 
one  as  the  constitution  provides  is  vital  to  the  jurisdiction  of  the  case, 
then  we  should  call  a  halt  and  examine  the  ground  upon  which  we  stand 
carefully,  and  determine  correct  premises.  After  full  and  careful  exam- 
ination of  the  county  ditch  law  found  in  the  Rev.  Stat,  of  1880,  and  the 
amendatory  acts  thereto,  passed  in  1881,  the  court  is  of  the  opinion  that 
there  is  no  provision  in  the  present  county  ditch  law  prescribing  the 
mode  how  the  commissioners  are  to  pay  in  money,  or  to  secure  by  a 
deposit  in  money,  compensation  for  lands  appropriated  by  way  of  dam- 
ages  or  otherwise,  for,  unless  this  is  done  the  Supreme  Coturt  has  held 
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that  the  same  must  be  paid  by  the  mode  prescribed  iu  the  coiistitutiou 
before  any  legal  entry  can  be  made  upon  the  lands  of  individual  laud- 
owners  for  the  construction  of  a  ditch. 

A  brief  comparison  of  former  ditch  laws  with  the  present  county 
ditch  law  will  make  this  point  more  clear.  The  first  ditch  law  passed 
February  24,  1854,  under  the  present  constitution  did  not  recognize  what 
the  laws  since  and  now  recognize,  that  the  taking  of  private  ptoperty  in 
the  construction  of  a  ditch  is  a  public  taking,  nor  did  that  act  provide  for 
compensation  in  a  public  way,  which  some  of  the  succeeding  laws  have 
done  (until  now),  but  they  did  provide  the  mode  and  manner  in  which 
the  landowner  should  receive  compensation  for  his  lands  appropriated, 
which  the  present  law  fails  to  do.  In  the  act  of  1854,  sec.  9,  relating  to 
township  ditches,  it  is  provided  that  "  any  person  who  shall  suffer  any 
damage,  by  cutting  any  ditch  or  water  course,  or  throwing  up  any 
embankment,  or  changing  any  water  course,  shall  be  paid  by  those  inter- 
ested in  the  same  a  reasonable  compensation  in  money,  to  be  determined, 
according  to  the  provisions  of  this  act,  within  thirty  days  after  such 
damage  shall  have  been  ascertained."  The  amendatory  act  of  1357 
required  claimants  for  compensation  to  make  claim  therefor  to  the  trus- 
tees at  the  time  of  meetitig  to  determine  the  location  and  the  construc- 
tion of  the  ditch  ;  and  it  further  provided  that  the  trustees  should  esti- 
mate and  determine  the  amount  of  the  compensation  to  which  the  claim- 
ant would  be  entitled  for  the  appropriation  of  his  lands,  and  such  com- 
pensation awarded  was  to  be  assessed  against  the  parties  interested  and 
benefited  in  the  construction  of  said  ditch,  and  when  collected  was  to  be 
paid  over  to  the  parties  entitled  thereto.  The  Supreme  Court  sustained 
I  his  act,  Reeves  V.  Treasurer,  8  0.  S.,  833,  inasmuch  as  it  provided  the 
mode  and  manner  of  compensation  to  the  landowner  for  his  lands  appro- 
priated and  damages  sustained,  thereby  coming  within  the  provision  ot 
sec.  19  of  the  constitution. 

Again  we  find  that  on  March  24,  1859,  the  legislature  passed  a 
county  ditch  law,  amending  certain  defects  in  former  laws  and  repealing 
the  act  of  May  1,  1854,  and  the  act  amendatory  thereto,  passed  April  14, 
1857,  and  the  original  act  passed  February  24,  1853.  This  act  of  March 
24,  1859,  is  clearly  within  the  constitutional  provision.  There  is  no 
longer  any  trace  of  atiything  that  looks  Ukc  an  ambiguity,  but  a  well- 
defined  and  public  mode  of  how  the  compensation  is  to  be  paid.  The 
law  provides  that  when  the  commissioners  find  that  a  ditch,  drain  or 
water  course  will  be  conducive  to  the  public  health,  convenience  or  wel- 
fare, and  no  application  is  made  for  compensation,  that  they  shall  proceed 
to  locate  and  establish  the  ditch ;  but  if  applications  for  compensation 
shall  be  made,  further  proceedings  by  the  commissioners  shall  be  ad- 
journed, and  the  proceedings  shall  be  certified  to  the  probate  judge  of  the 
proper  county  by  the  county  auditor,  and  such  proceedings  shall  he  had  to 
determine  the  compensation  of  such  claimant,  or  claimants,  as  are  author- 
ized and  required  by  an  act  to  provide  for  compensation  to  the  owners  of 
private  property  appropriated  to  the  use  of  corporations,  passed  April  80, 
1852.  So  tar  as  the  same  are  applicable,  and  the  compensation  so  found 
and  assessed  in  favor  of  said  claimant,  or  claimants,  shall  be  certified  by 
the  probate  judge  to  the  county  auditor,  and  be  paid  out  of  the  county 
treasury  from  the  general  fund,  or  remain  deposited  therein  for  the  use  of 
such  claimant,  or  claimants,  and  the  county  commissioners  shall,  at  the 
next  regular  session  after  such  compensation  shall  have  been  assessed 
and  paid,  or  deposited  as  aforesaid,  proceed  to  locate  and  establish  such 
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ditch,  drain  or  water  course.  There  is,  and  can  be,  no  doubt  as  to  the 
meaning  of  this  language.  It  is  clear  to  the  ordinary  comprehension, 
and  well  defined.  It  provides  the  mode  how  the  money  shall  be  raised, 
and  to  whom  paid,  and  that  it  must  be  paid  before  a  ditch  can  be  con- 
structed. It  brushes  away  all  ambiguities,  and  leaves  not  a  doubt  in  the 
mind  of  the  court  that  it  is  clearly  within  the  purview  of  sec.  19  of  the 
constitution.  The  same  provision  is  contained  in  the  act  passed  by  the 
legislature  April  12,  1871,  and  said  act  was  in  force  at  the  time  of  the 
revision  of  the  statutes  of  1880. 

The  result  of  the  investigations  thus  far  brings  the  court  to  this  con- 
clusion, that  no  ditch  law,  township  or  county,  passed  under  the  present 
constitution  of  the  state  of  Ohio,  has  been  enacted  by  the  law-making 
power  of  this  state  that  has  not,  in  some  form,  provided  compensation 
for  lands  appropriated,  except  the  law  found  in  the  Rev.  Stat,  of  1880, 
and  the  acts  amendatory  thereof.  The  constitution  does  not  contemplate 
that  the  landowner  shall  wait  for  the  value  of  his  lands  appropriated  until 
the  same  shall  have  been  raised  by  the  slow  process  of  taxation,  or  by 
the  sale  of  bonds,  but  he  is  entitled  to  it  before  the  commissioners  enter 
on  his  premises  for  the  purpose  of  constructing  the  ditch.  The  constitu- 
tion does  not  contemplate  that  any  body  of  men,  clothed  with  authority, 
can  take  from  a  private  citizen  his  lands  or  his  property  for  a  public  pur- 
pose, and  refuse  him  compen.sation  therefor  without  either  a  payment  in 
money,  or  a  deposit  in  money,  and  drive  him,  at  his  own  expense,  to  his 
remedy  at  common  law  to  recover  his  property  rights.  If  this  was  the 
rule  of  the  law,  there  would  be  no  security  to  private  property,  and  the 
end  would  be  continued  and  multiplied  litigation — chaos  and  disorder. 

If  it  be  urged  that  no  permanent  settlement  of  this  question  has  yet 
been  made,  emanating  from  the  Supreme  Court,  that  the  appropriating 
of  private  property  for  the  construction  of  a  ditch  is  a  public  taking, 
within  the  meaning  of  the  constitution,  as  provided  in  sec.  19  of  article 
1, 1  refer  the  objector  to  the  case  of  Reeves  v.  Treasurer,  8  O.  S.,  333,  in 
the  constructing  of  the  act  by  the  court  relating  to  the  act  of  May  1, 
1854,  and  the  amendatory  act  of  April  14,  1867,  in  which  the  said  court 
pronounce  that  the  said  acts  are  in  contravention  of  the  19 ih  section  of 
the  Bill  of  Rights,  *'  inasmuch  as  they  authorize  an  appropriation  of 
private  property  without  reference  to  the  public  welfare."  This  decision 
dearly  brings  the  construction  of  the  present  county  ditch  law  within 
the  purview  of  sec.  19  of  article  1  of  the  constitution,  and  the  provisions 
of  said  law,  coming  within  the  purview  of  the  constitutional  provision, 
are  to  be  construed  according  to  sec.  19  of  article  1. 

It  is  well  to  bear  in  mind,  as  we  go  along,  that  the  provision  relating 
to  compensation  for  lands  appropriated,  contained  in  the  act  of  May  1, 
1862,  providing  how  the  money  was  to  be  raised  and  how  paid,  and 
which  act  the  Supreme  Court,  Sessions  v.  Crunilton,  20  O.  S.,  849,  857, 
held  to  be  within  the  purview  of  constitutional  authority,  has  been  con- 
tinued in  every  township  ditch  law,  authorizing  township  trustees  to 
locate  and  establish  ditches,  until  the  present  law  of  the  Rev.  Stat,  of 
1880,  adding  to  the  same  the  words  in  sec.  4521,  "and  no  order  for  the 
opening  or  sale  of  any  ditch,  or  any  part  thereof,  located  and  established 
under  this  chapter,  shall  be  made  until  the  amount  of  compensation,  for 
land  appropriated,  shall  have  been  paid,*'  and  the  said  township  ditch  laws 
have  also  provided  the  mode  of  raising  the  money  to  be  paid  for  lands 
appropriated,  and  prescribed  the  method  and  time  of  payment.  The 
provision  in  the  county  ditch  law  of  1859,  heretofore  cited,  relating  to 
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the  location  and  construction  of  county  ditches  by  the  commissioners,  and 
prescribing  that  the  value  for  lands  appropriated  shall,  when  ascertained, 
be  paid  out  of  the  county  treasury,  upon  the  order  of  the  probate  judge, 
or  remain  on  deposit  there  for  the  claimant,  or  claimants,  (6b*  O.  L-,  sec.  4, 
p.  59,)  has  been  substantially  continued  in  every  county  ditch  law  from 
that  time  to  the  county  ditch  law  of  the  Rev.  Stat,  of  1880,  where  it 
entirely  disappears,  and  no  trace  of  a  well-settled  constitutional 
provision  in  the  law  is  longer  to  be  found.  It  has  entirely 
disappeared.  It  has  dropped  out,  either  by  legislative  design  or 
by  legislative  mistake.  If  the  legislature  intended  to  leave  out  that 
clause  of  the  law  relating  to  compensation,  embodied  in  the  act 
of  1859  and  of  the  act  of  1871,  which  provided  that  the  compensation 
found  due  for  lands  appropriated  should  be  paid  out  of  the  county 
treasury,  upon  the  order  of  the  probate  judge  of  the  proper  county,  as 
has  substantially  been  the  law  from  1859  to  1880,  relating  to  the  con- 
struction of  county  ditches,  and  provide  therefor  the  mode  of  paying 
compensation,  as  provided  in  the  township  ditch  law,  or  by  some  other 
mode,  they  most  clearly  failed  so  to  do.  It  is  difficult  to  explain  why 
this  is  so,  except  upon  the  supposition  that  the  code  commissioners 
failed  to  include  in  their  revision  of  the  law,  the  provision  of  the  law  of 
1869  and  of  1871,  relating  to  the  payment  of  compensation  for  lands  ap- 
propriated, and  that  the  legislature,  failing  to  detect  the  omission  and  re- 
store this  vital  provision  of  the  law,  enacted  it  as  we  find  it.  As  well 
might  we  claim  that  the  law  was  constitutional  that  dispensed  with  the 
right  of  trial  by  jury  in  the  assessment  of  the  value  of  lands  appropri- 
ated in  the  construction  of  a  county  ditch,  as  to  claim  the  law  constitu- 
tional that  provides  no  means  of  paying  such  assessment  in  the  mode 
prescribed  by  the  constitution.  In  the  act  passed  February  27,  1867, 
(64  O.  L.,  27)  it  was  provided  that  land  might  be  appropriated  for 
ditches  in  certain  cases,  but  made  no  provision  for  compensation  to  the 
owner,  in  money,  to  be  assessed  by  a  jury  for  the  land  appropriated. 

In  the  case  of  Watson  v.  Township,  21  O.  S.,  667,  it  was  held  by 
the  Supreme  Court  that  the  want  of  such  a  provision  brought  the  act  in 
conflict  with  section  19,  article  1,  of  the  constitution,  and  that  the  con- 
stitution did  not  enforce  itself — believing  that  the  points  gone  over  are 
well  taken ;  that  the  constitution  recognizes  that  the  appropriation  of 
private  property,  in  the  construction  of  a  county  ditch,  is  a  public  tak- 
ing, within  the  meaning  of  the  constitution ;  that  the  compensation  for 
lands  appropriated  in  the  construction  of  such  ditch  must  be  paid, 
within  the  letter  and  spirit  of  the  constitution,  either  by  a  payment  in 
money,  or  by  a  deposit  in  money,  before  any  valid  order  can  be  made  for 
the  construction  of  such  ditch,  and  that  the  law  in  this  respect,  to  be 
valid,  must  be  clearly  within  both  the  letter  and  spirit  of  constitutional 
requirements — in  other  words,  the  law  and  the  constitution  must  have 
such  a  harmonious  blending,  both  in  spirit  and  letter,  as  to  leave  but 
little  or  no  doubt  in  the  mind  of  the  court  that  the  one  is  supported  by 
the  other. 

If  we  examine  the  only  two  sections  of  the  county  ditch  law,  that 
gives  to  the  commissioners  the  power  to  raise  the  necessary  means  to 
pay  for  the  location  and  the  construction  of  a  county  ditch,  we  find  that 
the  authority  given  is  wholly  and  entirely  inadequate  to  empower  the 
commissioners  to  raise  and  pay  compensation  for  lands  appropriated  in 
the  mode  and  manner  prescribed  by  the  constitution* 
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Section  4461  of  the  amendatory  act  of  the  Rev.  Stat,  of  1881  pro- 
vides that  "the  commissioners  shall,  upon  actual  view  of  the  premises, 
fix  and  allow  such  compensation  for  lands  appropriated,  and  assess  such 
damages  as  will,  in  their  judgment,  accrue  from  the  construction  of  the 
improvement  to  each  person  or  corporation  making  application  there- 
for/' etc.  The  law  simply  says  assess  and  allow  compensation.  It  does 
not  say  against  whom,  or  provide  anywhere  the  mode  of  raising  the 
money.  Section  4481  provides  that  if  the  commissioners  determine  to 
issue  the  bonds  of  the  county,  to  pay  for  the  expenses  of  constructing 
any  ditch,  they  shall  make  an  assessment  upon  all  the  lots,  lands,  public 
or  corporate  roads,  or  railroads,  benefited  by  the  improvement,  in  pro- 
portion to  the  apportionment  hereinbefore  provided  for,  sufficient  to  pay 
the  costs  of  location,  and  the  first  year's  interest,  and  including  the  fees 
of  the  surveyor  and  engineer  made  after  locating,  in  superintending  the 
construction  of  the  improvement,  and  order  the  same  to  be  put  on  the 
duplicate  for  collection.  Not  a  word  is  said  in  this  section  with  refer- 
ence to  raising  money  to  be  used  by  the  commissioners  in  paying  the 
value  of  lands  appropriated  in  the  construction  of  the  ditch.  The  mone}' 
so  raised  is  to  be  used  simply  in  the  cost  of  location  and  construction 
and  the  first  year's  interest,  and  in  the  payment  of  the  engineer  after 
the  ditch  is  located.  Section  4482  provides  that  after  the  bonds  are  is- 
sued that  they  shall  not  be  sold  for  less  than  their  par  value,  and  the 
money  arising  from  such  sale  shall  be  used  for  no  other  purpose  than 
the  construction  and  expense  of  said  improvement.  Not  even  an  inti- 
mation in  these  two  sections  which,  of  the  entire  law,  refers  to  the  only 
means  of  raising  money  for  any  purpose  whatever  to  be  used  in  the  lo- 
cation and  construction  of  a  county  ditch,  as  provided  by  section  19  of 
the  Bill  of  Rights  for  payment  of  compensation.  No  reference  what- 
ever <^f  the  mode  and  manner  of  raising  the  necessary  funds  to  pay  for 
lands  appropriated  in  the  location  and  construction  of  a  county  ditch  in 
the  mode  and  manner  prescribed  by  the  constitution. 

The  Supreme  Court,  in  the  case  of  Sessions  v.  Crunkilton,  20  O.  S., 
357,  '*held  that  the  amount  of  compensation  for  lands  appropriated  is  no 
part  of  the  sum  which  may  be  certified  to  the  auditor  to  be  placed  on 
the  duplicate  to  be  collected  in  the  form  of  taxes."  The  very  important 
question  then  arises,  is  there  any  power  in  the  present  county  ditch  law 
whereby  the  commissioners  can,  in  conformity  with  the  constitution  of 
the  state,  raise  and  pay  in  money,  or  secure  by  a  deposit  in  money,  to 
the  claimant  the  value  of  lands  appropriated  by  way  of  compensation  or 
damages? 

The  court  is  free  to  say,  that,  aftei  a  careful  and  painstaking  inves- 
tigation and  examination  of  every  feature  of  this  case,  as  presented,  that 
it  fails  to  find  in  the  present  county  ditch  law  any  power  enabling  the 
commissioners  to  raise  the  means  prescribed  by  section  19,  article  1,  oi 
the  constitution  to  pay  the  value  of  lands  appropriated.  They  cannot 
raise  it  by  the  sale  of  bonds,  because  the  law  does  not  so  provide.  They 
cannot  raise  it  by  taxation,  or  assessments,  because  that  is  too  slow  for 
the  constitutional  provision.  They  cannot  pay  the  same  out  of  the 
county  treasury,  upon  the  order  of  the  probate  judge,  for  that  is  no 
longer  the  law.  They  cannot  assess  the  compensation,  in  the  construe- 
tion  of  a  county  ditch,  from  the  petitioners,  and  those  who  will  be  bene- 
fited thereby,  and  collect  and  pay  the  same  before  the  construction  oi 
the  ditch,  because  the  law  has  failed  to  give  them  authority  so  to  do. 
It  seems  to  the  court  that  the  present  county  ditch  law  is  so  defective  in 
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this  respect  as  not  to  confer  upop  the  commissioners  sufficient  jurisdic- 
tion to  locate  and  construct  a  county  ditch  where  compensation  is 
claimed.  That  the  constitution  does  noi  execute  itself,  in  the  absence  of 
statutory  provisions,  giving  to  it  the  aid  of  courts  and  juries,  is  a  well- 
settled  proposition — one  that  is  sustained  in  an  able  opinion  by  the  Su- 
preme Court  in  4  O.  S.,  176. 

It  seems  almost  an  act  of  supererogation  to  argue  this  question  fur- 
ther. Permit  me  to  quote  a  single  paragraph  from  an  able  opinion  of 
Judge  Miller,  of  the  probate  court  of  Clark  county,  in  a  case  similar  to 
this.  I  do  this  because  it  expresses  my  views  upon  the  case  in  contro- 
versy, and  upon  the  right  of  eminent  domain,  which  every  state  pos- 
sesses as  an  incident  to  sovereignty,  much  better  than  I  could  express  it. 
He  says : 

"While  the  exercise  of  the  power  of  eminent  domain  is  an  incident 
to  the  sovereignty  of  every  state,  yet,  by  the  constitution  of  the  United 
States,  and  those  of  almost  all,  if  not  all,  the  states,  a  limitation  is 
placed  upon  this  power  by  requiring  that  compensation  be  made  to  the 
owner.  The  Ohio  constitution  goes  further  and  provides  that  this  com- 
pensation shall  first  be  paid,  or  secured  to  be  paid,  before  the  land  is 
taken.  In  this  particular  the  Ohio  constitution  stands  almost  alone,  and 
has  originated  a  series  of  judicial  decisions  that  are  peculiar  in  this,  and 
a  few  only,  of  the  other  states.  It  was  evidently  the  intention  of  the 
framers  of  our  organic  law,  at  a  period  when  public  works,  and  particu- 
larly railroads,  were  being  largely  projected  to  provide  against  evils  to 
which  landowners  had  been  subjected  in  condemnation  proceedings,  and 
not  leave  their  compensation  for  lands  taken  for  public  use  subject  to  the 
uncertainty  of  payment  by  railroad  companies,  or  other  corporations, 
whose  property  was  covered  with  mortgages,  to  secure  bondholders,  and 
it  may  be  added  that  it  certainly  was  not  the  intention  to  leave  it  to  be 
paid  by  installments  of  assessments,  paid  on  the  tax  duplicates,  the  pay- 
ment of  which  is  liable  constantly  to  be  enjoined,  on  account  of  substan- 
tial defects,  either  of  parties  or  practice  in  the  proceedings  through 
which  the  lands  had  been  entered  upon  and  occupied  for  public  improve- 
ments. The  landowner  was  not  to  be  driven  to  his  remedy  at  common 
law,  after  entry,  for  damages,  nor  to  bring  suit  to  recover  his  compensa- 
tion after  it  was  assessed ;  nor  to  defend  an  injunction  proceeding  against 
an  assessment  placed  on  the  tax  duplicate  for  his  benefit.  He  was  to 
have  it  in  hand,  or  deposited  where  he  could  lay  his  hands  upon  it  with- 
out resort  to  any  legal  process  in  his  own  behalf  to  obtain  it ;  and  this, 
too,  first,  that  is,  before  his  land  was  in  any  way  taken  for,  or  subjected 
to,  a  public  use." 

I  take  leave  of  this  part  of*  the  case  by  saying  that  it  seems  to  the 
court  that  the  legislature  has,  by  its  own  act,  at  least,  put  a  temporary 
legislative  injunction  over  the  whole  matter  of  locating  and  constructing 
county  ditches  in  the  state  of  Ohio,  at  least  where  compensation  is 
claimed  and  allowed. 

Let  us  now  proceed  and  examine  the  merits  of  the  motion  alleging 
the  incompleteness  and  insufficiency  of  the  records  of  the  commission- 
ers in  the  matter  of  the  location  and  construction  of  this  ditch.  By  law 
the  auditor  of  the  county  is  made  the  clerk  of  the  board  of  county  com- 
missioners. Section  850  of  the  Rev.  Stat.,  provides  that  the  clerk  shall 
keep  a  full  and  complete  record  of  the  proceedings  of  the  board  in  a 
suitable  book  provided  for  that  purpose,  entering  every  motion,  with  the 
name  of  the  person  making  the  same,  on  the  record,  and  he  shall  call 
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and  record  the  yeas  and  nays  on  every  motion  which  involves  the  levy- 
ing of  taxes,  or  the  appropriation  or  payment  of  money,  etc. 

The  location  and  construction  of  a  county  ditch,  while  to  a  certain 
extent  it  is  an  advisory  proceeding,  it  is,  nevertheless,  a  proceeding  in 
rem,  II  reaches  to  and  affects  the  land,  and  all  records  made,  whether 
by  a  board  of  county  commissioners,  or  by  any  other  tribunal,  which 
affects  the  title  to  real  estate,  or  which  takes  from  th^  landowner  his 
lands  and  conveys  to  the  public  an  easement  through  the  same,  should 
be  so  full  and  complete,  in  all  its  details  and  general  import,  as  to  admit 
of  no  doubt  or  contradiction  of  its  substantial  correctness.  Where  the 
law  is  mandatory  and  directs  the  mode  how  a  record  shall  be  kept,  any 
other  record  than  that  prescribed  by  the  law  is  insufficient.  They 
should,  in  fact,  answer  the  definition  given  by  Lord  Coke  (Burrill's 
Law  Dictionary,  page  887),  '*that  they  import  in  themselves 
such  incontroUable  verity  as  to  admit  no  averment  plea  or  proof  to  the 
contrary."  Where  the  statute  provides  that  on  all  questions  involving 
the  levying  of  taxes  and  the  expenditure  of  money,  that  a  yea  and  nay 
vote  shall  appear  on  the  record,  and  the  record  shows  a  unanimous  con- 
sent, such  a  record  is  not  such  a  one  as  the  law  contemplates,  and  so  far 
is  defective,  and  this  defect  goes  to  the  jurisdiction  of  the  subject-matter 
involved.  On  all  matters  which  affect  title,  which  take  the  lands  of  the 
landowner  and  convey  an  easement  through  the  same  to  the  public,  or 
to  an  individual,  the  record  cannot  be  too  complete.  There  should  be  a 
perfect  chain  of  all  the  proceedings  appearing  upon  the  records  in  the 
mode  and  manner  which  the  law  directs. 

I  come  now  to  examine  the  question  as  to  whether  the  resident 
landowners  along  the  line  of  this  ditch  had  legal  notice  of  the  location 
and  construction  of  this  proposed  ditch.  The  court  does  not  deem  it 
necessary  to  consider  all  of  the  points  raised  in  the  general  motion,  but 
will  confine  itseli  mainly  to  a  consideration  of  the  seventh  point,  relating 
to  the  legality  of  the  notice  supposed  to  have  been  given  to  the  resident 
landowners  along  the  line  of  the  proposed  county  ditch. 

I  cannot  clearly  elucidate  the  subject-matter  that  I  desire  to  present 
without  quoting  entire  section  4457  of  the  amended  county  ditch  law  of 
1881,  which  provides,  that  **upou  the  filing  of  the  report  of  the  surveyor 
or  engineer,  the  auditor  shall,  without  delay,  fix  a  day  for  the  hearing  of 
the  same  ;  he  shall  prepare  and  deliver  to  the  petitioners  or  any  one  of 
them,  a  notice  in  writing  directed  to  the  resident  lot  or  landowners,  and 
to  the  authorities  of  municipal  or  private  corporations,  affected  by  the 
improvement,  setting  forth  the  pending  substance  and  prayer  of  the 
petition,  together  with  a  statement  of  the  apportionment  made  to  such 
person  or  corporation,  by  the  surveyor  or  engineer  in  his  report,  a  copy 
of  which  notice  shnll  be  served  upon  each  lot  or  landowner,  and  upon 
each  member  of  any  such  public  board  or  authority,  and  upon  an  officer 
or  agent  of  such  private  corporation,  or  left  at  his  usual  place  of  resi- 
dence, at  least  eight  days  before  the  day  set  for  the  hearing,  and  the 
person  who  serves  the  same  shall  make  return  on  the  notice  under  oath, 
of  the  time  and  manner  of  service,  and  file  the  same  with  the  auditor  on 
or  before  that  day,  and  the  auditor  shall  at  the  same  time  give  the  like 
notice  to  each  non-resident  lot  or  landowner  by  publication  in  a  news- 
paper printed  and  of  general  circulation  in  the  county,  for  at  least  two 
successive  weeks  before  the  day  set  for  the  hearing,  which  notice  shall 
be  verified  by  the  affidavit  of  the  printer  or  other  person  knowing  to  the 
fact,  and  filed  with  the  auditor  on  or  before  that  day.**    The  whole  of 
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this  section  is  mandatory.  There  is  no  evading  it,  and  any  proceeding 
in  the  matter  of  the  location  and  construction  of  a  county  ditch,  to 
obtain  jurisdiction  of  the  same,  contrary  to  the  provisions  herein  set 
forth,  are  entirely  without  authority.  The  language  of  the  statute  is  that 
the  auditor  shall  prepare  and  deliver  to  the  petitioners  or  any  one  of 
them,  a  notice,  in  writing  directed  to  the  resident  landowners,  etc. 
There  is  nothing  in  the  transcript  of  the  record  to  show  that  the  law  in 
this  respect  was  complied  with.  There  is  nothing  to  show  that  a  notice 
was  delivered  by  the  auditor  to  the  petitioners,  or  any  one  of  them. 
There  is  nothing  in  the  record  to  show  that  any  legal  notice  was  given, 
and  there  is  nothing  now  to  show  that  any  of  these  various  parties  upon 
which  service  is  claimed  to  have  been  had,  are  legally  in  court,  except 
thiese  appellants ;  if  they  are  the  record  should  most  clearly  show  it. 
On  October  18, 1882,  the  record  shows  that  the  commissioners  found  that 
proper  notice  had  not  been  given  and  an  adjournment  was  had  to  meet 
at  the  auditor's  office  on  the  first  Monday  in  May,  188'3.  With  reference 
to  the  original  paper  where  notice  was  thought  to  have  been  given,  the 
court  has  nothing  to  say.  further  than  that  the  same  was  never  filed  with 
the  auditor  as  the  law  directs.  From  October  18,  when  the  commission- 
ers found  that  proper  notice  had  not  been  given,  the  record  is  entirely 
silent,  as  to  whether  any  other  notice  having  been  given  or  issued,  and 
from  the  record  the  court  could  not  determine  or  even  infer  that  any 
attempt  had  been  made  to  obtain  service  thereafter.  There  is  a  paper, 
which  purports  to  be  a  return  of  service,  accompanying  the  transcript, 
as  one  of  the  original  papers,  but  which  has  neither  been  sworn  to  by  the 
person  serving  the  same  before  any  ofl&cer  authorized  to  administer  oaths, 
or  filed  with  the  auditor  as  the  law  ditects,  and  is  entirely  worthless  as 
proof  of  the  service  of  notice  as  the  law  directs. 

The  same  may  be  said  of  the  attempt  to  obtain  service  by  publica- 
tion, upon  non-residents.  There  is  nothing  in  the  record  to  show  that 
such  service  was  obtained,  and  the  original  paper  accompanying  the 
transcript  purporting  to  be  a  notice  by  publication  to  non-resident  land- 
owners, is  neither  signed  by  the  proprietor  of  the  paper  publishing  the 
same,  or  sworn  to  and  filed  with  the  auditor  as  the  law  directs.  These 
are  defects  in  these  proceedings  which  it  is  beyond  the  power  of  the 
court  to  re/iVidy.  They  go  to  the  jurisdiction  of  the  whole  case  and  are 
fatal  to  this  proceeding. 

The  court  cannot  presume  that  things  were  done  which  the  records 
and  the  original  papers  clearly  show  were  not  done.  The  probate  court, 
like  the  commissioners,  is  the  creature  of  law,  and  while  it  is  empowered 
under  the  law  to  cure  technical  ^Jefects  in  proceedings  of  this  kind,  it 
cannot  cure  defects  in  substance  Wh'ich  are  purely  jurisdictional. 

In  the  case  of  Sessions  v.  Crunkilton,  sufirUy  the  Supreme  Court  held, 
'*that  the  filing  of  a  bond  with  the  petition,  and  the  finding  by  the 
trustees  that  the  bond  has  been  filed  and  notice  given  as  required  by  the 
statute,  are  conditions  essential  and  precedent  to  the  right  of  the  trusteef. 
to  hear  and  determine  the  petition.  The  omissions  to  file  the  bond  and 
give  written  notice  to  resident  owners  of  land  along  the  route  of  thepro- 
p  oSed  ditch,  are  not  merely  technical  irregularities  and  defects  withio 
the  meaning  of  this  proviso  (the  act  of  May,  1868,  remedial  statute). 
But  the  filing  of  such  bond,  and  the  giving  of  such  notice  are  jurisdic- 
tional facts,  and  essential  to  the  right  of  the  trustees  to  hear  and  deter- 
mine the  petition." 
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In  the  case  of  Moore  v.  Starks,  1  O.  S.,  869,  872,  the  court  held, 
**the  legislature  have  prescribed  the  means  by  which  the  courts  shall 
obtain  jurisdiction,  and  the  courts  cannot  determine  that  anything  short 
of  such  means  shall  give  them  jurisdiction." 

If  the  commissioners  in  this  case  have  obtained  no  jurisdiction  for 
the  want  of  proper  service,  the  court  certainly  has  acquired  none.  In 
this  case  the  bond  was  filed,  but  the  notice,  both  as  to  the  record  and  the 
original  papers,  is  detective,  and  the  commissioners  at  no  time  in  the 
progress  of  this  case  have  had  any  jurisdiction  of  the  same,  except  of  the 
subject-matter. 

That  the  commissioners  acted  according  to  their  best  judgment  in 
this  proceeding,  the  court  has  no  doubt.  They  determined  their  pro- 
ceedings according  to  the  best  lights  they  had  with  an  honest  intention 
to  secure  the  public  good,  and  believed  the  course  they  pursued  to  be 
the  proper  one  and  the  best,  but  in  the  execution  of  statutes  which  are 
mandatory,  they  are  acting  under  the  same  fixed  rule  of  conduct,  that 
the  courts  are  bound  to  obey,  if  they  would  have  their  proceedings  valid, 
and  if  they  do  not  do  this,  that  there  is  no  power  given  to  the  court  to 
remedy  them,  and  the  court  must  pass  upon  this  matter  as  it  finds  it. 
Some  of  the  matters  of  this  record  are  substantially  correct,  and  the  court 
has  only  referred  in  its  opinion  to  such  matters  relating  to  service, 
which  the  record  and  original  papers  does  not  show  was  made  and 
which  the  court  deems  fatal  to  the  jurisdiction  of  the  commissioners  in 
this  case.  I  affirm,  as  a  safe  rule,  that  in  all  proceedings  in  rem, 
whether  by  sale,  foreclosure,  or  by  appropriation  for  the  public  welfare, 
that  reaches  to  and  affects  lands  and  compels  taxes,  that  the  record  of 
all  such  proceedings  whether  before  the  commissioners  or  courts,  cannot 
be  too  full  and  complete,  and  it  should,  in  every  case,  show  that  the  law 
had  been  fully  complied  with.  I  cannot  express  my  views  on  this  sub- 
ject so  well  in  any  way  as  to  quote  briefly  from  the  opinion  of  one  of  the 
ablestlaw  writers  of  the  times.  He  says:  "That  that  legislative  body  is 
the  supreme  power  of  the  state  ;  and  whenever  it  acts  within  the  pale  of 
its  constitutional  authority,  the  judiciary  is  bound  by  it,  and  it  is  not 
competent  to  the  latter  tribunal  to  dispense  with  a  regulation  or  requisi- 
tion, plainly  prescribed  by  the  lormer,  or  to  say  that  this  mode,  that,  or 
the  other,  is  as  the  one  dictated  by  the  legislature,  for  this,  in  fact,  would 
be  placing  the  judiciary  above  the  legislature,  by  enabling  the  former  to 
nullify  the  acts  of  the  latter,  or  to  supersede  them  by  substitutes,  to 
which  the  legislature  might  not  have  assented,  had  the  proposition  been 
submitted  to  it.  The  intention  of  the  legislature  should  control  abso- 
lutely the  action  of  the  judiciary.  Where  that  intention  is  clearly 
ascertained,  the  courts  have  no  other  duty  to  perform  than  to  execute 
the  legislature's  will,  without  any  regard  to  their  own  views  as  to  the 
wisdom  or  justice  of  the  particular  enactment.  There  is  no  more  . 
propriety  in  dispensing  with  one  positive  requirement  than  another ;  a 
whole  statute  may  thus  be  dispensed  with  when  in  the  way  of  the  caprice 
or  will  of  a  judge.  And  besides  it  vests  a  discretionary  power  in  the 
ministerial  officers  of  the  law,  which  is  dangerous  to  private  rights  and 
the  public  inconvenience,  occasioned  by  the  want  of  uniformity  in  the 
mode  of  exercising  a  power,  is  a  strong  reason  for  bridling  this  discre- 
tion. It  is  dangerous  to  attempt  to  be  wiser  than  the  law,  and  when  its 
requirements  are  plain  and  positive,  the  courts  are  not  called  upon  to 
give  reasons  why  it  was  enacted.  And  courts  should  adhere  to  the 
cardinal  rale  that  the  judicial  functions  are  always  best  discharged,  by  an 
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honest  and  earnest  desire  to  ascertain  and  carry  into  effect  the  intention 
of  the  law-making  body."  The  same  rule  that  is  here  applied  to  the 
courts,  applies  with  equal  force  to  any  public  body  of  men  clothed  by 
the  law  with  power  to  reach  out  and  appropriate  land  and  levy  the  tax  to 
contribute  to  a  public  improvement.  Here  we  are  trenching  upon  sacred 
ground.  We  are  invading  the  domain  of  private  property,  and  we  can- 
not be  too  careful  and  painstaking  in  our  actions  and  proceedings  when 
we  trench  upon  the  private  property  of  the  citizen,  and  take  from  him 
his  lands  and  convey  the  title  in  them  to  the  public.  But  I  will  not 
argue  this  matter  further.  From  the  many  considerations  already 
adduced,  the  court  is  of  the  opinion  that  there  is  not  any  adequate  pro- 
vision in  the  law,  for  the  payment  of  money  or  deposit  of  money,  before 
the  lands  are  taken  possession  of  for  the  construction  of  a  county  ditch, 
and  that  hence  the  law  does  not  meet  the  constitutional  requirement,  and 
that  no  valid  order  can  be  made  under  the  law  in  the  construction  of  a 
county  ditch. 

Second — That  the  records  in  this  cause  and  the  original  papers  filed 
do  uot  show  that  any  legal  service  was  had  upon  the  resident  landowners 
along  the  line  of  this  proposed  county  ditch,  and  that  the  commissioners 
have  failed  for  the  first  and  second  cause  to  obtain  any  jurisdiction 
whatever  in  this  case.  And  as  the  court  is  of  the  opinion  that  for  these 
reasons  no  valid  final  order  can  be  made  and  that  all  preliminary  proceed- 
ings thus  far  had  are  of  no  avail.  The  order  will  be  therefore,  to  dis- 
miss the  petition  upon  which  this  proceeding  is  founded. 


LEGISLATIVE  AGENT— NEGLIGENCE*  25 

[Hamilton  Common  Pleas.] 

tJoHN  Daley  v.  Board  op  Public  Works. 

1.  Unless  expressly  authorized,  an  action  will  not  lie  against  an  agent  of  the  legis- 

lature, as  such  agent,  for  damages  sustained  by  private  parties  through  the 
negligence  of  such  agent  in  the  performance  of  the  duties  imposed  by  the 
legislature. 

2.  Where,  under  an  act  of  the  legislature,  a  fund  is  produced  by  the  levy  of  a  tax, 

to  be  used  and  applied  to  purposes  specified,  and  for  no  other,  such  fund  can- 
not be  subjected  to  the  payment  of  consequential  damages  to  private  parties, 
caused  by  the  negligent  prosecution  of  the  work. 

ROBBRTSON,  J. 

In  March,  1882,  the  plaintiff  was  working  for  and  under  the  employment  of 
the  board  of  public  works  in  the  capacity  of  a  laborer,  shoveling  earth  from  and 
along  a  brick  eanbankment  in  the  grading  and  completing  of  that  portion  of 
Columbia  avenue  lying  within  the  city  limits.  As  is  alleged,  by  the  carelessness 
and  negligence  of  the  superintendent  of  the  work,  and  without  fault  of  the  plain- 
tiff,  he  was  injured  and  disabled  and  now  brings  this  suit  against  the  board  of 
public  works  for  $5,000  damages. 

The  board  of  public  works  is  a  city  board  generally,  and  if  grading  and  com- 
pleting of  Columbia  avenue  had  been  a  part  of  the  duty  of  this  board  for  the  city, 
the  question  presented  in  this  case  could  not  have  arisen,  but  as  such  city  board, 
the  grading  and  completing  of  Columbia  avenue  was  no  part  of  its  duty,  but  its 
duty  in  that  regard  was  derived  directlj  from  the  legislature  of  Ohio.  The  act  of 
the  Ic^^islature  providing  for  the  opening  and  completing  of  Columbia  avenue,  is 
set  out  in  full  in  the  plaintifTs  petition,  and  provides  that  the  commissioners  of 
Hamilton  county  shall  assess  and  collect  a  certain  tax  to  be  applied  to  the  opening, 
grading  and  completing  of  Columbia  avenue,  and  that  so  much  of  said  tax  as  shall 

tThis  opinion  was  affirmed  bv  the  district  court ;  see  opinion^ post  000.    Comtrm^ 
•ee  also  Johns  v.  Cincinnati,  46  O.  S.,  278. 
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be  expended  on  that  portion  of  the  avenue,  situated  within  the  corporate  limitii 
of  Cincinnati  shall  he  expended  by  and  under  the  direction  of  the  board  of  pub> 
lie  works,  and  that  Columbia  avenue  shall  be  established,  opened,  graded  and 
completed  on  such  route  as  may  be  determined  by  said  board  of  public  works. 

The  act  also  provides,  that  the  fund  raised  by  such  levy  shall  not  be  diverted 
from  the  object  for  which  it  was  authorized,  or  transferred  to  the  credit  or  any 
other  fund,  or  used  for  any  other  purpose  whatever. 

The  petition  states  that  the  county  commissioners  did  levy  the  tax  and  placed 
tlie  money  realized  therefrom  into  the  treasury  of  the  county,  a  large  portion  of 
ivhich  is  still  unexpended  and  on  hand,  and  claims  that  the  plaintiff  is  entitled  to 
recover  his  damages  out  of  this  unexpended  fund  which  is  under  the  control  and 
direction  of  the  board  of  public  works. 

The  board  of  public  works  answers  this  state  of  facts  and  complaint  by  saying, 
that  whatever  they  have  done  and  are  now  doing  in  the  execution  of  the  trusts 
conferred  upon  them  by  said  act,  they  have  done  and  are  now  doing  as  the  agents 
of  the  state  and  not  otherwise,  and  further,  that  the  money  under  their  control  for 
Columbia  avenue  cannot  lawfully  be  applied  in  the  payment  of  consequential  dam- 
ages, and  can  only  be  used  in  securing  the  right  of  way  and  constructing  the 
avenue. 

To  the  sufficiency  of  these  answers  the  plaintiff  demurs. 

In  the  case  of  Scovil  v.  Geddings,  7  O.,  pt  2,  211,  which  was  an  action  for  dam- 
ages caused  by  changing  the  grade  of  a  street,  brought  against  the  officer  in  charge 
of  the  work  acting  under  an  order  of  the  town  trustees,  it  was  held  that  the  prin- 
ciple of  law  applied  "  that  where  individuals  are  exercising  a  power  which  the  law 
has  given  them  they  cannot  be  made  answerable  for  il  in  any  form  of  action." 

Two  years  later  the  case  of  Hickox  v.  City,  8  O.,  543,  was  decided  in  the 
Supreme  Court,  also  a  case  for  damages  caused  by  changing  the  grade  of  a  street, 
and  under  the  same  act  of  the  legislature  as  the  former  case,  and  differing  only 
from  the  former  case  in  that  the  former  was  against  the  agent  and  the  latter  against 
the  corporation.  In  this  case  the  court  says:  **The  corporation  acted  under  the 
authority  of  an  act  of  the  legislature,  and  no  action  will  lie  for  what  they  have 
done  in  the  execution  of  that  duty  unless  they  exceeded  the  authority  or  abused 
it  in  carrying  it  into  execution." 

In  these  cases  it  is  proper  to  notice  that  the  act  under  which  the  work  was 
done,  contained  a  provision  making  compensation  for  damages  caused  by  prosecut- 
ing the  work. 

In  the  case  of  Commissioners  v.  Mighels,  7  O.  S.,  110,  an  action  for  damages  for 
personal  injuries  sustained  through  the  alleged  negligence  of  the  commissioners 
m  constructing  the  courthouse,  the  court  held,  "  that  the  board  of  commissioners 
"were  not  liable  in  their  quasi -corporate  capacity,  either  by  statute  or  at  common 
law,  to  an  action  for  damages  for  injury  resulting  to  a  private  party  by  their  neg- 
ligence in  discharge  of  their  official  functions,'*  and  in  the  case  of^Dunlap  v.  Knapp, 
14  O.  S.,  64,  which  was  an  action  against  the  supei  visors  of  roads  and  highways  at 
the  suit  of  an  individual  for  damages  for  injury  by  the  neglect  of  the  supervisor 
to  keep  a  bridge  in  repair,  the  court  says:  "  Where  the  duty  is  imposed  by  statute 
upon  minor  political  organizations  or  quasi-corporationp  without  their  consent  for 
purposes  of  public  policy  and  not  for  their  benefit,  but  that  of  the  public  at  large, 
such  omission  of  duty  lays  no  foundation  for  the  recovery  of  private  damages  un- 
less expressly  authorized." 

Thus  at  least  four  analogous  actions  for  consequential  damages  have  been 
decided  by  the  Supreme  Court  of  Ohio,  in  each  of  which  cases  the  special  duty 
performed  was  in  pursuance  of  direct  authority  of  the  legislature  and  whether  as 
against  individual  officers,  in  charge  of  the  work ;  corporations ;  quasi-corporations ; 
or  supervisors  of  roads  and  highways,  the  action  failed  on  the  principle  that  no 
action  will  lie  for  consequential  injury  to  private  parties  where  the  duty  is  imposed, 
or  the  work  is  being  executed  under  direct  authority  of  the  legislature  and  for 
public  purposes,  unless  expressly  authorized. 

It  is  claimed  in  this  action  that  the  plaintiff  seeks  only  to  hold  the  fund—  not 
the  members  of  the  board  individually,  nor  any  other  fund  under  their  control. 
That  the  board  is  placed  in  charge  of  a  fund  to  be  expended  by  them  in  the  pros- 
ecution of  a  public  work  and  as  the  injury  complained  of  resulted  from  the  execu- 
tion of  such  work,  the  fund  should  respond  in  damages,  that  every  wrong  should 
have  a  remedy,  etc.,  and  if  the  state  appoint  an  agent  to  perform  a  public  work, 
such  fund  in  the  control  of  such  agent  should  be  held  liable  for  all  resulting 
damages  to  private  parties;  but  this  argument  is  met  as  it  seems  conclusively  by 
the  fact  that  the  fund  in  the  hands  of  the  board  of  public  works  is  placed  were 
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for  specified  purposes  and  for  no  other,  and  resulting  damages  or  injuries  to 
private  parties  are  not  included. 

I  have  examined  with  care  all  the  authorities  cited  by  learned  counsel  for 
plaintiff  in  this  case,  and  they  have  earnestly  plead  the  justice  and  equity  of  their 
cause,  but  I  am  unble  to  reconcile  the  principle  contended  for  by  them,  with  the 
decisions  of  our  Supreme  Court. 

The  demurrer  must  be  overruled  and  there  will  be  judgment  for  the  defendant. 

McGuffy,  Morrill  &  Strunk,  for  plaintiff. 
D«w8on,  McGarry  &  Overbeck,  for  defendant. 


DITCHES— WATER  COURSE.  26 

[Cuyahoga  Common  Pleas.] 

Burton  v.  Jensen. 

1.  A  ditch  made  by  two  adjoining  proprietors  across  their  lands,  for  the  purpose  of 

disposing  of  surface  water,  and  used  by  them  for  twenty-two  years,  does  not 
become  a  water  course  under  sec.  4500,  Rev.  Stat.,  unless  a  design  that  it 
should  become  so  was  present  in  its  establishment,  which  must  be  shown  by 
convincing  proof. 

2.  When  such  ditch  does  run  to  a  creek  but  merely  empties  itself  on  low  land,  and 

has  to  croifs  the  land  of  another  before  reaching  a  creek,  it  does  not  have  the 
outlet  required  by  sec.  4448,  Rev.  Stat.,  and  is  not  such  a  ditch  as  can  become 
a  public  water  course. 

Bl^ANDIN,  J. 

The  plaintiff  brings  this  action  to  enjoin  defendant  from  obstruct- 
ing or  closing  up  a  ditch,  which  the  plaintiff  claims  to  be  a  public  water 
course^  and  which  defendant  threatens  to  and  is  about  to  obstruct  and 
close  up. 

Section  4600  of  the  Rev.  Stat.,  provides,  that  "when  a  ditch  has 
been  established  and  constructed  for  the  public  health,  convenience  or 
welfare  *  *  *  by  private  agreement  between  two  or  more  individ- 
uals whose  real  property  has  been  affected  thereby  *  *  *  and  such 
ditch  has  been  used  for  the  purpose  of  drainage  of  private  lands  or  public 
highways,  for  seven  years  or  more,  without  obstruction  or  interruption, 
the  same  shall  be  and  hereby  is,  declared  to  be  a  public  water  course"  with 
all  the  characteristics  of  a  natural  water  course. 

In  the  year  1865  plaintiff  owned  a  strip  of  land  in  East  Cleveland 
township  lying  south  of  the  plank  road,  and  extending  back  south  from 
the  plank  road  up  a  gradual  slope  a  distance  of  several  hundred  feet  to 
the  foot  of  a  hill  and  up  the  hillside  to  the  top  of  the  hill,  and  one 
Hastings  owned  a  similar  strip  of  land  adjoining  plaintiff  on  the  west, 
and  which  ran  back  up  the  same  slope  and  hill. 

Plaintiff  and  Hastings  had  their  dwelling  houses  on  these  lands  back 
a  short  distance  from  the  plank  road.  Experiencing  inconvenience  from 
the  surface  water  coming  down  this  hill  toward  their  houses  and  into 
their  cellars  during  heavy  rains  or  the  melting  of  snows,  upon  consulta- 
tion and  by  an  agreement  between  them,  the  ditch  in  question  was  con- 
structed across  their  lands  near  the  foot  of  the  hill,  whereby  the  surface 
water  coming  down  the  hill  was  arrested  by  the  ditch  and  conducted 
westerly  through  the  ditch  from  plaintiff's  land  to  that  of  Hastings,  and 
across  the  latter's  land  to  a  bank  where  it  flowed  into  a  valley  west  of 
the  land  of  Hastings,  whence  it  found  its  way  across  low  lands  of 
Hastings  and  another  to  a  creek.  The  ditch  did  not  extend  to  the  creek, 
but  it  is  claimed  by  plaintiff  that  Hastings  accepted   the  water  upon 
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these  low  lands  used  for  pasture,  and  claimed  that  the  washings  from 
this  hill  thus  brought  down  and  deposited  on  these  low  lands,  enriched 
and  benefited  the  same.  Hastings*  land  extended  to  within  a  few  feet 
of  the  creek,  but  not  to  the  creek,  and  no  arrangement  was  made  with 
the  proprietor  of  this  intervening  land  between  Hastings  and  the  creek, 
for  the  water  passing  over  his  land  to  the  creek. 

This  ditch  was  used  only  to  catch  and  conduct  away  the  surface 
water  from  the  hill,  and  except  in  time  of  rains,  or  melting  snows,  was 
dry.  Plaintiff  claims  that  this  ditch,  thus  constructed,  was  kept  open 
without  "  obstruction  or  interruption  '*  for  more  than  seven  years,  and 
hence  became  a  public  water  course  under  the  statute. 

In  the  year  1880  defendant  purchased  Irom  Hastings  the  land  lying 
on  both  sides  of  this  ditch  west  of  the  plaintiff's  land,  and  closed  the 
ditch  when  this  action  was  brought  fur  an  injunction,  as  already  stated. 

The  defendant,  by  answer,  denies  that  the  ditch  was  constructed  for 
the  purposes  referred  to  in  the  statute ;  denies  that  it  was  kept  open  for 
seven  years  "  without  obstruction  or  interruption,"  or  that  it  became  or 
ever  was  a  public  water  course,  and  by  way  of  cross-petition  asks  that 
plaintiff  be  enjoined  from  entering  on  his  land  to  open  or  interfere  with 
the  ditch  and  from  flowing  upon  his  land,  the  surface  water  coming  from 
plaintiff's  land  through  his  end  of  the  ditch. 

The  plaintiff  and  Mr.  Hastings  are  the  only  witnesses  upon  the  ques- 
tion of  the  agreement  to  constnict  the  ditch.  All  the  conversation,  out 
of  which  the  contract  arose,  was  had  between  them  when  alone,  nothing 
reduced  to  writing,  and  comes  now  to  be  established  by  the  recollection 
of  these  two  gentlemen  after  a  lapse  of  nearly  twenty  years. 

The  time,  place  and  occasion  of  the  conversation  plaintiff  cannot 
recall.  The^/aci  of  a  conversation  he  knows,  but  the  conversation,  or 
even  the  substance  of  it,  he  cannot  recall,  but  does  distinctly  remember 
the  conclusions  he  drew  from  it ;  and  this  is  substantially  the  evidence 
and  the  whole  of  it,  upon  which  he  depends  to  establish  a  contract,  out 
of  which  a  public  water  course  is  to  be  established  through  the  land  in 
question. 

Mr.  Hastings  claims  to  distinctly  remember  the  place  and  occasion 
of  the  conversation  and  the  substance  of  it,  and  also  that  it  was  expressly 
agreed  that  the  ditch  should  not  be  extended  east  by  plaintiff  to  the  land 
of  the  next  proprietor,  Darius  Adams,  and  that  the  latter  should  not  be 
allowed  to  connect  with  the  ditch  and  flow  through  it,  surface  water  from 
his  hillside  similarly  situated. 

Counsel  for  plaintiff  contend  that  no  agreement,  or  purpose,  touch- 
ing the  "public  health,  convenience  or  welfare,"  is  necessary  under  this 
statute  to  constitute  a  ditch  a  public  water  course,  when  constructed  and 
kept  open  seven  years,  if  in  fact  it  actually  proved  a  public  benefit  in 
these  regards ;  and  that  inasmuch  as  this  ditch  arrested  surface  water 
coming  down  the  hill  from  going  down  over  the  land  of  plaintiff  and 
Hastings  to  the  plank  road  and  doing  occasional  damage  by  washing  out 
the  plank,  and  from  getting  into  the  cellars  of  plaintiff  and  defendant, 
causing  dampness  and  perhaps  malaria,  that,  therefore,  it  did  in  fact  sub- 
serve the  **public  health,  convenience  or  welfare,"  and  hence  without 
regard  to  the  purpose  of  the  parties  in  its  construction,  it  did,  in  spite 
of  them,  become,  after  seven  years'  use,  a  public  water  course.  Plaintiff 
testifies  that  Ae  had  the  "public  health,  welfare  and  convenience"  in  these 
regards  in  view  in  the  construction  of  the  ditch,  but  does  not  know  that 
any  conversation  to  that  effect  was  had  with  Hastings.     Hastings  says 
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he  had  no  purpose  in  mind  but  the  private  accommodation  of  his  own 
lands,  and  had  constructed  his  ditch  before  plaintiff  dug  his,  and  simply 
allowed  plaintiff  to  connect  with  it  on  express  condition  that  Adams 
should  not  be  allowed  to  connect  and  extend  it  east  of  plaintiff,  and  on 
the  further  condition  that  plain ti£F  would  pay  one-half  of  the  expense 
thereafter  of  keeping  clear  the  ditch  across  Hastings'  land.  This  latter 
condition  plaintiff  does  not  deny,  but  afterwards  acted  upon.  The  agree- 
ment to  exclude  Mr.  Adams  from  any  enjoyment  of  the  ditch  he  does  not 
remember,  but  cannot  distinctly  deny. 

I  cannot  agree  with  counsel  for  plaintiff,  as  to  the  interpretation 
claimed  for  this  statute.  It  would  deprive  adjoining  landowners  of 
important  draining  privileges  upon  their  own  land,  if  by  constructing 
mere  private  drains,  and  keeping  them  open  for  seven  years,  they  thereby 
opened  public  water  courses,  with  all  the  burdens  and  servitudes  thereof 
through  their  private  lands.  Two  neighboring  farmers  would  not  dare 
to  build  ditches  by  mutual  agreement,  that  might  subserve  the  public 
health,  welfare  or  convenience,  lest  after  seven  years'  use  thereof,  adja- 
cent farmers  would  have  full  right  to  drain  into  such  ditch  as  a  "public 
watercourse."  Such  an  interpretation  would  have  the  effect  to  dis- 
courage rather  than  encourage  good  husbandry,  and  would  effect  a  dedi- 
cation of  private  lands  to  public  uses,  without  compensation,  and  perhaps, 
as  in  this  case,  against  the  express  wish  and  intention  of  the  party.  It 
seems  clear  that  this  result  cannot  be  accomplished,  that  a  ditch  constructed 
by  mere  private  agreement  between  two  landowners  cannot  ripen  into  a 
public  water  course,  by  user,  unless  that  design  was  present  and  promi- 
nent in  its  establishment  and  construction.  And  this  ought  to  be  e8tab- 
lished  by  clear  and  convincing  proof  before  a  court  would  be  warranted 
in  saying  that  the  public  had  acquired  a  right  therein  against  the  indi- 
vidual proprietor,  without  compensation. 

Such  proof  is  wanting  in  this  case.  On  the  contrary,  I  think  there 
is  a  substantial  failure  of  proof  on  the  subject,  on  the  part  of  plaintiff, 
that  the  ditch  was  ever  designed  by  Hastings  to  be  more  than  a  private 
accommodation  to  himself  and  plaintiff,  which  resting  wholly  in  parol, 
was  a  mere  license,  revocable  at  pleasure. 

Again,  the  statute  makes  a  ditch,  established  and  constructed  accord- 
ing to  its  provisions,  a  public  water  course  only  after  seven  years'  unob- 
structed and  uninterrupted  use.  If  it  were  necessary  to  the  determina- 
tion of  the  case,  I  should  be  compelled  to  find  that  the  evidence  failed  to 
establish  such  unobstructed  and  uninterrupted  use  of  the  ditch.  While 
it  was  kept  comparatively  clear  by  plaintiff  on  his  land,  the  water  that 
ran  from  his  land  to  that  of  Hastings  frequently  escaped  from  the  ditch 
on  the  land  of  Hastings  and  flowed  down  the  slope  toward  the  plank 
road,  forming  gullies  in  the  earth  where  it  ran,  and  generally,  when  the 
obstruction  in  the  Hastings  end  of  the  ditch  let  the  water  back  upon 
plaintiff 's  land,  and  caused  it  to  overflow  plaintiff's  ditch,  he  gave  it 
attention  and  had  it  cleaned  out  on  the  land  of  Hastings,  so  that  it  could 
not  be  said  that  the  ditch  was  unobstructed  or  uninterrupted. 

Section  4448  provides  that  no  ditch,  provided  for  in  the  chapter,  shall 
be  located  unless  a  "sufficient  outlet"  is  provided. 

The  ditch  in  question  was  not  constructed  to  any  water  course,  and 
therefore  could  not  itself  become  a  water  course  under  this  statute, 
because  it  wanted  a  sufficient  outlet.  It  had  no  outlet.  It  emptied  upon 
the  land  lying  alongside  the  creek,  and  had  to  cross  the  land  of  another 
before  any  outlet  was  reached. 
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Terminating  a  ditch  tipon  a  point  of  land  sufficiently  elevated  to 
allow  the  water  to  escape  therefrom,  and  to  be  discharged  upon  dry  land 
used  for  pasture  or  agriculture,  does  not  provide  the  sufficient  outlet 
contemplated  by  the  statute. 

The  legislature  did  not  intend  that  "water  courses"  should  be  cre- 
ated, the  outlet  to  which  would  be  calculated  to  destroy  valuable  lands. 

For  these  reasons  I  think  the  ditch  in  question  never  became  and  is 
not  a  public  water  course,  and  that  the  injunction  sought  by  plaintiff 
must  be  refused  and  the  petition  dismissed. 

It  therefore  becomes  important  to  inquire  whether  or  not  defendant 
is  entitled  to  the  relief  sought  by  his  cross-petition. 

As  already  stated,  the  water  carried  in  this  ditch  is  surface  water 
only.  Its  course  prior  to  the  construction  of  the  ditch,  was  uniformly 
and  naturally  down  the  hill  in  the  direction  of  the  plank  road,  and  none 
of  that  flowing  down  plaintiff's  hill  flowed  upon  defendant's  land.  The 
effect  of  building  the  ditch  was  to  collect  this  water  and  turn  it  in  a 
stream  upon  defendant's  land.  No  right  to  thus  divert  his  surface  water 
upon  defendant's  land  has  beeti  acquired  by  plaintiff  by  adverse  user, 
by  grant,  or  in  any  other  way.  And  without  being  acquired  it  does  not 
exist.  Butler  v.  Peck,  16  O.  S.,  885;  Angell  on  Water  Courses,  7th  Ed., 
sec.  108,  J. 

The  injunction  prayed  for  in  the  answer  will  be  allowed. 


38  PAYMENT— MECHANICS  LIEN. 

[Hamilton  District  Court,  November  6, 1883.] 

Victoria  Building  Assn.  No.  2  v.  Aaron  S.  Kelsby  bt  ai^ 

1.  A  promissory  note  given  in  payment  of  a  pre-existing  debt  is  not  a  payment  in 

Ohio  unless  affirmative  evidence  is  also  offered  that  it  was  taken  in  payment. 

2.  In  a  controversy  between  the  holder  of  a  mechanic's   lien  and  a  mortgagee,  a 

note  given  before  the  taking  out  of  a  mechanic's  lien  does  not  discharge  but 
suspends  the  lien. 

Error  to  the  Court  of  Common  Pleas. 

Smith,  J. 

This  is  a  controversy  between  the  holder  of  a  mechanic's  lien  and  a 
mortgagee,  which  is  entitled  to  a  certain  fund.  The  bill  of  exceptions 
shows  that  Thomas  Morgan,  the  original  plaintiff,  furnished  lumber  to 
one  Albert  Stewart  for  building  a  house  upon  a  verbal  contract.  He 
began  to  deliver  the  lumber  on  August  11,  1882,  and  continued  to  deliver 
it  from  time  to  time  until  November  10  of  the  same  year.  The  amount 
furnished  was  $812.38.  There  is  a  credit  of  $162.75,  leaving  a  balance  of 
|649.63,  on  which  suit  was  brought,  and  which  it  was  claiilied  was 
secured  by  a  mechanic's  lien.  After  this  contract  had  been  entered  upon, 
Stewart  borrowed  money  from  time  to  time  of  the  Victoria  Building 
Association,  giving  three  successive  mortgages,  one  dated  August  15, 1882, 
one  September  12th,  and  the  last  October  8d,  the  same  year.  The  closing 
of  the  account  for  lumber  seems  to  have  been  on  October  10th.  On  Octo- 
ber 7th  Stewart  gave  two  notes  of  $250  each,  one  payable  two  months 
and  the  other  three  months  after  date.  The  notes  were  not  paid  at 
maturity.  They  were  indorsed  to  Kelsey,  Lawson  &  Co.  by  Morgan  and 
taken  up  by  Morgan.  Afterwards,  on  December  29,  1882,  within  four 
months  from  the  closing  of  his  account,  Morgfan  took  out  a  mechanic's 
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lien  in  conformity  with  the  statute,  but  there  was  an  error  in  the  descrip- 
tion of  the  property,  and  on  January  20, 1888,  also  within  four  months  of 
the  completion  of  the  account,  he  filed  an  amended  mechanic's  lien,  stat- 
ing it  was  to  correct  a  misdescription  of  the  property  in  the  former  lien. 
On  January  23,  1883,  he  filed  a  petition  for  the  purpose  of  enforcing  that 
lien,  and  afterwards  assigned  his  lien  to  Kelsey,  Lawson  &  Co. 

The  question  raised  in  the  court  below  and  argued  here  was,  whether 
the  taking  of  these  two  notes,  amounting  together  to  $500,  was  a  pay- 
ment/r^  tanto  upon  the  account,  and  to  that  extent  discharged  the  lien. 

It  was  claimed  on  the  part  of  the  Victoria  Building  Association  that  it 
was  a  payment  pro  tanto  and  to  that  extent  the  lien  was  discharged.  The 
court  below  held  otherwise,  and  to  review  that  judgment  the  action  is 
brought  in  this  court.  The  oral  testimony  is,  that  the  two  notes,  of  $250 
each,  payable  in  two  and  three  months  after  date,  respectively,  were  not 
paid  by  Stewart  when  due,  but  were  taken  up  and  paid  by  Morgan, and  that 
these  notes  were  not  taken  in  payment,  but  simply  as  collateral  security. 

We  suppose  the  law  of  Ohio  is  well  settled,  as  appears  from  the  cases  of 
Merrick  v.  Boury,  4  O.  S.,  60,  and  Leach  v.  Church,  Adm.,  15  O.  S.,  169, 
that  a  promissory  note  given  for  a  pre-existing  debt  is  not  a  payment  unless 
affirmative  evidence  is  also  offered  that  it  was  taken  in  payment. 

Though  it  was  argued  that  the  case  of  Crooks  v.  Finney,  39  O.  S., 
57,  seems  to  qualify  those  decisions,  we  cannot  so  understand  it.  That 
case  came  upon  demurrer  to  a- petition  where  it  was  alleged  that  a  note 
was  taken  in  payment  of  a  certain  debt ;  and  the  Supreme  Court  con- 
struing the  pleadings  according  to  the  code  most  favorably  to  the  pleader, 
held  that  the  allegation  that  the  note  was  taken  in  payment  of  a  debt 
would  be  considered  as  satisfying  the  requirements  of  previous  decisions 
that  it  was  a  payment,  and  the  demurrer  should  therefore  be  overruled. 

Numerous  decisions  from  the  New  England  states  were  cited,  where 
it  has  been  held  that  a  promissory  note  given  in  payment  of  a  pre-exist- 
ing debt  is  presumed  to  be  a  payment,  but  this  presumption  may  be  con- 
trolled by  the  testimony  of  what  took  place  at  the  time  it  was  given. 
The  first  case,  found  in  14  Mass.,  was  by  Parsons,  C.  J.,  and  such  has  uni- 
formly been  the  ruling  of  that  court  from  that  time  and  was  recognized 
and  followed  by  the  U.  S.  Circuit  Court  for  that  circuit  in  the  case  of  Kim- 
ball V.  Ship,  Anne  Kimball  and  cargo,  where  a  maritime  lien  on  the  ship 
and  cargo  was  claimed  and  a  note  was  given  in  payment.  It  was  held  by 
Clifford,  J.,  that  following  the  ruling  of  the  Massachusetts  court,  that  the 
note  was  prhna  facie  payment  of  the  lien,  but  he  also  stated  that  the  ruling 
was  contrary  to  that  of  many  of  the  courts  of  this  country,  and  especially 
contrary  to  the  ruling  of  the  Supreme  Court  of  the  United  States. 

In  the  cases  of  Hill  v.  Sloan,  59  Ind.,  181,  and  Smith  v.  Bettinger,  68 
Ind.,  265,  it  has  been  held  that  where  a  note  which  has  been  given  in 
payment  of  a  pre-existing  debt  is  governed  by  the  law  merchant,  such 
note  is  prima  facie  payment  of  the  debt.  But  where  the  note  is  not  gov- 
erned by  the  law  merchant  and  not  payable  in  bank,  the  courts  of  that  state 
adopt  the  rule  of  Ohio,  that  it  is  not  presumed  to  be  the  payment  of  a 
pre-existing  debt.  The  rule  of  Ohio  must  prevail  in  this  case,  and  even 
if  the  rule  was  as  claimed  by  plaintiff  in  error,  it  is  controlled  by  the 
evidence  in  this  case,  that  the  note  was  not  taken  in  payment  of  the  debt. 

Another  question  raised,  was  that  inasmuch  as  the  note  was  g^ven 
before  the  mechanic's  lien  was  taken  out  it  discharged  the  lien,  but  we 
think  it  can  only  suspend  the  lien,  and  if  before  the  end  of  four  months 
from  the  time  the  work  was  completed  the  note  was  taken  up  there  was 
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nothing  to  prevent  Mr.  Morgan  from  taking  out  his  lien.  This  question 
was  presented  in  the  cases  of  Steamboat  Charlotte  v.  Hammond,  9  Mo., 
59,  and  it  was  held  that  a  note  given  and  payable  at  a  future  day  but 
within  the  duration  of  the  lien,  will  not  merge  the  original  debt  nor 
extinguish  the  lien. 

Both  of  the  notes  given  in  this  case  matured  within  the  time  required 
to  secure  the  lien,  and  both  were  unpaid  before  the  time  expired  for  tak- 
ing a  lien — and  then  the  lien  was  taken.  Morgan  was  the  owner  of  the 
claim — though  he  had  endorsed  the  note,  he  was  still  liable  as  endorser. 

In  Steamboat  Charlotte  v.  Kingsland,  9  Mo.,  67,  it  was  claimed  that 
the  endorsement  of  the  note  operated  as  a  discharge,  but  the  court  say: 
"The  receiving  a  negotiable  note  in  payment  of  an  account  and  its  transfer 
by  an  indorsement  in  blank  and  delivery  to  one  who  received  it  on  the 
faith  of  a  lien,  do  not  extinguish  the  legal  right  to  enforce  the  lien  by 
the  payee  in  a  suit  to  the  use  of  the  holder." 

The  case  of  Smith  v.  Ward,  4  la.,  112,  is  cited  as  tending  to  support 
a  contrary  rule,  but  in  that  case  it  was  expressly  held  that  the  lien  was 
not  waived  by  the  acceptance  of  the  note,  but  it  was  intended  in  the  opin- 
ion that  if  the  holder  had  parted  with  the  entire  possession  and  ownership, 
the  lien  would  be  lost.  Mr.  Morgan,  in  this  case,  had  not  assigned  the  note 
absolutely,  but  was  liable  as  endorser,  and  Smith  v.  Ward,  supra^  refers 
to  another  decision  by  the  same  court  in  the  same  volume,  Hawley  v. 
Warde,  4  la.,  86,  which  holds  that  where  the  payee  of  a  note  was  entitled 
to  a  mechanic's  lien  he  does  not  waive  or  forfeit  his  lien  by  indorsing  the 
note  and  leaving  it  lor  a  time  with  a  third  party  as  collateral. 

That  brings  us  within  the  present  case.  Stewart's  notes  were  not 
transferred  by  Morgan  absolutely.  We  think,  therefore,  that  the  lien^ 
was  not  extinguished. 

Judgment  affirmed. 

Evans  &  Roettinger,  for  plaintiff  in  error. 

T.  Cahilly  for  defendant  in  error. 


a9  [Hamilton  District  Court.] 

State  kx  rbi*.  Werk  v.  Joseph  Brewster,  Auditor. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1210  (s.  c  12  Am.  Law  Rec.,  6444 


51  [Hamilton  District  Court.] 

Wm.  J.  FiTZERALD  v.  Laura  Wiggins. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1201  (s.  c.  12  Am,  Law  Ree,  4784 


53  BREACH  OF  CONTRACT— DAMAGES. 

[Superior  Court,  Cincinnati.] 
GOYERT  &  VOGEL  V.   R.   S.   StONER. 

The  seller  of  goods  deliverable  at  any  time  during  the  year,  at  his  own  option, 
notified  the  buyer  before  the  expiration  of  the  year  that  he  would  not  deliver 
them:  Heldy  that  in  the  absence  of  evidence  of  election  by  the  buyer  to  treat 
such  refusal  as  a  breach,  he  is  entitled  as  damage  to  the  difference  between 
the  contract  and  market  prices  on  the  last  day  of  the  year ;  and  that  mere 
silence  is  not  evidence  of  such  election. 

Harmon,  J. 

This  is  an  action  for  damages  for  breach  of  contract,  whereby  the 
defendant  sold  to  the  plaintiff  for  delivery  at  any  time  during  the  vesir 
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1882,  at  seller's  option,  one  hundred  cases  of  eggs,  the  contract  having 
been  made  some  lime  in  June.  It  appears  that  in  September  the  defend- 
ant notified  the  plaintiff  that  he  would  not  deliver  the  eggs.  Bggs  had 
continued  to  advance  throughout  the  year,  and  on  the  last  business  day 
of  the  year,  the  plaintiff  duly  tendered  to  the  defendant  the  amount  of 
the  purchase  price  of  the  eggs,  thirteen  and  a  half  cents  a  dozen,  and 
demanded  the  eggs,  and  they  not  being  delivered  this  action  was  brought. 

One  of  the  defenses  is  that  in  other  transactions  between  the  parties 
in  relation  to  the  sale  of  eggs,  the  plaintiff  had  acted  so  unreasonably, 
refusing  eggs  which  were  duly  inspected  and  tendered,  that  the  defendant 
was  justified  in  refusing  to  deal  with  him  further.  It  perhaps  might  be 
called  a  defense  of  the  ground  of ''general  meanness;"  but  it  is  a  defense 
unknown  to  the  law.  If  a  man  breaks  one  contract  it  is  no  excuse  for  the 
injured  party  breaking  another.  So  far  as  I  can  see  they  have  no  possible 
relation.  If  the  plaintiff  did  not  receive  eggs  that  he  ought  to  have  received 
let  the  defendant  bring  an  action  for  his  damages. 

But  the  question  which  was  principally  argued,  is  what  is  the  rule  of 
damages,  where  there  is  a  contract  in  which  the  seller  has  an  option  to 
deliver  at  any  time  during  the  year,  and  at  a  time  before  the  expiration 
of  the  year  he  notifies  the  buyer  that  he  will  not  deliver— repudiates  the 
contract,  in  other  words. 

There  seems  to  be  some  conflict  in  the  American  authorities  as  to 
the  right  of  a  party  not  in  fault  to  maintain  an  action  immediately  upon 
the  repudiation  of  a  contract  by  the  other,  although  the  weight  of  author- 
ity is  that  he  has  the  right  to  do  so  and  this  is  well  Fettled  in  England. 
The  leading  cases  there  are  Hochster  v.  DeLatour,  2  E.  &  B.,  678,  and 
Frost  V.  Knight,  7  Ex.,  Ill,  and  this  principle  is  followed  in  42  N.  Y., 
246,  and  in  a  number  of  cases  in  that  state,  and  also  in  86  111.,  13;  7  Kan., 
271 ;  46  la.,  285,  and  in  other  states.  The  Supreme  Court  of  Massachusetts, 
however,  in  Daniel  v.  Nuton,  114  Mass.,  5o0,  denies  the  general  applica- 
bility of  the  principle,  although  admitting  that  in  cases  of  breach  of 
promise,  where  the  defendant  has  disabled  himselt  by  marrying  some  one 
else  or  in  cases  where  the  defendant  has  absolutely  disqualified  himself 
from  carrying  the  contract  into  eflfect  the  other  party  may  bring  suit 
forthwith. 

It  is  contended  here,  by  the  defendant,  that  inasmuch  as  plaintiffs 
had  the  right  to  bring  an  action  forthwith,  by  his  repudiation  of  the  con- 
tract he  fixes  that  as  the  time  for  estimating  the  damages ;  while  the 
plaintiffs  contend  that  never  having  acquiesced  in  the  repudiation,  they 
had  the  right  to  demand  the  eggs,  and  the  time  of  the  delivery  being  at 
the  option  of  defendant,  they  had  no  right  to  make  demand  until  the  last 
day  of  the  option.  The  exact  question  is,  therefore,  if  a  party  is  in 
default,  can  he  substitute  a  right  of  action  for  his  default,  for  performance? 
It  would  certainly  seem  a  little  remarkable  that  a  party  should  have  such 
right.  And  the  authorities  which  I  have  referred  to  indicate  that  there 
is  a  mere  election  on  the  part  of  the  party  not  in  default  to  treat  repudi- 
ation of  the  contract  by  the  other  as  a  breach.  This  principle  is  to  be 
found  in  Leake's  Digest  of  the  Law  of  Contracts,  1057-8-9;  Benjamin  on 
the  Law  of  Sales,  sections  860,  1121 :  2nd  Story  on  Contracts  cited  with 
approval  by  this  court  in  Kirland  v.  Wolf,  7  Ohio  Dec.  R.,  486.  In  Leake, 
on  page  1059,  it  is  said  that  the  buyer  cannot  anticipate  the  time  for  assess- 
ing damages  and  so  avoid  the  consequence  of  a  falling  market  by  giving 
notice  of  his  intention  not  to  accept,  for  such  notice  is  inoperative  unless 
the  seller  accepts  it  and  elect  to  treat  it  as  a  breach. 
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In  the  case  of  Brown  v.  Muller,  L.  S.  7  £z.»  319,  the  contract  was 
for  the  delivery  of  five  hundred  tons  of  iron  in  the  months  of  September, 
October  and  November ;  shortly  after  the  contract  was  made,  the  seller 
notified  the  buyer  that  he  would  not  deliver,  and  the  damage  was  held  to 
be  the  difference  between  the  contract  price  and  the  prices  on  the  last 
days  of  the  respective  months.  In  the  case  at  bar  upon  this  principle  the 
last  of  the  year  should  be  the  date  of  fixing  the  damages.  In  the  cases 
of  Leigh  V.  Peterson.  8  Taunt.,  640 ;  Phillpotts  v.  Evans,  5  M.  &  W.,  475; 
Riply  V.  McClure,  4  Exch.,  845;  Bosvell  v.  Kilbourn,  15  Moo.  P.  C,  309; 
it  was  held  that  where  the  buyer  had  brought  suit  against  the  seller, 
being  notified  before  the  time  of  performance  of  the  seller's  intention 
not  to  perform,  and  the  time  of  performance  had  clasped  before  trial,  the 
damages  were  to  be  assessed  as  of  such  time,  the  court  intimating  that  if 
the  time  had  not  elapsed  before  trial  the  jury  would  have  to  estimate  the 
damages  as  best  they  could.  See  also  16  Eq.,  155,  31  L.  T.  N.  S.,  540. 
The  same  principle  was  announced  in  Roper  v.  Johnson,  L.  R.,  8  C.  P., 
167,  which  was  a  case  of  a  sale  by  installments;  the  seller  having  renounced 
the  contract  and  the  buyer  having  elected  to  treat  it  as  a  breach  and  to 
sue  at  once,  it  was  held  that  in  the  absence  of  evidence  that  the  plaintiffs 
could  have  made  their  loss  good  by  going  into  the  market,  the  jury 
should  estimate  as  well  as  they  could  the  damages  at  the  various  times  of 
delivery.  Now,  in  that  case  the  buyer  having  elected  to  treat  repudia- 
tion as  a  breach  he  was  bound  to  protect  himself  from  loss  if  he  could  by 
making  a  better  contract ;  but  the  inference  is  that  if  the  buyer  does  not 
so  elect  but  stands  upon  his  rights  and  waits  until  the  time  has  expired, 
and  not  getting  his  goods  brings  his  action,  his  rights  are  not  affected. 
And  that  this  is  a  mere  election  is  made  very  plain  by  another  English 
case,  in  which  the  consequences  of  not  so  electing  were  somewhat  remark- 
able. Avery  v.  Bowden,  5  E.  &  Bl.,  714;  in  which  one  of  the  parties 
having  sent  his  ship  out  to  Odessa  to  be  loaded  with  wheat  by  the  other 
when  the  ship  arrived  the  other  party  repudiated  the  contract.  It  was 
admitted  by  the  court,  that  under  the  case  of  Hochster  v.  DeLatour,  supra, 
the  owner  of  the  ship  would  have  had  the  right  to  treat  that  as  a  breach 
of  the  sale,  but  instead  of  doing  so  he  remained  there  and  refused  to  so 
treat  it  and  continued  to  insist  upon  the  performance,  and  while  so  doing 
war  was  declared,  which  rendered  performance  impossible  under  the 
contract  and  released  both  parties ;  so  it  was  held  that  the  owner  of  the 
ship  could  not  recover,  because  having  refused  to  consider  the  contract 
as  repudiated  and  kept  the  contract  in  force,  he  was  entitled  to  all  the 
advantages  and  liable  to  all  the  disadvantages  of  so  doing.  So,  in  this 
case,  if  the  plaintiffs,  upon  being  notified  by  the  defendant  that  he  would 
repudiate  the  contract,  did  not  accept  that  as  a  breach  but  insisted  upon 
the  contract,  they  would  have  had  to  sufter  any  loss  that  followed,  as  if 
the  eggs  had  afterward  gone  down  to  ten  cents  a  dozen.  As  they  had  the 
chance  of  benefit  they  would  also  have  to  bear  the  loss. 

It  .seems  clear,  therefore,  the  plaintiffs  did  not  lose  any  rights  by  the 
simple  notification  of  defendant's  refusal  to  deliver  if  they  did  not  assent 
to  treat  it  as  a  breach  by  bringing  suit  or  in  some  other  way.  The 
question  is,  therefore,  did  the  plaintiffs  so  assent?  It  appears  very  plainly 
that  the  parties  were  on  bad  terms  on  account  of  other  transactions.  All 
that  appears  is,  that  the  defendant  sent  his  bookkeeper  around  to  the 
plaintiffs  to  notify  them  that  he  would  not  deliver  any  more  eggs,  to 
which  they  made  no  response.  The  i^aintiffs  never  did  anything  to 
indicate  assent,  unless  it  was  by  saying  nothing,  and  I  am  unable  to  find 
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that  silence  under  these  circumstances  indicated  assent.  They  had  a  con- 
tract by  which  they  had  the  right  to  the  delivery  of  a  hundred  cases  of 
eggs  during  the  year  1882,  and  in  September  the  defendant  said  he  would 
not  deliver  any  more  eggs ;  they  say  no  word,  do  no  act  indicating  that 
they  waive  their  right  to  the  eggs.  I  am  unable  to  see  that  mere  silence 
under  such  circumstances  means  anything.  I  do  not  know  why  a  man 
ought  to  speak  when  he  has  a  contract  and  is  satisfied  with  it,  and  one  is 
estopped  by  silence  only  when  he  ought  to  speak. 

It  seems  to  me,  therefore,  that  the  plaintiflfs  have  a  right  to  a  judg- 
ment, and  that  the  damages  should  be  the  difierence  between  the  con- 
tract price  and  that  on  the  last  day  of  the  year. 

Judgment  accordingly. 

R.  D.  Jones,  for  plaintiffs ;  J.  K.  Love,  for  defendant. 


54  [Hamilton  District  Court.] 

Hknxy  Johnson  v.  State. 

For  opinion  In  this  case,  see  6  Dec.  R.,  1208  (s.  c  12  Am.  Law  Rec.,  588.) 
Leave  to  file  a  petition  in  error  in  this  case  was  refused  by  the  Supreme  Court, 
see  opinion,  142  O.  S.,  207.  


MISTAKE  AS  TO  IDENTITY  OF  PROPERTY.       66 

[Superior  Court  of  Cincinnati.] 
FaLLIS  V.   LOUGHHBAD. 

Where  a  purchaser  at  judicial  sale  has  mistaken  the  identity  of  the  property  to  be 
sol'i,  supposing  it  to  be  the  next  door  house,  and  sends  his  agent  to  bid  under 
that  supposition,  and  receives  the  property,  such  purchaser  has  sufficient  stand- 
ing in  court  to  show  the  fact  and  will  be  released  from  such  bid  or  payment 
of  costs  of  sale  and  judicial  proceedings. 

FORAKER,   J. 

In  this  case  there  was  a  motion  to  confirm  a  sale  under  a  foreclosure 
decree  made  by  a  master  commissioner,  of  property  on  Richmond  street, 
in  this  city,  and  also  a  motion  to  vacate  the  sale  filed  by  Dr.  Aub,  who 
was  returned  by  the  master  as  the  purchaser  of  the  property.  Both  mo- 
tions were  heard  together. 

It  was  claimed  for  the  purchaser  that  he  never  knew  that  the  ofiered 
property  was  for  sale,  and  that  the  only  knowledge  he  had  of  any  sale 
of  property  on  that  street,  was  of  the  house  occupied  by  M.  W. 
Myers,  as  a  residence,  with  which  he  was  acquainted,  and  that  he  did 
not  attend  the  sale  in  person,  but  an  agent,  for  the  purpose  of  buying 
the  residence  of  Myers,  attended,  and  said  agent  was  limited  to  $7,000. 
He  never  had  his  attention  called  to  the  house  actually  offered  by  the 
master,  and  knew  nothing,  other  than  that  the  Myers  house  was  to  be 
sold.  The  Myers  residence  was  next  to  that  put  up  for  sale,  and  that 
circumstance  misled  Dr.  Aub's  informant.  The  agent  bid  in  this  prop- 
erty at  87,150,  and  discovered  the  mistake  only  after  the  sale  was  ended 
and  he  was  on  his  way  from  the  court  house.  As  soon  as  Dr.  Aub  was 
informed  of  the  mistake  made,  he  repudiated  the  action  of  his  agent,  and 
declined  to  take  the  property.  It  was  claimed  for  the  purchaser  that  he 
had  a  right  to  appear  to  resist  the  confirmation  on  that  ground,  and  to 
havae  the  sale  set  aside,  and  that  this  was  a  case  of  unauthorised  purchase, 
and»even  were  the  purchaser  authorized,  it  was  a  mistake  as  to  the  iden- 
tity «of  subject  of  sale  and  not  as  to  the  character  or  quality  of  the  prop- 
erty ^sold  or  bought,  and  that  the  court,  in  the  exercise  of  its  equitable 
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discretion,  would  not  under  the  circumstances  compel  Dr.  Aub  to  take 
the  property.  It  was  also  in  evidence  that  Dr.  Aub  had  offered  to  pay 
the  expenses  of  the  sale.  4  Penn.  L.  J.,  87 ;  88  Md. ,  60 ;  8  Am.  Law  Rec- 
ord, 891 ;  112  Mass.,  32;  29  O.  S.,  651. 

In -support  of  the  sale,  it  was  claimed  that  a  purchaser  at  a  judicial 
sale  can  not  appear  to  resist  the  confirmation  because  he  was  not  a  party 
to  the  record,  and  that  the  parties  to  the  action  were  the  only  persons 
entitled  to  a  hearing,  and  that  at  a  judicial  sale  the  rule  of  caveat  emptor 
strictly  applies,  and  that  the  evidence  did  not  sustain  Dr.  Aub's  claim. 

The  court  held  that  it  clearly  appeared  that  none  but  the  Myers 
residence  was  intended  to  be  bought  by  either  Dr.  Aub  or  his  agent,  and 
that  the  agent  had  no  authority  to  bid  on  the  property  in  question.  The 
fact  of  his  being  limited  to  $7,000  did  not  affect  the  question.  Dr.  Aub 
did  not  read  or  see  the  advertisement  until  after  the  sale,  and,  in  fact, 
knew  nothing  of  this  particular  property  being  offered  for  sale,  and  the 
bid  was  under  the  impression  that  it  was  the  Myers  residence  which  was 
up  for  sale.  Dr.  Aub,  upon  being  returned  by  the  master  as  purchaser, 
acquired  a  sufficient  standing  in  court,  at  least  to  show  the  fact  of  his 
maJdng  no  bid,  and  this  appearing,  the  confirmation  ought  to  be  refused 
and  the  sale  set  aside.  Upon  all  the  facts  the  court  deemed  it  right  and 
•equitable  to  set  aside  the  sale  upon  payment  of  costs  of  the  sale  and  these 
oroceedings  by  Dr.  Aub,  in  accordance  with  his  offer. 

The  motion  to  set  aside  the  sale  granted. 


65  rOMESTEAD  EXEMPTION. 

[Cnyahoga  Common  Pleaa.) 

PROSBK    V.   KUCHTA. 

A  homestead  exemption  may  be  claimed  in  lands  held  by  a  husband  n  tenant  in 
common  with  his  wife  and  his  conveyance  through  a  third  person  of  his  indi- 
▼idual  share,  not  exceeding  |1,000  in  value  to  her,  is,  therelpre,  not  in  fraud  of 
creditors. 

This  is  an  action  in  the  nature  of  a  creditor's  bill,  its  object  being  to 
subject  certain  real  estate  to  the  payment  of  plaintiff's  claim. 

The  petition  sets  forth  that  on  or  about ,  one  Jediska, 

having  been  arrested  in  a  bastardy  proceeding,  the  plaintiff,  Prosek,  and 
the  defendant,  Kuchta,  became  sureties  of  Jediska  on  a  bond,  executed 
before  a  justice  of  the  peace,  that  Jediska  would  appear  in  the  common 
pleas  court  and  answer  said  charge  of  bastardy ;  but  plaintiff  claims  that 
as  between  himself  and  the  defendant,  Kuchta,  while  they  both  became 
sureties  on  the  bond  for  Jediska,  he,  the  plaintiff,  signed  merely  as  surety 
for  his  co-surety,  Kuchta.  It  is  further  averred  in  the  petition,  that  after- 
wards, when  the  said  Jediska  was  called  in  the  common  pleas  court  to 
answer  said  charge  of  bastardy,  he  came  not ;  whereupon  said  bond  was 
forfeited,  and  afterwards  a  suit  was  brought  thereon  against  all  the  sign- 
ers, Jediska,  Kuchta  and  Prosek,  and  judgment  recovered  thereon,  which 
with  costs  amounted  to  $689.50,  which,  on  account  of  the  insolvency  of 
the  principal  in  the  bond,  Jediska,  and  the  other  surety,  Kuchta,  the 
plaintiff,  Prosek,  was  compelled  to  and  did  pay.  He  now  says  that  after 
the  bond  was  thus  signed  by  himself  and  Kuchta,  the  defendant,  Kuchta, 
fraudulently  transfern^l  certain  real  property  described  in  the  petition  to 
a  trustee,  who  at  the  same  time  and  without  any  consideration,  with  the 
intent  and  for  the  purpose  of  defrauding,  cheatiag,  hindering  and  delaying 
8   U  B.      9 
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him  in  collecting  his  just  claim,  transferred  and  conveyed  said  real  estate 
to  the  wife  of  Kuchta.  He  therefore  claims  that,  as  he  was  merely 
surety  for  Kuchta,  by  virtue  of  a  verbal  contract  to  that  effect  between 
them  at  the  time  they  signed  the  bond,  when  he  paid  the  said  judgment 
he  paid  it  for  Kuchta,  whose  debt  it  was,  as  between  them,  by  reason  of 
the  said  verbal  contract.  He  therefore  asks  to  have  the  conveyance  from 
Kuchta  to  his  wife  set  aside  as  fraudulent,  and  that  the  real  estate  may 
be  subjected  to  the  payment  of  his  said  claim  of  (689.50,  and  interest. 

Blandin,  J. 

To  this  petition  seven  several  defenses  are  set  forth  in  the  answers  of 
Kuchta  and  his  wife,  all  of  which  it  will  not  be  necessary  to  notice,  since 
in  the  view  I  take  of  the  case,  one  will  suflSce.  Without  deciding 
whether  before  the  plaintiff  can  bring  this  action  to  subject  the  property 
of  the  defendant,  he  must  first  bring  his  action  at  law  upon  the  alleged 
verbal  contract  of  suretyship  between  himself  and  his  co-surety,  and 
reduce  the  same  to  a  judgment,  or  whether  the  judgment  on  the  bond 
against  the  co-sureties  jointly  will  suflSce,  as  a  foundation  for  this  credi- 
tor's bill,  it  is  sufficient  to  say  that  from  the  evidence  in  the  case,  I  find 
the  contract  of  principal  and  surety  between  Kuchta  and  Prosek  is  not 
made  out  by  the  plaintiff  by  a  preponderance  of  proof,  but  that  they 
were,  in  fact,  as  they  were  in  form,  co-sureties  for  Jediska,  and  as  such 
one  having  paid  the  whole  judgment  on  the  bond,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  judgment  creditor,  and  to  have  contribution 
enforced  against  his  co-surety.  While  the  petition  does  not  pray  for  this, 
all  the  facts  necessary  to  be  pleaded  to  entitle  plaintiff  to  subrogation  are 
substantially  pleaded,  and,  if  plaintiff  desires  it,  the  petition  may  now  be 
amended  so  as  to  permit  a  decree  of  subrogation  to  be  entered,  entitling^ 
plaintiff  to  contribution  against  the  defendant,  Kuchta. 

One  of  the  defenses  set  up  in  the  answer,  and  the  only  one  of  which 
will  be  further  noticed,  consists  in  the  claim  that  the  premises  in  ques- 
tion constitute  the  homestead  of  the  defendant. 

To  this  a  reply  is  filed  by  which  the  fact  is  denied.  The  evidence 
clearly  discloses,  in  fact,  it  is  not  now  denied  by  plaintiff's  counsel,  that 
the  premises  consists  of  a  house  and  lot,  the  title  and  beneficial  owner- 
ship of  which,  at  the  time  of  the  signing  of  the  bond,  was  in  the  defend- 
ant, Kuchta,  and  his  wife  jointly,  each  then  owning  an  undivided  one- 
half  in  common  therein,  and  that  it  then  was,  and  ever  since  has  been 
and  still  is,  used  and  occupied  by  them  jointly  as  a  family  homestead, 
and  the  court  finds  that  at  no  time  since  the  signing  of  the  bond,  was  the 
property  worth  two  thousand  dollars. 

Upon  consideration  of  the  evidence  in  the  case,  I  have  no  hesitation 
in  finding  that  the  subsequent  transfer  by  the  husband  to  his  wife, 
through  a  trustee,  of  his  one-half  interest  in  the  house  and  lot,  was  made 
for  the  express  purpose  of  preventing  the  enforcement  against  him  of 
the  very  liability  which  his  co-surety  has  paid  for  him,  ?uid  that  as  to 
him  the  transaction  would  be  fraudulent  and  void,  if  at  the  time  of  the 
transfer  that  one-half  interest  was  subject  to  the  claims  of  creditors  on 
execution. 

This,  therefore,  presents  the  question  whether  or  not  when  a  husband 
and  wife  are  equal  joint  owners  of  a  house  and  lot  worth  not  to  exceed 
$2,000,  and  which  they  occupy  as  a  homestead,  any  part  of  the  husband's 
half  interest  up  to  $1,000  is  subject  to  execution. 


Vol.  XL  LAW  BULLBTIN.  13 1 

65  Prosek  v.  Kuchta. 

So  far  as  I  am  advised,  this  question  has  not  been  decided  by  the 
Supreme  Court  in  Ohio,  or  by  the  lower  courts. 

In  California,  Massachusetts  and  Wisconsin,  and  perhaps  other 
states,  the  courts  have  held,  under  their  statutes  relating  to  homesteads, 
that  no  exemption  can  be  claimed  in  lands  held  as  a  joint  tenant  or  tenant 
in  common. 

This  doctrine  is  denied  in  Vermont,  Kansas  and  Iowa.  An  exami- 
nation of  the  statutes  of  the  respective  states  will  disclose  the  fact  that 
the  decisions  holding  that  no  exemption  can  be  claimed  where  the  home- 
stead is  owned  in  common,  are  founded  upon  the  particular  statutes 
under  which  the  right  is  claimed ;  or  the  exemption  is  denied  because 
to  allow  it  would  work  an  injury  or  injustice  to  the  cotenant. 

It  is  uniformly  held,  at  least  in  Ohio,  that  the  statutes  exempting 
homesteads  from  execution  are  to  be  construed  liberally  in  favor 
of  the  debtor,  in  order  to  promote  the  public  policy  designed  to 
be  subserved  by  them.  It  would  not  be  denied  that  if  the 
husband  alone  owned  in  severalty  a  house  and  lot  worth  fl,000, 
it  would  be  exempt  from  the  demands  of  creditors.  Suppose,  then,  a 
husband  owns  a  lot  with  a  little  shanty  on  it,  which  furnishes  a  home 
and  is  so  used,  and  worth  $1,000.  It  would  be  exempt.  Now,  if  the 
wife,  having  a  separate  estate,  by  a  fair  contract  with  her  husband,  builds 
a  front  to  their  house  of  the  value  of  f  1,000  more,  so  that  the  property 
thus  improved  is  worth  $2,000,  and  a  deed  is  made  to  her  of  an  one-half 
interest  therein,  a  transaction  fair,  just,  and  bona  fide  between  them, 
and  which  bettered  home  they  now  continue  to  use  and  enjoy  as  a  home- 
stead, can  it  be  said  that  thereby  the  husband  has  rendered  his  own 
interest  therein  liable  to  execution  when  it  was  not  so  before  ?  If  so, 
then  it  ought  to  be  because  either  the  interests  of  his  creditors  have  been 
thereby  affected,  or  because  the  wife  is  now  furnishing  or  providing  a 
homestead,  and  therefore  under  the  statute  he  may  claim  no  exemption. 
Certainly  the  creditors  are  not  affected  by  such  a  transaction  ;  nor  does 
the  wife,  after  the  improvement  of  the  property  with  her  separate  means, 
furnish  the  homestead.  It  is  her  property  added  to  his  that  furnishes . 
the  homestead.  No  part  of  her  interest  therein  can  be  subjected  to  the 
payment  of  her  husband's  debt,  and  when  her  interest  is  withdrawn,  the 
husband  has  no  more  invested  in  the  homestead  than  is  allowed  to  be 
exempt.  The  statute  provides  that  neither  husband  or  wife  can  make 
the  demand  if  the  other  has  a  homestead.  If,  then,  the  husband's  inter- 
est in  the  case  supposed  may  be  subjected  to  the  claims  of  creditors, 
because  the  wife  has  a  homestead,  then  equally  her  interest  might  share 
the  same  fate  for  her  debt,  and  thus  the  whole  be  taken  because  ot  the 
simple  fact  that  they  had  invested  together  all  their  means  to  improve 
their  home,  neither  having  more  than  would,  if  separated,  be  exempt. 
I  think  the  fair  meaning  of  the  statute  is,  that  where  the  wife  with  her 
separate  estate  and  means  has  provided  a  homestead,  then  other  prop- 
erty of  the  husband,  not  used  as  a  homestead,  is  subject  to  execution. 
But  when  the  husband's  whole  estate  is  impressed  with  the  character  of 
a  homestead,  it  is  wholly  exempt  from  execution,  unless  it  exceeds  in 
value  the  sum  of  $1,000,  although  beyond  this  sum  his  wife  may  own 
with  him  and  in  common,  and  equal,  or  even  a  greater  interest  in  the 
same  property.  Her  interest  not  being  subject  to  his  debt  at  all,  can  not 
be  taken  in  execution  against  her  husband,  and  unless  she  has  furnished 
a  ''  homestead  "  not  an  undivided  interest  in  common  in  one,  with  her 
husband,  his  property  actually  in  use  as  such  homestead,  to  the  amount 
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of  $1,000,  will  be  exempt.  It  can  not  be  said  in  this  case  that  the  *'  wife 
has  a  homestead,"  any  more  than  it  can  be  said  the  *  'husband  has  a 
homestead/'  If  the  husband  has  a  homestead,  that,  to  the  amount  of 
$1,000,  in  value,  is  beyond  the  reach  of  creditors;  that  being  so,  to 
take  any  part  of  it  for  the  payment  of  the  husband's  debt  must  take 
either  what  is  his  and  exempt  from  execution,  or  it  must  take  what 
belongs  to  the  wife  for  her  husband's  debt.  Certainly  neither  can  be 
done.  The  husband  only  loses  his  right  to  demand  his  exemption  when 
the  wife  **  has  a  homestead." 

I  do  not  think  she  can  be  said  to  have  a  homestead  when  she  has 
only  joined  her  property  to  his  to  make  their  home  better,  or  that  she 
has  thereby  exposed  his  homestead  to  the  demands  of  creditors. 

The  duty  rests  primarily  on  the  husband  to  provide  the  homestead, 
and  when  he  has  one  that  is  protected  by  law  from  sale  on  execution, 
no  injury  or  injustice  results  to  any  one  by  the  fact  that  the  wife  adds 
her  own  property  thereto.  There  is  still  no  interest  of  the  husband 
then  that  was  ever  liable  to  execution,  and  I  do  not  see  any  groun^^ 
wQon  which  he  should  be  precluded  from  claiming  the  exemption  stilL 

Willson  &  Sykora,  for  plaintiff. 

Smith  &  Nowak,  for  defendant. 
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Lbua  S.  Hicks  v.  Gborgb  H.  Stonb. 

1.  A  legacy  of  all  the  residue  of  the  estate,  but  further  directing  that  interests  in  a 

certain  corporation  to  remain  as  they  are,  so  long  as  a  certain  person  continues 
its  manager,  gives  the  legatee  an  absolute  interest  and  then  seeks  to  control  dis- 
position, such  restriction  is  repugnant,  and  void. 

2.  An  approval  hj  the  court  of  an  executor's  sale  of  stock,  privately,  without  an 

order  or  a  minimum  price,  is  equivalent  to  such  previous  order;  and  where  all 
the  debts  of  the  estate  are  paid  and  no  one  is  interested  except  the  executor,  as 
restricting  legatee,  his  successor  as  administrator  de  bonis  non  cannot  attack 
the  sale. 

8.  The  sale  of  shares,  of  stock  belonging  to  an  estate  by  an  executor  to  his  confi- 
dential friend  and  advisor,  who  has  just  resigned  as  co-executor  of  the  same 
estate,  is  valid,  if  for  full  value,  without  fraud,  and  no  one  else  could  be  found 
who  would  give  as  much  for  the  stock  and  the  sale  was  not  of  the  seeking  of 
the  purchaser. 

4.  That  executors  sold  shares  of  stock  belonging  to  the  estate  in  pa3rment  of  a 
debt  and  bonafide^  and  on  the  same  day  one  of  the  executors  became  purchaser 
of  them  from  the  buyer,  the  other  executor  being  residuary  legatee,  and  as 
snch  the  person  most  interested,  such  sale  being  at  a  proper  price  and  designed 
as  a  means  of  transferring  the  stock  to  such  executor,  the  sale  is  valid. 

Bl^ANDIN,  J. 

The  importance  of  this  case,  from  the  extensive  interests  involved 
and  the  difficult  questions  of  law  and  fact  presented,  has  challenged  for 
it  the  careful  and  patient  consideration  of  the  court,  in  which  very  great 
aid  has  been  afforded  by  the  elaborate  and  able  presentation  of  the  re- 
spective claims  of  the  parties  by  distinguished  counsel,  who  have  con- 
ducted the  trial.  Whether  or  not  I  shall  be  able  to  enforce  the  conclusions 
to  which  I  have  arrived  by  reasons  sufficiently  cogent  to  command  the 
approval  of  the  parties,  still  they  are  such  as  rise  out  of  a  just  application 
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of  the  principles  of  law  to  the  facts  of  the  case,  as  I  understaDd  both  to 


The  following  facts  appear  by  the  pleadings,  and  are  not  controverted: 

That  on  February  24, 1871,  one  George  B.  Hicks  made  his  last  will, 
m  which  he  provided  for  the  payment  of  his  debts  out  of  his  estate.  He 
then  gsLve  to  each  of  his  two  sons  (5,000,  to  be  paid  to  them  when  they 
arrived  at  twenty-one  years  of  age  respectively,  aud  gave  the  residue  of 
his  estate  to  his  wife,  Lelia  S.  Hicks.  He  further  '^directed"  that  his 
"interests  in  the  Forest  City  Varnish,  Oil  and  Naphtha  Co.,  shall  be  and 
remain  as  they  are  until  such  time  as  George  H.  Stone  shall  cease  to  be 
the  business  manager  of  that  company,''  in  which  event  his  executors 
were  to  sell  the  same  in  such  manner  as  they  should  deem  most  "benefi- 
cial and  expedient  for  the  interests  of  his  heirs."  He  then  named  Lelia 
S.  Hicks  and  the  defendant,  George  H.  Stone,  executors. 

These  are  substantially  the  provisions  of  the  entire  will. 

The  testator's  "  interests "  in  the  Forest  City  Varnish,  Oil  and 
Naphtha  Co.,  is  the  property  here  in  controversy. 

Prior  to  the  execution  of  this  will,  testator  and  George  H.  Stone  had 
been  intimate  and  confidential  social  and  business  associates,  and  this 
relation  continued  until  testator's  death. 

Defendant  during  all  the  time,  was  a  stockholder  and  the  principal 
business  manager  of  the  Forest  City  Varnish,  Oil  and  Naphtha  Co.,  which 
was  a  corporation  organized  under  the  laws  of  Ohio. 

The  testator,  George  B.  Hicks,  died  May  2,  1873,  leaving  Lelia  S. 
Hicks  and  two  sons,  the  present  plaintiff,  then  aged  fourteen  years,  and 
a  younger  son,  then  aged  eleven  years,  surviving. 

The  will  was  admitted  to  probate  May  12,  1873,  and  Lelia  S.  Hicks 
and  George  H.  Stone  qualified  as  executors,  and  entered  upon  the  dis- 
charge of  their  duties  as  such. 

The  number  of  shares  of  stock  owned  by  Mr.  Hicks  at  his  death 
is  not  agreed  upon  in  the  pleadings,  but  was  more  than  250  shares,  and 
this  will  be  noticed  further  on  among  the  controverted  claims  in  the 
pleadings. 

The  stock  was  substantially  all  the  valuable  assets  of  the  estate. 

Two  hundred  and  forty-eight  shares  of  this  stock  have  been  pledged 
by  Mr.  Hicks  in  his  lifetime  as  collateral  to  his  notes  to  the  Second 
National  Bank,  James  Lawrence  and  J.  B.  Sprague,  aggregating  between 
$9,000  and  $10,000,  which  notes  were  past  due  at  the  time  of  the 
death  of  Mr.  Hicks. 

Mrs.  Hicks  held  policies  of  insurance  on  the  life  of  her  husband, 
upon  which,  at  his  death,  she  received  about  $15,000,  and  with  this 
money,  which  was  her  own  separate  means,  she  did,  by  the  advice  of 
Mr.  Stone,  purchase  and  take  up  the  debts  and  notes,  to  secure  which 
the  248  shares  of  stock  were  pledged,  and  until  disposed  of  as  stated  be- 
low, she  held  these  shares  to  secure  herself  for  the  sum  thus  advanced 
to  take  them  up. 

That  on  or  about  April  1, 1874,  a  fire  occurred  by  which  the  F.  C.  V. 
Co.,  suffered  a  loss. 

On  July  6,  1874,  defendant  filed  his  final  account  as  executor,  which 
was  approved  by  the  probate  court,  and  be  resigned  as  executor  on  July 
7»  1874,  after  which  Lelia  S.  Hicks  continued  to  act  as  sole  executrix  of 
said  estate. 

On  July  18,  1874,  still  being  executrix,  Lelia  S.  Hicks  transferred 
234  shares  of  stock  to  defendant,  and  he  paid  her  therefor  tl05  oer  share 
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which  was  by  her  applied  to  repay  herself  for  the  money  used  in  paying 
ofiE  the  debts  for  which  the  stock  had  been  pledged,  and  charged  herself 
as  such  executrix  with  the  sum  thus  received  and  credited  herself  with 
the  amounts  paid  out  upon  said  debts,  and  on  November  13,  1874,  she 
filed  an  account  showing  the  same  with  the  probate  court,  and  the  same 
was  approved.  This  transfer  was  made  without  any  appraisal  of  the 
stock  or  order  from  the  probate  court  to  sell  the  same. 

The  defendant  continued  to  hold  the  stock,  and  very  large  dividends 
were  afterward  declared  thereon  by  the  company  and  paid  to  defendant, 
and  in  1878  the  stock  was  increased  by  dividends  150  per  cent.,  and  there- 
after dividends  were  declared  on  both  the  original  and  the  additional 
stock. 

Lelia  S.  Hicks  continued  to  reside  in  the  city  of  Cleveland,  where 
the  Forest  City  Varnish  Co.  had  its  place  of  business  and  oflfices,  and 
where  defendant  resided,  and  on  December  6,  3881,  filed  her  final  account 
as  executrix  and  resigned,  whereupon  George  M.  Hicks,  her  eldest  son, 
was  appointed  administrator  de  bonis  non^  with  the  will  annexed  of 
George  B.  Hicks,  and  as  such  brings  this  action. 

Controverted  allegations :  In  addition  to  these  admitted  facts  the 
plaintifiF  alleges  the  following,  which  are  denied  by  the  answer. 

That  while  acting  as  co-executor  with  defendant,  said  Lelia  S.  Hicks, 
because  of  her  inexperience  in  business  matters  and  the  high  degree 
of  confidence  reposed  by  George  B.  Hicks  in  his  lifetime  in  George  H. 
Stone,  relied  wholly  upon  the  suggestions  and  advice  of  defendant 
in  regard  to  matters  and  business  of  the  estate,  and  acquiesced  in  and 
followed  his  suggestions  therein  for  its  management  and  settlement. 

That  twenty-one  shares  of  stock  belonging  to  George  H.  Hicks  at 
his  death  came  to  the  hands  of  the  defendant  and  have  not  been 
accounted  for  by  him,  and  that  twelve  other  shares  were  taken  by  the 
defendant  while  executor  in  February,  1874,  for  which  he  paid  a  debt  of 
the  estate  to  the  Rubber  Paint  Co.,  of  $1,447.77,  and  are  still  held  by 
him. 

That  "from  the  date  of  the  fire  at  the  works  of  the  P.  C.  V.  Co./* 
defendant  began  to  make  suggestions  to  the  said  Lelia  S.  Hicks,  that  the 
loss  was  so  great  by  the  fire  that  said  company  would  not  be  able  to  make 
its  usual  dividend,  or  any  dividend  in  July,  1874,  and  that  defendant 
thought  it  doubtful  if  it  would  make  any  dividend  soon  again,  with  a 
design  to  create  doubt  and  distrust  in  the  mind  of  said  Lelia  S.  Hicks  as 
to  the  value  of  said  stock,  and  with  a  view  to  get  the  same  at  less  than 
its  fair  value,  and  that  the  defendant  withholding  much  information  he 
had  in  regard  to  the  established  character  of  the  business  of  said  F.  C.  V. 
Co.,  and  what  he  knew  as  to  the  fire  that  it  would  cause  no  substantial  or 
serious  embarrassment  to  the  business  of  said  company,  and  that  the 
amount  of  loss  thereby  was  not  nearly  so  large  as  he  represented  and 
when  he  well  knew  the  value  of  said  stock  to  be  as  it  really  was  much 
greater  than  $105  per  share,  and  while  he  was  acting  as  such  executor, 
his  resignation  on  July  7,  1874^  being  made  solely  for  the  purpose  of 
enabling  him  to  become  a  purchaser  of  the  stock,  advised  and  induced  the 
said  Lelia  S.  Hicks  to  agree  and  transfer  to  said  deiendant  "the  284 
shares  of  stock  at  $105  per  share ;  and,  that  imposed  upon  by  the  said 
contrivance  and  fraud  of  the  defendant,  she  transferred  the  same  to  him" 
and  he  paid  her  therefor  the  sum  of  $105  per  share;  the  same  was  worth 
much  more  as  the  defendant  well  knew,  and  he  said  that  defendant  has 
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ever  since  held  and  still  holds  said  stock  in  trust  for  said  estate,  togethv^r 
with  the  dividends  declared  and  paid  him  thereon. 

He  says  further,  that  knowledge  of  said  deceit  and  fraud  only  recently 
came  to  the  knowledge  of  this  plaintiff  or  said  Lelia  S.  Hicks. 

He  asks  that  defendant  be  required  to  turn  over  to  him  all  this 
stock,  together  with  the  increase  thereof  of  150  shares  upon  each  100, 
together  with  all  the  dividends  thereon,  that  have  been  paid  to  defendant 
while  he  has  so  held  the  same,  with  interest,  after  deducting  the  amount 
already  paid  by  him  for  the  stock  with  interest  thereon. 

By  his  answer,  defendant,  in  addition  to  the  general  denials  as 
indicated  above,  specially  denies  all  fraud  or  fraudulent  intention,  and 
all  false  representations  of  the  suppression  from  said  Lelia  S.  Hicks  of 
any  fact  touching  the  stock  or  its  value,  or  said  F.  C.  V.  Co.,  or  said 
fire. 

He  avers  that  the  twenty-one  shares  were  sold  by  the  deceased  in 
his  lifetime  to  one  Phillip  Roeder,  from  whom  he  purchased  the  same 
and  paid  therefor  July  S,  1873. 

He  says  as  to  the  twelve  shares,  that  said  Lelia  S.  Hicks  and  himself 
as  executor,  in  February,  1874,  agreed  to  transfer  these  twelve  shares  to 
one  N.  C.  Brewer  in  payment  of  a  debt  from  the  estate  to  the  Rubber 
Paiat  Co.,  of  which  company  N.  C.  Brewer  was  president  or  manager,  and 
they  were  so  sold  and  transferred  for  their  full  value,  and  that  defendant 
bought  them  from  said  N.  C.  Brewer.  He  denies  that  he  was  executor 
when  the  234  shares  were  transferred  to  him,  and  says  he  had  in  good 
faith  resigned  on  July  7,  1874,  one  week  before  the  transfer.  He  says 
this  transfer  was  made  to  him  at  the  instance  and  request  of  said  Lelia 
S.  Hicks,  as  executrix,  and  individually  as  residuary  legatee,  after  fruit- 
less efforts  made  in  good  faith  to  secure  others  to  become  purchasers 
thereof,  in  good  faith  on  the  part  of  both,  and  for  the  full  value  of  the 
stock. 

He  denies  that  the  plaintiff  or  said  Lelia  S.  Hicks  have  recently 
discovered  the  alleged  fraud,  and  says  that  they  have  had  full  opportunity 
to  know  all  they  now  know  as  to  the  value  of  said  stock  and  the  condition 
of  said  company  ever  since  said  transfer,  and  that  said  Lelia  S.  Hicks  has 
fully  ratified  said  sale,  and  as  residuary  legatee  is  the  sole  beneficiary  for 
whose  benefit  this  action  is  prosecuted. 

To  these  issues  presented  by  the  pleadings  the  testimony  in  the  case 
has  been  addressed,  and  the  controverted  fact  as  found  by  the  court  to  be 
established  by  the  evidence  will  be  stated  as  I  proceed. 

First,  in  relation  to  the  twenty-one  shares. 

On  January  1, 1873,  these  shares  of  stock  stood  on  the  books  of  the 
P.  C.  V.  Co.,  as  owned  by  George  B.  Hicks,  and  the  dividend  thereon 
was  paid  to  him.  Mr.  Hicks  died  in  May,  1873,  and  in  July  following 
the  two  certificates,  one  for  twenty  shares,  the  other  for  one  share, 
endorsed  in  blank  with  the  signature  of  George  B.  Hicks,  were  according 
to  the  testimony  of  Mr.  Stone,  found  in  the  hands  of  Philip  Roeder, 
as  the  owner  of  the  shares,  and  were  by  him  sold  to  the  defendant  for 
full  value.  If  this  is  true  it  is  difficult  to  see  why  defendant  should  now 
surrender  them  to  the  plaintiff. 

The  only  evidence  in  the  case  of  their  belonging  to  the  estate  of  Mr. 
Hicks  is  the  fact  that  at  that  date,  January  1,  1878,  they  stood  in  his 
name  on  the  books  and  the  dividend  was  paid  to  him.  These  shares 
were  assignable  and  transferable  by  such  endorsement  and  delivery,  and, 
there  is  simply  no  evidence  whatever  that  such  transfer  and  sales  was 
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not  made  by  Mr.  Hicks  before  his  death.  W.  F.  Roeder,  the  son  of  Dr. 
Philip  Roeder,  testifies  that  he  does  not  believe  his  father  bought  them 
without  consulting  him  about  the  matter.  Dr  Roeder  bought  100  shares 
of  this  stock  in  July,  1873,  from  Thorp,  about  which  he  did  consult 
his  son,  but  about  this  purchase  of  twenty-one  shares  he  says  he  was  not 
consulted  and  does  not  think  his  father  would  have  bought  them  without 
his  advice.  His  is  the  only  testimony  tending  to  negative  a  sale  of  this 
stock  by  Mr.  Hicks  to  Mr.  Roeder,  from  whom  defendant  says  he  bought 
them.  Much  stress  is  laid  upon  defendant's  failure  to  produce  further 
evidence  of  the  purchase  of  and  payment  for  this  stock  and  the  mistaken 
account  he  gave  of  a  $2,500  check  which  he  supposed  he  gave  for  them, 
but  which,  was  in  fact  given  to  Mrs.  Hicks  as  part  of  her  insurance 
money  he  had  collected.  While  it  has  not  been  shown  by  defendant  how 
and  when  he  paid  Dr.  Roeder  for  this  stock,  there  is  no  evidence  to  show 
that  he  did  not  in  fact  buy  it  from  him,  while  it  was  in  his  hands,  and 
the  certificate  bearing  the  endorsement  of  Mr.  Hicks  in  his  lifetime. 
This  transaction  took  place  ten  years  ago,  at  a  time  when  the  defendant 
was  business  manager  of  a  large  concern,  where  large  amounts  of  money 
were  passing  through  his  hands  daily,  and  the  details  of  which  he  would 
not  be  expected  to  retain  in  memory.  It  seems  to  me  that  the  court 
would  not  be  warranted  in  disturbing  transactions  and  the  ownership  of 
property  upon  such  a  state  of  the  evidence  as  to  the  facts.  There  is  another 
circumstance  that  should  not  be  forgotten  as  throwing  some  light  upon 
this  matter.  While  Mrs.  Hicks  and  Stone  were  co-executors,  she  nor  he 
kept  possession  of  the  certificates  of  stock  belonging  to  the  estate.  When 
the  twelve  shares  were  negotiated  to  Brewer  she  had  possession  of  the 
stock  certificates  and  brought  them  down  to  be  delivered.  So  with  the 
sales  to  Shannon,  and  when  she  took  up  the  pledged  stock  she  kept  the 
certificates  in  her  possession.  If  these  twenty-one  shares  do  not  belong 
to  the  defendant  by  purchase,  as  he  says  in  his  testimony,  and  if  they 
belong  to  the  estate  of  George  B.  Hicks,  then  the  defendant  must  have 
stolen  them  and  committed  perjury  here  to  conceal  the  theft.  There  is 
no  evidence  to  warrant  such  finding  by  the  court. 

I  will  next  consider  the  twelve  Suares  sold  or  transferred  to  N.  C 
Brewer.  This  transaction  occurred  in  February,  1874,  while  both  Lelia 
S.  Hicks  and  defendant  were  executors  of  the  estate  of  George  B.  Hicks. 

Mr.  Hicks  in  his  lifetime  had  become  surety  to  the  Rubber  Paint  Co., 
for  one  Anderson,  whereby  the  estate  became  liable  to  pay  to  the  Rubber 
Paint  Co.,  $1,447.19.  There  was  no  available  assets  of  the  estate  in  the 
hands  of  the  executors  with  which  to  pay  the  debt,  except  the  stock  of 
the  Forest  City  Varnish  Co.,  and  upon  consultation  between  the  executors 
it  was  decided  to  turn  over  to  Mr.  Brewer,  representing  the  Rubber 
Paint  Co.,  twelve  shares  of  this  stock  as  payment  and  satisfaction  of  the 
debt.  Mrs.  Hicks  brought  down  the  certificates  for  that  purpose  and 
the  negotiations  were  conducted  with  Mr.  Brewer  by  Mr.  Stone  on  behalf 
of  the  estate.  The  stock,  at  the  highest  price  it  had  sold  for  at  that  time 
waa  a  fair  equivalent  for  this  debt.  At  least,  it  was  not  worth  more  if 
antecedent  sales  of  the  slock,  both  before  and  after  the  death  of  Mr.  Hicks 
can  be  relied  upon  as  fixing  its  value.  Indeed,  it  is  not  now  denied  that 
there  was  any  unfairness  in  this  transaction.  Mr.  Brewer  finally  agreed 
to  take  the  twelve  shares  of  stock  in  payment  of  the  debt,  and  it  was 
transferred  to  him,  and  certificates  of  stock  issued  to  him  therefor,  and 
receipt  was  taken  releasing  the  estate  from  the  debt.  Brewer  then 
endorsed  the  stock  to  defendant,  who  gave  his  notes  therefor  at  twelve 
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and  eighteen  months  for  the  amount  Brewer  had  allowed  for  it,  and  the 
stock  was  held  by  Brewer  as  collateral  to  defendant's  notes  until  they 
were  paid  by  him  at  maturity,  which  he  did.  This  transaction  was 
wholly  completed,  the  debt  of  the  estate  paid,  the  stock  transferred  to 
Mr.  Brewer  and  assigned  to  Mr.  Stone,  and  his  notes  executed  therefor, 
and  the  stock  delivered  to  Mr.  Brewer  in  pledge  as  collateral  on  the  same 
day  and  in  the  same  negotiation.  But  there  is  nothing  to  show  that  it 
was  designed  by  Mr.  Stone  as  a  means  of  thus  indirectly  possessing  him- 
self of  the  stock.  It  is  most  probable  to  my  mind,  from  his  testimony, 
that  the  stock  was  resold  to  Mr.  Stone  by  Mr.  Brewer,  and  that  Stone 
was  badgered  to  take  it  by  Mr.  Brewer's  appealing  to  Stone's  good  faith 
in  claiming  to  him  that  it  was  valuable,  and  saying  to  Stone,  if  you  have 
such  faith  in  its  value,  why  don't  you  take  it  yourself,  and  upon  Stone's 
statement  that  he  had  no  money  to  invest  in  it  Brewer  proposed  to  give 
him  time  to  pay  for  it,  and  in  this  way  he  became  its  purchaser  from  Mr. 
Brewer.  The  actual  conversation,  and  the  order  in  which  it  took  place, 
are  difficult  to  exactly  deduce  from  the  only  account  we  have  of  it 
through  the  testimony  of  Mr.  Stone.  There  is  no  apparent  effort  to 
withold  the  statement  of  the  matter  by  Mr.  Stone,  but  he  gives  candidly 
all  he  can  now  recall,  as  he  says,  of  the  transaction.  He  does  not 
remember  distinctly  whether  or  not  he  communicated  to  Mrs.  Hicks  that 
he  had  bought  the  stock ;  but  from  her  own  testimony  on  the  subject,  I 
am  of  opinion  he  did  make  known  to  her  that  he  had  purchased  the  stock 
from  Mr.  Brewer,  and  given  his  own  notes  therefor,  and  until  this  suit 
was  brought  its  fairness  and  propriety  had  not  been  questioned.  She 
testifies  that  she  understood  that  Mr.  Stone  had  given  his  notes  to  Mr. 
Brewer,  and  that  the  stock  was  held  by  Mr.  Brewer  as  collateral.  She 
never  afterwards  thought  she  was  to  pay  the  debt  and  get  back  the  stock 
and  never  offered  to  do  so.  From  this,  in  connection  with  the  other 
facts  and  evidence  on  the  subject,  I  am  satisfied,  although  Mr.  Stone 
does  not  remember  it,  that  Mrs.  Hicks  knew  all  about  Stone's  purchase 
of  the  stock  from  Brewer,  and  that  he  did  not  conceal  or  attempt  to  con- 
ceal it  from  her. 

Notwithstanding  this,  it  is  now  claimed  by  plaintiff  that  no  title  ever 
passed  to  Mr.  Stone  by  this  transaction,  and  that  he  ought  now  to  account 
to  the  plaintiff  therefor,  with  its  increase  and  dividends. 

First,  it  is  urged  that  because  of  the  provision  in  the  will  of  Mr. 
Hicks,  restraining  the  alienation  of  the  stock,  it  could  not  be  sold  by  the 
executors,  and  the  attempted  sale  was  therefore  void  for  that  reason. 

The  provisions  of  the  will  bearing  upon  the  question  are  as  follows  : 

It  provides  first:  "All  my  just  debts  and  funeral  charges  shall,  by  my 
executors  hereinafter  named,  be  paid  out  of  my  estate  as  soon  after  my 
decease  as  shall  by  them  be  found  practicable." 

Next  he  gives  a  legacy  of  $5,000  to  each  of  his  two  sons,  to  be  paid 
to  them  respectively  on  attaining  their  majority,  and  then  provides  as 
follows : 

"I  give  and  bequeath  to  my  dear  and  well-beloved  wife,  Lelia  Sophia 
Hicks,  all  the  residue  of  my  estate,  of  whatever  kind  and  nature.  I  fur- 
ther direct  that  my  interests  in  the  Forest  City  Varnish,  Oil  &  Naphtha 
Co.,  in  The  Cleveland  Gas  Improving  &  Saving  Co.,  shall  be  and  remain 
as  they  are  until  such  time  as  Mr.  George  H.  Stone  shall  cease  or  sever 
his  connection  with  said  companies,  as  business  manager  thereof,  and  so 
much  longer  as  my  executors  shall  deem  necessary  or  expedient  for  the 
best  interest  of  my  estate.     In  the  event  of  Mr.  George  H.  Stone  ceas- 
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ing  or  severing  his  connection  with  the  above  companies  as  business 
manager  thereof,  I  desire  that  my  executors  sell  and  dispose  of  all  my 
interests  in  said  companies  to  the  best  possible  advantage,  and  invest  the 
same  in  such  manner  as  shall  seem  most  beneficial  and  expedient  for  the 
interests  of  my  heirs." 

The  only  remaining  clause  of  the  will  is  the  following :  *Xastly,  I 
do  nominate  and  appoint  Mr.  George  H.  Stone  and  Mrs.  Lelia  Sophia 
Hicks  to  be  the  executors  of  this  my  last  will  and  testament.**  Then 
follows  the  attestation. 

This  will  clearly  gave  to  Mrs.  Hicks  an  absolute  and  perfect  interest 
in  the  property  of  the  testator.  It  then  seeks  by  a  subsequent  clause  to 
restrict  its  alienation,  and  to  control  its  disposition  and  enjoyment.  Can 
this  be  done  ?  I  have  not  deemed  it  necessary  to  go  beyond  our  own 
Supreme  Court  reports  for  authority  that  it  cannot. 

The  case  of  Anderson  v.  Carey,  86  O.  S.,  506,  seems  to  be  conclusive 
of  the  question  in  Ohio.  The  will  in  that  case  provides  as  follows :  **I 
give  and  bequeath  the  farm  on  which  I  now  live,  of  285  acres,  to  my  two 
sons,  Thomas  and  Lincoln,  upon  the  following  conditions :  First — I 
direct  that  they,  the  said  sons,  shall  not  be  allowed  to  sell  and  dispose  of 
said  farm  until  the  expiration  of  ten  years  from  the  time  my  son,  Charles 
Lincoln,  arrives  at  full  age,  except  to  one  another;  nor  shall  either  of 
my  said  sons  have  authority  to  mortgage  or  encumber  said  farm  in  any 
manner  whatever,  except  in  the  sale  to  one  another  as  aforesaid.*' 

Judge  Mcllvaine,  announcing  the  opinion  of  the  court,  says :  **But 
by  these  conditions  (so  nominated)  we  do  not  understand  that  the  testa- 
tor intended  a  forfeiture  upon  breach ;  there  is  no  limitation  over  in 
favor  of  any  one ;  and  if  a  forfeiture  for  the  benefit  of  his  heirs  was 
intended,  the  devisee  being  two  of  his  heirs  would  each  have  inherited  a 
third  part ;  so  that  as  heir  of  the  testator,  Thomas  C.  had  full  power  to 
charge  one-third  of  the  land  by  mortgage  to  the  plaintifF.  But  there  is 
no  indication  in  the  will,  or  in  the  circumstances  of  the  testator,  that  he 
intended,  in  any  event,  to  die  intestate  as  to  this  property ;  while,  on  the 
other  hand,  it  seems  clear  to  us  that  the  testator  intended,  in  all  events, 
that  his  sons  should  take  this  farm,  subject  to  the  rights  given  to  their 
mother,  to  have  and  to  hold  the  same  to  them,  and  their  heirs  forever. 
Instead  of  giving  to  his  sons  an  estate  in  the  land  less  than  a  fee  simple, 
his  intent  and  purpose  was  to  give  them  the  fee  simple,  but  to  eliminate 
therefrom  its  inherence  of  alienability,  for  a  limited  period,  or  to  incapaci- 
tate his  devisees,  although  sui  juris,  from  disposing  of  their  property 
for  the  same  limited  period,  to-wit :  until  the  younger  should  arrive  at 
thirty-one  years  of  age — each  and  both  of  which  purposes  are  repugnant 
in  the  nature  of  the  estate  devised.  *  *  *  The  attempt  here  was  to 
fasten  upon  the  estate  devised  a  limitation  repugnant  to  the  estate,  which 
limitation,  and  not  the  devise,  must,  for  that  reason,  be  declared  void. 
*  *  ♦  The  case  before  us  is  the  devise  of  an  absolute  fee,  with  a 
clause  restraining  the  alienation  and  incumbering  of  the  estate,  for  a 
limited  period,  intended,  no  doubt,  for  the  protection  of  the  devisees  who 
alone  are  interested  in  the  estate  devised.  In  holding  that  such  restraint 
is  repugnant  to  the  nature  of  the  estate,  and  is  void  as  against  the  public 
policy,  which,  in  this  state,  in  the  interest  of  trade  and  commerce,  gives 
to  every  absolute  owner  of  property,  who  is  sui  juris,  the  power  to  con- 
trol and  dispose  of  such  property,  and  subjects  the  same  to  the  payment 
of  his  debts,  we  are  fully  aware  of  the  fact  that  many  authorities  may 
and  have  been  cited  to  the  contrary.    Others,  however,  support  the  view 
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we  have  taken,  and  I  shall  not  attempt  either  to  review  or  reconcile  the 
cases,  being  content  to  rest  the  decision  upon  what  we  conceive  to  be 
sound  principles  and  sound  policy.  The  owner  of  property  cannot 
transfer  it  absolutely  to  another,  and  at  the  same  time  keep  it  himself. 
We  fully  admit  that  he  may  retain  or  limit  its  enjoyment  by  trusts,  con- 
ditions or  covenants,  but  we  deny  that  he  can  take  from  a  fee  simple 
estate  its  inherent  alienable  quality,  and  still  transfer  it  as  a  fee  simple.** 

In  view  of  this  decision,  there  can  be  no  doubt  what  the  Supreme 
Court  would  say,  if  called  upon,  as  to  the  clause  in  the  will  of  Mr.  Hicks 
restricting  the  alienation,  for  a  limited  time,  of  the  stock  which  by  the 
will  was  given  absolutely  to  Mrs.  Hicks,  subject  to  the  payment  of  his 
debts  and  the  two  legacies  to  the  sons.  That  restriction  was  repugnant 
to  the  estate  bequeathed,  and  the  limitation,  and  not  the  bequest,  was 
void. 

It  is.contended,  in  the  next  place,  that  this  sale  was  void,  because 
not  made  by  the  executors  in  conformity  to  the  statute  prescribing  the 
manner  in  which  "stock'*  shall  be  sold  by  administrator  or  executor. 

The  statute  then  in  force  upon  the  subject  will  be  found  in  S.  and 
S.,  page  367,  and  provides  as  follows:  "The  executor  or  administrator 
of  any  deceased  person,  or  guardian,  within  this  state,  may  sell,  either 
at  public  or  private  sale,  any  railroad  or  other  stocks  which  may  have 
come  into  his  hands  as  such  executor,  administrator  or  guardian,  under 
the  order  of  the  probate  court  of  the  proper  county ;  and  if  sold  at  pri- 
vate sale,  at  a  sum  not  less  than  shall  be  fixed  by  order  of  said  court. " 

No  order  of  the  probate  court  was  obtained  to  authorize  the  execu- 
tors to  sell  this  stock,  nor  was  any  sum  fixed  by  the  court  at  which  it 
should  thus  be  sold  at  private  sale. 

This  stock  was  part  of  the  stock  that  had  been  pledged  by  Mr.  Hicks 
in  bis  lifetime  to  secure  the  notes  which  Mrs.  Hicks  had  taken  up  prior 
to  thib  sale,  and  at  that  time  held  in  her  own  right  to  secure  herself  as 
assignee  of  these  unpaid  notes  of  her  husband.  She  was  also  residuary 
legatee,  and  as  such  owned  the  entire  interest  in  the  stock,  subject  to  the 
payment  of  the  debts  and  legacies. 

On  July  7,  1874,  the  executors  filed  their  account  in  the  probate 
court,  showing  the  sale  of  this  stock  to  Brewer  for  $1,447.79,  and  duly 
charging  themselves  with  that  sum  and  credited  themselves  with  a  like 
amount  as  having  been  paid  to  the  Rubber  Paint  Co.,  which  account  in 
all  respects  was  approved  by  the  probate  court. 

On  November  18,  1874,  Mrs.  Hicks,  as  sole  executrix,  filed  another 
account  in  the  probate  court,  showing  the  sale  of  the  234  shares  of 
the  stock,  and  duly  charging  herself  with  the  proceeds  of  that  sale,  and 
crediting  herself  with  such  payments  as  she  had  made  on  account  of  the 
estate,  including  reimbursement  to  herself  for  the  debts  she  had  taken 
up,  and  for  which  the  stock  had  been  pledged,  and  showing  a  balance  of 
cash  in  her  hands  of  $11,388.38,  which  account  was  also  duly  approved 
by  the  probate  court. 

Subsequently,  on  April  17,  1875,  upon  being  cited  to  appear  and 
show  cause  why  an  order  of  distribution  should  not  be  made  in  relation 
to  the  assets  in  her  hands  as  such  executrix,  as  shown  by  her  account,  a 
hearing  was  had,  whereupon  an  order  for  the  distribution  thereof  was 
made  by  the  court. 

On  October  20,  1875,  she  filed  her  final  account  as  executrix  as 
follows : 

"November  18, 1874.    Balance  due  estate,  $11,888.88. 
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**The  above  sura  is  the  balance  of  assets  in  the  hands  of  Lelia  S. 
Hicks,  the  executrix  and  trustee  for  her  two  minor  sons,  and  she  holds 
the  above  sum  for  the  benefit  of  her  said  two  sons,  and  by  the  terms  of 
the  will  of  the  said  George  B.  Hicks,  deceased,  she  is  to  pay  to  each  of 
her  said  sons,  on  their  arriving  at  the  age  of  majority,  the  sum  of  $5,000, 
and  the  balance  of  the  above  sum,  and  the  interest  on  the  same,  she 
retains  as  residuary  legatee.  And  she  further  says  that  the  estate  of  her 
deceased  husband,  the  said  George  B.  Hicks,  is  now  fully  settled,"  which 
was  also  approved  by  the  court. 

On  December  6,  1881,  she  filed  what  she  styles  a  supplemental  final 
account,  showing  a  payment  from  this  balance  of  $5,000  to  George  M. 
Hicks,  the  present  plaintiff,  being  his  legacy  under  the  will  of  his  father, 
and  showing  also  a  payment  to  him,  as  administrator  de  bonis  non,  of 
$5,000,  the  legacy  to  the  other  son,  and  that  she  had  retained  the  balance, 
$1,388.38,  as  residuary  legatee  under  the  will. 

The  question,  therefore,  arises  whether  this  plaintiff",  under  these  cir- 
cumstances, has  a  right  to  have  these  twelve  shares  of  stock  turned  over 
to  him  by  the  defendant,  together  with  the  dividends  thereon  and  the 
increase  thereof. 

For  several  reasons  I  think  this  question  must  be  answered  in  the 
negative. 

The  failure  to  procure  the  order  of  sale  from  the  probate  court  does 
not  render  the  sale  of  personal  property  absolutely  void. 

The  title  lo  personal  property  of  a  deceased  person,  when  not  otherwise 
specifically  bequeathed  by  will,  vests  in  the  personal  representative. 
The  statute  directing  that  it  may  be  sold  under  direction  and  orders  of 
the  probate  court,  does  not  divest  this  title  of  the  representative.  What 
liabilities  may  attach  to  him  personally  or  arise  upon  his  bond  if  he  sells 
without  the  direction  and  order  of  the  court,  behind  which  the  statute 
is  designed  to  furnish  him  protection  if  he  will  avail  himself  thereof,  we 
need  not  now  inquire.  It  cannot  be  the  failing  of  the  law  to  embarrass 
executors  and  administrators  in  making  sales  of  the  personal  property 
of  their  decedents,  by  exposing  purchasers  from  them  to  liability  there- 
after of  being  called  on  to  account  for  the  property  purchased  and  paid 
for,  because  of  some  failure  of  the  executor  to  follow  the  prescribed 
statutory  steps  in  the  sale.  If  this  were  so,  no  one  could  safely  deal  with 
an  administrator  or  executor  in  the  purchase  of  any  of  the  personal 
estate,  without  first  assuring  himself  that  all  these  preliminary  steps  had 
been  carefully  followed,  as  prescribed.  Such  a  rule  of  law,  rendering 
such  sales  wholly  void  for  failure  to  follow  the  statutory  forms  by  the 
executor,  would  render  either  public  or  private  sales,  if  not  practically 
impossible,  at  least  extremely  difficult  and  disadvantageous  to  the 
estate. 

Schouler's  Executors  and  Administrators,  section  316,  after  citing 
statutes  in  several  states,  that  the  probate  court  shall  grant  orders  to 
the  executors  or  admit  to  sell  personal  property,  and  that  such  sales  shall 
be  made  under  judicial  direction,  says:  "Personal  property  of  the  deceased, 
notwithstanding  such  statutes,  is  commonly  sold  by  executors  and  adminis- 
trators at  their  own  direction,  without  any  order  of  court ;  and,  if  the  repre- 
sentative acts  in  good  faith  and  sound  discretion,  the  interests  of  no  person 
concerned  can  be  injuriously  affected.  The  subsequent  approval  of  the 
court,  moreover,  appears  practically  equivalent  to  a  previous  order,"  cit- 
ing 2  Bay  (s.  c),  821 ;  10  Vt.,  121 ;  42  N.  Y.,  146.  I  find  this  sale  of  the 
twelve  shares  of  stock  to  have  been  made  by  the  executors  to  Brewer  m 
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jood  faith  by  both  the  executors  and  Brewer,  without  fraud  and  for  full 
"^alue,  the  sale  duly  reported  to  the  probate  court  and  approved,  the  pro- 
ceeds of  the  sale  faithfully  applied  to  the  payment  of  the  testator's  debt, 
and  I  can  see  no  ground  upon  which  a  court  of  equity  should  now  inter- 
fere and  avoid  the  sale. 

But  there  are  other  reasons  lending  to  the  same  conclusion. 

Mrs.  Hicks,  subject  only  to  the  debts  and  legacies  mentioned,  was, 
as  the  residuary  legatee,  the  owner  of  this  stock.  She  consented  to  and 
participated  in  the  sale.  What  title  she  had  she  could  sell,  and  did  sell. 
This  was  the  entire  title,  except  such  claims  as  legatees  or  creditors 
might  have  in  it  to  secure  the  payment  of  their  claims.  2  Williams  on 
Kxecntors,  1004,  and  cases  there  cited.  These  have  been  satisfied  in 
full,  and  there  is  no  one  interested  in  the  attempt  to  set  the  sale  aside, 
except  herself.  Her  interest  having  been  designedly  and  in  good  faith 
sold,  she  could  not  now  ask  to  reclaim  it,  nor  can  the  plaintiff  be  allowed 
to  do  for  her  what  she  could  not  do  for  herself. 

Again,  this  plaintiff,  as  administrator  de  bonis  non^  can  maintain  this 
action  only  for  the  purpose  of  recovering  in  specie  the  unadministered 
assets.  He  may  also  maintain  a  suit  against  his  predecessor,  who  has 
resigned  on  the  administration  bond  for  maladministration. 

The  bona  fide  sale  of  this  stock  to  Brewer  for  the  payment  of  a  debt, 
was  certainly  an  administration  of  the  property,  and,  this  being  so,  an 
administrator  de  bonis  turn  cannot  maintain  an  action  therefor.  The 
remedy  exists  in  such  case,  if  at  all,  to  the  heir,  legatee  or  auditor  who 
may  be  interested  in  the  property.  25  111.,  602 ;  16  Wall.,  538 ;  6  Rand., 
51;  Blizzard  v.  Filler,  20  O.,  479;  Tracy  v.  Card,  2  O.  S.,  431;  6  Black., 
120;  16  Mo.,  98. 

I  come  now  to  the  sale  of  the  234  shares  of  stock  by  Mrs.  Hicks,  as 
sole  executrix  to  the  defendant,  on  July  13,  1874. 

In  addition  to  the  reasons  urged  by  plaintiff  for  setting  aside  the 
sale  of  the  twelve  shares,  it  is  insisted  as  to  these  shares  that  the  sale 
was  made  to  Mr.  Stone  while  he  was  still  executor,  and  that  he  procured 
the  sale  to  be  made  to  him  by  fraud  practiced  upon  Mrs.  Hicks. 

I  shall  but  briefly  consider  the  voluminous  evidence  offered  upon 
these  important  propositions,  and  which  have  been  carefully  and  elab- 
orately discussed  in  argument. 

Mr.  Stone,  as  already  stated,  filed  his  final  account  as  administrator 
July  7,  1874,  and  on  that  day  formally  resigned  in  the  probate  court,  and 
his  resignation  was  accepted  by  the  court.  Plaintiff  claims  this  resigna- 
tion was  merely  formal  and  was  part  of  the  plan  adopted  by  Mr.  Stone 
to  effectuate  the  contemplated  fraud  upon  Mrs.  Hicks. 

I  do  not  think  this  proposition  is  established  by  the  evidence.  Mrs. 
Hicks  and  Stone  agree  that  there  was  no  suggestion  made  by  either  of 
them  that  Stone  should  become  a  purchaser  until  about  this  date.  Either 
the  sixth  or  seventh  of  July  Mrs.  Hicks  says  Stone  said  he  would  have 
to  resign  to  become  a  purchaser,  and  therefore  did  resign,  and  that  they 
went  together  to  the  probate  judge  to  consult  with  him  about  it,  and 
that  the  judge  informed  them  that  Stone  might  purchase  it.  This  is  not 
so  remembered  by  Mr.  Stone. 

Mr.  Stone  gives  altogether  a  different  reason  for  resigning.  He 
says  the  important  matters  of  the  estate  had  been  settled  substantially, 
and  the  assets  were  all  in  this  stock,  which  was  in  the  hands  of  Mrs.  Hicks, 
to  whom,  as  residuary  legatee,  it  belonged,  after  paying  the  outstand- 
ing debts,  most  of  which  were  due  to  herself,  and  the  two  (5,000  legacies 
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to  her  SODS,  and  that  therefore  it  was  not  necessary  that  he  should  longer 
be  charged  with  the  responsibility  or  care  of  the  matter  of  the  estate. 
He  says  he  was  at  the  head  of  the  varnish  company,  which  was  a  large 
concern  doing  a  large  business,  and  the  country  was  passing  through  the 
panic,  and  that  he  was  anxious  to  give  his  entire  energies  to  the  business 
that  so  much  needed  it. 

Mrs.  Hicks  says  that  at  this  time  she  had  resolved  in  her  own  mind 
to  sell  enough  of  the  stock  to  pay  the  debts,  including  herself,  and  keep 
the  rest  and  take  her  chances  with  it.  But  that  this  resolution  of  her 
own  she  did  not  communicate  to  Mr.  Stone  until  after  the  meeting  of 
the  directors  of  the  company,  July  7th,  when  she  learned  that  no  dividend 
would  then  be  paid  on  the  stock.  So  by  the  testimony  of  both  I  am  led 
to  the  conclusion  that  the  resignation  was  not  made  simply  to  enable 
Stone  to  purchase  the  stock.  Mrs.  Hicks  had  not  then  concluded  to  sell 
it.  She  had  not  communicated  to  Mr.  Stone  any  purpose  she  had  formed 
regarding  it,  and  no  offer  had  been  made  by  Stone  for  the  sto:k. 

When  it  was  known  to  Mrs.  Hicks  that  there  was  to  be  no  dividend 
in  July,  1874,  she  talked  to  Mr.  Stone  about  selling  it,  and  he  went  to 
see  two  parties  with  a  view  to  have  them  become  purchasers ;  and  it  was 
after  this  also  that  Mrs.  Hicks  says  that  it  was  finally  suggested  that  Stone 
become  the  purchaser.  Then  she  sent  for  Mr.  Sprague,  her  brother-in- 
law,  who  came  up  and  talked  with  her  and  Stone,  and  it  was  after  this 
that  on  the  twelfth  and  thirteenth  of  July  she  finally  accepted  his  offer 
of  $105  per  share.  All  these  circumstances  tend  very  strongly  to  nega- 
tive the  claims  that  the  resignation  was  made  on  the  seventh  to  enable 
Stone  to  become  a  purchaser.  I  think  the  contrary  is  clearly  established, 
and  that  the  talk  about  the  actual  purchase  was  subsequent  and  had  no 
connection  with  the  resignation  when  it  was  made.  The  difficulty  arises 
from  the  danger  of  viewing  the  transaction  in  the  light  of  subsequent 
events,  instead  of  seeing  it  as  it  was  at  the  time  the  parties  acted. 

If  I  am  correct  about  this  matter  of  fact,  then  at  the  time  of  the 
purchase,  there  was  no  legal  objection  why  Stone  might  not  buy  the 
stock,  if  his  purchase  was  fair  and  not  fraudulent. 

The  fraud  alleged  consists  of  lalse  statements  made  by  Stone  to  Mrs. 
Hicks,  and  the  withholding  of  material  facts,  affecting  the  value  of  the 
stock.  The  false  statements  charged  in  the  petition  are  that  immediately 
after  the  fire,  Stone  '^began  to  make  suggestions  to  Mrs.  Hicks  that  the 
loss  was  so  great  by  the  fire  that  said  company  would  not  be  able  to 
make  its  usual  dividend  in  July,  1874."  She  states  in  her  testimony  that 
Mr.  Stone  stated  to  her  that  he  could  not  tell  the  extent  of  the  loss  of 
the  fire,  until  the  inventory  was  taken  on  July  1st,  and  this  is  Mr.  Stone's 
testimony  on  the  subject  also.  She  does,  however,  state  further  that  Mr. 
Stone  told  her  that  the  loss  was  $25,000  and  the  insurance  $8,000.  This 
is  denied  by  Mr.  Stone,  who  says  he  did  not  tell  her  and  did  not  know 
the  amount  of  the  loss,  and  that  the  insurance  was,  in  fact,  $4,500.  If 
Stone  was  endeavoring  to  deceive  her  in  regard  to  the  extent  of  the  loss, 
it  is  difficult  to  understand  why  he  should  tell  her  the  insurance  was 
greater  than  it  actually  was*  The  plaintiff  testifies  to  a  conversation 
with  defendant  in  which  he  says  defendant  told  him  the  loss  was  ''$15,- 
000  net;"  which  the  defendant  denies.  I  think  this  charge  of  false 
representation  is  not  made  out  by  the  evidence.  That  no  dividend  could 
or  would  not  be  made  in  July,  1874,  was  not  known  to  anybody  until 
July  7th,  when  the  directors  met  and  so  decided. 
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The  next  charge  is  that  "defendant  thought  it  doubtful  if  the  com- 
pany would  make  any  dividend  soon  again." 

This  was  mere  opinion,  if  stated,  and  I  do  not  think  it  was. 

The  next  charge  is  that  defendant,  with  the  fraudulent  intent  com- 
plained of  "withheld  much  information  he  had  in  regard  to  the  estab- 
lished character  of  the  business  of  said  company."  There  is  no  evidence 
that  he  did.  Mrs.  Hicks  does  not  pretend  that  any  question  she  asked 
relating  to  the  business  or  its  affairs  or  condition  was  not  freely  and  fully 
and  truly  answered.  If  there  was  any  withholding  of  information 
it  arose  from  a  failure  on  the  part  of  Mr.  Stone  to  volunteer  information 
unasked  which  he  had  and  which  Mrs.  Hicks  had  not.  This  is  not  seri- 
ously claimed,  except  as  it  is  claimed  that  Stone  misled  Mrs.  Hicks  by 
falsely  claiming  to  her  that  the  stock  was  only  worth  S105  per  share, 
when  he  knew  it  to  be  worth  more.  It  comes,  then,  to  the  matter  of 
inadequacy  of  consideration  in  the  purchase  as  constituting  evidence  of 
the  fraud. 

I  can  do  but  little  more  than  state  some  of  the  leading  facts  in  the 
case  that  lead  me  to  conclude  that  this  inadequacy  did  not  exist. 

In  1869  the  company  paid  its  first  dividend  upon  its  $100,000.00 
capital  stock  of  5  per  cent. 

In  1870,  672  shares  of  stock  were  bought  by  the  company  and  paid 
for  out  of  the  company  funds,  and  in  1871  it  was  divided  to  the  remain- 
ing stockholders  pro  rata. 

In  1872  a  dividend  of  5  per  cent  was  paid. 

In  1873  dividends  amounting  to  15  per  cent,  and  January  1,  1874,  a 
dividend  of  5  per  cent,  was  paid,  all  of  which  was  known  to  Mrs.  Hicks. 

At  this  time  the  net  assets,  at  their  nominal  value,  as  shown  by  the 
books,  were  $116,995.11  above  the  capital  stock.  In  other  words,  the 
surplus  was  nominally  this  sum  above  the  capital  stock  and  all  liabilities. 
With  these  assets  shown,  in  connection  with  the  growth  and  prosperity 
of  the  business,  the  highest  price  at  which  the  stock  had  ever  sold,  so 
far  as  the  evidence  discloses,  was  $125  per  share.  From  this  it  is  evi- 
dent that  the  assets  were  never  considered  to  be  worth  more  than  67 
per  cent,  of  their  face,  as  fixing  the  value  to  the  stock,  and  sales  of  stock 
were  made  to  and  by  business  men  upon  that  estimate,  when  the  com- 
pany was  paying  good  dividends  regularly. 

The  business  of  the  company  was  at  this  time  largely  the  refining 
of  crude  gasoline.  It  was  an  extremely  hazardous  business  for  various 
reasons.  The  gasoline  was  highly  inflammable,  endangering  the  works 
and  stock  on  hand  continually,  and  insurance  rates  were  so  high  as  to  be 
almost  wholly  unavailable.  The  manufactured  products  were  outlawed  for 
illuminating  purposes,  to  which  use  they  were  then  largely  devoted,  and 
hence  were  sold  to  irresponsible  parties  to  a  considerable  extent,  whereby 
great  risks  of  bad  debts  was  constantly  incurred.  The  supplies  of  crude 
gasoline  were  drawn  almost  wholly  from  the  Standard  Oil  Co.,  which  con- 
trolled them,  and  which  might  be  denied  at  any  time,  and  which  that 
company  refused  to  contract  to  the  defendant's  company  for  any  definite 
time,  having  the  entire  business  of  the  company  at  the  mercy  of  the 
Standard,  which  might  any  day  assume  the  trade  to  the  exclusion  of  any 
competition.  Under  such  circum.«tances  it  is  easy  to  understand  that 
the  stock  of  the  company  should  sell  at  a  much  lower  price  than  the 
nominal  assets  would  indicate  to  be  its  value.  Nothing  but  large 
returns  by  way  of  dividends  could  tempt  capital  to  invest  in  its  stock. 
It  was,  certainly,  as  both  Mr.  Terrell,  the  attorney  of  the  parties,  and 
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Mr.  Stone  advised  Mrs.  Hicks,  a  precarious  property  for  a  woman  to 
hold  as  her  only  property. 

While  this  was  the  situation  of  the  company  and  its  business  up  to 
January,  1874,  the  change  trom  steady  profits  to  one  of  actual  loss  then 
occurred,  as  shown  by  the  books  on  July  1,  1874.  Instead  of  any  profits 
there  was  a  loss  of  upwards  of  $10,000  during  this  six  months,  fart  of 
which  was  due  to  the  fire,  but  most  of  which  was  due  to  the  effect  of  the 
panic  upon  the  business.  All  the  other  features  of  the  business  continued 
as  before.  There  was  the  same  hazard  from  fire,  bad  debts,  and  the 
possibility  of  the  failure  of  supplies  of  crude  gasoline.  Sales  had  fallen 
oflf  from  $495,000  in  1872,  to  $432,000  in  1873,  and  for  the  first  six  months 
of  1874  still  further  down  to  $148,000  and  an  actual  loss  in  the  six  months 
of  over  $10,000,  and  in  this  condition  of  the  business,  and  with  this 
showing,  and  no  ability  to  declare  a  dividend,  the  panic  still  disturbing 
the  business  of  the  country,  Mrs.  Hicks  throws  234  shares  of  the  stock 
on  the  market.  Mr.  Stone  made  application  to  two  parties  to  become 
purchasers  for  it  without  success.  He  then  bought  it  and  paid  $105  per 
share  for  it,  or  51  per  cent,  of  the  nominal  value  of  the  assets  of  the 
company,  when  57  per  cent,  had  been  deemed  a  fair  rate  at  a  time  when 
its  past  had  been  one  of  uninterrupted  prosperity.  He  says  it  was  all  he 
deemed  the  stock  worth.  It  was  more  than  he  could  get  any  one  to  give 
for  it  for  her,  and  he  told  her  so  and  she  sold  it.  It  seems  clear  to  me 
that  we  need  aid  from  the  years  following  in  which  prosperity  returned 
from  with  dividends,  to  see  any  fraud  or  inadequacy  of  consideration  in 
this  transaction.  It  is  difficult,  perhaps,  to  get  back  beyond  the  interven- 
ing success  of  the  company  to  see  the  situation  as  it  appeared  to  these 
parties  July  18,  1874.  But  this  is  the  duty  of  the  court,  and  to  pro- 
nounce upon  the  transaction  in  the  light  of  the  then  existing  facts,  unin- 
fluenced by  what  followed.  This  I  have  endeavored  to  do,  and  such  are 
my  conclusions,  upon  the  correctness  of  which,  after  careful  deliberation, 
I  entertain  no  doubt. 

Believing  this  sale,  then  to  be  without  fraud  in  fact  and  for  full  value 
at  the  time  of  the  sale  to  one  who  at  the  time  held  no  trust  relation  to  the 
property  sold,  the  principles  of  law  already  stated  as  being  applicable  to 
the  twelve  shares  are  alike  applicable  to  this  sale,  and  it  will  not  at  the 
suit  of  this  plaintiff  be  disturbed. 

Interesting  and  important  questions  arise  out  of  the  trust  relation  of 
Mr.  Stone  to  the  property,  and  the  confidence  reposed  in  him  as  a  trusted 
friend  and  adviser  by  the  testator  in  his  lifetime,  and  by  Mrs.  Hicks 
after  his  death,  have  been  urged  with  much  vigor  and  ability  by  plain- 
tiffs counsel,  and  have  not  been  overlooked  by  the  court  in  weighing  the 
evidence,  and  reaching  these  conclusions  as  to  the  facts  in  the  case, 
but  which  could  not  change  the  result  if  I  have  correctly  apprehended 
the  actual  facts  in  the  case. 

Courts  of  equity  ought  not  to  be  industrious  to  brand  the  transac- 
tions of  confidential  friends  as  fraudulent  and  void,  which  have  lain  un- 
disturbed for  years,  where  one,  by  bearing,  meanwhile,  all  the  perils  of  a 
hazardous  business,  has  prospered,  and  which  prosperity  has  furnished 
the  only  material  evidence  of  faithlessness. 

Upon  careful  consideration  of  the  whole  case,  I  do  not  see  upon 
what  equitable  grounds  the  prayer  of  the  petitkm  should  be  granted, 
and  the  bill  will  be  dismissed. 
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CONTRIBUTORY  NEGLIGENCB. 

[Hamilton  District  Court,  November  20,  1883.1 

Tausky  Com.  Yeast  Co:  v.  P.  C.  &  St.  I^.  Rv. 

tXThere  a  Tehide  is  driven  along  a  public  highway  with  no  evidence  of  want  of  or- 
dinary care  and  prudence  in  its  management,  and  is  run  over  by  a  train  passing 
along  the  same  highway  at  a  high  rate  of  speed,  in  an  action  to  recover  dam- 
ages for  the  collision,  plaintifif  is  not  obliged  to  prove  that  he  was  cautious,  and 
prudent,  and  it  is  error  to  non-suit  the  plainti£f  on  the  aasumption  of  a 
positive  rule  of  law  requiring  him  to  show  affirmatively  that  the  accident  did 
not  happen  in  part  through  his  fault. 

Error  to  the  Superior  Court  of  Cincinnatu 

If  CORE,  J. 

On  or  about  November  18, 1882,  while  a  wagon  and  horse  belonging 
to  the  Tausky  Com.  Yeast  Co.  was  being  driven  along  the  east  side  of 
Eggleston  avenue  between  Third  and  Pearl  streets  in  the  city  of  Cincinnati, 
and  upon  which  avenue  the  P.  C.  &  St.  L.  Ry.  Co.  own  and  operate  a 
railway  track,  the  wagon  collided  with  a  passing  freight  train  and  was 
destroyed,  together  with  certain  articles  of  merchandise,  contents  of  the 
wagon,  the  value  of  all  which  the  Yeast  Co.  seeks  to  recover  of  the  rail 
road  company. 

In  the  court  below  at  the  close  of  plaintiff's  testimony  and  upon  mo* 
tion  of  defendant  the  court  arrested  the  case  from  the  jury  and  gave 
judgment  for  defendant,  to  which  plaintiff  excepted  and  filed  his  petition 
in  this  court. 

The  driver  of  the  wagon  was  killed,  and  the  witnesses  who  were  in 
the  immediate  locality  at  the  time  of  the  occurrence  had  a  very  imperfect 
view  of  the  railroad  track  or  anything  as  to  the  conduct  of  the  driver 
All  that  is  known,  is,  that  the  time  was  about  5  o'clock  A.  m.;  that  the 
wagon  passed  down  the  east  side  of  the  avenue  from  Third  street,  east  side 
of  railway  track ;  that  the  train  was  running  northerly  at  a  rapid  rate  of 
speed  from  the  curve  at  Pearl  street,  and  when  about  half  way  between 
Pearl  and  Third  streets  and  about  200  feet  from  where  the  train  could 
first  be  seen  coming  upon  the  avenue  the  train  struck  the  wagon.  (There 
were  two  or  three  witnesses  who  were  stationed  at  the  time  upon  Third 
street,  one  at  the  corner  of  Third  street,  east  of  Eggleston  avenue  and 
another  near  the  corner  upon  the  south  side  of  Third  street.  The  one 
standing  on  the  corner  east  of  Eggleston  avenue  had  but  a  very  imper- 
fect view,  but  he  had  knowledge  of  the  fact  that  a  train  was  approaching 
from  the  south.  A  watchman  of  a  coal  company  standing  near  the  ave- 
nue a  short  distance  from  Third  street,  and  who  had  a  view  of  the  avenue 
and  of  the  top  of  the  train  as  it  approached,  said  he  could  see  the  top  of 
the  wagon  as  k  came  in  contact  with  the  passing  railway  train.) 

It  appears  from  the  evidence  of  witnesses  who  examined  the  gi ound 
immediately  after  the  occurrence,  that  the  dust  in  the  avenue  was  still  moist 
and  the  imprint  of  the  horse's  feet  showed  that  the  horse  had  suddenly 
turned  upon  the  railway  track,  whether  by  the  control  of  the  driver  or 
otherwise,  there  is  no  one  to  say. 

The  court  below  in  its  opinion,  on  motion  and  on  suit  to  arrest  the 
cause  from  the  jury,  attached  to  the  bill  of  exceptions,  seems  to  have 
held  that  the  evidence  showed  that  the  affair  was  an  accklent. 

t    I^    B.       10. 
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.  It  aeems  to  us  that  the  proper  question  for  the  court  then,  was, 
whether  there  was  any  testimony  tending  to  show  that  the  railroad  com- 
pany was  negligent  in  the  management  of  its  machinery.  The  train  was 
running  at  a  rapid  rate  of  speed,  greater  than  the  usual  rale  which 
under  certain  circumstances  may  be  considered  uegligence,  and  in  the 
absence  of  any  evidence  to  the  contrary  the  wagon  must  be  presumed  to 
have  been  on  the  track  by  right. 

It  is  a  well  established  rule  that  a  court  cannot  say  as  a  matter  of 
Law  that  running  a  train  with  more  than  the  average  speed  is  negligence. 
But  where  the  facts  show  that  a  vehicle  being  driven  along  a  public  high- 
way with  no  evidence  of  want  of  ordinary  care  and  prudence  in  its  man- 
agement, is  run  over  by  a  train  passing  on  the  same  highway  at  a  high 
rate  of  speed,  the  true  course  seems  to  be,  to  find  the  proximate  cause  of 
the  injury.     Was  the  railway  company  negligent  ? 

In  West  Chester  R.  R.  v.  McElmer.  67  Pa.  St.,  313,  the  court  say  : 
*'  The  law  is  well  settled  that  what  is  and  what  is  not  negligence  in  a  par- 
ticular case  is  generally  a  question  for  the  jury  and  not  for  the  court. 
It  is  always  a  question  for  the  jury  when  the  measure  of  duty  is  ordinary 
care.  In  such  cases  the  measure  of  duty  is  not  fixed  but  variable ;  under 
some  circumstances  a  higher  degree  of  care  is  demanded  than  under 
others,  and  when  the  standard  shifts  with  the  circumstances  of  the  case, 
it  is  in  its  very  nature  incapable  of  being  determined  as  a  matter  of  law, 
and  must  be  submitted  to  the  jury  to  determine  what  it  is  and  whether 
it  has  been  complied  with." 

It  is  allowable  under  certain  circumstances  to  run  a  train  at  a  rapid 
rate  of  speed  and  not  under  others.  Whether  allowable  or  not  depends 
upon  the  surrounding  circumstances  or  the  positive  provisions  of  law,  if 
any  exists,  and  from  the  facts  different  men  of  equal  intelligence  might 
draw  different  conclusions.  It  does  not  appear  that  there  is  a  statute  in 
this  state  regulating  the  speed  of  railway  trains.  The  question,  there- 
fore, should  have  been  submitted  to  persons  who  from  the  facts  might 
draw  different  conclusions.  100  Mass.,  208 ;  Pac.  R.  R.  Co.  v.  Honts, 
12  Kan.,  328;  Sullivan  v.  Phil.  &  Reading  R.  R.  Co.,  80  Pa.  St.,  231. 

It  is  insisted,  on  behalf  of  the  defendant,  that  the  injury  must  be 
shown  not  to  have  been  the  result  of  its  negligence;  or  to  entitle  the 
plaintiff  to  recover,  it  must  first  be  shown  affirmatively  that  the  conduct 
of  the  driver  of  the  wagon  on  the  occasion  of  the  injury  was  cautious  and 
prudent.  It  would  certainly  be  an  unjust  rule  that  where  a  case  was  so 
situated  that  the  precise  circumstances  could  not  be  shown,  that  the 
plaintiff  be  non-suited  on  the  assumption  of  a  positive  rule  of  law  re- 
quiring him  to  show  affirmatively  that  the  accident  did  not  happen  in 
part  through  his  fault.  In  Johnson  v.  R.  R.  Co.,  20  N.  Y.,  69,  the  court 
states  the  rule  very  plainly  as  follows: 

**  It  is  not  a  rule  of  law  of  universal  application  that  the  plaintiff  must 
prove  affirmatively  that  his  own  conduct  on  the  occasion  of  the  injury 
was  cautious  and  prudent.  The  onus  probandi  in  this  as  in  most  other 
cases,  depends  upon  the  position  of  the  affair  as  it  stands  upon  the 
undisputed  facts.  Thus,  if  a  carriage  be  driven  furiously  upon  a  crowded 
thoroughfare  and  a  person  is  run  over  he  would  not  be  obliged  to  prove 
that  he  was  cautious  and  attentive,  and  he  might  recover,  though  there 
were  no  witnesses  of  his  actual  conduct.  The  natural  instincts  of  self- 
preservation  would  stand  in  the  place  of  positive  evidence,  and  the  danger- 
ous tendency  of  the  defendant's  conduct  would  create  so  strong  a  probabil- 
ity that  the  injury  happened  through  his  fault  that  no  other  evidence  would 
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be  required.*'  The  true  rule  in  the  opinion  of  the  court  on  page  78  is 
this:  "  The  jury  must  eventually  be  satisfied  that  the  plaintiff  did  not 
by  any  negligence  of  his  own  contribute  to  the  injury." 

Wasner  v.  Del.  L.  &  W.  R.  R.  Co.,  80  N.  Y.,  212;  Penn.  R.  R.  Co. 
V.  Conlan,  101  111.,  106. 

The  court  erred  in  assuming  that  the  evidence  did  not  tend  to  show 
that  the  conduct  of  the  railway  company  amounted  to  negligence  and 
was  the  primary  cause  of  the  injury. 

Judgment  reversed. 

Campbell,  Bates  &  Bettman,  for  plaintiff  in  erron 
Ramisey  &  Matthews,  for  defendant  in  error. 


M  REISSUE  OF  STOCK. 

[Superior  Court,  Cincinnati.] 

tCiTizBNS*  Nationai,  Bank  V.  C,  N.  O.  &  T.  p.  Ry.  Ca 

In  an  action  brought  against  a  corporation,  by  the  holder  of  a  certificate  of  stock 
issued  to  the  secretary  oY  the  corporation,  for  the  repudiation  of  such  certifi- 
cate, two  causes  of  action  are  stated.  In  the  first,  the  certificate  is  averred  to 
be  genuine  and  valid.  In  the  second,  it  is  stated  that  if  the  certificate  is,  as 
claimed  by  the  defendant,  an  overissue,  it  was  such  by  the  fraud  and  neglect  of 
the  corporation.    Held: 

1    The  plainti£f  may  attempt  to  sustain  either  or  both  said  causes  of  action. 

2.  No  particular  fraud  being  charged,  the  second  cause  of  action  alleges  no  fraud 

against  the  defendant  other  than  that  the  overissue,  if  there  were  such,  was 
the  act  of  the  corporation. 

3.  Such  certificate  may  be  niade  by  the  corporation  hy  accident,  or  mistake,  with- 

out wilful  wronii^;  but  it  could  hardly  oe  made  without  wilful  wrong  by  the 
unauthorized  act  of  the  secretary,  who  not  only  signs  certificates,  but  has  charge 
of  the  stock  books,  receives,  surrenders  and  makes  transfers. 

4.  The  general  presumption  is  against  wilful  wrong.     Hence,  when  no  evidence 

upon  the  point  is  offered  but  the  production  of  the  certificate  in  regular  form, 
signed  by  the  genuine  signatures  of  the  president  and  secretary  and  attested 
1^  the  seal  of  the  corporation,  the  presumption  is  that  the  certificate  was 
issued  by  the  corporation  even  if  it  be  an  overissue. 

&  A  certificate  of  stock  is  not  a  negotiable  instrument.  Still,  the  defendant  may 
in  such  case  be  liable,  because  a  certificate  of  stock  issued  by  a  corporation  is 
a  representation  by  the  corporation  to  every  person  who  proposes  to  purchase 
the  certificate,  that  he  to  whom  the  certificate  is  issued  has  upon  the  books  of 
the  corporation  the  shares  of  stock  named  in  the  certificate. 

PORCB,  J. 

There  are  two  motions ;  the  first  motion  is  to  strike  out  the  whole  of  the  con- 
versations of  June  9th  and  June  17th.  As  to  the  motion  to  strike  out  the  whole  of 
the  conversation  of  June  9th  that  is  granted.  As  to  the  motion  to  strike  out  the 
whole  of  the  conversation  of  June  J 7th  that  is  granted  so  far  as  the  conversation 
relates  to  the  value  and  the  validity  of  the  stock.  It  is  overruled  so  far  as  the  con- 
versation relates  to  the  indebtedness  of  Doughty,  and  the  transferring  it  from  one 
bank  to  another. 

The  other  motion  is  a  motion  for  either  a  direction  to  the  jury  to  find  a  verdict 
for  the  defendant  on  the  second  count,  or  for  a  non-suit  or  dismissal  on  the  second 
count.  In  the  trial  of  an  action  you  cannot  have  two  verdicts;  there  must  be  one 
verdict.  At  this  stage  of  the  case  perhaps  the  second  count  can  be  taken  from  the 
jury,  and  the  judgment  of  dismissal  without  prejudice  as  to  it  granted.  The  ques- 
tion presented  is,  supposing  that  to  be  the  correct  practice,  is  there  a  case  made  out 
now  for  such  dismissal  ? 

tPor  a  former  opinion,  see  8  Ohio  Dec  R.,  788.  Some  parts  of  the  holding  above 
were  overruled  by  the  circuit  court,  in  Ry.  Co.  v.  Bank  of  Urbana.  See  opinion  and 
notes,  1  Ohio  Circ.  Dec,  109. 
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So  far  as  the  mode  of  pleading  here  is  concerned,  the  first  cause  of  action  being 
an  action  for  valid  stock,  and  the  second  cause  of  action  being  an  allegation  that 
the  stock  was  valid  as  in  the  first  count,  with  the  additional  statement  that  if  it  was 
as  claimed  by  the  defendant  an  overissue,  such  overissue  was  the  fraudulent  act  of 
the  defendant  and  its  officers,  the  president  and  secretary— so  far  as  that  mode  of 

S leading  is  concerned,  I  have  nothing  more  to  say  about  that  now ;  that  has  been 
isposed  of  upon  motion,  and  I  can  only  recur  to  what  was  then  said  as  to   the 
propriety  of  that  mode  of  pleading. 

The  question  is,  then,  has  the  plaintiff  made  out  Rfrifna  facUcase  upon  the 
second  cause  of  action.  That  presents  its  case  in  the  alternative.  The  simplest 
form  of  pleading  in  the  alternative  is  the  one  in  the  29  O.  S.,  where  one  being  sued 
on  a  promissory  note  says :  "I  did  not  sign  that  note/'  then :  "If  I  did  sign  that 
note  my  signature  was  obtained  by  fraud."  Now  if  a  party  should  undertake  to 
maintain  both  these  defenses — for  a  party  has  a  right  to  plead  several  defenses  and 
attempt  to  make  out  one — if  in  that  case  the  party  attempted  to  make  out  both  de- 
fenses, one  would  be  a  discussion  as  to^  the  signature,  and  the  other  would  be  a 
presentation  of  facts  showing  that  the  signature,  if  given,  was  obtained  by  fraud. 
Now,  in  this  case,  what  sort  of  evidence  is  it  that  the  plaintiff  would  be  required  to 
offer?  Not  evidence  that  the  certificate  was  an  overissue,  which  it  claims  it  was 
not;  but  evidence  that  if  it  was  an  overissue  it  was  the  fraud  of  the  defendant  it- 
self; and  as  no  fraud  is  alleged  other  than  the  fact  of  the  overissue,  it  would  be 
evidence  tending  to  show  that  the  overissue  was  the  act  of  the  defendant  itself,  the 
corporation.  Now  has  the  plaintiff  offered  any  evidence  tending  to  show  that  this 
certificate,  in  esse  it  were  an  overissue,  was  the  act  of  the  defendant  corporation, 
or  was  an  overissue  such  that  the  defendant  corporation  would  be  liable  for  it  ? 

Supposing  it  to  be  an  overissue  the  question  first  presented  in  the  matter  is, 
suppose  it  to  be  originally  invalid,  how  can  an  assignee  of  an  invalid  chose  in  ac- 
tion have  a  right  of  action  upon  it  against  the  maker.  A  certificate  of  stock  in 
Ohio  is  certainly  not  negotiable,  although  it  is  transferable ;  and  if  the  court  of  ap- 
peals of  Maryland,  Tome  v.  Parkersburg  R.  R.  Co.,  39  Md.,  36,  in  attempting  to 
distinguish  certificates  of  stock  from  bills  of  lading,  warehouse  receipts  and  such, 
separated  them  so  widely  as  to  obliterate  the  distinction  between  certificates  of 
stock  and  negotiable  paper,  all  I  can  say  is  that  in  Ohio  certificates  of  stock,  al- 
though freely  assignable  are  not  negotiable.  If  then  it  is  not  negotiable,  the  ques- 
tion is  presented  and  has  been  discussed,  how  is  it  that  an  assignee  could  have  a 
right  of  action  if  the  paper  was  invalid  in  the  hands  of  the  original  holder.  It 
seems  to  me  the  question  is  settled  in  England,  at  all  events,  so  far  as  the  English 
rule  is  concerned,  in  the  case  of  Bahia  and  San  Francisco  Railway  Co.,  L.  R.,  3  Q. 
B.,  8,  where  it  was  held  that  a  certificate  of  stock  containing  a  statement  that  the 
stock  represented  by  the  certificate  will  be  transferred  fully  only  by  surrender  of 
I  he  eertificate  and  entry  of  transfer  upon  the  books,  and  delivery  of  the  new  cer- 
tificate, that  that  representation  in  a  certificate  is  a  representation  made  not  only  to 
the  person  to  whom  the  stock  is  issued,  but  to  all  persons  who  deal  with  the  holder 
of  the  certificate  for  a  transfer  and  sale  of  it,  and  that  the  person  who  is  induced 
by  that  representation  to  act  has  a  right  of  action  in  whatever  form  it  may  be, 
against  the  corporation,  if  he  sustains  a  loss  by  reason  of  being  induced  by  that 
representation. 

That  decision  has  been  several  times  affirmed  in  England  by  the  House  of 
I^rds  as  well  as  by  other  courts.  Simm  v.  Anglo-American  Tel.  Co.,  L.  R ,  5,  Q,  B. 
Div.,  188;  Hart  v.  Frontino,  etc.,  L.  R,  6,  Exch.,  HI ;  Shropshire,  etc.,  Co.  v.  The 
Queen,  L.  R,  7,  H.  of  L.,  509,  513.  That  rule,  in  that  form,  at  all  events,  has  not,  as 
lar  as  I  know,  been  declared  in  any  state  court  in  the  United  States.  The  Supreme 
Court  of  the  United  States,  however,  has,  in  one  class  of  cases,  made  substantially 
the  same  ruling.  In  the  class  of  cases,  many  of  which  have  been  disposed  of  in  the 
Supreme  Court  of  the  United  States,  where  the  legislature  of  a  state  authorises  a 
municipal  corporation  to  issue  its  bonds  upon  the  performance  of  certain  precedent 
conditions,  if  the  bond  contains  a  recital  that  those  precedent  conditions  were  per- 
formed, the  corporation  cannot  declare  they  were  not  performed,  or  offer  evi- 
dence of  their  not  being  performed,  as  ag^ainst  an^  dona  fide  holder.  Now  it  is 
true  that  the  bond,  the  obligation  to  pay,  is  negotiable;  but  a  recital,  a  statement 
of  facts,  is  not  negotiable ;  and  hence  the  ruling  is  that  this  recital  is  a  representa- 
tion which  is  made  directly  by  the  corporation  to  every  person  who  deals  with  those 
bonds  when  once  issued.  And  that  court  has  explicitly  declared  the  English  ruling  in 
Bank  v.  Lanier,  11  Wall.,  369.  The  question  has  not  been  specifically  discussed,  so 
far  as  I  know,  in  our  Supreme  Court  The  form  of  certificate  must  then  be  lesarded. 

Now  the  form  of  the  certificate  is  that  "  This  is  to  certify •*  to  whom  ?    '•This  ia 

to  certify  that  George  F.  Doughty  is  entitled  to  260  shares  of  one  hundred  dollars 
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each  of  the  capital  stock  **  and  so  forth,  "  transferable  on  the  books  of  the  company 
in  person  or  by  attorney,  on  the  surrender  of  this  certificate."  For  whose  benefit 
is  the  statement  made  that  this  is  transferable  on  the  books  of  the  company  in  per- 
son or  by  attorney,  on  surrender  of  the  certificate  ?  It  is  of  no  consequence  to 
Doughty ;  it  is  not  to  advise  him  how  he  can  get  rid  of  his  property  ;  it  is  of  con- 
sequence to  purchasers,  to  advise  them  of  the  steps  necessary  to  acquire  legal'  title 
toithe  stock.  So  that  I  take  it  that  the  rule,  which  is  entirely  established  in  Eng- 
land, and  which  is  supported  by  aualagous  rulings  by  the  Supreme  Court  of  the 
United  States,  if  not  specifically  announced  b^  our  Supreme  Court,  I  take  to  be  the 
law  in  Ohio ;  that  is,  that  the  representation  ic  a  certificate  of  stock  of  this  form  is 
a  representation  to  all  persons  who  deal  for  the  purchase  of  such  shares  of  stock. 

The  question,  then,  that  remains,  is,  b^  whom  this  represenation  is  made  in 
this  case.  The  certificate  having  the  genuine  signatures  of  the  president  and  sec- 
retary and  the  genuine  seal  of  the  corporation  is  prima  facie  valid,  and  of  course 
purports  to  be  made  by  the  corporation.  The  question  presented  by  this  motion  is, 
is  it  in  this  case  in  fact  made  b^  the  corporation,  if  it  turns  out  as  a  fact  to  be  true 
that  the  certificate  was  an  overissue,  and  invalid  as  a  representative  of  stock. 

Now  the  question  whether  or  not  this  is  a  representation  by  the  corporation 
brings  up  as  the  next  question  one  which  has  been  largely  discussed  by  counsel : 
How  is  it  that  a  corporation  becomes  liable  ?  Th«=  whole  body  of  a  corporation  sel- 
dom acts ;  the  body  of  shareholders  seldom  act  directly,  except  in  the  election  of 
officers.  The  corporation  must  act  through  agents  or  through  agencies ;  and  as  is 
said  by  one  of  the  ablest  of  the  Justices  of  the  Supreme  Court  of  the  United  States, 
Miller,  J.,  in  Pollard  v.  Vinton,  105  U.  S.,  12,  while  it  is  true  that  in  some  cases  the 
person  who  acts  for  a  corporation  is  a  mere  agent,  yet  in  some  cases  the  person  or 
body  who  acts  for  a  corporation  really,  is  pro  tanto  the  actual  corporation  itself  in 
law.  For  such  purposes  some  officers  or  bodies  may  be  the  organs  of  the  corpoi^a- 
tions,  as  the  voice,  the  hand  of  a  person  in  action  may  be  taken  to  be  the  person 
himself.  Though  it  is  true  that  an  agent  when  acting*^ binds  the  corporation,  or  that 
an  oiBcer  or  board  is  for  the  time  being  the  corporation  itself,  that  is  so  only  when  the 
agent,  officer,  or  board  or  other  authority  is  acting  in  the  business  of  the  corpora- 
tion, is  carrying  on  the  affairs  of  the  corporation.  Of  course,  a  man  who  is  an  offi- 
cer or  director,  while  transacting  his  own  business,  is  not  the  corporation. 

Then,  having  arrived  at  the  point  that  this  certificate  may  contain  a  representa- 
tion made  by  the  corporation,  and  that  such  representation,  being  the  representa- 
tion of  the  corporation,  may  have  been  made  Jby  some  board  or  perhaps  by  some 
officer  or  ai^ent,  the  question  is,  how  does  the  case  stand  upon  the  evidence  now 
submitted  in  this  case.  In  aj^proaching  that  we  have  to  consider  the  question,  when 
does  a  certificate  of  stock  which  is  invalid,  being  issued  by  fraud,  or  being  an  over- 
issue, when  does  such  a  certificate  of  stock  bind  a  corporation,  make  it  responsible, 
either  to  receive  it  as  stock  or  responsible  for  it  in  damages. 

An  overissue  made  directly  by  a  corporation,  may  be  made  either  guiltily  or 
innocently,  that  is.  in  good  faith,  by  accident  and  mistake.  If  the  board  of  directors 
should  wilfully  resolve  to  issue  stock  in  excess  of  the  amount  allowed  by  charter, 
and  it  should  be  so  done,  that  undoubtedly  would  be  the  act  of  the  corporation.  If 
certificates,  irregular,  unlawful  or  spurious,  were  fraudulently  issued  by  an  officer  of  a 
corporation,  if  the  corporation  should  afterwards  ratify  that  act,  it  would  be  liable;  and 
it  has  been  held  that  it  is  so  ratified  when  the  corporation,  either  actually  knowing, 
or  acting  under  such  circumstances  that  it  ought  to  know,  and  is  held  to  be  bound 
to  know,  the  mode  of  issue,  should  receive  the  profits  arising  from  such  issue  and 
put  it  upon  the  book  of  the  corporation  as  representing  genuine  stock.  That  I  take 
to  be  the  ruling  in  the  Schuyler  case,  in  34  N.  Y.  And  there  may  be  an  overissue 
of  certificates  without  being  an  actual  overissue  of  stock;  that  is,  where  several 
certificates  are  issued  intending  to  represent  the  same  stock,  as  in  the  case  of  the 
Bahia  and  San  Francisco  Railway  Co.,  where  the  question  was  as  to  who  was  the 
real  owner  of  particular  stock  ;  or,  as  in  the  case  in  Cleveland  and  Mahoning  R.  R. 
Co.  ▼.  Admrs.  of  Fassett,  35  O  S.,  483,  where  there  were  two  actual  outstanding  certifi- 
cates in  the  hands  of  different  holders,  and  the  question  was  who  was  the  proper 
owner  of  the  stock  represented  by  these  two  separate  certificates.  In  snch  cases  it 
is  held,  the  corporation  may  be  liable,  although  acting  in  good  faith. 

There  may  be  overissues  which  do  not  bind  the  corporation  ;  that  is,  stock  may 
get  into  circulation  in  such  a  way  that  it  does  not  bind  the  corporation.  Suppose  a 
certificate  is  made  out  complete,  executed  and  filled,  but  not  deliyered  by  the  cor- 
poration ;  if  that  should  be  stolen  by  a  stranger  or  a  stockholder,  or  an  officer 
excepting  for  the  present  officers  whose  duty  it  is  to  sign  certificates,  and  put  upon 
the  market  fraudulently,  that  would  certainly  not  be  an  issue  by  the  corporation 
and  would  not  bind  the  corporation.     Or  if  an  incomplete  certificate  should  be  so  pur- 


150  OHIO  DECISIONS.  Vol.  XL 

Superior  Court  of  Cincinnati.  86 

loined  by  such  persons  as  I  have  named  and  after  being  purloined  be  filled  out  and 
completed,  that  would  not  be  an  issue  of  stock  by  the  corporation ;  it  would  be  an  act 
of  forgery  by  the  person  who  so  filled  it  up,  and  would  not  bind  the  company. 

Now,  suppose  that  such  an  act  were  done  by,  say  the  secretary  of  a  company ; 
•nch  an  act  is  supposable,  as  it  appears  by  the  books  that  such  a  thing  has  been 
done.  Suppose  the  secretary,  whose  busine^^s  it  is  to  sign  the  stock,  should 
improperly  m^e  out  and  fill,  without  being  authorized  to  do  so,  and  with- 
out paying  therefor,  a  certificate  to  himself,  and  having  so  filled  it  should 
pledge  it  to  secure  a  debt  of  his  own;  pledging  the  paper  to  secure  a  debt 
of  his  own  would  not  be  an  act  of  the  corporation.  The  act  of  the  corporation 
must  be  found  in  the  issuing  of  the  stock  to  the  secretary  himself.  What  are  the 
acts  which  constitute  such  placing  of  a  certificate  in  the  hands  of  the  secretary  ?  It 
would  be  the  secretary  taking  a  blank  which  is  the  property  of  the  corporation,  and 
either  appropriating  that  blank  and  afterwards  completing  it,  or  completing  it  as 
secretaiy,  and  afterwards  appropriating  it  himself  without  right.  In  that  transac- 
tion there  are  two  parties,  the  corporation  and  the  secretary.  The  transaction 
is  the  secretary's  improperly  appropriating  to  himself  the  property  of  the  cor- 
poration. Now,  where  there  are  two  persons,  and  one  is  purloining  the  property  of 
the  other,  can  it  be  said  that  he  is  carrying  on  the  business  of  that  other?  It 
seems  to  have  been  held  so  at  least  in  two  cases;  I  think  that  is  the  holding  in  the 
39  Md.,  in  the  Tome  case,  and  it  appears  to  me  to  be  the  holding  in  the  61  New 
York,  in  the  Titus  case.  The  contrary  is  held  in  the  13  New  York,  the  case  of  Kyle, 
and  in  Wright's  Appeal  in  99  Penn,  The  34  New  York,  the  Schuyler  case,  I  think 
does  not  cover  this  case ;  it  covers  the  case  where  the  corporation  was  held  by  the 
court  to  have  ratified  the  acts  of  the  agent  by  receiving  the  benefit  of  his  acts  under 
circumstances  when  it  was  bound  to  know  the  character  of  his  acts,  by  omitting 
for  five  or  six  years  to  read  the  record  which  he  made  of  his  acts  legibly,  and  also 
from  the  fact  that  ci^rtificates  having  been  surrendered,  were  so  blended  with 
genuine  stock  in  new  certificates  that  it  was  impossible  for  the  corporation  to  say  of 
any  particular  certificate,  this  certificate  is  invalid.  The  cases  being  divided,  I  am 
at  least  inclined  to  say  for  the  present,  that  where  the  secretary  in  that  way  fraudu- 
lently attempts  to  create  in  his  own  favor  a  baseless  claim  against  the  corporation, 
his  act  does  not  appear  to  me  to  be  an  act  done  by  him  in  the  course  of  his  business 
as  an  employee  of  that  corporation.  If  he  appropriates  a  blank  certificate  and  after 
appropriating  it,  fills  and  signs  it,  that  appropriation  may  not  be  under  our  statute 
an  embezzlement ;  or  where  he  as  secretary  nils,  before  appropriating,  that  may  not 
be  under  our  statute  a  forgery.  But  if  he  does,  in  so  first  filling  and  completing  the 
certificate,  act  as  secretary,  so  as  to  make  a  complete  certificate,  then  his  appropriat- 
ing it  to  himself  after  completion  would  be  under  our  statute  embezzlement.  Rex 
V.  Metcalf,  1  Moody,  C.  C,  433 ;  Heath's  case,  2  Moody,  C.  C,  33;  overruling  Walshes 
case,  Russ  v.  Ry.,  C.  C,  215,  and  Phipoe's  case,  2  Bast,  P.  C,  699.  Or,  if  it  should  be 
held  that  he  appropriated  the  blank  unexecuted  paper,  and  after  he  had  taken  it 
away  from  the  corporation  and  appropriated  it  to  his  own  use,  and  sign,  he  should 
then  undertake  to  fill  it  up,  and  sign  it  as  secretary,  and  pass  it  off  as  genuine,  my 
impression  is  that  would  be  an  act  of  forgery  under  our  law.  So  that  as  at  present 
advised  it  seems  to  me  that  such  a  paper  would  scarcely  get  into  circulation  under 
such  circumstances  without  the  commission  of  a  technical  crime  as  well  as  a  wilful 
wrong  by  the  party.  Nor  Mrould  that  be  affected  by  the  mere  fact  that  the  certificate 
has  already  had  the  valid  signature  of  the  president  annexed  to  it  and  left  in  the 
hands  of  the  secretary  for  the  purpose  of  lawful  use.  It  perhaps  has  been  held 
otherwise  in  New  York  and  Maryland ;  but  the  great  bulk  of  authority  it  seems  to 
me  is  explicit,  that,  where  there  is  an  act  of  negligence  by  one,  which  act  of  negli- 
gence cannot  injure  another  unless  there  is  interposed  a  crime  committed  by  a  third 
party,  that  negligence  is  not  held  to  be  the  approximate  cause  of  the  injury,  and 
the  party  is  not  answerable.  And  it  has  been  held  in  the  United  States  circuit 
court  of  this  district,  in  an  action  much  like  the  present,  that  it  is  immaterial 
whether  or  not  it  is  negligence  for  a  president  of  a  company  to  leave  his  name  to  a 
certificate  to  be  completed  subsequently  by  the  secretary  when  occasion  arises. 
Bank  of  Ireland  ▼.  Trustees,  5  H.  of  L.  C,  389 ;  Baxendale  ▼.  Bennett,  L.  R.,  8,  Q. 
B.  Div.,  625. 

I  have  been  so  far  simply  discussing  the  vf&js  in  which  a  certificate  may  or  may 
not  be  presumed  to  be  the  act  of  a  corporation  in  case  it  is  an  overissue,  and  I  have 
been  led  by  the  exceedingly  able  arguments  on  both  sides  to  go  into  this  to  a 
graater  extent  than  is  called  for  at  this  stage  of  the  case.  The  result  of  this  state- 
ment, and  all  I  propose  to  rule  at  present  is,  simply  this :  That  such  a  certificate, 
if  an  overissue,  may  be  under  some  circumstances  the  act  of  the  corporation ;  it 
may  be  also  under  certain  circumstances  not  the  act  of  the  corporation.    If  it  la 
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the  act  of  the  corporation,  it  may  be  a  case  of  wilful  fault,  or  it  may  be  the  result 
of  an  innocent  mistake  or  accident;  it  may  be  wilfully  wrongful,  or  may  not  be 
wilfully  wrongfiri.  If  it  is  an  overissue,  for  which  the  company  is  not  liable,  it  is 
hard  to  see  how  that  can  be  unless  it  is  produced  by  either  the  crime,  or  at  least  by 
the  wilful  wrong  of  some  one.  What  then  is  the  presumption  in  this  case  ?  What 
is  the  evidence  in  this  case  ?  There  is  no  oral  evidence,  no  statement  of  witnesses 
asi  to  how  it  was  done.  But  oral  evidence  of  witnesses  does  not  constitute  the 
whole  of  evidence.  Written  instruments  are  evidence.  Presumptions  are  evidence ; 
sometimes  cases  are  decided  by  presumptions.  In  the  case  of  contributory  negli- 
gence, if  nothing  appears  in  the  plaintiff's  case  to  show  negligence  on  the  part  of 
the  plaintiff,  the  presumption  is  that  he  was  not  guilty  of  negligence,  and  that 
presumption  supports  the  either  expressed  or  implied  allegation  that  he  was  free  of 
negligence.  In  an  indictment  for  larceny,  the  defendant  may  be  convicted  without 
there  being  any  direct  evidence  that  he  committed  a  larceny,  upon  evidence  that 
the  goods  disappeared  without  explanation,  and  were  shortly  afterwards  found  in 
his  possession  without  his  being  able  to  account  for  his  getting  them.  The  pre- 
sumption that  he  stole  them  is  a  presumption  which  would  convict  in  the  absence 
of  other  evidence. 

Presumption,  then,  it  an  instrument  of  evidence  as  well  as  oral  statements. 
What  is  the  presumption  upon  the  case  as  it  now  stands,  whether  or  not  this, 
suppose  it  should  turn  out  to  be  an  overissue,  would  be  an  act  of  the  corporation 
or  not  an  act  of  the  corporation.  It  comes,  in  my  mind,  to  this  narrow  point;  if 
the  overissue  is  held  to  be  the  act  of  the  corporation,  it  may  be  wilfully  wrongful. 
If  it  is  not  the  act  of  the  corporation,  there  is  necessarily  at  least  wilful  wrong 
somewhere;  and  the  presumption  being  always  in  favor  of  innocence,  in  the  absence 
of  any  specific  evidence  as  to  how  the  paper  got  out  in  case  it  was  an  overissue, 
the  presumption  would  be  that  it  got  out  in  some  way  which  does  not  require  ns 
to  attach  wrong  to  it. 

The  motion  will  be  overruled,  and  the  ayideaoa  of  the  defendant  be  heard. 

John  W.  Warrington  and  B.  W.  Kittredge,  for  plaintiff. 

Bdgar  M.  Johnson  and  Wm.  M.  Ramsey,  for  defendant. 
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Where  on  overruling  demurrer  to  a  petition  for  work  and  labor,  time  was  given  to 
answer,  and  after  the  expiration  of  the  time  upon  motion  of  the  plaintiffs  for 
judgment,  time  was  given  to  a  further  day  to  prepare  and  submit  an  answer 
and  ask  leave  to  file  it,  and  on  that  day  an  answer  in  proper  form  making  a 
defense  to  part  of  the  amount  claimed  and  by  way  of  setoff  praying  damages 
was  submitted  for  filing,  but  leave  was  refused  by  the  court  except  on  condi- 
tion of  payment  of  the  difference  between  the  claim  as  made  by  the  petition 
and  the  partiid  defense  and  setoff  pleaded  by  the  answer:  Held^  the  refusal  was 
error. 

Where  upon  inquiry  of  damages  by  the  court  as  upon  a  default,  the  only  evidence 
offered  by  the  plaintiffs  consisted  of  a  written  paper  signed  by  the  defendants 
after  the  suit  had  been  brought,  to  the  effect  that  it  was  agreed  by  them  that 
a  certain  amount  was  owing  to  the  plaintiffs,  and  the  court  thereupon  ren- 
dered judgment  for  that  amount,  refusing  to  permit  the  defendants  to  show 
that  they  had  signed  the  paper  under  a  mistake  of  facts  relying  upon  the  plain- 
tiffs* representations  that  they  had  done  a  certain  quantity  of  work  that  was  at 
the  time  of  signing  overflowed  by  water  and  could  not  then  be  inspected,  and 
of  which  mistake,  when  the  truth  was  discovered  a  few  days  afterward,  the 
plaintiffs  were  notified  by  the  defendants  with  notice  at  the  same  time  that  the 
paper  would  not  be  regarded  binding :    Held,  the  refusal  waa  error. 

Error  to  the  Court  of  Common  Pleas. 
AmiRT  J. 

Opinion  citing  44  N.  Y.,  653.  656 ;  28  Minn.,  801 ;  22  Minn.,  418; 
129  Mass.,  60 ;  1  J.  R.,  42;  4  B.  &  C,  715;  8  M.  &  W..  140. 
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TRANSFER  OF  STOCK.  103 

[Hamilton  District  Court,  February  5,  1884.] 

tftPATB  OF  Ohio  ex  rei..  Freon  v.  Enterprise  Carriage  Co.  et  ai.. 

A  purchaser  of  stock  of  a  corporation  by  assignment  from  a  shareholder  refused 
by  the  company  a  transfer  of  his  stock  on  the  books  of  the  company  has  as  a 
general  rule  an  adequate  remedy  in  an  action  for  the  value  of  the  shares  of 
stock  at  such  time  of  refusal  of  transfer,  and  if  such  stock  have  any  peculiar 
elements  of  value  making  it  by  reason  of  its  value  incapable  of  compensation 
in  damages,  then  the  proper  remedy  is  by  suit  in  equity  for  a  decree  transfer- 
ring the  same.  Mandamus  to  compel  the  company  to  place  his  name  on  the 
books  of  the  company  as  a  shareholder,  is  not,  therefore,  the  proper  remedy. 

BUCHWALTER,  J. 

This  case  was  heard  on  an  application  for  an  alternative  writ  of  mandamus. 
The  relator  claims  to  be  the  owner  of  one  paid-up  share  of  the  capital  stock  of  the 
defendant  corporation  of  the  par  value  of  SIOO,  obtained  by  purchase  from  the 
former  owner  thereof,  as  evidenced  by  a  certificate  of  stock  therefor  duly  trans- 
ferred to  him  on  the  back  thereof  for  value  by  him  paid. 

He  avers  that  he  made  demand  on  the  company  and  secretary  to  transfer  said 
share  of  stock  on  the  books  of  the  company  and  place  his  name  on  the  roll  of  mem- 
bers and  shareholders ;  that  the  defendant  company  was  organized  for  the  manu- 
facture of  carriages,  that  it  has  been  successful  in  business,  and  that  within  the  last 
few  years  had  accumulated  estates  of  both  real  and  personal  property  of  great  value ; 
that  defendant's  good  will  of  the  business  was  of  great  value,  and  that  its  future 
earning  prospectively  large.  He  says  that  the  value  of  a  share  as  based  upon  the 
present  assets  of  the  company  cannot  be  estimated  with  certainty,  nor  can  he  esti- 
mate the  good  will  of  the  business  nor  its  prospective  earnings,  but  avers  that  it  is 
of  great  value.  The  question  is  whether  upon  these  facts  as  averred,  the  plaintiff  is 
entitled  to  the  writ  of^mandamus  to  compel  such  transfer  to  place  his  name  upon 
the  books  of  the  company  as  a  stockholder  and  to  entitle  him  to  participate  in  the 
business  as  a  member  and  vote  at  the  election  of  its  officers.  By  section  6741,  Rev. 
Stat,  it  is  provided :  **Mandamus  is  a  writ  issued  in  the  name  of  the  state  to  an 
inferior  tribunal,  a  corporation,  board,  or  person,  commanding  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust  or 
station."  And  by  section  6744,  Rev.  Stat.:  "The  writ  must  not  be  issued  where 
there  is  a  plain  and  adequate  remedy  in  the  ordinary  course  of  the  law ;  it  may  issue 
on  the  information  of  the  party  beneficially  interested."  The  statute  substantially 
embodies  the  common  law  rule.  Shelby  v.  Hoffman,  7  O.  S.,  451,  455.  The 
remedy  by  mandamus  cannot  be  invoked ;  if  a  judgment  in  damages  be  an  inade- 
quate compensation,  then  the  remedy  may  be  complete  and  adequate  by  a  specific 
decree  in  equity  for  the  transfer  of  the  shares  of  stock  as  held  in  Cushman  v. 
Thayer  Manufacturing  Co.,  76  N.  Y.,  365,  and  cases  cited,  and  see  133  Mass.,  515. 

Where  there  is  a  controversy  as  to  the  title  to  the  shares  of  stock  or  the  same 
are  held  by  legal  title  in  one  and  the  equitable  in  another,  and  it  appears  that  the 
corporation  has  cause  to  refuse  transfer  on  the  demand  of  either  holder,  the  remedy 
is  by  action  in  equity  and  a  proper  decree  therein  determining  the  rights  of  all  the 
parties  therein,  if  neeH  be,  the  sale  of  the  stock.  Bank  v.  R.  R.,  21  O,  S.,  22L  ;  Bank 
V.  Bank,  37  O.  S.,  208 ;  and  where  demand  has  been  made  for  a  transfer,  the  right- 
ful owner  is  entitled  to  recover  damages  for  the  value  of  the  shares  of  stock  at  such 
time,  and  he  may  in  the  same  action  ask  a  decree  for  the  transfer  of  stock  condi- 
tioned that  in  default  thereof  he  have  judgment  for  the  value.  Railroad  v.  Robbins, 
35  O.  S.,  483. 

The  equitable  remedy,  however,  can  only  be  had  where  the  peculiar  nature  of 
the  stock  or  business  condition  of  the  corporation  make  it  impossible  to  give  just 
compensation  in  damages ;  and  the  general  rule  is  as  founded  upon  the  weight  of 
authority  that  the  purchaser  of  shares  of  stock  has  an  adequate  remedy  against  the 
corporation  in  damages  for  the  value  thereof  at  the  time  of  the  refusal  to  transfer 
the  same,  and  that  therefore  the  writ  of  mandamus  must  be  refused.  See  High  on 
Extraordinary  Legal  Remedies,  section  15 ;  Stackpole  v.  Seymour,  127  Mass.,  104 ; 
97  Penn.   St,  72;  Bank  v.  Harrison,  66Ga.,  696;  Shipley  v.  Bank,  10  Johns.,  177; 

tA  similar    decision    was    rendered  in  this  case  by  the  Supreme  Cooit; 
opinion,  42  O.  S.,  30. 
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Ex  parte  los.  Co.,  6  Hill,  243  ;  Kimball  v.  Water  Co.,  44  Cal.,  173 ;  SUte  v.  Guerrero, 
12  Nev.,  105;  Rex  v.  Bank,  Doug.,  524;  State  v.  Building  Association,  43  N.J.  L., 
389. 

The  latter  case  was  one  wherein  the  relator  had  purchased  twenty-five  shares  ot 
stock  in  a  building  association,  and  being  refused  a  transfer  on  its  books,  claimed 
he  had  no  adequate  remedy  at  law,  because  he  could  only  approximately  determine 
their  value,  and  in  the  nature  of  the  business  of  the  corporation  that  value  could 
only  be  approximately  ascertained  by  estimating  the  value  of  the  present  securities 
and  prospective  profits  or  losses  on  tuture  loans.  The  court  held  that,  "unless  this 
case  is  of  such  an  exceptional  character  that  damages  recoverable  in  a  suit  at  law 
will  not  adequately  compensate  ths  relator  the  writ  must  be  denied.  There  are 
some  features  peculiar  to  these  associations,  but  they  do  not  render  it  impracticable 
to  estimate  fairly  the  value  of  these  shares  of  stock  and  remunerate  the  owner  in 
damages  for  their  loss,  uor  do  these  peculiarities  furnish  a  sufficient  reason  for 
engrafting  an  exception  upon  a  well-settled  rule  of  law." 

In  State  v.  Guerreo,  12  Nev.,  105,  where  an  estimate  of  the  value  of  shares  of 
stock  in  a  mining  company  supposed  to  be  of  fluctuating  value  was  required,  the 
court  refused  a  mandamus  because  their  fair  value  was  ascertainable. 

There  are  some  decisions  to  the  contrary,  as  2  S.  C,  25 ;  9  Cal.,  112  ;  45  Ind.,  1 ; 
but  the  case  of  9  Cal.,  112,  is  wholly  inconsistent  with  that  of  Kimball  v.  Water  Co., 
44  Cal.,  173,  and  the  case  of  45  Ind.,  1,  is  founded  on  and  cites  those  of  9  Cal.,  112,  and 
2  S.  C,  25. 

The  averments  in  relator's  petition  in  this  case  are,  that  the  value  of  the  share 
of  stock,  as  based  upon  the  present  assets  of  the  company,  cannot  be  estimated  with 
certainty,  and  that  its  future  prospects  are  great  and  its  good  will  valuable. 

We  are  of  the  opinion  that,  from  the  facts  averred,  there  is  nothing  to  show 
that  the  relator  cannot  in  an  action  at  law  recover  the  fair  and  just  value  of  his  stock, 
based  upon  all  the  elements  of  property  therein,  including  the  good  will,  as  well  as 
the  value  of  the  present  assets,  and  it  is  not  necessary  that  the  value  be  fixed  with 
certainty;  but  it  this  stock  has  any  peculiar  elements  of  value  rendering  it  inca- 
pable of  a  fair  estimate,  then  the  relator  has  his  remedy  in  a  suit  in  equity  for  the 
transfer  of  the  specific  shares. 

The  writ  will,  therefore,  be  dismissed  at  the  costs  of  the  relator. 

Milton  Sater  and  Adam  Kramer,  for  relator. 

Hdward  Colston,  for  defendant. 
Edward  Colston,  for  defendant : 

We  claim  that  the  writ  of  mandamus  will  not  lie  to  compel  the  transfer  of  a 
share  of  stock  in  the  present  case,  because  Mr.  Preon  has  an  adequate  remedy  by 
civil  action  under  the  laws  of  Ohio.  We  cite  the  following  authorities  to  sustain 
this  proposition : 

Rexv.  Bank  of  England,  Doug.,  524;  Shipley  v.  Mechanics*  Bank,  10  John.,  177; 
State  V.  Romlauer,  46  Mo.,  155;  Ex  parte  ^iLzm^rs'  Ins.  Co.  v.  Hill,  243;  Wilkinson 
V.  Providence  Bank,  3  R.  I.,  ^2;  Murray  v.  Stevens,  110  Mass.,  95;  People  v.  Parker 
Vein  Coal  Co.,  10  How.  Pr.  Rep.,  543;  Asylum  v.  Phoenix  Bank,  4  Conn.,  173;  Stack- 
pole  v.  Seymour,  127  Mass.,  104;  Rex  v.  London  Asan,  Co.,  5  Barnwell  &  Alderson, 
899 ;  State  v.  Guerrero,  12  Nevada,  105;  State  v.  Warren  Founder,  32  N.  J.  Law.,  439; 
High  on  Extraordinary  Legal  Remedies,  section  15;  Shelby  v.  HojQfman,  7  O.  S.,  455; 
section  6744,  Rev.  Stat. ;  Richardson  v.  Grand  View  Mining  Co.,  7  Dec.  R.,  140 ; 
Bank  v.  Bank,  37  O.  S.,  208,  215;  92  Penn.  St,  72;  43  N.J.  L.,  389;  66  Ga.,  696. 

The  following  cases  claimed  to  be  contrary  to  the  above  authorities  are  recon- 
cilable therewith  : 

People  V.  Crockett,  9  Cal.,  112;  Transportation  Co.  v.  Bulla,  45  Ind.,  1;  Town- 
send  V  Mclver.  2  S.  C,  25 ;  Cooper  v.  Canal  Co.,  2  Murphv,  195. 

A  full  and  complete  remedy  is  afforded  the  plaintiff  by  the  laws  of  Ohio  without 
resorting  to  mandamus ;  the  remedy  is  by  a  civil  action  against  the  corporation 
praying  for  a  decree  that  it  be  directed  to  transfer  the  stock.  Such  action  may  be  in 
the  alternative,  and  plaintiff  may  recover  money  in  case  the  transfer  cannot  be 
made.  Such  was  held  the  common  practice  in  the  courts  here.  An  instance  of  it 
may  he  found  in  Railroad  Co.  v.  Robbins,  Admr.,  35  O.  S.,  483,  see  pp.  488, 600. 


[Hamilton  District  Court] 

fTnos.  P.  Clark  v.  B^nthl,  Marobdant  &  Co. 

Por  opinion  in  this  case,  see  opinion,  6  Dec.  R.,  1205.   (a.  c,  12  Am.  Ltw 

Rec,  534.) 
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ARBITRATION— WAIVER  OF  STATUTORY  REQUIREMENTS. 

[Hamilton  District  Conrt,  February  6,  1884.]  117 

t  K.  P.  Bradstrbkt,  Exr.,  v.  Mary  Pross. 

L  Under  section  6093,  Revised  Statutes,  providing  for  the  arbitration  of  doubtful 
claims  by  executors  and  administrators,  it  is  not  necessary  that  an  action  be 
brought  on  the  award,  but  the  court  may  enter  judgment  on  the  award  when 
made. 

2.  The  parties  may  waive  an  objection  to  the  manner  of  swearing  the  arbitrators. 

Where  the  statute  provided  that  the  oath  to  the  arbitrators  and  witnesses  must 
be  administered  by  a  judge  or  justice  of  the  peace  of  the  county,  and  such  oath 
was  administered  by  a  notary  public,  but  the  defendant,  an  attorney  at  law,  was 
present  when  the  oath  was  administered,  and  made  no  objection  to  the  proceed- 
ing :  Heldt  that  defendant  had  waived  the  objection  to  the  manner  of  swear- 
ing the  arbitrators. 

3.  Where  the  alleged  misconduct  of  one  of  the  arbitrators  is  not  shown  to  have  in- 

fluenced his  decision  or  prejudiced  the  interests  of  defendant,  and  defendant 
moreover  with  knowledge  of  the  facts  made  no  objection  at  the  time :  Heid^ 
such  misconduct  was  not  sufficient  to  set  aside  the  award. 

4.  Where  the  action  was  originally  brought  in  the  Superior  Court,  and  afterwards 

by  the  terms  of  arbitration  became  an  action  in  the  court  of  common  pleas, 
and  the  facts  showed  that  it  was  the  intention  of  the  parties  to  discontinue  the 
suit  in  the  superior  court,  it  was  not  error  on  the  part  of  the  lower  court  to 
find  that  such  suit  in  said  court  had  been  abandoned. 

6.  To  sustain  the  objection  to  the  introduction  of  certain  evidence  admitted  mth 
the  consent  of  a  party,  but  subject  to  his  objection,  a  motion  must  be  after- 
wards made  to  rule  out  such  testimony. 

6.  The  fact  that  an  executor  has  rejected  a  claim  on  which  snit  had  been  brought, 

does  not  estop  him  from  submitting  it  to  arbitration.  As  part  of  the  claim 
may  have  been  good  and  the  executor  could  not  be  compelled  to  separate  the 
good  from  the  bad,  but  might  reject  it  in  toto, 

7.  Notwithstanding  the  parties  to  a  statutory  arbitration  may  have  agreed  that  the 

award  of  the  arbitrators  upon  questions  of  fact,  should  be  final  and  conclusive 
upon  both  parties,  such  an  agreement  cannot  deprive  the  court  of  jurisdiction 
to  order  a  remittitur,  where,  in  the  opinion  of  the  court,  the  som  awarded  by 
the  arbitrators  was  excessive. 

Error  to  the  Court  of  Common  Pleas. 

Maxwkli^,  J. 

Caleb  Jeffers  died  January  27,  1881.  Shortly  after  that  the  defend- 
ant in  error,  Mary  Pross,  presented  her  claim  to  the  executor  for  services 
as  housekeeper,  nurse,  etc.,  to  deceased,  beginning  June  8,  1873,  and 
continuing  until  the  time  of  his  death.  The  claim  was  rejected  by  the 
executor,  and  thereupon  she  brought  suit  in  the  superior  court.  The 
executor  filed  an  answer  denying  that  the  claim  was  a  just  one,  that  any 
such  amount  as  she  claimed  was  due,  and  also  setting  up  affirmatively 
that  some  time  in  July,  1878,  a  settlement  had  been  made  between  her 
and  Caleb  JefFers,  the  deceased,  and  that  if  she  was  entitled  to  recover 
anything  it  could  only  be  from  that  time  until  his  death.  The  executor 
afterwards  filed  an  amended  answer,  in  which  he  plead  the  statute  of 
limitations — that  is,  that  plaintiff  could  only  recover  for  services  from 
March,  1875,  until  the  time  of  the  death  of  Caleb  Jeffers.  After  the  is- 
sues were  made  up  in  the  superior  court,  the  parties  entered  into  an 
agreement  to  arbitrate  the  differences  between  them.  The  agreement  to 
arbitrate  was  pat  in  writing  and  signed  by  both  parties.    That  agree- 

t  For  common  pleas  decision,  aee  8  Ohio  Dec  R.,  781. 
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ment  the  defendant,  the  executor,  took  to  the  probate  court  and  applied 
to  that  court  for  its  approval  of  the  agreement,  as  provided  by  section 
6098,  Rev.  Stat.  The  probate  court  having  approved  of  the  agreement 
and  of  the  selection  of  the  arbitrators,  the  agreement  to  arbitrate  and 
the  order  of  the  probate  court  were  then  filed  in  the  court  of  common 
pleas,  as  provided  by  statute,  and  a  rule  was  issued  by  the  court  of  com- 
mon pleas  directing  the  arbitrators  to  proceed  to  take  testimony  and  re- 
turn their  award.  The  arbitrators  heard  the  testimony  submitted  by 
both  parties  on  the  issues  presented,  and  found  that  there  was  due  to  the 
plaintiff  (4,350.  Their  award  was  regularly  made,  signed  and  returned 
to  the  court  of  common  pleas,  and  such  proceedings  were  had  thereon 
that  the  court  of  common  pleas  confirmed  the  award  and  entered  judg- 
ment for  the  amount  found  to  be  due  by  the  arbitrators.  The  plaintiff 
in  error  then  filed  his  petition  in  error  in  this  court,  assigning  as  errors 
the  matters  herein  considered.  The  first  error  assigned  is  that  the  court 
found  that  the  submission  was  under  section  6093,  Rev.  Stat. 

So  far  back  as  No.  29  of  the  annual  laws  of  our  state,  provision  was 
made  by  the  legislature  generally  for  arbitration.  After  providing  for 
the  manner  in  which  the  submission  should  be  ma4e  and  in  which  the 
arbitrators  should  proceed,  it  is  provided  that  the  court,  at  the  next  term 
thereof  after  the  award  is  filed  and  no  legal  exceptions  be  made  or  taken 
to  the  award,  and  the  award  is  for  the  payment  of  money,  shall  enter 
judgment  thereon  as  on  the  verdict  of  a  jury  between  the  parties  and  is- 
sue execution  thereon  as  in  other  cases  immediately  after  the  amount 
stated  is  due  and  payable.  It  will  be  observed  that  by  this  provision  of 
the  legislature,  an  award  of  arbitrators  is  to  be  treated  as  the  verdict  of 
a  jury.  In  section  6093,  and  sections  following,  it  is  provided  that  "if 
the  executor  or  administrator  doubt  the  justice  of  any  claim  presented 
and  verified  as  aforesaid,  he  may  enter  into  an  agreement  in  writing  with 
the  claimant  to  refer  the  matter  in  controversy  to  three  disinterested 
persons,  who,  if  the  claim  does  not  exceed  $100,  shall  be  approved  of  by 
a  justice  of  the  peace  of  the  county  in  which  the  letters  were  issued ;  or 
if  the  claim  exceeds  |100,  shall  be  approved  of  by  the  probate  judge  of 
said  county."  Section  6095  further  provides  **if  the  claim  so  referred  to 
arbitration  exceed  (100,  upon  the  filing  the  agreement  of  reference  and 
the  approval  of  the  judge  with  the  clerk  of  the  court  of  common  pleas 
of  the  county  in  which  the  letters  were  issued,  the  said  clerk  shall 
docket  the  cause,  and  enter  a  rule,  whether  in  vacation  or  in  term,  refer- 
ring the  matter  in  controversy  to  the  persons  so  selected."  These  pro- 
visions with  regard  to  allowing  executors  and  administrators  to  arbitrate 
claims,  were  not  passed  by  the  legislature  until  some  time  after  the  pas- 
sage of  the  provision  for  general  arbitration,  and  in  the  original  section 
from  which  section  6096  is  compiled,  it  was  provided  that  the  reference 
should  proceed  in  the  same  manner  as  is  provided  in  the  general  provi- 
sions for  arbitration.  It  is  provided  here,  section  6096,  that  '*the  referees 
shall  thereupon  proceed  and  determine  the  matter,  and  make  their  report 
thereon  to  the  said  court ;  and  the  same  proceedings  be  had  before  said 
referees  in  all  respects ;  the  referee  shall  have  the  same  power,  be  en- 
titled to  the  same  compensation  as  if  the  reference  were  made  under 
the  provisions  made  for  arbitrations  under  rule  of  the  court  of  common 
pleas. 

The  right  existed  at  common  law  to  submit  matters  to  arbitration 
and  was  frequently  exercised,  but  when  the  arbitrators  had  arrived  at 
their  condusions  and  made  their  award,  it  was  necessary  then  to  bring 
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an  action  on  that  award.  In  other  words,  there  was  no  provision  upon 
which  the  court  might  enter  a  judgment  summarily  upon  the  award.  So 
we  may  suppose  this  exception  to  the  finding  of  the  court  below  is  taken 
upon  the  theory  that  if  this  were  a  common  law  arbitration  and  not  an 
arbitration  under  section  6098,  then  the  court  erred  in  entering  judg- 
ment upon  it  and  not  leaving  the  parties  to  bring  their  action  on  the 
award. 

But  if  we  look  into  the  proceedings  we  find  that  the  executor  fol- 
lowed exactly  the  provisions  incorporated  in  our  statute  relating  to  the 
submission  of  doubtful  claims.  The  claim  was  over  the  amount  of  (100. 
The  executor  submitted  the  agreement  to  arbitrate  to  the  probate  court. 
The  probate  court  approved  of  it,  and  it,  with  the  order  of  approval  of 
the  probate  court,  was  filed  in  the  court  of  common  pleas  and  a  rule  was 
issued  for  the  arbitrators  to  proceed  to  take  testimony  and  return  their 
award.  In  short,  he  conformed  in  all  respects  to  the  provisions  of  the 
statute.  It  was  not  error,  therefore,  we  think,  for  the  court  below  to  find 
that  the  arbitration  was  under  section  6098. 

The  second  error  assigned  is  that  the  court  found  that  the  defendant 
had  waived  the  objection  to  the  manner  of  swearing  the  arbitrators. 
There  is  no  provision  in  the  statute  permitting  executors  or  administra- 
tors to  submit  claims  to  arbitration,  providing  expressly  for  the  manner 
in  which  arbitrators  shall  proceed,  but,  as  it  appeared  in  the  original  stat- 
ute, they  were  to  proceed  as  in  cases  of  ordinary  arbitration,  and  that 
statute  provided  that  ''all  arbitrators  and  witnesses  examined  by  an  um- 
pire or  arbitrators  shall  be  under  oath  to  be  administered  by  any  judge 
or  justices  of  the  peace  of  the  county.  In  the  case  under  consderation 
there  is  no  dispute  but  that  the  oath  to  the  arbitrators  and  witnesses  was 
administered  by  a  notary  public,  and  it  is  assigned  as  error  that  the  oath 
was  so  administered.  The  court  below  found  that  the  defendant  had 
waived  that  provision  of  the  statute.  WhetHer  or  not  there  was  a  waiver 
of  the  statute  was  of  course  a  mixed  question  of  law  and  fact.  First,  as 
to  the  fact*  We  have  the  affidavits  of  the  notary  who  swore  the  arbi- 
trators, of  the  stenographer  who  was  employed  to  take  down  the  testi- 
mony, and  of  the  three  arbitrators,  that  the  defendant  himself,  an  attor- 
ney of  experience,  was  present  at  the  swearing  of  the  arbitrators,  that 
he  was  aware  of  the  fact  that  the  notary  who  swore  the  arbitrators  was 
only  a  notary ;  and,  as  against  that  we  have  only  the  defendant's  state- 
ment that  he  does  not  recollect  being  present.  We  must  conclude,  there- 
fore, upon  the  facts  that  he  was  present,  and  we  may  assume  that  he  was 
acquainted  with  the  law,  because,  as  it  appears  from  the  proceedings,  all 
the  papers  having  reference  to  submission  to  arbitration  were  drawn  up 
in  his  handwriting,  and  assuming  that  he  was  familiar  with  the  law  on 
this  point  he  must  have  known  that  the  notary  in  swearing  the  arbitra- 
tors and  witnesses  was  proceeding  contrary  to  the  statute.  The  question 
then  is  whether  or  not,  knowing  the  facts  and  the  law,  standing  by  and 
ofiering  no  objection,  as  appears  by  the  testimony,  he  waived  the  provi- 
sion of  the  statute,  and  whether  it  was  such  a  provision  as  could  be 
waived  by  him.  The  authorities  are  somewhat  at  variance  in  the  differ- 
ent states,  for  the  diff*erent  states  have  different  statutes  upon  this  mat- 
ter of  arbitration,  but  in  general,  as  it  seems  to  us,  the  authorities  are  to 
the  effect  that  such  a  provision  as  this  may  be  waived.  It  is  true  that 
jurisdiction  cannot  be  given  by  consent,  that  a  jurisdictional  provision 
cannot  be  waived.  We  think  this  is  not  a  jurisdictional  provision.  It  is 
simply  one  of  the  details  of  procedure.     Upon  general  principles,  aside 
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from  the  authorities,  we  think  it  might  be  waived.  In  New  York, 
where  it  is  provided  by  statute  that  parties  to  an  arbitration  may  agree 
that  judgment  of  any  designated  court  shall  be  entered  on  the  award,  it 
is  held  the  oath  to  the  arbitrators  may  be  waived.  Browning  v.  Wheeler, 
24  Wend.,  268 ;  Kelsey  v.  Darrow,  22  Hun.,  125.  The  reason  there  given 
is  that  the  submission  confers  jurisdiction  on  the  arbitrators  and  omit- 
ting to  swear  them  is  an  irregularity  merely.  In  Wisconsin,  under  a 
statute  like  that  of  New  York,  there  is  a  similar  holding.  Hill  v.  Taylor, 
16  Wis.,  190.  It  is  so  held  in  Woodrow  v.  O'Connor,  28  Vt.,  776.  In  R. 
R.  V.  Alfred,  4  Brad.,  511,  a  decision  by  one  of  the  district  appellate 
courts  of  Illinois,  although  not  necessary  to  the  case,  it  is  held  that  the 
parties  may  waive  the  provision  of  the  statute.  Many  examples  might 
be  instanced  of  similar  cases  in  the  procedure  of  our  courts  where  the 
express  provisions  of  the  statutes  with  regard  to  some  details  of  pro- 
cedure had  been  waived  and  yet  the  parties  have  been  held  bound.  A 
familiar  example  of  this  is  the  custom  of  proceeding  to  trial  with 
eleven  jurors.  Eleven  jurors  do  not  constitute  a  jury,  yet,  if  the  parties 
agreed  to  proceed  with  eleven  they  will  be  bound  by  the  verdict.  Many 
other  instances  might  be  cited  bearing  upon  this  question  to  the  e£fect 
that  such  details  of  procedure  may  be  waived.  We  think  there  was  no 
error  in  the  court  below  finding  that  the  defendant  had  waived  the 
objection  to  the  manner  of  swearing  the  arbitrators. 

The  next  error  assigned  is  that  the  court  found  that  the  defendant 
had  waived  the  alleged  misconduct  of  one  of  the  arbitrators.  In  the 
proceedings  in  the  court  below  by  defendant  to  set  aside  the  arbitration 
it  was  alleged  that  one  of  the  arbitrators  had  been  guilty  of  misconduct. 
The  alleged  misconduct  consisted  in  his  talking  with  defendant  in  error 
and  some  of  her  witnesses  during  the  hearing.  It  is  not  shown  that  any- 
thing important  was  said  or  that  there  was  any  conduct  which  tended  in 
any  way  to  influence  his  decision  or  opinion.  The  most  that  could  be 
shown  was  a  familiarity  which  might  be  considered  in  bad  taste  consider- 
ing the  relation  the  arbitrators  occupied.  But  the  defendant  was  cog- 
nizant of  that ;  he  stood  by  and  saw  it,  made  no  objection,  and  proceeded 
afterwards  with  the  same  arbitrators,  and,  as  the  court  below  said,  his 
reliance  may  have  been  such  in  the  firmness  and  capacity  of  the  other 
arbitrators  that  he  was  content  to  abide  by  their  decision,  notwithstand- 
ing he  suspected  this  arbitrator  of  favor  toward  the  defendant  in  error. 
We  cannot  find  that  the  court  erred  in  that  respect. 

The  next  error  assigned  is  that  the  court  found  that  the  submission 
discontinued  the  suit  in  the  superior  court.  A  suit,  it  will  be  observed, 
was  brought  in  the  superior  court  and  afterwards  by  the  terms  of  arbritra- 
tion  became  an  action  in  the  common  pleas  court.  Whether  or  not  the 
case  was  discontinued  in  the  superior  court,  was,  to  a  large  extent,  a 
question  of  fact.  What  was  the  intention  of  the  parties?  Did  they  in- 
tend to  discontinue  or  abandon  the  proceedings  in  the  superior  court? 
There  have  been  different  rulings  on  this  point,  but  the  majority  of  the 
cases  are  those  where  there  was  an  attempt  to  revive  proceedings  in  the 
court  and  have  some  action  taken  while  the  case  was  still  before  the 
arbitrators,  thus  having  two  cases  pending  at  the  same  time.  There  is 
no  question  that  any  one  having  an  action  pending  in  the  superior  court 
may,  for  reasons  that  seem  best  to  him,  without  dismissing  the  action  in 
the  superior  court,  bring  his  action  here. 

In  this  case,  after  the  submission  to  arbitration  there  was  no  further 
attempt  to  do  anything  in  the  superior  court.     The  parties  seemed  satis- 
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fied  to  proceed  under  the  submission  to  arbitration.  There  was  no  at- 
tempt to  go  on  under  the  proceeding  in  the  superior  court.  We  think, 
from  the  facts  as  they  appear  here,  it  is  sufficiently  clear  that  it  was 
the  intention  of  the  parties  to  abandon  or  discontinue  the  suit  in  the 
superior  court  and  resort  to  their  remedy  by  arbitration  under  the  rule  of 
the  court  of  common  pleas,  and  that  the  court  below  did  not  err  in  so 
finding. 

The  next  error  assigned  is  that  the  court  below  found  that  the 
defendant  had  not  taken  proper  means  to  secure  the  exclusion  of  what 
was  called  improper  evidence.  Upon  the  hearing  below,  the  defendant 
objected  to  the  introduction  of  certain  evidence  and  sought  to  have  it 
excluded.  In  the  hearing  before  the  arbitrators  it  is  true  there  was  cer- 
tain testimony  admitted  subject  to  the  objection  of  the  parlies,  but  there 
was  no  motion  afterwards  made  to  rule  that  testimony  out,  and  under  the 
authority  of  Thayer  v.  Luce,  22  O.  S.,  62,  it  seems  to  us  clear  that  the 
testimony  remained  just  as  it  was.  We  think  the  court  did  not  err  in 
that  respect.  Other  objections  were  urged  by  counsel  in  the  argument, 
though  not  assigned  in  the  petition  in  error,  such  as  that  the  executor 
had  no  power  in  the  first  place  to  submit  to  arbitration.  It  was  urged  that 
the  executor  had  wholly  rejected  this  claim,  that  suit  was  brought  in  the 
superior  court  and  that  that  fact  put  it  out  of  his  power  to  submit  it  to 
arbitration.  Granting  that  the  executor  did  reject  the  claim  and  that 
suit  was  brought  in  the  superior  court,  we  think  he  might  afterward 
have  submitted  it  to  arbitration  because  some  part  of  the  claim  may 
have  been  good,  some  part  would  have  been  allowed.  When  a  claim  is 
presented  in  the  form  that  this  was,  an  executor  would  not  stop  to  sep- 
arate the  good  from  the  bad,  but  would  reject  the  claim  in  toto.  The 
last  objection  made  was  that  the  award  of  the  arbitrators  was  against 
the  weight  of  the  evidence.  We  have  had  more  difficulty  in  passing  upon 
this  objection  than  upon  any  of  the  others.  The  testimony  was  very 
voluminous,  a  great  number  of  witnesses  were  examined  and  the  testimony 
was  taken  down  in  shorthand  and  literally  transcribed  as  given.  Without 
reviewing  the  testimony  at  great  length,  however,  we  are  convinced  that 
the  arbitrators  in  the  consideration  of  the  case  allowed  themselves  to  be 
diverted  from  one  of  the  main  issues  of  the  case  as  presented  to  them. 
There  were  two  issues  presented  to  the  arbitrators  upon  which  to  base 
their  conclusion.  One  was  whether  or  not  Caleb  Jeffers  was,  during  the 
time  the  plaintiff  lived  with  him  as  his  housekeeper  and  nurse,  in  a 
position  physically  to  require  the  services  of  a  nurse  in  the  ordinary 
sense  of  the  word.  It  was  not  disputed  that  she  performed  her  duties 
as  housekeeper  and  servant  to  his  .satisfaction.  But  the  question  was, 
whether  in  addition  to  this  she  was  obliged  to  perform  such  duties  as 
those  of  a  professional  nurse.  The  other  question  was,  what  those 
services  were  worth,  as  she  performed  them.  We  are  convinced  that 
the  arbitrators  to  a  large  extent  confined  their  consideration  to  the  one 
question  as  to  what  those  services  were  worth,  without  considering  the 
question  whether  he  was  in  a  position  to  require  those  services.  We  are 
convinced  that  he  was  not  in  a  condition  a  large  part  of  the  time  to 
require  the  services  of  a  professional  nurse.  We  have  therefore  come 
to  the  conclusion  that  the  amount  of  the  award  of  the  arbitrators  should 
be  reduced  to  the  sum  of  $8,500.  If  the  plaintiff  is  willing  to  remit  a 
sufficient  amount  to  reduce  the  judgment  to  the  sum  of  $3,500,  then  the 
judgment  of  the  court  below  will  be  affirmed,  otherwise  it  will  be 
reversed. 
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A  question  being  suggested  as  to  the  power  of  the  court  to  reduce 
the  amount  of  the  award,  as  the  parties  had  bound  themselves  in  the 
agreement  to  arbitrate,  to  abide  by  the  award  of  the  arbitrators  as  to  all 
questions  of  fact,  the  court  said:  **We  have  considered  that  question. 
Our  opinion  is  that  as  the  arbitration  was  a  statutory  one,  and  as  under 
section  5609,  Revised  Statutes,  the  award  of  the  arbitrators  is  to  be 
treated  as  the  verdict  of  a  jury,  we  have  the  power  to  compel  a  remittitur. 
The  parties  cannot,  by  their  agreement,  either  give  jurisdiction  to  the 
court  or  take  it  away  from  the  court." 

A.  J.  Cunningham  and  £.  P.  Bradstreet,  for  plainti£F  in  error. 

Jordan,  Jordan  &  Williams,  for  defendant  in  error. 


129  EXEMPLARY  DAMAGES. 

[Hamilton  District  Court,  Saturday,  December  1, 1883.] 

August  Kuchenmbister  v.  William  O'Connor, 

1.  Whether  in  any  case  of  negligence,  however  gross,  the  jury  are  warr«ifited  in  giv- 

ing exemplary  damages,  niay  be  in  dispute  in  this  state. 

2.  The  trial  court  charged,  **  that  if  his  (defendant's)  negligence  was  so  gross  as  to 

show  a  reckless  indifference  to  the  rights  and  safety  of  other  pernons,  regard- 
less of  all  social  duty,  and  it  was  wilful,  the  jury  are  authorized,  in  addition 
to  the  damages  that  would  be  a  compensation  for  the  injury,  to  give  exemplary 
damages.*'  Without  passing  upon  the  question  whether  or  not-  the  charge 
should  have  been  given,  there  was  evidence  sufficient  to  show  that  the  jury  were 
not  misled  by  it. 

Error  to  the  Superior  Court  of  Cincinnati. 
Smith,  J. 

The  action  below  was  brought  by  William  O'Connor,  a  minor,  for 
damages  sustained  whilst  Kuchenmeister  was  tearing  down  a  building 
on  the  corner  of  Sycamore  and  Abigail  streets,  part  of  the  Gambrinus 
brewery.  It  is  claimed  on  the  part  of  the  plaintiff  below,  and  denied  by 
the  defendant,  that  the  injury  was  caused  by  the  negligence  of  defendant, 
the  plaintiff  not  contributing  thereto.  The  cause  was  submitted  to  a 
jury,  and  a  verdict  for  $500  found  for  plaintiff. 

The  injury  was  quite  severe.  The  boy  testified,  and  there  is 
testimony  tending  to  corroborate  his  statement,  that  he  was  walking 
along  Sycamore  street  with  considerable  haste,  that  there  was  no  guard 
or  barricade  to  prevent  him  from  going  on  the  sidewalk  in  front  of  the 
building,  and  while  walking,  a  brick  fell  from  above  and  struck  him  and 
knocked  him  down,  and  whilst  down  another  brick  fell  and  struck  him 
in  the  eye ;  and  he  was  badly  hurt. 

The  defendant  denied  negligence  on  his  part,  and  considerable 
testimony  was  offered  on  both  sides  tending  to  show  whether  there  was 
negligence  or  not  on  the  part  of  the  defendant.  The  iury  found  a  verdict 
for  the  plaintiff,  assessing  his  damages  at  $500.  The  alleged  error  is, 
that  in  charging  the  jury,  the  court  used  this  language,  *'  that  if  his 
(defendant's)  negligence  was  so  gross  as  to  show  a  reckless  indifference  to 
the  rights  and  safety  of  other  persons,  regardless  of  all  social  duty  and 
it  was  wilful,  the  jury  are  authorized,  in  addition  to  the  damages  that 
would  be  a  compensation  for  the  injury,  to  give  exemplary  damages.'* 
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This  charge  was  excepted  to  by  defendant,  and  it  was  urged  that 
upon  the  evidence  as  presented  to  the  jury,  it  was  not  a  case  warranting 
exemplary  damages. 

Whether  or  not  in  any  case  of  negligence,  however  gross,  the  jury 
are  warranted  in  giving  exemplary  damages  is  possibly  in  this  state 
somewhat  in  dispute.  Our  Supreme  Court,  in  the  case  of  Roberts  v. 
Mason,  10  O.  S.,  278,  state  that  in  an  action  of  tort,  where  the 
ingredients  of  fraud,  malice  or  insult  enter  into  the  case,  then  the  jury 
would  be  authorized,  in  addition  to  compensatory  damages,  to  add 
exemplary  damages. 

And  in  one  or  two  recent  cases,  in  commenting  upon  cases  proper 
for  exemplary  damages,  the  court  has  used  the  term,  fraud,  malice  or 
insult. 

But  the  weight  of  authority  in  a  majority  of  the  states  is,  that,  in 
case  of  gross  negligence  where  it  is  so  gross  as  to  show  a  reckless  indif- 
ference to  the  rights  and  safety  of  other  persons,  following  the  language 
in  this  charge,  then  the  jury  are  warranted  in  giving  exemplary  damages. 
In  Sedwick  on  Damages,  321,  citing  20  Wis.,  358,  it  is  said  that,  * 'exem- 
plary damages  in  cases  of  this  nature  can  only  proceed  from  gross  and 
criminal  negligence — ^such  negligence  as  evinces,  on  the  part  of  defendant, 
a  wanton  disregard  of  the  safety  of  others,  and  which  in  law  is  equiva- 
lent to  malice." 

Whether  the  evidence  in  this  case  warranted  this  part  of  the  charge, 
it  is  not  necessary  to  determine,  for  by  comparing  the  amount  of  the 
verdict  rendered  by  the  jury  with  the  nature  of  the  injury  received  by 
the  plaintiff,  it  is  apparent  that  the  jury  were  not  misled  by  it. 

Following  the  intimations  of  the  court,  in  the  cases  of  Railroad  v. 
Slusser,  19  O.  S.,  157,  and  French  v.  Millard,  2  O.  S.,  44,  we  are  unwill- 
ing to  disturb  their  verdict  of  $500,  for  such  an  injury,  and  without  pass- 
ing upon  the  question  whether  or  not  as  an  abstract  principle  the  charge 
should  have  been  given,  we  are  satisfied  the  jury  were  not  misled  by  it. 

Judgment  affirmed. 

D.  Humphreys,  for  plaintiff  in  error. 
Hagans  &  Broadwell,  for  defendant  in  error* 
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[Superior  Court,  Cincinnati.] 

JOHV  T.  Crawford,  by  Next  Friend,  v.  Robert  Gordon,  Exr. 

Where  one  of  the  considerations  for  an  agreement  by  the  father  of  a  bastard  to  its 
mother  to  pay  money  for  its  support  and  education,  was  the  promise  of  the 
mother  to  continue  to  cohabit  witn  the  father,  such  agreement  is  void  whatever 
the  other  considerations  were. 

Harmon,  J. 

This  is  a  somewhat  remarkable  case  in  its  facts.  It  has  been  tried 
upon  the  merits;  the  defendant  submitting  the  case  upon  the  plaintiff's 
testimony,  by  motion  for  judgment. 

The  plaintiff  alleges  in  the  petition  that  he  is  a  minor  of  the  age  of 
twelve  years,  and  that  he  is  the  illegitimate  son  of  John  T.  Crawford, 
whose  executor  is  defendant ;  that  John  T.  Crawford  died  in  1880,  dis- 
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posing  of  all  his  estate  otherwise  than  for  plaintiff's  benefit;  that  he  was 
never  married  and  left  no  legitimate  issue ;  that  plaintiff's  mother,  Carrie 
W.  Kimball,  being  about  to  institute  proceedings  for  maintenance  and 
bastardy,  he,  the  said  Crawford,  to  induce  her  to  forbear  such  proceed- 
ings, promised  and  agreed  with  her  that  if  she  would  so  forbear  and  aid 
him  as  though  she  were  his  wife  in  the  care  and  nursing  of  plaintiff,  he 
would,  in  consideration  thereof  and  the  further  consideration  that  she  had 
given  him  ^t  divers  times  various  sums  of  money  for  his  business,  pro- 
vide for  plaintiff  until  he  should  arrive  at  the  age  of  twenty-one  years,  and 
that  the  sums  given  toward  such  aid  were  to  amount  to  $10,000,  to  be  paid 
by  him  for  said  use  and  purpose  when  plaintiff 's  mother  might  demand  it, 
and  if  she  should  not  make  such  demand  during  his  life  he  would  make 
provision  for  plaintiff  in  his  will. 

He  further  avers  that  his  mother  never  made  demand  for  the  money 
so  to  be  paid,  and  decedent  never  paid  it  or  provided  for  its  payment  nor 
any  part  thereof. 

The  answer  is  a  general  denial. 

A  large  number  of  witnesses  were  called  on  behalf  of  the  plaintiff 
to  prove  the  apparent  relations  of  Crawford  to  plaintiff's  mother ;  to 
I»rove  their  real  relations ;  to  prove  what  Crawford  had  said  about  this 
child,  showing  that  he  had  recognized  it  as  his  child,  and  that  if  he  had 
not,  the  resemblance  was  so  strong  that  other  testimony  was  unnecessary; 
and  showing  that  the  mother  of  the  plaintiff  was  at  the  time  of  the  con- 
nection between  her  and  Crawford,  which  resulted  in  the  birth  of  the 
plaintiff,  and  ever  since  has  been,  and  still  is,  a  married  woman — part  of 
the  time  living  with  her  husband  and  part  of  the  time  apart  from  him, 
but  at  the  time  plaintiff  was  begotten,  living  with  her  husband. 

The  only  witness  to  the  contract  referred  to  in  the  petition  is  the 
mother  herself,  who  testifies  that  the  promise  sued  upon  was  in  writing, 
but  that  some  time  after  it  was  delivered,  she  gave  it  back  to  him  for 
safe-keeping,  since  which  time  it  has  been  destroyed.  She,  in  her  testi- 
mony, professed  to  give  the  exact  language  of  the  contract,  as  follows: 

"I,  John  T.  Crawford,  promise  to  give  Carrie  W.  Kimball  for  my 
son,  John  T.  Crawford,  $10,000,  for  his  use  and  education. 

John  T.  Crawford." 

One  question  discussed  upon  the  trial  was  as  to  who  is  the  proper 
person  to  maintain  an  action  upon  this  agreement.  The  promise  is  to 
Carrie  W.  Kimball,  although  for  the  benefit  of  John  T.  Crawford.  There 
may,  perhaps,  be  some  question  upon  the  authorities  which  hold  that  a 
third  person,  although  a  stranger,  may  sue  upon  the  promise  made  to 
another  for  his  benefit,  whether  that  rule  applies  to  a  cae?  where  the 
promise  is  in  terms  to  one  of  the  contracting  parties  although  for  the 
benefit  of  another,  or  whether  it  only  applies  to  cases  in  which  the 
promise  is  in  terms  to  a  third  party.  In  this  case  the  promise  is  to  pay 
her  for  his  benefit,  and  the  promise  is  of  necessity  for  the  benefit  also  of 
Carrie  W.  Kimball,  because  it  is  well  settled,  the  authorities  may  be 
found  in  2  Kent.,  215,  that  the  mother  of  an  illegitimate  child  is  responsible 
for  its  maintenance  and  support,  although  the  father  in  the  absence  of  a 
statute  is  not.  But  it  may  be  conceded  for  the  purposes  of  this  case  that 
this  being  a  promise  for  the  benefit  of  the  plaintiff  he  mtist  maintain  mo 
action  upon  it. 

The  question  then  arises  as  to  the  validity  of  the  promise.    It  does 
not  npon  its  face  express  any  consideration,  nor  does  it  acknowledge  the 
receipt  of  any.     It  is  a  simple  naked  promise.    It  is  competent,  howerer, 
10   L.  B.       11 
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in  cases  of  this  sort,  to  prove  bj^  parol  what  the  actual  consideration  was. 
The  only  consideration  alleged  in  the  petition  is  the  promise  to  forbear 
to  prosecute  Crawford  for  bastardy  and  the  advancing  by  the  mother  to 
him  of  certain  sums  of  money,  to  both  of  which  she  testified  upon  the 
trial,  as  well  as  to  the  agreement  made  at  the  time  the  writing  was  given, 
to  which  I  shall  presently  allude. 

So  far  as  the  bastardy  proceedings  are  concerned,  by  the  plain  terms 
of  our  statute,  as  well  as  by  the  decision  of  the  Supreme  Court,  the  right 
to  maintain  such  proceeding  is  limited  to  unmarried  women,  it  being 
plainly  against  the  policy  of  the  law  to  permit  a  married  woman  to 
prosecute  such  proceedings,  certainly  while  living  with  her  husband. 
Section  6614,  Rev.  Stat. ;  Haworth  v.  Gill,  80  O.  S.,  627.  And  the  plaintiflf 
having  no  right  to  maintain  such  proceedings,  even  on  paper,  the  promise 
to  forbear  to  prosecute  such  a  proceeding  is  no  consideration  whatever. 
Where  parties  settle  a  disputed  right,  the  court  will  not  afterward  inquire 
whether  if  the  right  had  been  prosecuted,  it  could  have  been  maintained 
or  not.  But  there  must  be  some  color  of  right.  Where  there  is  no 
shadow  of  right  as  in  this  case,  there  is  nothing  to  forbear.  Pollock 
Prin.  of  Contracts,  166 ;  Leake,  626. 

As  to  the  money  advanced,  it  appears  that  it  had  been  paid  years 
before  the  promise  and  had  no  relation  whatever  to  it,  that  nothing  was 
said  about  it  when  the  promise  was  made,  and  no  release  has  ever  been 
given  of  the  mother's  right  to  recover  it.  For  aught  that  appears  she 
may  maintain  an  action  therefor  without  regard  to  the  result  of  this. 

There  was  then  no  consideration  for  the  promise,  unless  the  mere 
fact  of  paternity  furnishes  one.  There  certainly  is  a  strong  moral  obli- 
gation resting  upon  a  man  to  provide  for  the  unfortunate  and  innocent 
being  he  has  been  the  means  of  so  inauspiciously  bringing  into  the  world, 
if  not  to  provide  for  his  partner  in  sin.  In  equity  the  weight  of  authority 
seems  to  be  in  favor  of  aiding  defective  attempts  to  make  such  provision, 
though  there  has  been  strong  dissent.  Kruze  v.  Moore,  1  Sim.  &  Stu., 
61;  Marchioness  of  Annadale  v.  Harris,  2  P.  Wms.,  482;  Bunn  v.  Win- 
throp,  1  Johns.  Ch.,  838  ;  Pratt  v.  Flomer,  6  Harr.  &  J.,  10 ;  Fursaker  v. 
Robinson,  1  Finch's  Ch.,  475. 

But  there  is  no  authority  for  holding  such  obligation  a  legal  con- 
sideration to  support  a  mere  promise.  In  every  one  of  the  cases  cited 
for  plaintiff  the  consideration  was  forbearance,  the  mother  being  compe- 
tent to  maintain  proceedings.  Burger  v.  Straugham,  7,  J.  J.  Marsh,  688; 
Clarke  v.  McFarland,  5  Dana,  47  ;  9  Watts  &  S.,  69;  16  Ind.,  416. 

But  conceding  this  to  be  a  sufficient  consideration,  plaintiff  cannot 
recover.  The  mother's  testimony  is  undisputed  that  at  the  time  the 
promise  was  made  she  agreed  with  Crawford  as  part  of  the  consideration 
therefor  that  she  would  continue  to  cohabit  with  him.  While  past  cohabi- 
tation is  merely,  like  all  things  past,  no  consideration  at  all,  an  agreement 
for  future  cohabitation  is  not  only  void  but  unlawful  and  taints  with  leprosy 
every  transaction  into  which  it  enters  so  as  not  to  be  separable,  as  here 
Pollock  Prin.  of  Cont.,  267,  818;  Leake  Dig.  Law  of  Cont.,  409,  760-1. 

The  witness  seemed  to  repeat  and  dwell  upon  this  agreement  as  one 
of  the  mainstays  of  the  case.  It  make  no  difference  that  she  in  fact  did 
not  afterwards  cohabit  with  Crawford.  It  is  the  making  as  well  as  the 
performance  of  such  agreement,  that  the  law  abhors. 

Judgment  for  defendant. 

E.  W.  Hawkins  and  J.  B.  Foraker,  for  plaintiS 

I.  M.  Jordan,  for  defendant. 
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122  Theal,  by  Next  Friend,  v.  Ice  Ca 

121  INJURT  TO  INFANT. 

[Huoilton  District  Court,  February  19,  1884.] 
Avery,  Maxwell  and  Buchwalter,  JJ. 

Charlie  Thbal,  by  Next  Friend,  v.  Stone  Lake  Ice  Co. 

In  an  action  for  negligently  driving  upon  a  street  of  a  city  against  the  plaintiff,  a 
child  of  two  or  of  two  and  a  half  years  of  age,  there  was  testimony^  tending  to 
show  that  the  driver  at  the  time  had  his  horses  on  a  run,  and  the  child  had  come 
out  from  the  sidewalk  and  had  stopped  near  the  middle  of  the  roadway  of  the 
roadway  of  the  street,  which  for  iour  hundred  feet  furnished  an  unobstructed 
view,  and  was  looking  towards  the  horses  :  Held^  That  it  was  error  to  arrest 
the  testimony  from  the  jury  and  render  judgment  for  the  defendant,  notwith- 
standing that,  by  the  same  witness  it  was  testified  the  child  came  out  imme- 
diately as  the  horses  were  coming  along,  and  "all  happened  in  an  instant,*' — 
this  being  a  question  which  the  age  of  the  child  and  the  distance  from  the 
sidewalk  to  the  middle  of  the  roadway  left  open  to  inquiry,  and  it  being  the 
province  of  the  jury  in  the  first  instance  at  least  to  compare  the  testimony. 

Error  to  the  Superior  Court  of  Cincinnati. 

Avery,  J. 

Opinion  citing  Ellis  v.  Ins.  Co.,  4  O.  S.,  628,  646 ;  17  Mich.,  64 ;  40 
Mich.,  167;  44  Mich.,  382  ;  Dick  v.  Railroad  Co.,  38  O.  S.,  389,  892;  21 
Wend.,  618;  Whart.  Negligence,  sec.  820^,  sec.  318;  Railroad  v. 
Snyder,  18  O.  S.,  899 ;  Railroad  v.  Manson,  80  O.  S.,  461, 466.   Reversed. 


122  NEW  TRIAL— NOTICB. 

[Hamilton  District  Court,  February  19, 18S4.1 
Avery,  Maxwell  and  Buchwalter,  JJ. 

C.  H.  Carle  and  J.  W.  Bradford  v.  H.  Beckman. 

The  setting  of  cases  for  trial  in  the  court  of  common  pleas  of  Hamilton  county  is 
governed,  not  by  section  5182,  Rev.  Stat.,  but  by  rules  of  court  prescribed  under 
section  464,  Revised  Statutes.  Such  rules  requiring  that  application  for  the 
settin|f  be  made  to  the  court  prior  to  the  beginning  of  the  term,  upon  notice  to 
opposite  counsel,  it  was  not  error,  where  a  case  was  set  snd  tried  in  the  absence 
of  such  counsel,  to  overrule  a  motion  for  a  new  trial,  the  fact  of  notice  not  being 
denied  and  the  only  question  being  as  to  a  conversation  between  counsel,  by 
which  it  was  claimed  by  counsel  on  the  one  side  that  he  was  misled  into  believ- 
ing the  case  was  not  set  for  trial,  but  on  the  other  side,  the  conversation  itself 
was  denied.  Where  in  an  action  before  a  justice  of  the  peace  against  two 
defendants,  judgment  was  rendered  only  against  one,  and  the  other  was  dis- 
missed, and  the  cause  was  appealed  by  the  one  to  the  court  of  common  pleas ; 
where,  petition  being  filed  against  the  two,  both  answered  without  objection : 
Held^  it  was  too  late  after  judgment  to  except  to  the  jurisdiction  of  the  court 
of  common  pleas. 

Error  to  the  Court  of  Common  Pleas. 

Avery,  J. 

Opinion  citing  Lock  wood  v.  Krum,  84  O.  S.,  8 ;  Maholm  v.  Marshall 
29  0.  S.,  611 ;  Evans  v.  lies,  7  O.  S.,  288. 
Affirmed. 
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PROMISSORY  NOTES.  123 

[Hamilton  District  Court,  February  19,.1881] 
Avery,  Maxwell  and  Buchwalter,  JJ. 

DiBRINGKR  V.  KlBKAMP  KT  AI^ 

III  an  action  on  promissory  notes  given  in  payment  for  labor  and  material  furnished, 
the  defense  was,  that  since  said  notes  were  given,  defendant  discovered  that 
the  material  and  labor  were  not  worth  as  much  as  the  notes  called  for,  but  a 
much  smaller  sum,  for  which  defendant  offered  to  confess  judgment:  Held^  in 
the  absence  of  any  statement  of  misrepresentation,  fraud  or  imposition  indvc- 
ing  the  giving  the  notes,  a  demurrer  to  the  answer  was  properly  sustained. 

B&ROR  to  the  Superior  Court  of  CincinnatL 

MAXWBXA.J* 


PUBLIC  AUCTION.  123 

;  [Hamilton  District  Court,  February  19,  ISM.] 
Avery,  Maxwell  and  Buchwalter,  JJ. 

Newman  v.  Vondbrhbidb  bt  al. 

Where  propert]^  offered  at  public  auction  for  sale  is  withdrawn  before  the  accept- 
ance of  a  bid,  there  is  no  contract  of  sale,  and  the  highest  bidder  cannot  com- 
pel a  conveyance  by  an  action  for  specific  performance,  or  obtain  damages  for 
refusal  to  iconvey. 

MAZWBIX9  J.»  citing  Bateman  on  Auctions,  section  8Ql 


CRIMINAL  LAW.  123 

[Hamilton  District  Court,  February  19, 1884] 
Avery,  Maxwell  and  Buchwalter,  JJ. 

J.  J.  Bailkt  V.  State  op  Ohio. 

1.  Ob  an  indictment  under  section  6820,  Revised  Statutes,  for  maliciously  stabbing 
with  intent  to  kill,  the  prisoner  cannot  be  convicted  of  maliciously  stabbing 
with  intent  to  wound.    Barber  v.  State,  followed  39  O.  S.,  660. 

9L  Where  the  verdict  of  the  jury  was:  '*We  the  jury  find  the  defendant  gnilty  of 
stabbing  with  intent  to  wound,  and  not  guilty  of  stabbing  with  intent  to  kill, 
as  charged  in  the  indictment,**  and  the  indictment  was  for  maliciouslv  stabbing 
with  intent  to  kiU,  the  verdict  is  a  nullity,  and  the  prisoner  is  entitlea  to  a  dia- 
charge. 

Bksor  to  the  Court  of  Common  Pleas. 
Mazwbll,  J. 
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131  State  of  Ohio  ez  rel.  Silsbee  v.  Boyce  et  al. 

131  LIMITATION  OF  GRANT  BY  ORDINANCB. 

[Hamilton  District  Court,  February  5,  1884.] 

fSTATK  OF  Ohio  ex  kbl.  Silsbeb  v.  E.  C.  Boyce  et  al. 

A  ^rant  by  ordinance,  under  proper  legislative  authority,  of  the  privilege  of  laying 
steam-heating  pipes  in  the  streets  of  a  city,  was  conditioned  that  the  work 
should  begin  within  on*i  year  from  the  taking  effect  of  the  ordinance,  other- 
wise to  be  void.  Before  commencing  the  work  it  was  required  by  the  ordinance, 
that  a  bond  should  be  given  to  be  approved  by  the  city  solicitor  and  board  of 
public  works,  and  that  no  street  should  be  broken  up  for  laying  the  pipes  without 
s  permit  from  such  board.  Upon  bond  presented  to  the  board  ana  the  solicitor 
for  their  approval,  the  work  not  having  been  begun  within  a  year,  and  more 
than  three  years  having  elapsed,  they  refused  to  act :  Held^  mandamus  would  not 
lie,  notwithstanding  that,  upon  passage  of  the  ordinance  suit  had  been  brought 
by  the  solicitor,  on  behalf  of  taxpayers,  to  enjoin  relator  and  the  city  from 
taking  action  under  it ;  and  the  bond  had  been  presented  for  approval  before 
the  expiration  of  one  year  from  final  dismissal  of  that  suit 

Avery,  J. 

Mandamus  is  prayed  against  the  members  of  the  board  of  public  works  of  the 
oty  of  Cincinnati,  and  city  solicitor,  to  compel  them  to  act  upon  the  bond  of  relator, 
under  section  9  of  an  ordinance  of  the  common  council  granting  him  permission  to 
lay  steam-heating  pipes,  in  the  streets,  avenues,  alleys  and  public  places  of  the  city. 
Section  9  provides :  **  That  before  commencing  the  work  of  laying  said  pipes  said 
Samuel  Silsbee,  his  associates  or  assigns,  shall  execute  and  deliver  to  saia  city  of 
Cincinnati  a  good  and  satisfactory  bond,  to  be  approved  by  the  board  of  city  com- 
missioners or  its  successors,  and  the  city  solicitor,  in  the  sum  of  $50,000,  condi- 
tioned,'* etc 

The  question  arising  is  under  sec.  10;  ''That  the  said  Silsbee,  his  associates, 
their  heirs,  successors  or  assigns,  shall  begin  the  work  of  laying  said  steam  pipes 
under  the  privilege  hereby  granted,  within  one  year  from  the  takin^^  effect  of  this 
ordinance,  and  within  three  years  shall  have  laid  one  mile  of  main  pipes,  otherwise 
this  ordinance  shall  become  void  and  of  no  effect." 

The  pleadings  admit,  that  the  ordinance  took  effect  February  10,  1880,  and  that 
the  work  of  laying  the  pipes  has  not  yet  begun.  The  bond,  upon  which  it  is  prayed 
the  defendants  shall  take  action,  was  presented  to  them  October  16,  1883;  and 
the  petition  herein  was  filed  November  10,  1883.  But  the  pleadings  also  admit 
that,  upon  passage  of  the  ordinance,  the  city  solicitor,  as  such,  brought  suit  in  the 
court  of  common  pleas  against  the  relator  and  the  city,  to  enjoin  them  from  tak- 
ing any  steps  under  it,  and  obtained  a  temporary  restraining  order  which  con- 
tinued in  force  until  June,  1880,  when  the  suit  was  dismissed  by  the  court;  where- 
upon an  appeal  was  taken  to  the  district  court,  which,  in  January,  1881,  also 
dismissed  the  suit,  and  a  petition  in  error  was  filed  in  the  Supreme  Court,  where  a 
finaljudgment  of  affirmance  was  not  had  until  November  7,  1882. 

The  contention  of  the  relator  is  that  the  condition,  prescribed  by  section  10,  was 
thus  made  impossible  of  performance,  and  if  not  wholly  dispensed  with,  that  at 
least,  by  equitable  construction,  the  time  begau  to  run  only  from  the  final  judg- 
ment of  the  Supreme  Court. 

The  privilege  of  laying  pipes,  in  the  streets,  granted  by  the  ordinance,  was  a 
franchise  emanating  indirectly  from  the  legislature  of  the  state.  State  ex  rel., 
etc  ▼.  Cincinnati  Gas  Light  and  Coke  Co.,  18  O.  S.,  262  ;  Kumler  v.  Silsbee,  38  O. 
S.,  445,  447. 

The  condition,  that  the  works  should  begin  within  one  year  from  the  taking 
effect  of  the  ordinance,  was  not  merely  directory;  for  the  language  is,  "  otherwise 
this  ordinance  shall  become  void  and  of  no  effect" 

Whether  it  was  a  condition  precedent,  or  subsequent,  is  not  necessary  to  in- 
quire, for  although  left  to  be  imposed  by  the  common  council  it  was  the  condition 
of  a  legislative  grant 

An  estate  in  such  a  franchise  and  an  estate  in  land  rest,  it  is  said,  upon  the  same 
]ninciple.  3  Kent,  458.  But  there  is  this  difference.  ** Whenever  any  forfeiture  is 
provioed  for  by  a  statute  to  be  incurred  on  the  doing  or  not  doing  some  specified 

tThis  judgment  was  reversed  by  the  Supreme  Court;  see  opinion,  48  O.  S.,  46. 
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act,  equity  can  afford  no  relief  from  it."    Pomeroy's  Eq.,  458;  Sedgwick 
Construct,  83;  Keating  v.  Sparrow,  1  Ball.  &  B.,  367,  374.    Again,  an  estate  in 


Stat 
in  land 
to  be  divested  upon  condition  requires  some  act  oTr  entry  to  take  advantage  of  the 
condition.  But  a  franchise  subject  to  forfeiture,  upon  a  condition  declared  by  the 
sovereign  power  in  making  the  grant,  becomes  void  by  force  of  the  legislative  dec- 
laration itself,  at  least  as  against  officers  of  the  public.  R.  R.  Co.  v.  R.  R.  Co.,  45 
Cal.,  365. 

The  stress,  however,  of  the  argument  for  relator  is  that  all  proceedinc^s  under 
the  ordinance  were  enjoined.  This  requires  that  the  relations  of  the  parties  to  the 
controversy  be  ascertained. 

It  is  a  general  rule,  in  conditions,  that  if  the  party  himself  be  th^  cause  of 
disablement  so  as  the  condition  cannot  be  performed,  he  shall  not  take  advantage 
of  it.  Vin.  Abr.  Tit  Condition  (N.  c.)  25.  But  if  a  stranger  interrupt,  that  does 
not  excuse  performance.    Com.  Dig.  Tit  L-,  14. 

The  party,  in  this  sense,  to  the  condition  was  the  public,  represented  by  the 
common  council.  The  suit  by  the  city  solicitor  was  not  under  resolution,  or  at  the 
instance  in  any  way  of  the  common  council.  Section  1774,  Rev.  Stat,  provides : 
"  The  solicitor  shall,  whenever  required  so  to  do  by  resolution  of  the  council,  prose- 
cute or  defend,  as  the  case  may  be,  for  and  in  behalf  of  the  corporation,"  etc. 
But  the  suit  in  question  was  not  brought  by  him  on  behalf  of  the  corporation ;  on 
the  contrary  the  corporation  was  itself  defendant 

Section  1777,  Rev.  Stat.,  provides,  that  the  solicitor  "  shall  apply  to  a  court  of 
competent  jurisdiction  for  an  order  or  injunction  to  restrain  the  misapplication  of 
funds  of  the  corporation,  or  the  abuse  of  its  corporate  powers,"  etc.  In  this 
capacity,  however,  the  solicitor  represents  not  the  public  body,  but  the  taxpayers 
of  the  city. 

For  the  purposes  of  the  suit,  brought  by  the  solicitor  against  the  city  and  re- 
lator, he  was  a  stranger  to  the  public  body  in  whose  behalf  the  condition  pre- 
scribed by  the  ordinance  was  imposed.  With  respect  to  the  injunction  obtained, 
the  case  does  not  seem  to  differ  in  principle  from  Wilkinson  v.  Insurance  Co.,  72 
N.  Y.,  499,  503,  where  the  one  year's  limitation  of  a  policy  of  insurance  was  sus- 
tained, notwithstanding  action  upon  the  policy  had  been  enjoined  by  a  third  person; 
or,  Tucker  v.  Shade,  25  O.  S.,  355,  where  the  statutory  duration  of  a  judgment  lien, 
as  against  a  purchaser  from  the  judgment  debtor,  was  held  not  to  be  prolonged  by 
reason  of  a  suit  to  which  he  was  not  a  party,  enjoining  execution  of  the  judg- 
ment. , 

It  does  not  help  the  argument  to  say,  that  upon  the  ground  of  the  pendency  of 
the  suit  the  defendants,  or  their  predecessors  in  office,  refused  to  act  on  a  former 
bond,  presented  for  approval  within  a  year  from  the  taking  effect  of  the  ordinance; 
or  that  the  permit  of  the  board  of  public  works,  to  break  up  the  streets  for  laying 
the  pipes,  which  was  made  a  prerequisite  by  the  ordinance,  was  also  refused.  The 
question  is  not  with  the  defendants  personally,  but  as  officers  of  the  public.  It  is 
a  matter  of  no  importance  to  the  relator,  that  they  should  approve  the  bond,  unless 
the  ordinance  continues  in  force.  "Mandamus  will  not  be  issued  unless  the  duty 
itself  sought  to  be  enforced  is  a  legal  duty  clear  and  free  from  doubt,  nor  unless 
the  remedy  will  be  effectual,  and  the  result  sought  to  be  obtained  is  of  more  than 
mere  trifling  consequence  or  importance."    Wood  on  Mandamns,  75. 

The  writ  is  dismissed. 

Oliver,  Benedict  &  Bruhl ;  Stallo,  Kittredge  &  Wilby  and  Noyes  &  Pitsgerald, 
or  relator. 

Dawson,  McGarry  St,  Overbeck,  City  Solicitors. 

Poilet,  Hyman  &  Kelley  and  P.  H.  Kumler,  eomirm. 
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139  BLACKMAIL. 

[Hamilton  District  ConrtJ 

'  Clement  L.  English  v.  Belle  English. 

1.  To  constitute  the  offense  of  blackmail,  it  matters  not  whether  the  charge  is  true 

or  false;  it  must  be  made  for  the  purpose  of  extorting  money. 

2.  In  determining  whether  the  words  spoken  are  actionsble  per  se^  they  are  to  be 

taken  in  the  sense  in  which  they  would  naturally  be  understood  by  those  who 
heard  them,  and  it  is  for  the  jufy  to  decide  what  meaning  is  truly  ascribed  to 
them. 

3.  Whether  the  language  will  bear  the  meaning  ascribed  to  it  by  innuendo,  it  is  the 

duty  of  the  court  to  determine ;  and  if  it  will,  then  the  question  whether  such 
meaning  was  intended  must  be  submitted  to  the  jury. 

Error  to  the  Superior  Court  of  CincinnatL 

Moore,  J. 

This  is  an  action  for  damages,  for  speaking  of  and  concerning  the 
defendant  in  error,  who  was  the  plaintiff  below,  the  words:  "Belle 
English  (meaning  the  plaintiff)  was  neither  his  (defendant's)  child,  nor 
his  wife's ;  she  is  a  blackmailer,  attempting  to  extort  money  from  me*" 
There  was  a  verdict  for  the  plaintiff.  The  cause  comes  into  this 
court  on  error  to  reverse  the  judgment  of  the  court  below. 

The  plaintiff  claims  that  she  is  the  daughter  of  the  defendant  and 
his  wife;  that  she  was  born  in  Clinton  county,  in  this  state,  brought  up 
by  persons  other  than  her  parents,  and,  until  recently,  was  ignorant  of 
the  circumstances  of  her  birth,  and  of  the  fact  that  defendant  was  her 
father;  that  she  but  recently  learned  that  defendant  was  her  father,  and 
upon  making  herself  known  to  him  he  refused  to  recognize  her  as  his 
daughter,  or  to  have  anything  to  do  with  her,  and  that  the  defamatory 
words  were  spoken  of  her  by  the  defendant  after  she  had  demanded  of 
him  the  support  and  protection  due  from  a  parent  to  a  child,  and  after 
she  had  caused  her  claims  to  be  given  some  publicity,  by  newspaper  pub- 
lication, and  in  which  statements  were  made  whirh  had  a  tendency  to 
show  the  plaintiff  was  the  daughter  of  the  defendant  and  his  wife,  and 
born  about  four  months  after  marriage. 

The  errors  of  the  court  below,  relied  upon  by  the  plaintiff  in  error, 
are  in  the  admission  of  testiraonj'  tending  to  prove  parentage  of  the  de- 
fendant in  error,  and  in  rendering  judgment  contrary  to  the  law. 

The  defendant  below  filed  an  answer,  by  way  of  general  denial, 
and  upon  trial  of  the  cause,  testimony  was  introduced  to  show  that  the 
relation  of  parent  and  child  existed  between  the  parties,  obviously  with 
the  intention  of  showing  that  the  charge  of  blackmailing,  as  made  by 
the  defendant,  was  without  reason  or  foundation. 

The  defendant  sought  to  show  that  the  plaintiff  was  not  his  daugh- 
ter, but  an  impostor,  who  sought  to  extort  money  from  him  by  unfair 
means  and  practices,  and  denied  using  the  alleged  slanderous  words, 
leaving  to  the  jury  the  issue  of  the  fact  as  to  whether  the  words  were 
used  as  charged,  and  whether  the  plaintiff  was  in  fact  the  daughter  of 
the  defendant. 

The  defendant  claims  that  if  he  did  use  the  word  ''blackmailer*'  to 
describe  the  plaintiff,  in  her  act  of  claiming  to  be  his  daughter,  and  de- 
manding money  of  him,  that  such  act  does  not  on  her  part,  as  described. 
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constitute  the  crime  of  blackmailing  under  the  Revised  Statutes,  and 
hence  the  word  was  not  used  in  a  slanderous  sense. 

Section  6830  provides,  "Whoever,  either  verbally,  or  by  any  letter 
or  writing,  or  written  •  or  printed  communication,  sent  or  delivered  by 
him,  demands  of  any  person,  with  menaces,  any  chattel,  money  or  valuable 
security,  or  accuses,  or  knowingly  sends  or  delivers  any  letter  or  writing, 
or  any  written  or  printed  communication,  with  or  without  a  name,  or 
with  any  letter,  mark  or  any  designation  accusing,  or  threatening  to  ac- 
cuse, any  person  of  a  crime  punishable  by  law,  or  of  any  immoral  con- 
duct which,  if  true,  would  tend  to  degrade  and  disgrace  such  person,  or 
expose  or  publish  any  of  his  infirmities  or  failings,  or  in  any  way  to  sub- 
ject him  to  the  ridicule  or  contempt  of  society,  or  to  do  an  injury  to  the 
person,  or  property  of  a  person,  with  intent  to  extort  or  gain  from  such 
person  any  chattel,  money  or  valuable  security,  or  any  pecuniary  advan- 
tage whatsoever,  or  with  intent  to  compel  the  person  threatened  to  do 
any  act  against  his  will,  with  the  intent  aforesaid,  shall  be  imprisoned  in 
the  penitentiary  not  more  than  five  years  nor  less  than  one  year,  and  may 
be  fined  not  more  than  one  thousand  dollars. 

It  would  certainly  be  considered  immoral  conduct  on  the  part  of  a 
parent  to  refuse  to  recognize  or  support  his  or  her  legitimate  child,  and 
it  became  a  question  of  fact  whether  the  plaintiff  was  entitled  to  assume 
the  relation  of  daughter  to  the  defendant,  and  it  was  for  the  jury  to  de- 
cide what  was  meant  by  the  plain tiflF  when  she  made  her  demand  for  rec- 
ognition— whether  she  intended  to  extort  money  by  accusing  the  defend- 
ant with  immoral  conduct,  and  whether  she  was  in  fact  the  daughter  of 
the  plaintiff  or  not,  and  her  claim  b}'  that  relation  to  his  support  sug- 
gests the  right  or  denial  of  the  right,  of  the  defendant  to  use  the  words, 
and  then  only  when  the  circumstance  and  accusations  to  extort  money 
were  such  as  to  place  him  before  the  community  in  the  light  of  an  im- 
moral person,  or  hold  him  up  to  ridicule  and  contempt  of  society.  67 
111.,  406;  11  Met.,  473. 

But  it  matters  not  whether  the  charge  or  accusation  is  true  or  false. 
To  make  the  offense  blackmail  it  must  be  made  for  the  purpose  of  ex- 
torting money.     Elliot  v.  State,  36  O.  S.,  318. 

It  these  words  were  spoken  by  the  defendant  he  is  liable  for  the  in- 
terpretation his  hearers  might  most  reasonably  put  upon  them,  and  in 
determining  whether  such  words  are  actionable  p^  se,  they  are  to  be 
taken  in  the  sense  in  which  they  would  naturally  be  understood  by  those 
who  heard  them,  and  it  is  for  the  jury  to  decide  what  meaning  is  trulv 
ascribed  to  them.  108  Mass.,  87;  64  Wis.,  90.  The  true  rule  in  this  state 
is  announced  in  State  v.  Smiley,  87  O.  S.,  80.  Mr.  Starke  states  it  to  be 
the  duty  of  the  court  to  determine  whether  the  language  will  bear  the 
meaning  ascribed  to  it  by  innuendo,  and  if  it  will,  then  the  question 
whether  such  meaning  was  intended  must  be  submitted  to  the  jury. 

The  record  of  the  proceedings  below  present  the  questions  in  rather 
an  unsatisfactory  shape,  yet,  upon  the  record  as  a  whole,  we  are  of  the 
opinion  that  there  is  no  error  in  the  judgment  of  the  court  below. 

Judgment  affirmed. 

M.  F.  Wilson,  for  plaintiff  in  error. 

D.  Thew  Wright  and  h.  T.  Cotton,  for  defendant  in  error. 
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141  HUSBAND  AND  WIFE— NOTB. 

[Hamilton  Common  Pleas.] 

fMANSPiBLD  Savings  Bank  v.  Flowers  and  Wifs. 

1.  When  in  the  purchase  of  a  chattel  by  the  husband,  one  of  the  conditions  of  the 

sale  is,  that  the  wife,  who  is  the  owner  of  a  beparate  estate  in  land  in  Ohio  upon 
which  she  resides,  shall  become  the  husband's  security  upon  the  deferred 
payments,  and  the  sale  is  made  upon  the  faith  and  credit  of  such  security  and 
estate,  and  the  note  is  signed  in  fact  in  Ohio,  although  dated  and  payable  in 
Indiana,  in  a  suit  here  upon  such  note :  Held^  the  wi^  is  liable  thereon,  and  a 
personal  judgment  may  be  taken  against  her. 

2.  Where  such  nole  recites  upon  its  face  "that  the  title  to  the  chattel  shall  remain 

in  the  vendor  (payee)  until  the  note  is  fully  paid,"  the  note  being  payable  to  the 
order  of  vendor  at  a  time  certain  and  for  a  sum  named,  the  note  reciting  "that 
if  such  sum  is  paid  in  full  when  due  a  discount  is  to  be  made  from  the  amount 
then  due,"  naming  a  sum  certain,  and  such  note  also  recites  upon  its  face,  "that 
it  is  payable  and  negotiable  without  offset^^  at  a  given  bank  in  Indiana :  Held, 
such  instrument  is  a  negotiable  promissory  note,  and  an  innocent  indorsee, 
before  maturity  and  for  value  will"  be  protected  against  all  offsets  or  counter- 
claims existing  at  the  time  of  indorsement  to  him,  between  the  original 
parties. 

This  action  was  submitted  to  the  court  upon  the  testimony,  based 
upon  two  notes  in  form  as  follows  :     (1st  note.) 

Dated  at  Aurora,  Ind.,  on  June  29, 1881. 

On  or  before  the  first  day  of  October,  1882,  for  value  received,  we  or  either  of 
ns,  of  Cleves  Post-office,  county  of  Hamilton,  state  of  Ohio,  promise  to  pay  to  The 
Aultman  &  Taylor  Company  (a  corporation  duly  organized  under  the  laws  of  Ohio), 
or  order,  one  hundred  and  twenty  dollars,  payable  and  negotiable,  without  offset, 
at  the  office  of  First  National  Bank,  Aurora,  Ind.,  with  interest  at  eight  per  cent, 
per  annum  from  date  until  paid,  without  relief  from  the  appraisement,  stay  or 
exemption  laws.  We  also  expressly  covenant  and  agree  that  the  ownership  and 
tiUe  to  The  Aultman  &  Taylor  threshing  machine  and  engine  for  which  this  note 
is  given,  shall  remain  in  the  Aultman  &  Taylor  Company  until  this  note  is  fully 
paid.  The  drawers  and  endorsers  severally  waive  presentment  for  payment,  protest 
and  notice  of  protest  and  non-payment  of  this  note. 

If  this  note  is  paid  in  full  when  due,  a  discount  of  six  dollars  is  to  be  made 
from  the  amount  then  due. 

Narcissa  Flowers, 

R.  C.  Fi^owKRSw 

They  are  endorsed  to  plaintiff  without  conditions.  It  is  averred  and 
was  shown  by  the  testimony  that  Narcissa  Flowers  was  the  wife  of  R.  C, 
and  that  she  was  the  owner  of  separate  estate  in  land,  near  Cleves  in  this 
county,  at  the  time  the  notes  were  given,  and  while  the  consideration 
was  the  sale  to  her  husband  of  a  threshing  machine,  it  was  upon  the 
understanding  that  she  was  to  go  upon  the  notes,  and  upon  the  faith  and 
credit  of  her  separate  estate  that  the  sale  was  made,  the  machine 
delivered  to  her  husband,  and  notes  received  therefor.  The  defendants 
denied  any  liability,  relying  for  defense  chiefly  if  not  altogether  upon  a 
failure  of  the  machine  to  work  or  perform  as  specially  warranted  by  the 
payee  and  of  which  breach  and  failure  of  consideration  they  aver  plain- 
tiff had  notice  at  the  time  of  receiving  said  notes.  This  was  denied  by 
plaintiff,  and  it  averred  that  it  purchased  the  notes  before  maturity  for 
full  value. 

tSee  also  opinion  in  Mansfield  Savings  Bank  v.  Aultman,  1  Ohio  Circ.  Dec,  883. 
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It  is  clear  from  the  evidence  that  the  machine  did  not  do  as 
warranted,  and  that  the  agent  of  the  company  agreed  to  take  it  back  or 
repay  or  allow  a  credit  on  the  notes. 

It  is  also  clear  that  plaintiff  purchased  the  note  before  maturity  for 
full  value  and  without  notice  oi  any  defenses  existing  between  the 
original  parties  to  the  paper.  The  contest  centered  around  the  question, 
whether  in  law  the  notes  were  negotiable,  defendants  claiming  that  they 
were  not.  1st.  For  the  reason  there  was  no  promise  to  pay  a  sum 
certain,  and  second,  that  there  was  so  promise  to  pay  unconditionally, 
citing  Longworth  Bx'rs  v.  Askren  et  al.,  15  O.  S.,  370,  and  Sloan  v.  Mc- 
Carty,  134  Mass.,  245,  as  quite  conclusive  of  these  questions.  While 
one  of  the  defenses  was  coverture  on  the  part  of  Mrs.  Flowers,  that  was 
not  to  any  great  extent  relied  upon.  Under  the  decisions  she  is  bound  for 
the  notes.  While  the  evidence  disclosed  that  she  lived  in  Ohio  and  her 
separate  estate  was  there,  the  notes  are  dated  and  payable  in  Indiana.  No 
purpose  was  disclosed  in  the  evidence  why  they  were  so  drawn,  and  it  is 
not  to  be  presumed  that  the  very  object  to  be  attained,  u  e.^  security 
through  her  property,  was  purposely  to  be  defeated  by  making  it  an 
Indiana  transaction.  The  agent  making  the  sale  resided  at  Aurora,  Ind., 
but  the  evidence  disclosing  that  the  notes  were  in  fact  signed  in  Ohio, 
the  makers  both  residing  there,  the  property  of  the  wife  being  there,  and 
her  property  looked  to  as  security,  and  the  fact  that  a  married  woman  in 
such  a  transaction  could  not  charge  her  separate  estate  in  Indiana,  the 
intention  of  the  parties,  it  seems  clear,  was,  to  be  governed  in  the  per- 
formance of  the  contract  by  the  laws  of  this  state.  In  Pritchard  v. 
Norton,  106  U.  S.,  124,  upon  a  bond  of  indemnity  executed  in  New  York 
against  a  liability,  undertaken  in  Louisiana,  which  bond  had  no  sufiBcient 
consideration  by  the  laws  of  New  York,  but  was  sufficient  by  the  laws  of 
Louisiana,  it  was  held  :  **It  is  presumed  in  the  absence  of  any  express 
declaration  or  controlling  circumstances  to  the  contrary,  that  the  parties 
had  in  contemplation  a  law  according  to  which  their  contract  would  be 
upheld,  rather  than  one  by  which  it  would  be  defeated,''  and  to  the  same 
effect  are  Scott  v.  Perlee,  39  O.  S  ,63 ;  Bell  v.  Packard,  69  Me.,  106,  and  Hill 
v.  Myers,  ante,  000,  (Hamilton  district  court,)  and  Shillito  etal.  v.  Reine- 
king,  37  N.  Y.  S.  C. ,  345 ;  and  that  a  personal  judgment  may  be  taken 
in  the  action  against  her,  the  case  of  Patrick  v.  Littell,  86  O.  S.,  79,  is 
authority  therefor.  Are  the  notes  open  to  the  objection  that  they  are 
not  negotiable  and  the  defenses  of  the  purchaser  and  maker,  R.  C. 
Flowers,  to  be  let  in  ?  The  statute  law  of  this  state,  for  here  the  remedy 
is  sought,  defines  what  shall  constitute  a  negotiable  promissory  note  in 
this  language,  section  8171,  Revised  Statutes :  "All  bonds,  promissory 
notes,  etc.,  for  a  sum  certain  and  payable  to  any  person  or  order  shall  be 
negotiable  by  endorsement  thereon,"  etc.,  and  section  3174  defines  who 
is  an  innocent  holder  or  purchaser  of  such  negotiable  paper. 

The  statute  law  of  Indiana  npon  the  same  subject  is  as  follows :  Section  1. 
"That  all  promissory  notes,  bills  of  exchange,  etc.,  signed  by  any  person  who 
promises  to  pay  money,  etc.,  shall  be  negotiable  bjr  endorsement  thereon  so  as  to 
vest  the  property  thereof  in  each  endorsee  successively. 

"Section  6.  Notes  payable  to  order  or  bearer  in  a  bank  in  this  state  shall  be 
negotiable  as  inland  bills  of  exchanee  and  payees  and  endorsees  thereof  may 
recover  as  in  case  of  such  bills."  2  G.  &  H.,  658. 

Testing  these  notes  by  the  statute  of  either  state,  they  would  seem 
to  combine  the  essential  requisites  of  both.     They  are  made  payable   to 
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order  at  all  events,  and  in  my  judgment  in  sums  certain.  It  is  claimed 
that  the  clause,  *'if  this  note  is  paid  in  full  when  due,  a  discount  of  $6.00 
is  to  be  made  from  the  amount  then  due*'  renders  the  amount  to  be  paid 
as  not  absolute  or  certain  but  uncertain.  It  will  be  observed  that  the 
language  is,  that  "if  this  note  is  paid  in  full  when  due*'  then  a  discount  of 
$6.00  is  to  be  allowed.  The  whole  sum  then  is  first  to  be  paid  or  the 
party  is  to  be  prepared  to  pay  when  due  the  whole  sum  called  for  by  the 
note,  and  then  for  his  promptness  the  holder  gives  to  him  the  $6.00  by 
way  of  discount. 

But  its  negotiability  it  is  claimed  is  further  destroyed  by  reason  of 
the  agreement  in  the  body  of  the  notes  **that  the  title  to  the  machine 
sold  shall  remain  in  the  payee  until  they  are  fully  paid,"  citing  the 
Massachusetts  case,  supra,  as  conclusive  of  the  question.  At  first  it 
would  seem  to  make  for  the  defendants  all  that  is  claimed  for  it«  but 
upon  a  comparison  of  the  note  in  that  case  with  those  in  this  case  there 
is,  in  my  judgment,  an  essential  and  important  difference.  The  note  or 
instrument  in  that  case  is  as  follows : 

S86.00.  Rutland,  April  6, 1874 

Received  of  T.  S.  Sloan  this  day,  roan  horse,  for  which  I  promise  to  pay  T.  S. 

Sloan  or  order  $85  one  month  from  date  at  the  Liecester ,  said  horse  to  be  and 

remain  the  entire  and  abaolnte  property  of  the  said  Sloan  until  paid  for  in  full  by 
me. 

His 

Witness ;  Daniel  X  McCa&tt. 

Gbo.  Nebdhax.  Mark. 

That  court,  after  stating  that  the  mere  recital  of  the  consideration 
does  not  affect  the  character  of  the  contract,  says :  "That  the  whole  con- 
tract describes  the  conditional  sale  of  a  horse.  If  the  money  were  not 
paid  by  the  defendant  at  the  time  specified,  the  plaintiff  could,  if  he  chose, 
rescind  the  conditional  sale,  and  the  defendant  then  would  have  no  right 
to  the  horse,  and  would  no  longer  be  liable  to  pay  the  note.  *  ♦  ♦ 
The  contract  contemplates  that  the  payment  of  the  money  by  the  defend- 
ant and  the  transfer  of  the  title  to  the  horse  from  the  plaintiff  should  be 
simultaneous  acts,  and  if  the  horse  should  die,  for  example,  within  the 
month  without  fault  on  the  part  of  the  defendant,  the  plaintiff  would  be 
disabled  from  transferring  the  title,  and  could  not  maintain  an  action  on 
the  contract." 

It  may  in  the  first  place  be  said,  that  that  case  was  between  the 
ofiginal  parties,  and  hence  the  question,  what  would  have  been  the  rights 
and  liabilities  of  the  various  parties  if  the  note  had  been  negotiated  for 
value  before  maturity,  and  the  suit  had  been  by  that  indorsee,  is  not 
decided. 

In  the  case  at  bar  the  notes  contain  after  the  usual  words  "or  order" 
to  give  them  negotiability,  this  significant  language  "payable  and  nego- 
tiMe  vnihout  offset,  at  the  ofiice  of  the  First  Nat.  Bank,  Aurora,  Ind." 
The  authorities  are  not  in  accord  as  to  the  effect  of  adding  conditions  as 
to  the  passing  of  the  title,  payment  of  attorney's  fees  for  collection,  and 
the  like.  Many  such  cases  are  to  be  found  reported  in  the  western  states. 
In  Michigan  and  Nebraska  such  notes  are  held  to  be  negotiable,  while  in 
Kansas  and  Minnesota  the  decisions  are  the  other  way. 

Lamb  v.  Story,  65  Mich.,  488 ;  10  Neb.,  284 ;  11  Bush.,  180;  8  Neb., 
10;  64  Ind.,  164;  64  Me.,  87,  6  Duer,  207:  27  Minn.,  240, 680;  26  Kas., 
810,  and  127  Mass. ,  293,  present  the  question  in  both  aspects.  In  none 
of  the  various  cases  do  I  find  the  instrument  in  question  containing  the 
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particular  language  hereinbefore  indicated.  It  is  sufficient  to  constitute 
a  negotiable  note  in  this  state,  that  the  instrument  contain  an  absolute 
promise  to  pay  a  sum  of  money  certain,  to  some  person  or  order  or  bearer. 
In  Indiana,  as  will  be  seen,  supra,  less  formality  is  observed  as  to  what 
shall  constitute  a  promissory  note,  but  to  protect  an  endorsee  the  note 
must  be  payable  at  some  bank  within  the  state,  and  to  order  or  bearer. 

Now  the  notes  in  this  case  fill  the  measure  required  by  the  statutes 
of  either  state.  The  sum  to  be  paid  is  certain,  the  time  is  certain,  and 
by  force  of  the  particular  language  noted,  the  payment  is  to  be  made  abso- 
lutely. "Payable  and  negotiable  without  offset''  would  seem  to  indicate 
taking  all  that  appears  upon  the  face  of  the  notes  together,  and  all  must 
be  considered,  that  beyond  question  the  notes  should  be  negotiable,  and 
that  they  might  possess  all  the  attributes  of  negotiability  and  protect 
bo7ia  fide  purchasers  thereof,  they  are  assured  that  when  negotiated  no 
offset  shall  be  interposed.  It  is  not  always  that  apt  language  is  used  to 
express  negotiability.  It  may  be  gathered  from  the  intent  appearing  in 
the  language  used  in  the  instrument.  ''Any  words  in  a  bill  from  whence 
it  can  be  inferred  that  the  person  making  it,  or  any  other  party  to  it, 
intended  it  to  be  negotiable,  will  give  it  a  transferable  quality  against 
that  person."    Chitty  on  Bills,  218  (Amer.  Ed.,  1839). 

**Some  requivalent  words  should  be  used."     Story  on  Bills,  sec.  60. 

A  more  informal  instrument  than  the  notes  in  question  was  held 
years  ago  by  our  Supreme  Court  to  be  a  promissory  note.  Ring  v.  Foster, 
6  O.,  279.     It  contained  several  conditions. 

The  intention,  in  these  notes  of  Flowers  and  wife,  seems  to  have 
been,  that  the  company  holding  the  legal  title  to  the  machine  until  the 
notes  were  fully  paid,  that  they  obligated  themselves  to  pay  them  abso- 
lutely and  without  any  offset,  if  negotiated,  when  they  should  fall  due  ; 
for  any  offset  or  counterclaims  growing  out  of  a  breach  of  warranty  (and 
a  lengthy  contract  of  warranty  in  writing  accompanied  the  sale  of  the 
machine).  Flowers  was  to  look  to  the  vendor,  the  payee.  If  negotiated 
they  were  to  be  fully  paid  at  all  events,  and  for  any  damages  sustained 
by  breach  of  the  contract  or  warranty,  they  were  not  to  be  recouped  or 
offsetted  against  the  notes,  but  recourse  for  indemnity  was  to  be  had  to 
the  contract  of  warranty,  which  seems  by  the  parties  not  to  have  been 
made  a  condition  in  the  sale  of  the  machine,  but  an  undertaking  collateral 
thereto.  Benjamin  on  Sales,  sees.  600,  887.  Such  fairly  being  the  inten- 
tion gathered  from  the  face  of  the  notes,  in  the  language  of  Ch.  Justice 
Marshall,  in  Mandeville  v.  Union  Bank,  9  Cranch,  "it  would  be  a  fraud 
against  the  holder,  to  set  up  offsets  against  this  note  in  consequence  of 
any  transactions  between  the  parties  ;*'  this  in  a  case  where  the  note  was 
on  its  face  made  negotiable  only  at  the  bank  of  plaintiff  and  was  nego- 
tiated there. 

The  cases  in  8  and  10  Neb.,  45  Mich.,  and  64  Me.,xfi^ra,are  directly 
against  the  Massachusetts  case  cited.  The  case  of  Longworth  v.  Ask- 
ren,  supra,  does  not  decide  a  question  of  negotiability,  but  the  record  in 
that  case  showing  that  $800  was  the  price  to  be  paid  in  fact  for  the  lot, 
and  not  $1,000,  the  $200  was  regarded  in  the  light  of  penalty,  the  court 
intimating  that  if  the  evidence  had  shown  $1,000  to  have  been  in  fact 
the  purchase  price,  that  would  have  been  the  amount  definitely  to  have 
been  paid.  In  the  conflict  of  authorities  existing  relative  to  promissory 
notes  partaking  of  the  character  of  those  in  suit  save  in  the  distinction 
noted,  I  do  not  desire  to  be  understood  as  expressing  an  opinion.  I 
simply  hold  that  the  note«;  here  sued  upon  do  not  by  force  of  their 
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express   terms  and  provisions  fall  within    any  of  the  cases  cited    or 
examined,  but  are  distinguishable. 

The  note  being  negotiable,  and  the  plaintiff,  according  to  the  evi- 
dence, having  purchased  the  same  before  maturity  for  full  value  and 
without  notice  of  defendants*  defences,  judgment  will  be  entered  in  its 
favor  for  the  full  amount. 

Cox  &  Cox,  for  Bank. 

Goss  &  Cohen,  contra. 


144  AID  OF  EXECUTIOH. 

[Hamilton  Common  Pleas,  '\2ariAry  29, 1884] 

Charles  W.  Manning  v.  Martha  S.  Mannimo. 

In  proceedings  in  aid  of  ezecntion,  the  court  has  power  to  order  the  examination 
of  other  witnesses  than  the  judgment  debtor  when  satisfied  on  application  of  a 
party  that  additional  witnesses  should  be  examined. 

Connor,  J. 

In  this  case  application  has  been  made  to  the  court  for  an  order  per- 
mitting the  examination  of  certain  witnesses  other  than  judgment  debtor. 
An  application  was  heretofore  filed,  under  sees.  5472  and  5478  of  the 
Code,  for  the  examination  of  the  judgment  debtor,  it  being  alleged  that 
one  execution  had  been  issued  and  returned  and  exhausted,  and  a  new 
execution  was  now  out,  and  that  the  judgment  debtor  had  property 
which  had  been  unjustly  refused  to  be  applied  to  the  satisfaction  of  the 
judgment  obtained  by  the  plaintiff. 

An  examination  has  been  held  before  a  referee  of  the  judgment 
debtor,  and,  as  one  result  of  that  examination,  it  is  claimed  that  certain 
other  persons  should  be  examined  in  order  to  fully  develop,  as  counsel 
for  Mrs.  Manning  claims,  the  matter  of  alleged  transfer  of  certain  prop- 
erty by  the  judgment  debtor. 

It  is  claimed  by  counsel  for  judgment  debtor  that  this  court  has  no 
power  to  order  the  examination  of  any  other  witness  than  the  judgment 
debtor  himself,  unless,  at  least,  a  new  affidavit  is  filed,  or  new  proceed- 
ings are  commenced. 

Counsel  for  both  parties  seem  to  rely  upon  a  law  of  New  York, 
admitting  that  our  laws  with  respect  to  proceedings  in  aid  of  execution 
are  directly  drawn  from  the  New  York  statute. 

There  have  been  many  decisions  in  New  York,  bearing  upon  this 
subject,  but  the  current  of  authorities  there  is  undoubtedly  that,  not 
alone  may  the  judgment  debtor  be  examined,  but  that  other  witnesses 
may  also  be  examined;  such  witnesses  as  the  court  shall  designate. 

In  this  state  I  have  been  able  to  find  but  a  single  decision — a  deci- 
sion which  counsel,  I  believe,  on  either  side,  have  not  quoted  to  me,  and 
which,  perhaps,  escaped  their  attention.  It  is  not  a  decision  of  the 
Supreme  Court  of  the  state.  It  is  simply  a  decision  of  the  court  of  com- 
mon pleas,  but  that  decision,  rendered  by  Judge  Prentiss,  of  the  Cuya- 
hoga court  of  common  pleas.  It  is  the  case  of  Harman  v.  Waller,  4  Dec. 
S..,  97.,  (s.  c,  1  Clev.  Law  Rep.,  26)  and  is  so  comprehensive,  and  the 
reasoning  seems  to  me  to  be  so  good,  and  he  goes  so  fully  into  the  rela- 
tion that  exists  between  our  statute  and  the  New  York  statute,  and  ana- 
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lyzes  and  passes  fully  upon  the  New  York  statute  in  the  decision,  that  I 
shall  simply  refer  counsel  to  that  decision  for  an  expression  of  an  opinion 
upon  the  law  better  than  I  can  give  it  myself.  Suffice  it  to  say  that 
Judge  Prentiss,  after  a  full  examination  of  the  authorities,  concluded,  and 
so  held,  that  under  our  law,  which  is  drawn  directly  from  the  New  York 
law,  the  same  power  exists  for  the  examination  of  witnesses  as  has  been 
held  to  exist  under  the  New  York  statute.  The  analogy  of  the  New 
York  statute  and  the  comparison  with  our  own  statute  will  show  that 
sees.  6472,  5473  and  5474  ot  our  statute  are  sec.  484  (I  think  that  is  the 
number)  of  the  code  of  New  York.  There  is  no  doubt  that  under  sec.  5474 
of  our  statute  there  is  a  direct  power  to  examine  other  witnesses  than 
the  judgment  debtor.  There  is  no  doubt  at  all  that  under  sees.  5472  and 
5473  of  our  code  that  power  is  not  specifically  granted ;  but  Judge  Pren- 
tiss holds  that  the  three  sections  of  our  law  being  the  one  section  of 
New  York,  the  specific  authority  for  the  examination  of  witnesses  is  not 
intended  to  be  confined  to  section  5474,  but  is  applicable  to  all  the  sec- 
tions, when  the  examination  of  the  judgment  debtor  reveals  such  a  state 
of  affairs  as  would,  in  the  mind  of  the  judge,  authorize  the  examination 
of  additional  witnesses.  Judge  Prentiss  also  lays  down  the  doctrine  that 
the  court  is  the  one  who  must  designate  the  witnesses  to  be  examined, 
and  not  the  referee ;  and  the  court  must,  by  .specific  order,  name  the 
parties  directed  to  be  examined.  And  I  suppose,  inferentially  from  that 
opinion,  that  if  any  additional  witnesses  were  desired  to  be  called,  par- 
ties seeking  to  call  such  witnesses  have  again  to  apply  to  the  court  for 
such  additional  order. 

I  simply  hold,  1107,  referring  counsel  to  this  opinion  for  an  exami- 
nation of  the  authorities,  and  the  analysis  of  them,  that  the  judgment 
debtor  is  not  the  only  one  who  may  be  examined  under  our  proceedings 
to  aid  execution ;  that  a  party  may  apply  for  the  examination  of  addi- 
tional witnesses,  if  he  satisfies  the  court  that  such  additional  witnesses 
should  be  examined. 

Now,  I  have  examined  very  carefully  the  testimony  given  before  the 
referee  in  this  case,  and  I  am  satisfied,  alter  the  examination  of  the  judg- 
ment debtor,  that  there  ought  to  be  a  further  examination  of  other  wit- 
nesses than  himself.  An  order  will  be  made  authorizing  the  examination 
of  Guy  Manning  and  Ophelia  M.  Dille  and  Olive  B.  Manning. 

As  at  present  advised,  from  the  examination  of  the  judgment  debtor, 
I  see  no  reason  for  examining  Edward  Edwards,  or  an}*^  other  witnesses 
than  those  above  mentioned.  But  if,  at  any  time,  cotmsel  should  deem 
it  best  to  make  an  application  to  the  court,  I  will  hear  it. 

This  is  a  question  of  practice  whidi  it  seems  to  me  is  remark- 
able in  its  not  having  been  decided  in  this  court  before.  But 
I  do  find  upon  investigation,  that  in  this  county  this  same 
practice  has  been  held  by  two  of  the  probate  judges.  I  under- 
stand that  Judge  Hoeffer,  after  a  very  exhaustive  argument,  and 
thorough  examination  of  the  authorities  by  himself,  in  an  elaborate 
opinion,  held  that  the  court  had  the  power,  under  these  two  sections  of 
the  code,  to  examine  witnesses  other  than  the  judgment  debtor.  I  am 
also  informed  that  Judge  Woodruff,  when  judge  of  the  probate  court, 
made  the  same  ruling.  I  also  am  informed  by  Judge  Tilden  that  when 
he  was  upon  the  circuit  in  the  northern  part  of  the  state,  he  held  the 
same.  But  none  of  these  cases  are  reported ;  the  only  reported  decision, 
so  far  as  I  can  learn,  being  the  one  I  have  referred  to>  by  Judge  Prentiss, 
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and  I  have  determined  to  follow  that  opinion,  and  the  district  court  can 
review  the  matter  and  determine  the  practice. 

I  will  change  the  order,  striking  out  Edward  Edwards  and  the  other 
witnesses  than  those  specifically  named  by  me. 

Mallon  &  Coffee  and  E.  Edwards,  for  plaintifiL 

Batemen  &  Harper,  for  defendant 


146  [Hamilton  District  Conrt,  February  26,  1884.] 

Edward  Sargbnt,  Exr.,  Etc.,  v.  Jambs  W.  Siblbt. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1219.    (s.  c,  13  Am.  Law  Rea,  83^ 


145  SIDEWALKS— CHANGE  OF  GRADE. 

[Hamilton  District  Court,  February,  1884.] 

Cincinnati  (City)  v.  Sarah  E.  Gat, 
Brrok  to  the  Superior  Court  of  Cincinnati 

Avery,  J. 

Where,  the  grade  of  a  street  being  established,  a  brick  sidewalk  was  laid  by  the 
city  authorities,  the  expense  of  which  was  assessed  upon  the  abutting  lots;  and 
afterward,  while  the  siuewalk  was  still  in  good  condition,  the  grade  of  the 
street  was  changed,  without  a  petition  from  a  majority  of  the  owners,  and  the 
street  improved  to  grade  covering  up  and  destroying  the  sidewalk  ;  and,  things 
being  left  in  that  situation  for  a  number  of  years,  a  new  sidewalk  was  then  laid 
by  the  city  authorities,  and  the  assessment  sought  to  be  collected  from  abutting 
owners :  Heldy  such  assessment  was  to  be  regarded  as  "occasioned  by  a  change 
of  grade,"  within  section  2301,  Revised  Statutes,  notwithstanding  time  enough 
had  passed  for  the  old. sidewalk  to  have  worn  out  by  use  if  it  had  not  been 
destroyed ;  and  that  the  present  owners  were  exempt,  no  matter  who  may  have 
been  owner  when  the  old  assessment  was  made. 

Affirmed. 

Bateman  &  Harper,  for  plaintiflf  in  error. 

Lloyd  &  Taft,  for  defendant  in  error. 


I4S  REPLEVIN. 

[Hamilton  District  Court,  February,  1884.) 

Wm.  J.  Sanderson  v.  Harrison  Puluiah. 
Error  to  the  Court  of  Common  Pleas. 

1.  In  an  action  in  replevin  before  a  justice  of  the  pesee  no  bill  of  particnlart*need 

be  filed.    The  first  step  is  the  making  and  filing  of  the  statutory  affidavit 

2.  When  a  jury  is  waived  and  the  cause  is  submitted  to  the  justice,  he  must  ^ire 

judgment  within  four  days  of  the  trial  and  submission ;  but  a  judgment  given 
subsequent  to  that  time  is  not  absolutely  void ;  it  is  an  irregularity  which  may 
be  waived  by  consent  of  parties. 

Buchwalter,  J.,  citing  4  O.  S.,  594.     Affirmed. 
Blackburn  &  Brmston,  for  plaintiff  in  error. 
Evans  &  Rcettinger,  for  defendant  in  error. 
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[Superior  Court  of  Cincinnati.] 

B.  G.  MUCHMOKB  BT  Ah.  V.  ChARI<BS  MiLLBR,  TrBAS.,  BT  AI«. 

1.  To  maintain  an  action  to  enjoin  the  collection  of  an  assessment  for  a  road  im- 

provement  under  the  "Two- Mile  Act,"  sec.  4829,  etseq,^  Rev.  Stat,  it  is  not  suffi- 
cient to  show  irregularities  or  errors,  if  there  be  no  defect  in  the  proceedings  in 
respect  to  matters  upon  which  it  was  the  intention  of  the  legislature  to  make 
the  power  of  the  county  commissioners  depend. 

2.  The  fact  that  one  of  the  viewers  owned  lands  liable  to  be  assessed  is  not  of  itself 

such  defect;  nor  the  fact  that  the  notice  required  by  sec  4843  was  not  given; 
nor  the  fact  that  the  commissioners  made  the  contract  instead  of  the  engineer; 
nor  the  fact  that  it  was  not  let  in  sections. 

3.  The  surveyor  is  not  required  to  find  or  report  as  to  the  necessity  of  the  improve- 

ment. 

4.  There  is  no  presumption  that  the  owner  of  land  reported  by  the  viewers  for 

assessment  lived  thereon  or  in  the  county. 

6.  In  the  absence  of  fraud  or  collusion  the  approval  of  the  work  by  the  commis- 
sioners and  engineer  is  conclusive. 

Harmon,  J. 

Three  cases  have  been  tried  together.  They  are  to  enjoin  the  col- 
lection of  an  assessment  for  the  improvement  of  the  "Camargo  Road" 
under  the  two-mile  assessment  act.     Section  4829,  Rev.  Stat. 

The  plaintifiis  in  each  case  occupy  somewhat  different  relations  to 
the  improvement ;  in  one  case  they  signed  a  petition  for  the  road  and 
afterwards  signed  remonstrances;  in  another  they  signed  a  petition  and 
did  not  sign  a  remonstrance ;  in  the  third  they  did  not  sign  either,  or  at 
any  rate  did  not  sign  the  petition. 

As  usual  in  such  cases,  the  proceedings  of  the  county  commissioners 
and  the  other  bodies  which  have  resulted  in  this  improvement,  have  been 
scrutinized  much  more  closely  than  they  usually  are  while  in  progress, 
and  a  great  number  of  objections  have  been  raised  by  the  testimony  and 
the  argument.  It  seems  to  me  clear  upon  all  the  authorities  without 
stopping  to  review  them,  that  in  all  this  class  of  cases  there  are  two 
sorts  of  defects.  One  sort  consists  of  defects  in  matters  which  are 
properly  termed  jurisdictional ;  the  other  of  defects  in  what  may  be 
called  technical  or  formal  matter. 

It  is  settled  by  repeated  adjudication  in  Ohio,  that  the  county  com- 
missioners, being  a  body  of  limited  jurisdiction  and  vested  with  extraor- 
dinary power,  viz.:  to  take  the  property  of  a  citizen  without  his  consent 
by  assessment,  the  facts  upon  which  their  jurisdiction  is  made  to  depend 
must  exist  or  their  action  is  utterly  void ;  whereas,  the  rule  to  be  applied 
to  the  other  class  of  defects  is  the  ordinary  one,  which  all  courts  apply 
to  the  proceedings  of  inferior  tribunals,  viz.,  that  their  proceedings  are 
to  be  looked  at  with  a  somewhat  indulgent  eye.  In  addition  to  that 
general  principle,  the  law  itself,  sections  4868-4,  provides  that  no  person 
shall  be  permitted  to  take  advantage  of  an  error  unless  he  be  affected 
thereby.  Therefore,  the  important  question  always  in  these  cases  is,  do 
the  facts  appear  upon  which  depends  the  jurisdiction  of  the  county  com- 
missioners to  proceed  in  the  matter  of  all. 

It  is  not  contended  here  that  there  was  any  error  with  regard  to  the 
original  petition  and  notice.  The  commissioners  thereupon  appointed 
viewers  and  a  surveyor,  and  they  met,  acted  and  reported.     The  commis- 
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sloners  had  no  authority  to  order  the  making  of  the  improvement,  until 
a  majority  of  the  resident  landowners  of  the  county  whose  lands  were 
reported  as  benefited  (that  is,  by  the  viewers)  should  have  subscribed 
the  petition,  and  certain  rules  are  prescribed  to  be  observed  in  determin- 
ing the  majority,  sec.  4836,  Rev.  Stat.  The  questiou,  therefore,  which  is 
vital  here,  is,  whether  or  not  when  the  commissioners  ordered  this 
improvement  such  majority  had  signed  the  petition.  If  not,  then  it  is 
not  even  contended  that  the  assessment  is  valid. 

A  great  deal  of  time  was  spent  in  an  investigation  of  the  facts  bear- 
ing upon  this  question.  It  appears  that  the  viewers  reported  one  hun- 
dred and  forty-nine  persons  as  owners  of  lots  and  lands  which  ought  to 
be  assessed,  and  while  this  statute,  unlike  some  prior  ones,  does  not 
direct  the  viewers  to  report  the  names  of  the  owners,  yet  as  one  mode 
of  describing  a  lot  is  by  naming  the  owner,  there  is  nothing  improper  in 
their  reporting  the  owners*  names  with  the  descriptions  of  the  property. 
At  any  rate,  there  is  no  evidence  as  to  who  the  owners  were,  except  that 
report.  The  petition  appears  to  be  signed  by  seventy-nine  of  the  one 
hundred  and  forty-nine  persons  so  reported,  besides  others,  and  much 
evidence  was  produced  to  show  that  out  of  these  seventy-nine  persons 
some  had  never  in  fact  signed  the  petition,  that  some  did  not  then  own 
the  land,  that  some  were  non-residents,  that  some  did  not  hold  the 
land  by  such  tenure  as  made  them  landholders,  and  that  others  after- 
wards signed  remonstrances.  It  is  made  to  appear,  taking  as  true  the 
testimony  with  relation  to  non-residents,  remonstrances  and  ownership 
of  land,  that  only  sixty-six  persons  signed  the  petition,  whereas  one 
hundred  and  forty  nine  were  reported  as  benefited.  If,  therefore,  the 
majority  required  by  this  section,  was  a  majority  of  the  number  of  per- 
sons reported,  the  plaintiffs  would  have  made  out  their  case  in  this 
regard.  But  the  body,  a  majority  of  which  is  to  sign  the  petition,  is  the 
resident  landholders  of  the  county  whose  lands  are  reported  as  benefited, 
and  there  is  no  evidence  showing  as  to  the  persons  so  reported,  who  were 
or  were  not  residents  of  the  county ;  so  that  so  far  as  direct  proof  is  con- 
cerned the  court  is  not  advised  as  to  what  number  would  constitute  such 
majority.  The  only  ones  as  to  whom  there  is  direct  proof  are  six,  who 
are  shown  to  have  been  non-residents.  These  at  least  must  be  deducted 
from  the  one  hundred  and  forty-nine.  The  case  in  this  regard  must 
therefore  turn  upon  the  presumption. 

Now,  in  the  first  place,  I  am  aware  of  no  rule  of  law  which  raises 
any  presumption  as  to  where  the  owner  of  land  lives.  But  a  series  of 
cases,  beginning  with  Anderson  v.  Commissioners,  12  O.  S.,  635,  imply 
very  plainly  to  my  mind,  that,  while  jurisdictional  facts  are  always  open 
to  inquiry,  the  presumption  is  always  in  favor  of  their  existence. 
Finally,  in  Corry  v.  Gaynor,  22  O.  S. ,  584,  it  was  decided  expressly,  that 
while  the  question,  whether  a  majority  of  the  landowners  had  signed  the 
petition  may  always  be  inquired  into,  the  finding  of  the  board  is  prima 
facU  evidence.  The  record  here  shows  that  the  commissioners  found 
that  a  majority  of  the  resident  landholders  who  were  reported  as  bene- 
fited had  signed  the  petition,  and  as  I  said,  the  evidence  does  not  show 
that  finding  incorrect. 

It  is  therefore  necessary  to  consider  some  of  the  other  objections. 

The  one  that  the  description  of  the  kind  of  improvement  prayed  for 
under  sec.  4831  was  not  specific  enough,  is  too  far-fetched ;  the  petition 
did  say  that  the  improvement  desired  was  by  grading,  graveling  and 
8     U  B.      12 
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macadamizing.  The  objection  to  the  oath  administered  to  the  viewers 
is  not  well  taken.  They  were  sworn  to  discharge  their  duties,  and  while 
the  order  issued  to  them  does  not  fully  define  their  duties,  the  law 
defines  them,  and  there  is  no  showing  of  prejudice  to  any  of  the  plain- 
tiffs. 

Another  objection  is  that  two  of  the  viewers  were  not  * 'disinterested 
freeholders."  The  allegation  as  to  Mr.  White,  that  he  wa^  not  a  free- 
holder at  all,  is  not  sustained;  and  he  certainly  was  disinterested.  This 
is  a  narrower  word  than  unprejudiced.  Interest  refers  to  direct  pecuni- 
ary loss  or  benefit.  The  mere  fact  that  he  had  relatives  who  owned  land 
there,  did  not  make  him  ''interested"  although  it  might  make  him 
"prejudiced."  But,  Wm.  Beard,  it  appears,  did  own  land  within  the 
limits  ot  this  road,  and  while  it  is  not  very  clear  just  what  the  law 
intended  by  "disinterested  freeholders,"  I  should  be  inclined  to  hold  that 
a  man  who  owned  land  within  the  boundaries  of  the  road  was  not  disin- 
terested. Whether  his  interest  would  be  to  have  the  road  built  or  to 
prevent  its  being  built,  would  depend  upon  the  character  of  the  man ; 
but  there  is  no  doubt  in  my  mind  that  Wm.  Beard  was  not  a  disinter- 
ested freeholder  within  the  meaning  of  the  statute;  but  I  fail  to  see  in 
it,  either  expressed  or  implied,  any  provision  that  the  failure  of  the 
county  commissioners  in  this  regard  shall  deprive  them  of  all  power  and 
jurisdiction;  on  the  contrary,  it  is  apparent  from  the  statute  that  there 
are  many  means  of  rectifying  any  injustice  which  may  have  resulted  to 
any  one.  It  was  within  the  power  of  the  county  commissioners,  under 
sec.  4838,  to  remedy  any  error  and  right  any  wrong  in  the  report  of  the 
viewers.  Nobody  objected  to  this  man  acting  as  viewer,  and  no  one  ever 
claimed  either  to  the  commissioners  or  this  court  that  he  in  any  respect 
acted  improperly,  and  I  think  sees.  48684  apply  to  such  defect. 

In  so  far  as  the  viewers  did  not  make  an  actual  view  of  all  the  land 
concerned,  I  do  not  regard  this  as  a  matter  which  the  court  can  make  a 
cause  for  overthrowing  an  assessment.  The  viewers  are  as  much  officers 
of  the  law  as  the  court,  for  they  are  appointed  by  a  body  having  lawful 
authority  to  appoint  them,  and  unless  it  appear  that  they  wantonly  acted 
in  disregard  to  their  duty,  so  as  to  deprive  their  conduct  of  any  right  to 
be  considered  as  the  sworn  action  of  viewers  under  the  law,  it  seems  to 
tne  that  the  court  cannot  interfere.  The  petition  alleges  fraud  and  con- 
spiracy, that  the  findings,  report  and  all  the  proceedings  were  prear- 
ranged, that  these  viewers  were  mere  puppets  worked  by  unseen  hands 
to  get  the  road  through  and  to  assess  certain  persons  only.  If  this  were 
established  the  court  would  of  course  enjoin  the  assessment.  But  those 
allegations  were  not  made  out ;  the  proof  does  not  even  raise  a  suspicion 
of  fraud.  While  it  appears  the  viewers  were  mistaken  about  the  assess- 
ability  of  village  property,  it  was  within  the  power  of  the  commissioners 
to  correct  it.  If  the  viewers  erred  in  including  or  excluding  property, 
that  is  not  for  the  court  to  correct ;  the  court  is  not  a  viewer;  if  they 
atted  in  good  faith,  and  they  did  so  far  as  appears,  it  is  not  for  the  court 
to  interfere.     Actions  like  these  are  not  proceedings  in  error. 

Again,  it  is  objected  that  the  surveyor  did  not  join  the  viewers  in 
their  report,  but  filed  a  separate  one  saying  nothing  as  to  the  necessity 
of  the  improvement,  but  merely  giving  plats,  etc.  Undoubtedly  the 
preliminary  report  that  the  road  is  a  public  necessity,  is  just  as  jurisdic- 
tional as  the  finding  of  the  county  commissioners,  for  the  object  of  the 
law  is  to  protect  the  county  treasury  on  the  one  hand  from  being  invaded 
for  useless  improvements,  and  the  taxpayers  on  the  other  from  unjust 
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burdens,  by  requiring  a  double  finding  of  sucb  public  necessity.  But 
wbile  the  statute  provides  that  the  viewers  and  surveyors  shall  make  a 
report  showing  the  public  necessity  of  the  contemplated  improvement, 
etc.,  I  do  not  understand  that  the  surveyor  and  the  viewers  form  a  single 
body  for  this  purpase,  or  two  separate  ones  from  which  concurrent  find- 
ings are  required.  Section  48ol  provides  for  three  disinterested  free- 
holders of  the  county  as  viewers,  and  a  competent  surveyor,  and  it  seems 
to  me  the  legislature  intended  the  viewers  to  do  certain  things  and  the 
surveyor  certain  others.  It  is  provided  in  sec.  4833,  that  the  viewers 
and  surveyors  shall  take  to  their  assistance  chain  carriers  and  a  marker, 
and  proceed  to  view,  examine,  lay  out,  or  straighten  such  road  as  in 
their  opinion  public  utility  and  convenience  require,  and  assess  damages, 
but  it  seems  clear  that  the  maxim  ^'singula  singulis  reddendo^'  is  to  be 
applied.  It  will  then  appear  that  the  surveyor  is  provided  because  of 
his  technical  knowledge  and  skill  in  order  to  advise  and  aid  the  viewers 
iu  their  deliberations  and  then  mark  out  the  results  of  those  delibera- 
tions upon  the  ground  and  on  paper,  but'  that  to  the  viewers  alone  is 
confided  the  duty  of  judging  and  deciding  as  to  the  requirements  of 
public  necessity,  the  best  means  of  meeting  them  by  the  location 
and  construction  of  the  road,  etc.  They  are  required  to  be  **disinter- 
ested."  The  surveyor  to  be  merely  "competent,"  section  4831.  And 
while  the  surveyor  is  required  to  report,  it  is  only  as  to  the  matters  so 
assigned  to  him.  The  viewers  here  reported  that  public  necessity  re- 
quired the  construction  of  the  road.  The  surveyor's  report  supplies  the 
plats,  etc.,  necessary  to  enable  the  commissioners  and  citizens  to  prop- 
erly understand  and  judge  the  viewers*  report.  This  I  think  is  all 
intended  by  the  statute. 

Another  objection  is.  that  the  engineer  appointed  to  superintend  the 
work,  under  sec.  4841,  did  not  make  the  contract  for  the  work.  As  the 
contract  can  only  be  made  with  the  approval  of  the  commissioners,  I  do 
not  see  how  the  fact  that  they  made  it,  instead  of  the  engineer,  could 
be  a  substantial  defect,  if  defect  at  all.  It  was  never  intended  to  make 
the  validity  of  the  assessment  depend  upon  the  engineer's  making  the 
contract,  but  merely  to  authorize  him  to  do  so. 

As  to  the  objection  that  the  law  provides  that  the  improvement  shall 
be  let  in  sections  of  not  less  than  a  half  a  mile,  whereas,  this  being  a 
road  five  miles  long,  was  let  all  together,  it  is  not  valid.  Letting  the  en- 
tire road  is  not  forbidden.  Only  the  minimum  is  fixed.  The  manifest 
object  was  to  provide  against  cutting  up  the  improvement  into  such 
small  portions  that  the  advantage  of  a  division  of  labor,  and  other  mani- 
fest advantages,  would  be  lost  in  the  building  of  the  road. 

I  do  not  grasp  the  argument  that  the  assessment  should  be  limited 
to  the  preliminary  estimate.  The  object  of  the  preliminary  estimate  is 
to  advise  the  commissioners  whether  they  had  better  undertake  the  work, 
whether  the  state  of  the  public  funds  is  such  as  to  justify  them  in  the 
payment  of  the  portion  to  be  paid  by  the  county,  and  also,  to  enable  the 
first  assessing  committee  to  show  the  probable  amount  of  property  to  be 
taxed  and  the  probable  amount  of  tax.  It  is  impossible  for  anybody  to 
tell  in  advance  the  exact  amount  the  work  would  cost.  And  certainly 
the  provision  that  after  the  work  is  completed,  the  county  auditor  shall 
add  or  deduct  from  the  estimate  as  it  shall  be  found  more  or  less  than  the 
actual  cost,  shows  that  no  such  intention  existed  in  the  minds  of  the 
legislature.  And  this  duty  is  merely  clerical.  The  auditor  is  to  add  or 
deduct ;  but  this  does  not  mean  that  he  is  the  one  to  ascertain  and  deter- 
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mine  how  much  the  cost  exceeds  or  falls  below  the  estimate.    This  is  to 
be  ascertained  and  certified  to  him  by  the  body  in  charge  of  the  work. 

As  to  the  objection  that  no  notice  appears  to  have  been  given  under 
sec.  4843,  if  the  fact  be  admitted  there  is  no  showing  that  any  of  these 
plaintiffs  were  prejudiced,  and  I  do  not  consider  the  giving  of  such 
notice  jurisdictional.  Its  only  object  is  to  enable  taxpayers  to  complain 
of  the  assessment  before  it  is  finally  made.  Not  one  of  the  plaintiffs 
shows  that  he  lost  his  opportunity  for  want  of  the  notice.  On  the  con- 
trary it  is  quite  evident  that  everybody  was  fully  advised  and  on  the 
alert,  ready  at  all  times  to  appear,  protest  and  suggest  in  psrson  and  by 
counsel,  individually  and  collectively. 

All  the  other  objections  made  are  technical  ones  that  come  within 
the  curative  sections  of  the  act,  and  it  does  not  appear  that  any  of  plain- 
tiffs have  been  prejudiced  by  any  of  them. 

I  neglected  to  say  anything  about  the  evidence  tending  to  show  that 
the  road  was  not  built  according  to  the  contract.  In  Tone  v.  Columbus, 
39  O.  S.,  281,  the  Supreme  Court  cite,  apparently  with  approval,  two 
cases  from  New  Jersey,  24  N.  J.  Eq.,  200;  25  N.  J.  Eq.,  296  ;  in  which 
objections  were  made  to  assessments  on  the  ground  that  the  work  was 
not  done  according  to  the  contract,  and  the  court  refused  to  interfere. 
The  reasons  which  led  to  that  conclusion  exist  here.  The  same  obser- 
vation which  enabled  witnesses  to  testify  here  enabled  them  to  call  the 
attention  of  the  commissioners  or  engineer  to  the  inferiority  of  the  work. 
They  owed  a  duty  to  the  public  of  which  they  are  members,  the  neglect 
of  which  prevents  their  obtaining  the  aid  of  a  court  of  equity. 

Moreover,  the  law  and  the  contract  require  the  work  to  be  done  to 
the  satisfaction  of  the  commissioners.  The  court  cannot  substitute  its 
judgment  for  theirs  when  they  have  exercised  it  in  good  faith.  If  the 
manner  in  which  they  discharge  their  duty  is  not  satisfactory,  the  remedy, 
in  the  absence  of  fraud,  is  to  be  sought  at  the  polls,  not  in  the  court 
room. 

The  injunctions  are  refused  and  the  petitions  dismissed  at  the  costs 
of  plaintiffs. 

A  J.  Cunningham  aia4  J.  T.  DeMar,  for  plaintiffs. 

O.  J.  Cosgrave,  for  defendants. 
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[Superior  Court,  Cincinnati.] 

tA.  J.  Ensbi*  v.  James  Levy  et  al. 

1.  A  warehouse  receipt  is  not  a  negotiable  instrument,  but  the  delivety  of  such  a 

receipt  by  the  vender  to  the  vendee  of  property  described  in  it,  will  transfer  the 
possession  of  the  property  to  the  latter. 

2.  A  warehouse  receipt  can  only  Oe  issued  by  a  person  having  actual  custody  of  the 

Sroperty,  and  the  delivery  o/  an  instrument  in  the  form  of  a  warehouse  receipt, 
nt  which  shows  on  its  face  that  the  property  is  in  the  actual  possession  ot  a 
person  other  than  the  one  issuing  the  same,  is  not  a  symbolic  delivery  of  the 
property  described  in  it. 

8.  A  vendor's  lien  upon  chattels  can  only  exist  while  he  retains  them  actually  or 
constructively  in  his  possession,  but  Uie  vendor  having  possession,  may  assert 
•nch  lien,  even  in  case  of  a  sale  upon  credit,  where  the  vendee  becomes  insol- 
vent  without  having  paid  for  the  goods. 

t  This  judgment  was  reversed  in  part  by  the  Supreme  Court    See  opinion,  46 
O.  S.»  25fi. 
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Pbck,  J. 

The  defendanta,  wholesale  liquor  dealers  doing  husiness  in  Cincinnati,  were  the 
owners  of  seventy-five  barrels  of  whisky  stored  in  the  bonded  warehouse  of 
Thomas  B.  Ripy's  distillery  at  Lawrencebur^,  Ky.,  and  for  which  they  held  fifteen 
warehouse  receipts,  each  receipt  being  for  five  barrels,  issued  to  them  by  Ripy. 
Defendants  sold  the  whiskey  to  Bauni  &  Co.,  of  Memphis,  Tenn.,  on  a  credit  of 
four  months,  and  wrote  the  latter  requesting  them  to  sign  certain  promissory  notes 
having  the  said  receipts  attached  to  them,  as  security  for  the  payment  of  the 
purchase  money,  but  this  Baum  &  Co.  refused  to  do.  Defendants  then  forwarded  to 
Baum  &  Co.,  fifteen  other  documents,  very  similar  to  the  receipts  issued  by  the 
distiller,  of  one  of  which  the  following  is  a  copy : 

DlSTlLl^SRY    WaRBHOUSB  RBCEIPT. 

Cincinnati,  September  8, 1881. 

Received  in  the  bonded  warehouse  of  Thos.  B.  Ripy's  distillery  No.  112,  Fifth 
District  of  Kentucky,  the  whisky  herein  below  described.  To  be  held  for  account 
of  and  subject  to  the  order  of  G.  Baum  &  Co.,  deliverable  only  on  return  of  this 
receipt  to  us  properly  indorsed,  and  on  payment  of  U.  S.  Government  tax  and 
charges  on  same,  storage  on  said  whisky  at  the  rate  of  five  cents  per  barrel  per 
month,  from  September  8,  1881.  Loss  or  damage  by  fire,  the  elements,  shrinkage 
or  natural  decay,  at  owner's  risk. 

Marks  and  serial  numbers :  Distiller,  Thos.  B.  Ripy.  Fifth  District  of  Kentucky. 
SerialNos.  2*2214  to  22218,  inclusive.  InspecUon,  July,  1881.  Wine,  Gals.  223.2.  Proof 
Gals.  223.50. 

(On  the  face  of  the  paper,  at  the  left  side  is  printed  what  purports  to  be  a  copy 
of  an  act  of  the  General  Assembly  of  Kentucky,  "relating  to  Warehousemen  and 
Warehouse  Receipts.") 

Number  and  descriptions  of  packages :  Five  (6)  barrels,  Hand-made,  Sour  Mash 
Whisky  in  bond. 

Notice — In  order  to  insure  prompt  withdrawal,  send  this  warehouse  receipt 
with  your  order.  No  whisky  will  be  unbonded  unless  the  warehouse  receipt 
accompanies  the  order,  for  creait  of  the  quantity  withdrawn, 

Jambs  Lbvy  &  Bro. 

These  instruments  were  satisfactory  to  Baum  &  Co.,  and  upon  receipt  of  them, 
they  accepted  three  drafts  for  the  purchase  money  payable  at  the  end  of  the  stipu- 
lated period.  Shortly  afterwards  Baum  &  Co.,  pledged  the  papers  given  them  by 
defendants  with  Walker  Sons  &  Co.,  collateral  security  for  aavances  made  to  them 
by  the  latter,  and  soon  after  that  became  insolvent,  whereupon  the  whisk^^  in  so  far 
an  represented  by  the  fifteen  papers  was  by  agreement  between  Baum  &  Co.  and 
Walker  Sons  &  Co.,  sold  to  the  plaintiff,  who  appears  to  have  been  a  dona  fide  pur- 
chaser. The  instruments  were  delivered  to  plaintiff,  each  endorsed  by  Baum  &  Co. 
and  Walker  Sons  &  Co.  Soon  after  this  last  transaction  the  drafts  fell  due  and  were 
not  paid  because  of  the  insolvency  of  Baum  &  Co.,  and  they  are  still  held  by 
defendants — together  with  the  original  receipts  issued  by  the  distiller. 

Plaintiff,  as  holder  of  the  documents  above  mentioned,  claims  that  he  is  en- 
titled to  the  whisky,  and  brings  this  suit  to  recover  the  value  thereof,  alleging  that 
he  has  tendered  said  papers,  with  the  taxes  and  charges  on  the  whisky,  to  the  de- 
fendants, and  that  they,  refusing  to  deliver  the  same,  have  converted  it  to  their  own 
use. 

The  defendants  answer  that  they  have  not  been  paid  anything  for  the  whisky, 
that  they  have  never  parted  with  the  possession  thereof,  and  claim  that  by  reason 
of  these  facts,  together  with  the  insolvency  of  Baum  &  Co.,  they  are  entitled  to  as- 
sert a  vendor's  lien  upon  it  for  the  amount  of  the  purchase  money. 

The  case  was  tried  at  special  term,  and  resulted  in  a  verdict  for  the  plaintiff. 
The  motion  for  a  new  trial  was  reserved  for  the  consideration  of  the  general  term, 
and  the  questions  arising  thereon  we  are  now  called  upon  to  determine. 

In  support  of  plaintiff's  claims  it  has  been  suggested  that  this  is  a  warehouse 
receipt,  and  as  such  is  a  negotiable  instrument,  and  that  as  plaintiff  is  a  bona  fide 
holder  for  value,  without  notice  of  defendant's  claims,  he  is  entitled  to  be  treated 
as  he  would  be  if  he  were  the  holder  of  a  bill  of  exchange,  acquired  under  like  cir- 
cumstances. But  such  is  not  the  law  in  Ohio^a  warehouse  receipt  is  not  negoti- 
able, in  the  sense  that  it  confers  upon  a  holder,  who  has  taken  it  bona  fide  for  value 
in  the  usual  course  of  trade  and  without  notice  of  existing  defenses,  any  greater 
rights  than  had  the  first  taker.  The  second  or  third  purchaser  of  such  receipt  must 
«tand  in  the  shoes  of  the  first.     Second  National  Bank  v.  Walbridge,  19  O.  S.,  419. 
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But  it  is  argued  that  in  any  event  a  warehouse  receipt  will  stand  as  a  symbol  of  the 
property,  and  when  the  latter  is  sold  the  delivery  ot  the  receipt  is  a  delivery  of  the 
property.  See  Bank  v.  Walbridge,  above  cited,  and  also  Gibson  v.  Chillicothe  Bank, 
11  O.  S.,  311,  and  Gibson  v.  Stevens,  8  How.,  384.  That  proposition  of  law  cannot 
be  denied,  and  if  applicable  to  this  case  will  be  decisive  of  it  in  plaintiff's  favor. 
If  these  documents  are  warehouse  receipts,  their  delivery  to  Baum  &  Co.  gave  them 
constructive  possession  in  addition  to  the  title  to  the  goods  which  they  had  already 
acquired,  and  if  defendants  parted  with  the  possession  they  can  asset  t  no  lien  upon 
the  property.  A  vendor's  lien  upon  chattels  only  exists  while  the  vendor  retains 
them  actually  or  constructively  in  his  possession.  Lupin  v.  Marie,  6  Wend.,  77 ; 
Elkin  V.  Harvey,  20  L.  A.,  Am.,  545;  Barnet  v.  Mason,  7  Ark.,  253;  Boyd  v.  Mosely. 
2Swan.,Tenn.,  661. 

Were  the  papers  issued  by  defendants,  warehouse  receipts  ?  In  determining 
this  question  we  need  only  look  at  the  documents  themselves,  although  it  is  clear 
that  Baum  &  Co.  knew  from  evidence  outside  the  papers  that  defendants  had  not 
actual  possession  of  the  whisky,  for  they  had  seen  the  receipts  issued  by  Ripy.  The 
papers  themselves  disclose  the  same  fact,  for  it  is  stated  on  each  of  them  that  the 
whisky  is  in  '*the  bonded  warehouse  of  Thomas  B.  Ripy's  distillery,  No.  112,  fifth 
district  of  Kentucky,*'  and  they  further  show  that  the  whisky  is  stored  in  bond, 
subject  to  the  government  tax.  The  internal  revenue  laws  of  the  United  States 
provide  that  bonded  warehouses  shall  be  located  only  on  the  premises  of  distillers, 
shall  be  kept  by  no  other  person  than  the  government  storekeeper  and  the  distiller 
acting  together,  and  that  distilled  liquor  placed  therein  shall  not  be  removed  until 
the  tax  upon  it  has  been  paid.  Sections  3247, 3251,  3267,  3271,  3274,  3288,  3294  and 
3296,  Rev.  Stat 

Of  these  laws  all  parties  are  presumed  to  have  knowledge,  and  if  the  papers  on 
their  faces  did  not  sufficiently  disclose  the  fact  that  the  whisky  was  not  in  the  actual 
possession  of  the  defendants,  the  statements  they  did  contain,  taken  in  connection 
with  these  provisions,  must  have  removed  all  doubt  upon  the  subject.  The  facts, 
then,  are  that  the  purchasers  knowing  that  the  sellers  had  not  actual  possession  of 
the  goods,  took  from  them  instruments  in  the  form  of  warehouse  receipts.  If  a 
party  having  only  the  constructive  possession  of  goods  may  be  a  warehouseman  as 
to  them,  then  we  shall  have  two  warehousemen  in  possession  of  the  same  goods  at 
the  same  time,  and  if  each  can  issue  a  receipt,  the  delivery  of  which  is  to  be  taken 
as  the  delivery  of  the  property,  we  may  have  two  different  persons  in  constructive 
possession  of  the  same  property  at  the  same  time.  A  warehouse  receipt  can  only 
be  issued  by  a  warehouseman — that  is,  by  the  person  having  actual  custody  of  the 
property.  To  hold  otherwise  would  tend  to  destroy  them  as  iu'^truments  of  com- 
merce, for  their  value  is  mainly  dependent  upon  the  certainty  that  the  goods  will 
be  forthcoming 'when  demanded  by  the  holder.    Cochran  v.  Ripv,  13  Bush.,  495. 

There  is  a  class  of  cases  in  which  it  is  held  that  where  one  issues  a  warehouse 
receipt  for  goods  not  in  his  possession  to  a  bona  fide  purchaser  without  knowledge, 
such  pretended  warehouseman  will  be  estopped  to  deny  that  he  has  the  goods  when 
called  upon  to  deliver  them.  Griswold  v.  Haven,  25  N.  Y.,  595 ;  Whitlock  v.  Hay, 
58  N.  Y.,  484;  Stewart  v.  Phoenix  Ins.  Co.,  9  Lea,  104.  But  this  case  is  not  of  that 
sort,  for  the  papers,  as  we  have  seen,  showed  upon  their  faces  that  the  property  was 
not  in  the  actual  possession  of  defendants. 

The  kindred  proposition  that  defendants  are  estopped  by  reason  of  their  form 
to  deny  that  these  are  warehouse  receipts,  is  answered  by  the  same  fact  that  they 
disclosed  to  every  holder  that  the  goods  were  not  in  the  actual  possession  of  James 
Levy  &  Bro.,  but  in  that  of  Ripy.     Commercial  Bank  v.  Colt,  15  Barb.,  ^O'*. 

The  foregoing  considerations  lead  us  to  the  conclusion  that  these  documents 
are  not  warehouse  receipts,  and  whether  they  may  be  interpreted  as  delivery  orders 
addressed  to  the  distiller,  or  as  contracts  to  deliver  in  the  future,  they  lack  the 
peculiar  quality  which  the  law  attaches  to  warehouse  receipts.  They  cannot  stand 
for  the  property,  so  that  their  delivery  is  to  be  taken  as  the  delivery  of  the  property. 
Such  being  the  case,  the  constructive  possession  of  the  goods  remained  with  the 
defendants  throughout  the  transaction.  McEwan  v.  Smith,  4  H.  L.  Cas.,  309. 
Having  the  goods  still  in  their  possession,  the  defendants  were  entitled,  upon  the 
happening  of  the  insolvency  of  Baum  &  Co.,  to  a  lien  upon  them  for  the  payment  of 
the  purchase  money,  unless  there  is  something  in  the  transaction  or  in  tne  conduct 
of  the  defendants,  inconsistent  with  the  idea  that  a  lien  would  be  retained.  In  case 
of  a  sale  upon  credit,  such  as  this  was,  the  law  gives  the  seller  the  right,  when  Uie 
purchaser  becomes  insolvent,  to  take  advantage  of  the  circumstance,  perhaps  acci- 
dental, that  the  goods  are  still  in  his  possession,  to  assert  a  lien  upon  them  to  secufe 
the  payment  of  the  purchase  money.  Arnold  v.  Delano,  4  Cushing,  33:  Keeler  Y. 
Goodwin,  111  Mass.,  490 ;  Southwestern  Freight  Co.  v.  Stanard,  44  Mo.,  71 ;  Reader 
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V.  Knatchbull,  5  T.  R.,  218,  n ;  Roget  v.  Merritt,  2  Caines,  117  ;  Benedict  v.  Field,  16 
N.  ir.,  595;  Sigerson  V.  Kahiiiann,  39  Mo.,  206;  Milliken  v.  Warren,  57  Me..  46. 

The  only  remaining  question  is,  have  the  defendants  said  or  done  anything 
which  may  be  construed  as  a  waiver  of  their  right  to  a  lien,  or  which  may  estop 
them  from  asserting  it  ?  It  has  been  frequently  held  that  if  a  vendor  acts  in  a 
manner  inconsistent  with  the  retention  of  a  lien  to  secure  purchase  money,  such  as 
taking  warehouse  rent  from  the  vendee,  levying  an  execution  against  the  property 
of  the  vendee  upon  the  goods  sold  claiming  them  by  a  different  title,  and  the  like,  he 
cannot  afterwards  assert  a  lien  upon  them,  notwithstanding  the  fact  that  they 
remain  in  his  possession.  Huriy  v.  Mangles,  1  Campbell,  451 ;  Jacobs  v.  Latour,  5 
Bing.,  130 ;  Chapman  v.  Searles,  3  Pick.,  38. 

In  this  case  it  is  claimed  that  section  4  of  the  act  of  the  general  assembly  of 
Kentucky,  printed  on  the  face  of  the  papers  issued  by  defendants,  contains  a  pro- 
vision which  oebars  them  from  asserting  any  lien  upon  the  goods.  That  section 
readaas  follows,  omitting  the  portions  not  material  to  this  question  :  ^^Section  5. 
That  no  warehouseman  or  other  person  shall  issue  any  receipt  or  other  voucher  for 
any  goods  ♦  ♦  ♦  to  any  person  •  •  •  as  security  for  any  money  loaned  or 
other  indebtedness  unless  such  goo^s  *  *  *  shall  be,  At  the  time  of  issuing 
such  receipt  or  voucher,  the  property,  without  incumbrance,  of  said  warehouseman; 
and  if  encumbered  by  prior  hen,  then  the  character  and  extent  of  that  lien  shall  be 
fully  set  forth  and  explained  in  the  receipt,  and  shall  be  actually  t^nd  in  fact  in  store 
and  under  control  of  said  warehouseman  at  the  time  of  giving  such  receipt  or 
voucher."  This  statement,  it  has  been  said,  is  equivalent  to  a  declaration  incorpo- 
rated into  the  paper,  that  if  any  lien  existed  it  would  be  stated  in  the  instrument,  and 
as  none  is  stated,  the  purchaser,  and  those  claiming  through  him,  had  the  right  to 
assume  that  no  lien  was  reserved  for  any  purpose.  It  is  not  claimed  that  the  act 
has  any  extra  territorial  effect  as  law,  but  that  by  placing  it  upon  the  paper  defend- 
ants have  made  it  a  part  of  the  instrument,  entitled  to  the  same  force  and  effect  as 
any  other  statement  or  representation  contained  in  it.  If  that  be  true,  and  for  the 
purpose  of  the  argument  we  shall  assume  it  to  be,  what  effect  is  to  be  given  that 
section?  This  so-called  receipt  was  not  issued  "as  security  for  any  moneyjoaned  or 
other  indebtedness,"  nor  were  the  goods  when  sold  "encumbered  by  prior  lien,"  nor 
were  they  **in  store  and  under  control  of  defendants  when  the  paper  was  issued. 
For  these  reasons  we  have  concluded  that  the  section  did  not  operate  as  a  waiver  of 
any  rights  the  defendants  would  otherwise  have,  nor  does  it  estop  them  from  assert- 
ing a  lien  for  purchase  money. 

Our  conclusions  are,  that  defendants  have  the  constructive  possession  of  the 
goods,  for  which  they  have  not  been  paid,  and  as  the  purchasers  are  insolvent,  the 
defendants  have  a  lien  to  secure  the  purchase  money,  and  as  it  is  not  alleged  or 
proved  that  the  purchase  money  has  been  paid  or  tendered,  the  verdict  will  oe  set 
aside  and  a  new  trial  granted. 

Force  and  Harmon,  JJ.,  concur. 

Long,  Kramer  8l  Kramer,  for 
Wilby  &  Wald,  for  defendaata. 
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BEW  TRIAL— CHANGE  OF  SECURITIES— JURY.  166 

[Hamilton  District  Court,  March  11,  1884.] 
Avery,  Maxwell  and  Buchwalter,  JJ. 

Hbrman  F.  Jaspers  v.  Patrick  Mallon  (Assigneb). 

The  grantiug  by  the  trial  court  of  a  new  trial  is  not  reviewable  by  petition  in  error, 
upon  judgment  against  the  plaintiff  in  error  at  such  new  trial.  Smith  v.  Bd.  of 
Education,  27  O.  S.,  44 ;  Couord  v.  Runnels,  23  O.  S.,  601. 

The  change  of  securities  of  a  pre-existing  debt  constitutes  one  a  "holder  for 
value'*  of  negotiable  paper,  taken  on  account  of  such  debt.  Roxborough  v. 
Messick,  6  O.  S.,  448. 

It  is  not  error  for  the  court  in  a  proper  case  to  say  to  the  jury  that  the  testimony 
of  a  witness  to  a  certain  fact  is  contradicted  by  other  witnesses,  but  leaving  the 
question  of  fact  to  the  jury.    Berry  v.  SUte,  31  O.  S.,  219.  230. 

A  judgment  will  ifot  be  reversed  for  permitting  papers  not  in  the  case  to  be  taken 
by  the  jury  in  their  retirement,  where  it  could  not  have  prejudiced  the  party. 

Error  to  the  Superior  Court  of  Cincinnati. 
Avery,  J. 
Affirmed. 


Von  Seggem,  Phares  &  Dewald,  for  plaintiff  in 
Mallon  &  Coffey,  for  defendant  in  error. 


FIRE  ESCAPE— OWNER.  166 

[Hamilton  District  Court,  March  11, 1884.1 
tjAMBS  LBB   ET  AL.,   Admr'S,  V.   ANNA  C.    KiRBY  BT  AI,. 

The  owner  in  fee  of  a  lot  and  building  which  is  leased  to  a  firm  which  occupies  and 
uses  the  same  as  a  **rag  factorv,"  is  not  the  "owner  of  any  factory,  workshop," 
etc.,  within  the  meaning  of^the  act  relating  to  fire  escapeSy  passed  April  19. 
1883.     (80  O.  L.,  187.) 

Error  to  the  Superior  Court  of  CincinnatL 
Maxwei.1.,  J. 
Affirmed. 

E.  G.  Hewitt  and  Ramsey  &  Matthews,  for  plaintiffs  in  error. 

McDougal  &  Longworth;  Stephen  Coles;  F.  T.  Cahill ;  Reuben  Tyler 
and  Stallo  &  Kittredge,  for  defendants  in  error. 

tPor  report  of  decision  of  superior  court  in  this  case  see  ante,  000.  The  decision 
of  the  district  court  was  affirmed  by  the  Supreme  Conrt;  sec  opinion,  42  O. 
S.,  4M. 
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175  Lmngston  v.  Klopper. 

\n  SALE— ACCEPTANCE. 

[Superior  Court,  Cincinnati,  General  Term,  Pebmarj  23, 1884.] 

H.  S.  Livingston  v.  Henry  Kloppbr. 

Where  defendant  in  St.  L.,  wrote  to  plaintiff  in  C,  an  offer  to  sell  him  certain  stock 
at  a  price  named,  saying  nothing  as  to  how  or  whenever  the  contract,  if  made, 
should  be  carried  out,  and  plaintiff  nt  once  accepted  the  offer  in  absolute  terms, 
but  added  the  words:  "Send  transferred  certificate  here.  Draw  or  will  remit'* 
Held: 

1.  The  acceptance  was  not  qualified  by  the  language  added,  which  was  merely  a  sug- 
gestion as  to  the  mode  of  executing  the  contract  already  closed. 

%.  The  sale  of  the  stock  by  defendant  to  another  without  revoking  his  offer  to  plain- 
tiff, such  sale  being  unknown  to  plaintiff  until  after  his  acceptxtnce,  did  not  pre- 
sent the  acceptance  from  closing  the  contract. 

3.  Defendant  having  thereby  disabled  himself  from  performance,  plaintiff  was  not 

obliged  to  tender  performance. 

4.  Where  there  is  no  market  price  at  the  place  of  delivery,  evidence  of  such  price  at 

the  nearest  place  where  there  is  such,  is  competent. 

Harmon,  J. 

On  January  18, 1881,  defendant,  at  B.  St.  Louis,  after  some  previous 
correspondence,  wrote  plaintiff,  at  Cincinnati :  '*I  have  (5,000  stock  in 
the  Baltimore  stock-yards,  26  per  cent,  paid  in,  which  I  will  sell  you  for 
$2,500.  *  *  *  If  you  want  this  stock  let  me  know  at  once,  as  I  can 
sell  it  to  two  other  parties  for  the  price  I  mention  to  you ;  only  you  have 
written  me  several  letters  concerning  the  stock." 

On  receipt  of  this  letter,  the  next  morning  the  plaintiff  telegraphed 
this  answer :  "Offer  for  Baltimore  stock-yard  accepted.  Send  transferred 
certificate  here.  Draw, 'or  will  remit."  To  which  defendant  in  turn 
replied  at  once  by  telegraph :  "Had  already  sold  the  atock  before  your 
message  was  received." 

The  action  is  for  damages  for  failure  to  deliver  the  stock. 

The  first  defense  is,  that  there  was  no  contract,  because  plaintiff 
attached  to  his  acceptance  conditions  as  to  delivery  and  mode  of  payment. 
We  think,  however,  that  the  acceptance  was  absolute,  and  that  the  latter 
part  of  the  telegram  was  in  the  nature  of  a  suggestion  as  to  the  most  con- 
venient mode  of  performing  a  contract  already  closed,  rather  than  the 
proposal  of  a  new  term  for  the  assent  of  defendant.  It  is  certainly  not 
expressed  as  a  condition,  nor  could  it  have  been  so  understood  by  either 
party. 

Where  or  how  the  transfer  of  the  stock  and  the  payment  of  the  price 
were  to  have  been  accomplished,  there  being  no  express  stipulation  upon 
the  subject,  it  is  not  necessary  to  decide,  because,  defendant  having  dis- 
abled himself  from  performance  by  selling  to  another  the  stock  bargained 
for,  which  was  the  specific  shares  then  owned  by  him  and  all  he  had, 
Mowry  v.  Kirk,  19  O.  S.,  375,  it  was  vain  and  therefore  unnecessary  for 
plaintiff  to  make  formal  tender  of  performance.  Williamson  v.  Moore, 
1  Disnev,  30;  Bates  v.  Wiles,  1  Handy,  536;  Brock  v.  Hidy,  18  O-  S.. 
306,  310';  Steel  Works  v.  Dewey,  87  O.  S.,  242. 

These  cases  differ  from  Mowry  v.  Kirk  and  Simmons  v.  Green,  86 
0.  S.,  104,  in  which  there  was  merely  a  denial  of  the  contract  of  sale. 
But  the  court  would  certainly  have  to  shut  its  eyes  to  the  light  of  com- 
mon sense  and  everyday  business  experience  to  hold  that  it  was  ever 
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the  intention  of  the  parties  to  accomplish  the  exchange  ot  the  price  for 
the  stock  by  personally  meeting  for  that  purpose. 

We  think  plaintiflF  sufficiently  shows  his  readiness  to  receive  and  pay 
for  the  stock.  And  we  do  not  regard  plaintiff 's  letter  in  reply  to  defend- 
ant's telegram,  that  he  had  already  sold  the  stock,  as  a  waiver  of  any  of 
his  rights  or  an  assent  to  a  recision  of  the  contract.  Plaintiff  simply 
wrote  that  he  was  surprised  to  learn  that  defendant  had  sold  the  stock, 
and  thought  defendant  should  try  to  purchase  a  like  amount  of  it  for  him 
at  the  same  price.  This  was  simply  an  unaccepted  proposal  by  plaintiff 
to  accept  other  stock  instead  of  what  he  had  bargained  for. 

The  sale  of  the  stock  before  defendant  received  the  message  of  accept- 
ance did  not  prevent  the  formation  of  a  contract  by  that  acceptance.  In 
the  first  place,  it  does  not  appear  that  it  was  sold  before  the  message  of 
acceptance  was  placed  in  the  hands  of  the  telegraph  company,  at  which 
time  the  contract  became  complete.    Taylor  v.  Ins.  Co.,  9  How.,  890. 

In  the  next  place,  even  it  it  did  so  appear,  defendant  would  still  be 
bound.  He  could  safely  sell  to  another  only  by  revoking  his  proposal 
to  plaintifi  or  by  waiting  a  reasonable  time  without  an  answer.  He  did 
neither,  but  acted  in  utter  forgetfulness  or  disregard  of  that  proposal.  It 
was  too  late  to  revoke  it  after  it  had  been  accepted.  Pollock  on  Con- 
tracts, Wall's  ed.,  p.  8,  &  n.,  "e.";  Anson  on  Contracts,  17-28. 

While  defendant's  sale  to  another  was  a  revocation,  so  far  as  his  own 
intention  was  concerned,  it  could  not  affect  plaintiff,  unlc^  communi- 
cated to  him  before  his  acceptance.  Leake's  Digest  of  Law  of  Contracts, 
42.  Had  plaintiff  learned  of  such  sale  in  any  way  before  his  acceptance, 
it  would  have  been  a  communicated  revocation.  Dickinson  v.  Dodd,  L. 
R.,  2  ch.  D.,  463.     We  know  of  no  case  which  goes  further  than  this. 

Testimony  as  to  the  market  value  of  the  stock  in  question  in  Cincin- 
nati on  the  day  of  this  sale  was  admitted  at  the  trial  and  excepted  to  by 
defendant,  because  he  contended  that  the  price  in  St.  Louis  must  control, 
that  being  the  place  of  delivery.  If  we  concede  the  correctness  of  this 
view  as  to  place  of  delivery,  and  that  the  testimony  was  improper  when 
admitted,  it  is  proper  to  consider  it  now,  because  it  was  afterward  made 
to  appear  that  there  was  no  market  or  market  value  for  the  stock  in  Si. 
Louis,  and  that  Cincinnati  was  the  nearest  place  where  it  had  such. 
Abb.  Trial  Ev.,  808-9;  2  Sutherland  on  Damages,  878. 

The  cost  of  sending  stock  from  one  place  to  the  other  being  too  in- 
significant to  consider,  and  the  market  price  at  Cincinnati  being  the  only 
one  in  evidence,  the  result  is  the  same,  whether  it  be  considered  as  itself 
the  value  to  be  used,  or  as  only  evidence  to  show  the  value  in  St.  Louis. 

The  market  here  was  rapidly  rising,  and  witnesses  vary  as  to  the 
price.  We  think  it  is  fairly  shown  to  have  been  not  less  than  seventy 
cents  on  the  dollar  upon  the  face  value,  and  the  damages  will  be  ^1,000 
and  interest. 

Judgment  for  plaintiff. 

Force  and  Peck,  JJ.,  conctined. 
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I7t  DISCHARGE  OF  BANKRUPT. 

[Superior  Court,  Cincinnati,  Special  Term,  March  11,  1884.] 

RoBKRT  W.  Hamilton,  Ex'r,  v.  William  P.  Cutlisr  et  al. 

A  discharge  granted  in  individual  proceedings  in  bankruptcy  by  or  against  one  who 
is  a  member  of  a  partnership  firm,  discharges  him  from  partnership  as  well  as 
individual  liabilities. 

Force,  J. 

This  was  an  action  on  a  promissory  note  made  by  the  firm  of  W.  P. 
Cntler  &  Co. 

The  defendants  filed  separate  answers.  An  averment  in  Cutler's 
answer  is,  that  he  was  duly  adjudged  bankrupt  and  received  discharge. 
The  plaintiff  filed  a  reply,  and  a  motion  is  made  to  strike  from  the  reply 
two  averments.  One  averment  is,  that  the  bankruptcy  proceedings 
averred  in  the  defendant's  answer  were  the  individual  proceedings  of 
W.  P.  Cutler,  and  not  of  the  firm,  and  the  firm  was  not  a  party  thereto. 
The  other  averment  is,  that  this  plaintiff  was  not  notified  and  this  claim 
was  not  presented.  The  second  averment  is  of  course  immaterial,  and 
will  be  struck  out  on  motion.  The  other  presents  a  question  which  has 
been  disputed — whether  a  discharge  in  bankruptcy  granted  to  a  person 
where  the  proceeding  is  a  proceeding  as  to  him  individually,  operates  to 
discharge  him  from  his  liability  as  a  member  of  a  firm  to  creditors  of  the 
firm. 

The  whole  matter  of  bankruptcy  is  regulated  by  statute. 

A  discharge  in  bankruptcy  discharges  the  bankrupt  from  all  debts 
and  claims  which  are  provable  against  his  estate.  U.  S.  R.  S.,  section 
6115.  By  section  5067,  Revised  Statutes,  **all  debts  due  and  payable 
from  the  bankrupt  at  the  time  of  the  commencement  of  proceedings  in 
bankruptcy,  and  all  debts  then  existing,  but  not  payable  until  a  future 
day,    *    *    *    may  be  proved  against  the  estate  of  the  bankrupt." 

The  statute  does  not  say  all  separate  debts,  afid  the  language  cer- 
tainly by  ordinary  construction  includes  debts  due  by  the  bankrupt 
jointly  with  another.  And  further,  section  6118,  Revised  Statutes,  pro- 
vides :  **No  discharge  shall  release,  discharge  or  affect  any  person  liable 
for  the  same  debt  for  or  with  the  bankrupt,  either  as  partner,  joint  con- 
tractor, indorser,  surety,  or  otherwise." 

It  is  not  easy  to  see  how  the  statute  could  provide  more  explicitly 
that  a  discharge  given  to  a  bankrupt  in  an  individual  proceeding  will  dis- 
charge his  joint  as  well  as  his  separate  liabilities. 

The  act  of  1800  was  not  so  explicit  as  the  present  act.  Section  6  of 
that  act  allowed  the  "  creditors  "  of  the  bankrupt  to  prove  their  debts, 
and  in  Tucker  v.  Oxley,  5  Cranch,  634,  it  was  held  that  the  term  "  cred- 
itors" necessarily  covered  joint  as  well  as  separate  liabilities.  Chief 
Justice  Marshall,  in  giving  the  opinion,  said  of  such  joint  liability, 
''although  due  from  the  company,  yet  it  is  also  due  from  each  member  of 
the  company."  And  the  court  held,  also,  that  a  proviso  similar  to  section 
6118,  U.  S.  R.  S.,  removed  all  doubts  as  to  the  right  of  a  joint  creditor  to 
prove  against  the  estate  of  one  partner  in  bankruptcy.  Our  bankruptcy 
law  is  derived  from  the  law  of  England,  and  in  Bngland  it  has  certainly 
been  held,  at  least  since  the  year  1721,  Kx  parte  Yale,  8  P.  W.,  24,  note 
A,  that  if  one  member  of  a  firm  becomes  bankrupt  and  obtains  his  dis- 
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charge  he  is  released  from  all  his  debts,  joint  and  separate.  So,  by  the 
law  of  England,  as  settled  by  the  terms  of  the  statute  and  adjudications 
under  it,  and  by  the  act  of  congress  of  1800,  as  settled  by  the  language 
of  the  statute  and  adjudications  under  it,  a  discharge  in  individual  pro- 
ceedings discharges  a  bankrupt  from  his  joint  as  well  as  his  separate  lia- 
bilities. The  act  of  1867  contains  substantially  the  same  provisions.  If 
they  differ  in  anything,  they  differ  in  being  more  explicit,  and  upon  the 
face  of  the  statute  I  do  not  see  room  for  question. 

The  adjudications  of  th^  national  courts,  however,  are  not  uniform. 
It  was  held  by  Blatchford,  J.,  in  1868,  in  the  southern  district  of  New 
York,  that  in  such  case  joint  liabilities  are  provable.  In  re  Frear,  1  Nat. 
Bank.  Rep.,  665,  the  same  ruling  was  made  in  the  same  district  by  Hall, 
J.,  in  1871.  in  the  case  In  re  Leland,  6  Nat.  Bank  Rep.,  222.  The  same 
ruling  was  made,  after  a  very  full  consideration,  by  Field,  J.,  in  the  dis- 
trict court  of  New  Jersey  in  the  case  In  re  Abbe,  2  Nat.  Bank  Rep.,  76. 
Tiie  same  ruling  was  made,  after  a  very  full  consideration,  in  the  district 
court  of  California,  by  Hillyer,  J.,  in  the  case  In  re  Webb,  4  Sawyer,  326. 
The  same  ruling  was  made  in  Minnesota,  by  the  district  court,  Nelson, 
J.,  in  the  case  In  re  Pease,  IS  Nat.  Bank  Rep.,  168;  and  this  ruling  was 
approved  and  held  to  be  correct  in  the  district  court  of  Wisconsin,  hy 
Hopkins,  J.,  in  the  case  In  re  Jewett,  15  Nat.  Bank  Rep.,  126.  See  p. 
189.  And  finally,  the  same  ruling  was  made  by  Lowell,  J.,  circuit  judge, 
in  1876,  in  the  case  of  Wilkins  v.  Davis,  16  Nat.  Bank  Rep.,  60,  in  an 
opinion  so  cogent  and  exhaustive  that  it  seems  to  me  to  be  entirely  con- 
clusive of  the  question. 

Still,  the  decisions  in  the  national  courts  have  not  been  wholly  uni- 
form. District  Judge  Brooks,  in  North  Carolina,  held  that  the  discharge 
of  a  member  of  a  firm  upon  his  individual  proceedings  in  bankruptcy  does 
not  discharge  him  from  partnership  debts,  unless  there  are  proceedings 
also  against  the  firm.  Hudgins  v.  Lane  &  Smithson,  11  Nat.  Bank  Rep., 
462 ;  and  Judge  Blatchford,  in  a  later  case,  charged  a  jury,  in  an  action 
at  law,  that  if  there  was.  at  the  time  of  the  individual  bankruptcy,  pro- 
ceedings partnership  property  and  it  was  brought  in,  the  discharge  covers 
also  firm  debts,  and^so  if  there  was  no  partnership  property ;  but  if  there 
was  partnership  property  and  it  was  not  brought  in,  the  discharge  does 
not  affect  firm  debts.  Crompton  v.  Conkling,  16  Nat.  Bank  Rep.,  417. 
This  charge  of  Judge  Blatchford  to  the  jury  is  in  conflict  with  his  earlier 
rulings,  and  seems  to  be  in  conflict  with  the  statute  which  provides  that 
a  discharge  in  bankruptcy  is  a  discharge  not  from  debts  that  are  proved, 
but  from  debts  that  are  provable. 

The  mode  of  proceeding  to  be  adopted  seems  to  be  that  stated  by 
Lowell,  J.,  in  Wilkins  v.  Davis.  The  bankruptcy  of  a  member  of  a  firm 
operates  as  a  dissolution  of  the  firm.  Therefore,  the  assignee  of  such 
bankrupt  becomes  successor  to  such  bankrupt  in  his  interest  and  liability 
as  member  of  such  firm.  Hence,  it  is  the  business  of  such  assignee  if 
the  firm  is  solvent,  to  collect  from  the  other  members  the  value  of  the 
bankrupt's  interest  in  the  firm.  If  the  firm  is  insolvent,  the  other  part- 
ners may  wind  up  and  settle  and  prove  against  the  estate  of  the  bank- 
rupt member,  as  a  claim,  the  money  advanced  by  them  in  paying  his 
share  of  the  excess  of  indebtedness  over  assets. 

^^^  motion  i.<  sustained,  and  the  averment  is  stricken  out  as  im- 
matenai. 

Ferris  &  Wilder  and  Nye  &  Oldham,  for  motioii. 
Boyce  &  Boyd,  contra. 
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184  [Hamilton  District  Court,  February  26,  1884.] 

Bdwajid  Sargent,  Exr.,  Etc.,  v.  James  W.  Siblhy. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1219.  (s.  c,  13  Am.  I«aw  Rec.,  834 


184  TAXATION  OF  CHURCH  PROPERTY. 

[Hamilton  District  Court] 
tCOMMISSIONERS  (HAMII.TON  CO.)  V.    J.   B.    MaNNIX,  ASSIGNEE,   ETC. 

1.  Where  the  statute  exempted  from  taxation  ''all    *    *    *    houses  used  exclu- 

sively for  public  worship  •  *  •  and  the  grounds  attached  to  such  build- 
ings necessary  for  the  proper  occupancy,  use  and  enjoyment  ot  the  same,"  etc. : 
Heldy  that  a  vacant  lot  of  land  separated  from  a  cathedral  by  a  lot  of  land  46 
feet  in  width,  on  which  stood  the  residence  of  the  archbishop,  which  was  in  the 
rear  of  the  cathedral,  and  which  was  taxable,  was  not  "  attached  "  to  the 
cathedral,  nor  was  it  necessary  for  the  occupancy,  use  and  enjoyment  of  the 
same. 

2.  This  court  having  held,  in   what  is  known  as  the  archbishop's  case,  that  such 

property  as  was  held  by  the  late  archbishop  for  church  uses  did  not  pass  to  his 
assignee,  but  to  his  successor,  the  present  archbishop.  The  property  in  ques- 
tion, if  exempt  from  taxation,  was  so  exempt  because  it  was  held  for  church 
uses,  and  did  not  pass  to  the  assignee.  If  on  the  other  hand  it  did  pass  to  the 
assignee,  it  passed  because  it  was  not  held  for  church  uses,  but  was  subject  to 
taxation. 

Maxwkix,  J. 

The  defendant  in  error,  as  appears  by  the  petition  in  the  case,  filed 
in  the  court  of  common  pleas,  was  and  had  been  for  some  time  prior  to 
the  filing  of  the  petition,  the  assignee,  under  our  state  insolvent  laws, 
of  John  B.  Purcell,  late  archbishop  of  this  diocese  in  the  Roman 
Catholic  church. 

It  is  alleged  that  he,  as  such  assignee,  and  the  said  John  B.  Purcell, 
had  been  seized  of  and  had  been  in  possession  of,  for  a  number  of  years, 
a  lot  of  land  on  the  cornor  of  Central  avenue  and  Eighth  street,  that  the 
said  John  B.  Purcell  had  paid  taxes  on  this  lot  up  to  about  1864,  when 
the  auditor  of  state  directed  the  auditor  of  this  county  to  take  this  lot  of 
land  from  the  tax  list  and  hold  it  exempt  from  taxation,  for  the  reason 
that  it  was  held  and  used  for  church  purposes,  that  it  was  taken  from 
the  tax  list,  and  held  exempt  until  1870,  when  the  district  assessor  at  the 
decennial  appraisement  put  it  on  the  tax  list  again,  where  it  remained 
from  that  time  on  until  the  year  1881,  when  it  was  sold  by  the  assignee. 
It  is  further  alleged  that  it  was  put  on  the  tax  duplicate  again  through 
clerical  error,  and  that,  as  it  was  exempt  from  taxation,  and  as  the  said 
John  B.  Purcell  and  the  plaintiff,  the  assignee,  had  paid  taxes  up  to  1881, 
when  it  was  sold,  that  the  plaintiff,  the  assignee,  was  entitled  to  recover 
back  the  taxes  paid  during  the  five  years  preceding  the  application 
made  to  the  county  commissioners  for  a  refunder,  which  in  his  petition 
he  alleged  he  had  made.     He  claimed  that  he  was  entitled  to  recover  as 

t  For  common  pleas  decision  reversed  hereby,  see  ante^  18.    See  also  Manniz  v. 
Commissioners,  43  O.  S.,  210. 
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a  ref under  f  6,852. 24,  taxes  paid  during  the  five  years  prior  to  June  4, 
1881,  the  time  at  which  he  had  made  his  application  to  the  county  com- 
missioners for  a  refunder. 

The  county  commissioners  rejected  the  application.  The  assignee 
appealed  from  the  commissioners  to  the  court  of  common  pleas,  and  the 
court  of  common  pleas  found  in  his  favor  and  rendered  judgment  for  the 
amount  claimed  with  interest  from  June  4,  1881.  The  county  commis- 
sioners bring  the  case  to  this  court  and  ask  a  reversal  of  the  judgment  of 
the  court  of  common  pleas. 

It  appears  from  the  testimony  that  the  archbishop  originally  bought 
half  of  a  square,  bounded  on  the  one  side  by  Plum  street,  on  another  by 
Eighth  street,  on  another  by  Central  avenue,  and  on  another  by  an  alley 
running  through  the  square.  On  that  part  of  the  lot  fronting  on  Plum 
street,  the  cathedral  was  erected,  occupying  the  whole  of  the  part  of 
the  lot  which  fronted  upon  Plum  street.  Immediately  in  the  rear  of  the 
cathedral  and  running  transversely  across  the  lot  is  a  lot  about  45 
feet  in  width,  upon  which  is  erected  what  is  sometimes  called  the  arch- 
bishop's palace,  intended  as  a  place  of  residence  for  those  who  might  be 
connected  with  the  cathedral  in  an  official  capacity. 

By  the  decision  of  the  Supreme  Court,  in  Gerke  v.  Purcell,  25  O.  S., 
229,  that  residence  property  was  held  to  be  taxable  and  taxes  have  been 
paid  upon  it  ever  since.  That  left  a  lot  extending  from  the  lot  upon 
which  the  residence  is  erected  to  Central  avenue,  being  bounded  on  one 
side  by  Eighth  street,  on  another  by  Central  avenue,  on  another  by  an 
alley  and  on  another  by  this  residence  lot  and  separated  entirely  from 
the  lot  upon  which  the  cathedral  stands  by  this  lot  upon  which  the  resi- 
dence stands.  This  last  lot  is  entirely  vacant,  except  for  some  temporary 
structures  used  for  the  convenience  of  the  residence.  This  is  the  lot  in 
question  in  this  case. 

Three  objections  present  themselves  to  our  consideration,  either  one 
of  which  if  sustained  would  be  fatal  to  the  case  of  defendant  in  error,  as 
presented  in  this  court.  First :  It  does  not  appear  in  the  bill  of  excep- 
tions nor  anywhere  in  the  record  what  the  amount  of  taxes  paid  was, 
nor  is  the  rate  of  taxation  nor  the  valuation  of  the  property  set  out  in 
such  a  way  that  we  may  inferentially  discover  what  the  amount  of  taxes 
paid  was. 

The  second  objection  is  as  to  the  right  of  J.  B.  Mannix,  the  assignee, 
to  bring  this  action.  By  the  decision  of  this  court  in  what  is  known  as 
the  archbishop's  case,  it  was  decided  that  the  property  which  John  B. 
Purcell  held  in  his  capacity  of  archbishop  of  the  diocese  lor  church 
uses  did  not  pass  to  the  assignee ;  that  only  such  property  passed  to  the 
assignee  as  the  archbishop  held  as  an  individual,  subject  to  be  applied 
to  his  debts  as  an  individual,  the  church  property  passing  to  his 
successor  the  present  archbishop  of  the  diocese.  That  decision  presents 
this  dilemma.  If  the  property  in  this  case  was  exempt  from  taxation 
it  was  exempt  because  it  was  the  property  of  the  church  held  for  religious 
purposes,  not  property  belonging  to  John  B.  Purcell,  individually,  and  if 
so,  it  did  not  pass  to  the  assignee,  consequently  the  assignee  would  not 
have  any  right  to  prosecute  a  suit  for  the  recovery  of  taxes  illegally  paid 
on  it.  If  the  property  was  exempt  from  taxation,  as  property  held  for 
church  uses,  the  title  passed  to  the  present  archbishop  of  the  diocese  and 
the  action  must  be  by  him  for  the  benefit  of  the  church  at  large,  and 
would  accrue  to  the  benefit  of  the  trust  now  held  by  the  present  arch- 
bishop.    If  on  the  other  hand  this  property  did  in  fact  pass  to  the  assignee, 
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it  so  passed  because  it  was  not  the  property  of  the  church,  but  the  in- 
dividual property  of  John  B.  Purcell,  and  if  so  it  was  subject  to  taxation 
just  as  any  other  property  would  be  subject  to  taxation.  So  that,  which- 
ever view  may  be  taken  ot  that  matter,  either  equally  defeats  the  right 
of  the  assignee  to  recover  in  this  case. 

The  third  question  is  as  to  the  merits  of  the  case  itself.  That  is 
presented  by  the  consideration  of  both  the  testimony  offered  on  the 
hearing  and  the  construction  of  the  statute. 

The  statute,  section  2782,  under  which  this  property  is  claimed  to 
be  exempt,  is  as  follows :  **  All  *  *  *  houses  used  exclusively  for 
public  worship  *  *  *  and  the  grounds  attached  to  such  building 
necessary  for  the  proper  occupancy,  use  and  enjoyment  of  the  same/* 
etc.,  shall  be  exempt  from  taxation. 

It  will  be  observed  that  there  are  two  elements  necessary  to  exempt 
chiirch  property  from  taxation  in  the  state.  One  is  that  the  grounds 
must  be  attached  to  the  house  used  for  public  worship,  and  another  is 
that  these  grounds  must  be  necessary  for  the  proper  occupancy,  use  and 
enjoyment  of  the  same.  The  word  **  attached,"  as  used  here,  is 
equivalent  to  the  word  **annexed,"  which  has  received  legal  construction, 
meaning  simply,  physically  joined  to.  Can  it  be  claimed  that  the  lot  in 
controversy  here,  separated  as  it  is  from  the  lot  on  which  the  cathedral 
stands  by  another  lot  46  feet  in  width  is  annexed  to  the  lot  on 
which  the  cathedral  stands  ?  We  think  not.  And  again,  can  it  be 
claimed  that  this  lot,  being  so  separated  from  the  lot  on  which  the 
cathedral  stands  is  necessary  for  the  proper  use,  enjoyment  and  occupancy 
of  the  cathedral?  It  is  not  always  easy  to  say  just  where  the  line  should 
be  drawn  in  such  a  case,  but  it  may  be  said  that  it  is  where  the  necessity 
ends  and  the  mere  convenience  begins.  It  may  be  and  no  doubt  is 
true  that  this  lot  is  indirectly  a  convenience  to  the  cathedral,  for  it  is 
a  convenience  to  the  archbishop's  residence.  It  may  be  a  convenience  in 
many  respects,  but  we  cannot  see  from  the  testimony,  how  it  is  a  neces- 
sity for  the  proper  use,  occupancy  and  enjoyment  of  the  cathedral. 

In  Boston,  etc.,  v.  Boston,  129  Mass.  178,  it  was  held  '*  land  owned 
by  a  religious  corporation  upon  which  no  church  edifice  has  been 
erected  ♦  ♦  ♦  and  which  is  separated  by  a  passageway  from  the 
portion  on  which  the  church  stands  and  which  is  not  necessary  and 
incidental  to  the  church  as  a  house  of  worship  is  not  exempt  from  taxa- 
tion." 

That  case  presents  very  nearly  the  same  state  of  facts  as  this.  There 
the  Redemptionist  fathers  had  purchased  quite  a  large  lot,  erected  build- 
ings upon  one  portion,  and  made  a  narrow  passageway  across  the  lot 
through  which  they  were  accustomed  to  pass  and  repass,  and  claimed  to 
hold  the  unimproved  part  exempt  from  taxation,  but  the  court  held 
that  they  could  not  because  it  was  not  necessary  to  the  occupancy  of 
their  building.  The  court  refer  also  to  the  fact  that  it  was  separated  by 
this  passageway  from  the  part  on  which  the  buildings  stood. 

Judgment  reversed. 

O.  J.  Cosgrave  and  Chas.  Evans,  for  plaintiff  in  emir* 
D.  Macneale,  for  defendant  in  error. 
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HABEAS  CORPUS.  186 

[Hamilton  Common  Pleas.] 

In  re  Auck  Curd  alias  Alice  Jenkins. 

1.  The  writ  of  habeas  corpus  can  only  be  issued  in  cases  where  "  a  person  is  unlaw- 

fully restrained  of  his  liberty,"  or  where  a  person,  entitled  to  the  custody  of 
another,  is  unlawfully  deprived  of  the  same. 

2.  In  cases  other  than  those  of  controverted  custody,  the  allegation  of  unlawful 

"restrHint  of  liberty,"  or  words  of  precisely  the  same  import,  is  essential  in  the 
application  or  petition  to  give  the  court  jurisdiction. 

3.  Where  an  application  or  petition  is  defective  with  respect  to  such  essential  and 

jurisdictional  allegation,  no  amendment  will  be  allowed. 

4.  Such  a  defect  in  the  application  or  petition  is  not  waived  by  the  appearance  of 

the  respondent,  and  a  trial. 

Conner,  J. 

A  petition  was  filed  in  this  case  by  one  Joseph  H.  Smith,  on  the 
17th  day  of  November,  1883,  representing  "  that  a  white  child  known  as 
Alice  Jenkins,  of  the  age  of  abont  four  years,  is  illegally  restrained  and 
possessed  of,  without  any  legal  authority,  by  one  Sallie  Jenkins,  a  colored 
woman ;"  praying  that  a  writ  of  hetbeas  corpus  should  issue  to  said  Sallie 
Jenkins  according  to  law;  **and  that  upon  hearing  thereof  said  Alice 
Jenkins  may  be  discharged  from  such  illegal  possession."  This  petition 
was  duly  verified,  and  thereupon  a  writ  of  habeas  corpus  was  issued,  and 
the  child  and  said  Sallie  Jenkins  brought  into  court.  Upon  the  pre- 
liminary hearing  the  respondent  was  not  represented  by  counsel,  and  did 
not  desire  any,  and,  after  the  hearing  by  the  court  of  a  statement  from  her, 
the  case  was  continued  for  some  weeks,  to  enable  her  to  communicate 
with  the  parents  of  the  child,  and  enable  them  to  be  heard,  if  they,  or 
either  of  them,  so  desired.  At  this  time  the  child  was  temporarily  com- 
mitted to  the  custody  of  one  Dr.  Fletcher,  who  appeared  with  the  re- 
spondent as  her  friend,  and  to  whose  custody  the  respondent  consented 
the  child  should  be  committed,  if  it  was  to  be  given  to  any  one,  and  it 
has  been  in  his  custody  ever  since,  the  respondent  having  had  the  right 
to  visit  and  see  the  child  at  all  reasonable  times,  up  to  about  three  weeks 
ago,  when  this  privilege  was  withdrawn  by  the  court  upon  the  showing 
that  some  feeling  had  arisen  and  existed  between  the  family  who  were 
kindly  caring  for  the  child,  and  the  respondent,  caused  by  the  alleged 
misconduct  of  the  respondent,  and  alleged  ill-treatment  of  the  respondent 
by  them. 

Upon  the  second  hearing  the  respondent  was  represented  by  cotmsel 
who  have  continued  to  represent  her  ever  since.  Owing  to  the  engage- 
ments of  said  counsel  the  hearing  has  been  continued  from  time  to  time, 
until  the  case  was  finally  submitted,  some  two  weeks  ago. 

No  pleadings  have  been  filed  by  the  respondent,  but  by  consent  of 
parties  it  has  been  considered  that  if  any  were  necessary  they  should  be 
considered  as  filed.  And,  at  the  suggestion  of  her  counsel,  the  case  has 
been  fully  heard  as  though  an  answer  had  been  filed,  denying  that  the 
child  has  been  illegally  restrained  and  possessed  of  by  respondent,  and 
averring  that  said  Sallie  Jenkins  was  the  lawful  custodian  of  said  child, 
and  a  proper  one. 

The  relator  claims,  and  has  ofiered  testimony  to  prove,  that  the 
respondent  had  no  right  to  the  custody  of  the  chiid ;  that  she  was  not  a 
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proper  person  to  have  its  custody,  on  account  of  intemperance,  violence 
of  temper  and  language,  and  that  the  circumstances  of  life  and  the  sur- 
roundings in  which  the  respondent  lived  would  seriously  prejudice  the 
'hture  of  the  child. 

The  respondent  claims,  and  has  offered  testimony  to  prove,  that  she 
received  the  child  from  its  mother  when  it  was  but  a  few  hours  old,  and 
is  keeping  it  by  virtue  of  an  alleged  agreement  with  the  mother  until  it 
is  seven  years  of  age ;  that  she  has  led  and  clothed  it  ever  since,  with 
very  little,  it  any,  assistance  from  either  of  the  child's  parents;  that  she 
has  treated  it  kindly  and  properly;  that  she  is  a  proper  person  to  have 
its  custody,  and  denying  specifically  the  charges  of  the  relator  as  to  her 
intemperance  or  violence  of  language  and  temper. 

One  thing  is  established  most  clearly  by  all  the  evidence,  and  that  is 
that  the  respondent  has  treated  the  child  with  the  utmost  kindness, 
and  has  fed  and  clothed  it  as  well  as  she  possibly  could,  and  far  better 
than  might  have  been  expected  of  one  in  her  station  of  life ;  and  another 
thing  that  is  established  beyond  question  is  the  manifest  attachment  she 
has  for  the  child  and  the  child  for  her.  This  attachment  between  them 
speaks  volumes  for  her  kindness  and  care  of  this  little  one — cared  for  by 
her  in  the  years  when  its  parents  had  practically  if  not  wholly  abandoned 
it.  It  is  also  clear  from  the  testimony  of  the  respondent  that  she  has  had 
occasional  communication  with  the  child's  mother  during  the  years  it  has 
been  in  her  care,  but  that  the  mother  has  left  her  to  struggle,  almost 
unaided,  with  its  support;  and  it  is  also  clear,  and  a  most  important  fact  in 
this  case,  that  the  respondent  has  been  in  frequent  communication  with  the 
mother  during  the  hearings  of  this  case  ;  that  she  knows  exactly  what  is 
the  object  of  the  relator  in  instituting  and  carrying  on  this  proceeding,  and 
that  she  still  deems  it  proper  and  for  her  best  interests,  at  least,  to  keep 
her  identity  concealed,  and  leave  her  child's  fate  and  future  to  whatever 
decision  the  court  may  come  to,  although  she  must  know,  since  she  is  in 
communication  with  the  respondent,  that  the  court  would  be  only  too 
glad  to  have  her  assert  her  claim  to  the  child  if  she  so  desires ;  and  she 
must  also  know  that,  by  that  decision,  she  might  lose  all  control  over 
the  child. 

It  also  appears  from  the  testimony  of  the  respondent,  that  for  many 
years  she  has  been  rearing  illegitimate  children  under  contracts  with  their 
parents  or  friends  not  alone  in  this  community,  but  elsewhere,  as  one  to 
whom  such  unfortunate  children  may  be  taken  for  care  and  raising,  and 
that  even  since  this  application  has  been  for  hearing  she  has  been 
requested  to  take  another  such  child  to  raise. 

The  petition  or  application  in  this  case  is  made  by  said  Smith  indi- 
vidually, and,  while  the  testimony  shows  that  he  is  an  official  in  the 
society  for  the  prevention  of  cruelty  to  children  and  animals,  yet  it  is 
also  shown  by  the  testimony  that  the  society  is  not  prosecuting  this 
action,  but  only  that  some  of  its  officers  are  individually  interested  in 
seeing  it  carried  on,  the  motive  therefor,  as  the  court  is  perfectly  satis- 
fied«  being  their  interest  in  what  they  believe  to  be  for  the  best  interest 
of  the  child. 

After  the  full  hearing  of  the  case,  and  the  opportunity  was  afforded 
to  counsel  for  either  party  to  present  all  the  evidence  desired,  and  after 
the  final  argument  was  commenced,  a  demurrer  to  the  application  for  the 
writ  was  filed  by  counsel  for  the  respondent,  alleging  that  the  language 
of  the  same  was  so  defective,  and  such  a  variance  from  that  prescribed 

3      L.    B.      18 
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by  the  statute,  as  that  the  court  had  no  jurisdiction  of  the  matter,  and 
that  the  application  must  consequently  be  dismissed. 

This  demurrer  raises,  therefore,  three  questions : 

First — Is  the  application  in  compliance  with  the  statute,  and  did  the 
court  thereby  acquire  jurisdiction  of  the  matter  at  issue? 

Second — If  it  is  not  in  compliance  with  the  statute  can  it  be 
amended  now  ? 

Third — Has  the  defect,  if  there  was  one  in  the  application,  been 
waived,  and  has  the  court  thereby  acquired  jurisdiction? 

First — As  to  the  application  being  defective  in  form,  and  that  the 
court  is  without  jurisdiction  in  the  case. 

Section  6726,  Rev.  Stat.,  provides  that  *'a  person  unlawfully 
restrained  of  his  liberty,  or  a  person  entitled  to  the  custody  of  another, 
of  which  custody  he  is  unlawfully  deprived,  may  prosecute  a  writ  of 
habeas  corpus  to  inquire  into  the  cause  of  such  imprisonment,  restraint, 
or  deprivation." 

Under  this  section  it  seems  to  me  clear  that  there  are  but  two  classes 
of  cases  in  which  the  court  has  jurisdiction  and  can  issue  the  writ. 

The  first  class  is  where  "  a  person  is  unlawfully  restrained  of  his 
liberty,"  and  this  includes  both  a  restraint  of  liberty  by  an  actual 
imprisonment,  or  a  detention,  either  by  a  public  officer  with  or  without 
color  of  law,  or  by  a  private  individual. 

The  second  class  is  where  one  who  is  entitled  to  the  custody  of 
another  is  unlawfully  deprived  of  the  same. 

The  writ  of  habeas  corpus  is  in  this  state  not  a  common  law  right, 
but  a  statutory  right ;  and  as  a  statutory  right  it  must  be  strictly  con- 
strued and  strictly  confined  to  the  cases  for  which  it  is  authorized  by  the 
statute.  While  it  is  the  great  writ  of  liberty,  and  will  be,  as  it  ought  to  be, 
most  favorably  regarded  by  the  courts  of  the  state,  yet  they  must  con- 
strue it  and  award  it  in  the  strict  light  of  the  statute. 

And  in  construing  the  law  of  habeas  corpus  as  applicable  to  the  cases 
of  children,  the  distinction  between  the  law  of  England  and  of  this 
country  must  not  be  forgotten — ^namely,  that  under  the  English  law  all 
children  seem  to  be  regarded  as  the  wards  of  the  government,  while  here 
the  government  is  not  so  paternal,  and  will  not  interfere  unless  a  case 
for  its  exercise  of  authority  is  clearly  made  out  and  is  clearly  within  its 
powers  of  adjudication. 

Section  6728,  Rev.  Stat.,  provides  that  "  Application  for  the  writ 
shall  be  by  petition,  signed  and  verified  either  by  the  party  for  whose 
relief  it  is  intended  or  by  some  person  for  him,  and  shall  specify — 

**  First — That  the  person  in  whose  behalf  the  application  is  made  is 
imprisoned  or  restrained  of  his  liberty. 

**  Second — The  office  or  name  of  the  person  by  whom  he  is  so  con- 
fined or  restrained.     *     *    * 

**  Third — The  place  where  he  is  so  imprisoned  or  restrained,  if 
known,"  etc. 

In  sections  5729  and  57S1,  of  the  statutes,  also,  the  phrase 
"  restrained  of  his  liberty  *'  is  used. 

From  the  specific  language  of  section  5726,  prescribing  the  cases  in 
which  the  writ  is  to  issue,  and  the  first  paragraph  of  section  S728,  pre- 
scribing the  form  of  the  application,  it  seems  to  me  that  an  essential 
allegation  of  the  petition  or  application,  in  at  least  every  case  that  is  not 
one  of  controverted  custody,  is  the  allegation  of  "  restraint  of  liberty ;" 
and  that  that  allegation  must  be  made  in  those  exact  words,  or  words  of 
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precisely  the  same  import ;  that  what  the  person  is  deprived  of  which 
will  authorize  the  writ  is  his  liberty,  and  that  that  word  "  liberty  "  is 
essential  and  cannot  be  supplied  by  any  other  term  except  *'  imprisoned," 
which  is  also  named  in  the  first  paragraph  of  that  section.  I  have  said 
that  this  restraint  or  deprivation  of  *'  liberty  '*  is  an  essential  allegation 
of  the  petition,  except  possibly  in  cases  of  controverted  custody.  But 
I  need  not  now  discuss  that  class  of  cases,  since  the  relator  in  this  action, 
does  not  claim,  and  his  counsel  have  expressly  disclaimed  all  through  the 
case,  any.  right  to  the  custody  of  the  child.  But  the  relator  simply 
claims  that  he  makes  the  application  for  the  writ  on  behalf  of  the  child, 
who,  he  claims,  is  restrained  of  its  liberty,  although  he  admits  his  appli- 
cation does  not  state  the  claim  in  that  language. 

Passing  now  to  the  consideration  of  the  exact  language  used  in  this 
application  we  find  it  to  be,  that  the  child  '*  is  illegally  restrained  and 
possessed  of  without  any  legal  authority  "  by  the  respondent,  and  prays 
that  the  child  "  may  be  discharged  from  such  illegal  possession/'  There 
is  certainly  here  no  allegation  of  restraint  of  liberty,  eo  nomine,  nor  does 
it  seem  to  me  to  be  such  a  synonymous  phrase  as  to  come  within  the 
language  of  the  statute,  which,  I  have  before  said,  was  material  and 
necessary  to  give  the  court  jurisdiction.  A  child  is  not  like  a  person, 
Sid  Juris,  entitled  to  liberty  in  that  broad  sense  of  the  word,  which 
allows  freedom  of  action  and  control.  As  a  child  it  must  necessarily  be 
under  the  control  and  within  the  custody  of  some  one,  either  its^parent 
or  some  lawfully  appointed  custodian  selected  by  the  proper  authorities 
if  it  has  been  abandoned  by  its  parents  or  parent,  or  some  one  to  whom 
the  parents  or  parent  has  transferred  the  custody  temporarily  or  perma- 
nently. The  language  of  this  application,  therefore,  it  seems  to  me, 
does  not  and  cannot,  raise  the  issue  of  the  child*s  being  restrained  of  its 
liberty  in  the  sense  of  its  being  imprisoned  or  confined  or  deprived  of 
that  amount  of  freedom  to  which,  as  a  child,  it  is  entitled ;  but  raises,  if 
if  it  raises  anything  at  all,  simply  the  issue  of  the  right  to  its  custody. 
And  as  this  issue  is,  confessedly,  not  the  one  the  relator  intended  to  raise, 
and  as  the  relator  expressly  and  repeatedly  during  the  trial  denied  any 
daim  on  his  part  to  its  custody,  it  seems  to  me,  for  the  reason  given 
above,  that  the  application  is  fatally  defective,  and  that  it  gave  the  court 
no  jurisdiction  of  the  case. 

The  next  question  to  be  determined  is,  can  this  application  or  peti- 
tion be  now  amended  ? 

As  the  amendment,  if  allowed,  would  be  so  important  and  vital  as 
to  give  the  court  jurisdiction  where  it  did  not  have  it  before,  I  have  no 
hesitation  in  holding  that  such  an  amendment  cannot  now  be  made, 
unless  the  original  jurisdictional  defect  has  been  waived  by  the  appear- 
ance of  the  respondent  at  the  trial.  And  I  am  confirmed  in  this 
opinion  as  regards  this  particular  case,  when  it  is  remembered  that  the 
evidence  tends  to  show  that  the  respondent  has  the  custody  of  the  child 
by  an  agreement  with  its  mother,  and  the  relator  has  confessedly  no  claim 
thereto,  and  the  evidence  further  tends  to  show  that  the  child  has  not 
been  deprived  of  such  liberty  as  a  child  is  entitled  to,  but  it  is  simply 
detained  by  the  respondent  under  her  claim  of  custody.  And,  therefore, 
no  amendment  can  now  be  made,  in  the  light  of  the  evidence  offered, 
which  would  tend  to  improve  the  relator's  right  to  maintain  the  action, 
or  give  the  court  jurisdiction  beyond  that  attempted  to  be  given  by  the 
application. 
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The  last  question  to  be  determined  is,  has  the  defect  in  the  applica- 
tion been  waived  by  the  appearance  of  the  respondent  at  the  trial,  and 
has  the  court  thereby  acquired  jurisdiction  ? 

As  I  stated  before,  when  the  respondent  first  came  into  court,  and 
during  the  first  day's  proceedings,  she  was  not  represented  by  counsel, 
and,  although  the  court  then  expressed  a  willingness  to  continue  the 
hearing  until  she  obtained  counsel,  and  requested  her  so  to  do,  yet  she 
desired  the  matter  to  then  proceed.  She  was  then  ignorant  of  her  rights, 
and  had  she  then  had  counsel,  it  might  have  been  that  the  objection  to 
the  form  of  the  application  would  then  have  been  made,  and  the  same 
then  dismissed  for  informality.  Therefore,  I  cannot  presume  that  she 
appeared  voluntarily,  or  that  she  consented  to  the  trial  proceeding,  know- 
ing her  rights  and  waiving  objections  to  the  formality  of  the  application. 
Nor  do  I  feel  justified  in  holding  that  by  her  subsequent  employment  of 
counsel  and  her  production  of  evidence  that  she  thereby  intended  to 
waive  her  legal  rights,  and  especially  her  right  of  objecting  to  the  juris- 
diction of  the  court. 

It  was  held  by  Judge  Gholson  in  the  case  Ex  parte  Bessie  £vans,  a 
case  of  controverted  custody  of  a  child,  2  Disney,  40,  that  *'  there  are 
cases  in  which  it  has  been  held  that  where  personal  liberty  is  in  question 
facts  which  would  amount  to  a  waiver  under  other  circumstances  will 
not  be  given  that  effect."  And  it  seems  to  me  this  case  is  one  where 
that  principle  should  apply,  and  that  I  cannot  hold  that  the  respondent, 
by  her  appearance  and  the  presentation  of  her  case,  has  waived  her  legal 
right  of  objecting  to  the  jurisdiction  of  the  court;  and  especially  when 
it  is  borne  in  mind,  as  held  by  Judge  Gholson  in  the  Bessie  Evans  case, 
that  the  child  has  the  right  to  have  the  case  decided  only  by  a  court 
that  has  jurisdiction,  and  that  had  jurisdiction  by  virtue  of  the  language 
of  the  application,  and  not  by  the  acts  or  consent  of  the  respondent. 

Therefore,  I  hold  that  the  demurrer  to  the  application  or  petition  is 
well  taken ;  that  said  petition  is  wanting  in  the  essential  allegation  that 
the  child  is  "  unlawfully  restrained  of  its  liberty ;  "  that  being  so  defect- 
ive this  court  acquired  no  jurisdiction  under  said  petition ;  that  it  is  a 
defect  which  cannot  now  be  cured  by  amendment,  either  by  permission 
of  the  court  or  which  would  now  be  justified  by  the  evidence ;  and  that 
such  defect  has  not  been  waived,  and  jurisdiction  by  the  court  has  not 
been  acquired  by  any  waiver  of  the  legal  rights  of  the  respondent,  or 
the  child  by  the  respondent  appearing  on  the  trial  and  producing  evi- 
dence to  substantiate  her  claims  to  the  child  and  her  fitness  as  its  cus- 
todian. 

I  regret  very  much  to  be  thus  compelled  to  dispose  of  this  case  upon 
what  might  be  considered  a  technicality  and  not  upon  the  merits  of  the 
controversy,  and  upon  that  principle  which  is  always  "  the  pole  star  "  to 
guide  the  court  in  similar  cases  where  it  has  jurisdiction,  to-wit,  the  best 
interests  of  the  child.  But  the  respondent  has  the  legal  right  to  demand 
of  the  court,  and  the  court  is  bound  by  every  principle  of  law  and  justice, 
to  decide  the  question  of  its  jurisdiction,  without  in  any  way  passing 
upon  the  merits  of  a  controversy,  when  that  question  is  raised  and  its 
decision  is  adverse  to  the  claim  of  jurisdiction. 

If  it  is  claimed  by  the  relator  that  this  child  has  been  abandoned  and 
that  the  respondent  is  not  entitled  to  its  custody,  then  he  or  some  one 
else  must  be  appointed,  by  the  proper  authorities  and  in  a  legal  way,  its 
gtiardian  or  custodian,  and  then  sue  out  a  writ  of  habeas  carpus,  alleging 
a  deprivation  of  the  custody  by  the  respondent ;  or,  if  the  relator  wishes 
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the  action  to  proceed  on  the  allegation  that  the  child  is  unlawfully 
restrained  of  its  liberty,  he  must  so  state  in  his  application. 

And  in  this  connection  it  is  but  proper  for  me  to  say  that  this  appli- 
cation was  not  prepared  by  the  present  counsel  for  the  relator,  and  that 
neither  his  attention  nor  that  of  the  court  was  drawn  to  the  defect  therein 
until  all  the  evidence  had  been  offered,  and  the  couusel  for  the  respond- 
ent was  making  his  argument. 

Before  making  the  order  in  this  case,  it  is  but  proper  for  the  court 
to  express  its  thanks  to  Dr.  Fletcher  and  the  family  of  Dr.  Davis,  to 
whose  care  Dr.  Fletcher  committed  the  child,  pendinj<  this  hearing,  for 
their  kirdness  in  thus  caring  for  this  little  child. 

The  petition  will  be  dismissed  without  prejudice  to  another  applica- 
tion or  to  any  other  action  the  relator  may  take,  at  the  costs  of  the 
relator,  and  the  child  will  be  returned  to  the  respondent,  Sallie  Jenkins. 

C.  C.  Davis,  for  relator. 

S.  P.  Hunt,  for  respondent. 


189  LOSS  OF  SERVICES— HEGLIGENCB. 

[Hamilton  District  Court,  March  25, 1884.] 
Avery,  Maxwell  and  Bnchwalter,  JJ. 

Cincinnati  Omnibus  Co.  v.  Lena  Kuhnki^x,. 

1.  Physicians'  bills,  though  not  specially  contracted  for  and  still  unpaid,  are  a 
proper  element  of  damages  in  an  action  for  loss  of  services. 

2.  A  mother  suing  for  loss  of  service  by  injury  to  her  minor  son,  may  recover  for 
the  value  of  the  nursing,  but  not  for  the  loss  of  her  time  in  having  to  nurse  him 
instead  of  earning  money. 

8.  It  is  not  error  in  an  action  by  a  parent,  for  loss  of  services,  to  charge  that  the 
pareut  is  entitled  to  recover  for  the  diminished  ability  to  earn  money  until  the 
son  is  twenty-one  years  old,  without  deducting  the  cost  of  his  maintenance. 

4.  To  recover  for  injury  to  an  infant  for  the  future,  a  ptrent  or  person  entitled  to 
the  services,  must  specially  aver  lo«s  of  prospective  service. 

5.  Riding  on  a  back  platform  of  a  street  car  by  permission  of  a  conductor,  and  in 
the  absence  of  rules  of  the  company  being  posted  or  brought  to  the  knowledge 
of  the  passenger,  is  not  contributory  negligence  as  a  matter  of  law,  and  is  a 
question  for  the  jury. 

6.  Whether  the  driver  of  an  omnibus  is  negligent  in  haying  his  team  unhitched 
and  unguarded,  merely  wrapping  the  lines  around  the  brake,  may  be  a  ques- 
tion for  the  jury. 

Error  to  the  Court  of  Common  Pleas. 
Maxwell,  J. 

The  action  was  brought  for  injuries  sustained  by  the  son  of  the 
defendant  in  error,  a  young  man  eighteen  years  of  age,  living  with  her. 
The  injuries  were  caused  by  the  collision  of  an  omnibus  of  the  Cincin- 
nati Omnibus  Co.  with  a  car  of  the  Cincinnati  St.  Ry.  Co.  The  car  was 
proceeding  along  Fourth  street  westwardly,  the  young  man  sitting  upon 
the  dashboard  of  the  rear  platform  of  the  car.  The  omnibus  was  stand- 
ing backed  against  the  sidewalk  in  front  of  the  St.  James  Hotel,  the 
horses  being  turned  slightly  toward  the  east,  leaving  a  space  between 
the  street  car  and  the  tongue  of  the  omnibus  of  twelve  inches.  The 
driver  of  the  omnibus  was  on  top  of  the  omnibus,  at  the  rear  end,  at  the 
time  of  the  injury,  receiving  a  trunk.  The  lines  of  the  horses  were 
wrapped  about  the  brake  of  the  omnibus.  As  the  car  came  opposite  the 
hotel  the  horses  of  the  omnibus igave  a  slight  turn  to  the  west,  bringing 


1 98  OHIO  DEaSIONS.  Vol.  XI. 

Hamilton  District  Court.  189 

the  pole  in  contact  with  the  center  of  the  street  car,  causing  the  pole  to 
fly  back  when  it  reached  the  end  of  the  car  and  run  through  the  dash- 
board of  the  rear  platform,  catchiug  the  young  man's  leg  between  the 
pole  and  the  dashboard,  and  injuring  it  severely,  possibly  permanently. 
There  was  a  verdict  for  plaintiff  (defendant  in  error)  for  $1,800.     Held\ 

(a)  First — Whether  the  driver  of  the  omnibus  company  was  guilty 
of  negligence,  taking  into  account  all  the  circumstances,  the  fact  that  he 
had  left  the  horses  standing  without  any  other  guard  than  simply  wrap- 
ping the  lines  around  the  brake,  was  a  question  for  the  jury. 

(i)  As  to  whether  the  young  man  was  guilty  of  contributory  negli- 
gence, the  proof  not  showing  that  any  rules  forbidding  passengers  to  stand 
on  the  platform  of  a  street  car  were  posted  in  the  car,  or  that  they  were 
brought  to  the  knowledge  of  the  young  man,  he  occupying  the  position 
by  permission  of  the  conductor,  he  was  not  guilty  of  contributory  negli- 
gence, per  se,  in  occupying  that  position.     97  Pa.  St.,  ^b  ;  87  N.  Y.,  63. 

But  whether  or  not  it  would  be  negligence  per  se,  in  a  case  depend- 
ing between  the  plaintiff  below  and  the  Street  Car  Co.,  it  would  not  be 
negligence,  per  se,  in  a  case  between  the  plaintiff  and  the  Omnibus  Co., 
for  the  Omnibus  Co.  could  not  avail  themselves  of  the  rules  of  the  Street 
R.  R.  Co.  unless  the  circumstances  should  be  such  as  to  make  it  negli- 
gence in  itself  to  stand  upon  the  platform  of  a  street  car. 

{c)  The  question  of  the  negligence  of  the  Street  Car  Co.  was  one  for 
the  jury,  it  being  shown  that  there  was  a  clear  space  of  twelve  inches  in 
which  to  pass  at  the  time  of  the  injury. 

Second — Plaintiff  would  be  entitled  to  recover  for  the  loss  of  the 
services  of  her  son  until  he  was  twenty-one  years  of  age,  under  proper 
pleadings  and  proofs.  3  Sutherland  on  Damages,  261,  279,  722.  But 
there  is  a  clear  distinction  between  cases  where  a  person  brings  an  action 
for  injury  to  himself,  where  the  law  presumes  that  damages  may  accrue 
from  consequences  growing  out  of  the  injury,  and  damages  sought  to  be 
recovered  from  loss  of  service  resulting  from  injury  to  another,  and  in 
the  latter  case  there  should  be  a  special  averment  alleging  loss  of  pros- 
pective service.  1  E.  D.  Smith,  52 ;  Thompson  on  Negligence,  1250 ; 
Shearman  &  Redfield  on  Negligence,  608;  2  Wait's  Pr.,  399;  Sedgwick 
on  Damages,  605 ;  2  Nash  on  Pleadings,  997 ;  1  Bates  on  Pleadings, 
148;  73lnd.,252. 

Third — Physicians'  bills  were  a  proper  element  to  be  included  in 
the  damages.  The  fact  that  the  mother  made  no  contract  for  the  serv- 
ices of  physicians  would  be  no  objection,  as  the  law  would  imply  a  con- 
tract, the  services  being  necessaries  for  which  the  mother  was,  on  the 
death  of  the  father,  liable.  The  fact  that  those  bills  were  not  paid  is  not 
material.     8  Sutherland  on  Damages, 721,  725;  Gries  v.  Zeck,  24  O.  S.,  329. 

Fourth — A  charge  of  the  court  that  the  mother  was  entitled  to 
recover  for  the  diminished  ability  to  earn  money  resulting  from  the 
injury  until  the  son  was  twenty-one  years  of  age,  without  deducting  the 
cost  of  his  maintenance,  was  not  erroneous. 

Fifth — The  charge  of  the  court  that  the  mother  was  entitled  to 
recover  the  loss  to  her  which  resulted  from  her  having  to  nurse  her  son 
and  not  being  able  to  earn  anything  outside,  was  erroneous,  as  the  rule 
should  have  been  the  reasonable  value  of  the  nursing. 

Reversed. 

R.  S.  Fulton  and  Paxton  &  Warrington,  for  plaintiff  in  error. 

Campbell,  Bates  &  Bettman  and  L.  M.  Hadden,  for  defendant  in 
error.  * 
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19t  REPLEVIN. 

[Hamilton  District  Court,  March  25, 1881] 

Erkbs  Lithographic  Co.  v.  Jacob  H.  Studos. 
Error  to  the  Superior  Court  of  Cincinnati. 

AVBRY,  J. 

In  replevin  for  the  possession  of  certain  chattels,  it  was  set  up  that 
in  a  former  action  between  the  same  parties  for  conversion  of  the 
chattels,  verdict  and  judgment  in  damages  was  obtained  by  the  plaintiff. 
The  record  of  the  former  action  disclosed  that  it  was  brought  upon  five 
causes  of  action  for  over  $(3,000  in  all,  one  of  which  was  for  the  value  of 
the  chattels  in  question  that  it  was  alleged  belonged  to  the  plaintiff  and 
had  been  demanded  and  refused,  and  was  besides  for  consequential  dam- 
ages for  detection  prior  to  the  alleged  conversion.  The  answer  in  the 
action  did  not  deny  that  the  property  was  the  plaintiff's,  but  alleged 
that  it  was  withheld  under  an  attachment  against  him.  The  verdict  was 
a  general  one,  for  $800,  without  distinguishing  between  the  causes  of 
action: 

Held^  evidence  was  competent  that  the  judge  so  instructed  the  jury 
as  to  exclude  the  damages  claimed  for  conversioii.  Further,  after 
verdict  and  judgment,  the  defendant's  continuing  to  hold  under  the 
attachment  until  it  was  paid  and  discharged  by  plaintiff — this  was  con- 
clusive that  the  property  remained  the  plaintiff's. 

The  court  cited  Youmans  v.  Caldwell,  4  O.  S.,  72;  86  O.  S.,  471  ; 
49  Penn.  St.,  346 ;  10  Wend.,  Porter  v.  Wagner,  81;  EL.  B.  &  E.,  886 , 
Ifreeman  on  Judgments,  278,  276 ;  Bigelow  on  Estoppel,  48 ;  2  Smith. 
Lead.  Cas.  (7th  ed.),  769,  775.  782. 

Affirmed. 

Moulton,  Johnson  &  Levy,  for  plaintiff  in 
Wilby  &  Wald,  for  defendant  in  error. 


191  PROMISSORY  NOTE. 

[Hamilton  District  Court,  March  26, 1881] 

t  Ohio  Forging  Co.  v.  Jamks  Lamb. 

1.  A  valid  patent  is  a  sufficient  consideration  for  a  promissory  note. 

2.  Prandnlent  representations  as  to  utility  of  patent  or  its  cost  of  manttfactnro 
will  not,  in  the  absence  of  proof  of  tender,  by  assignee  to  asaignor  of  written 
assignment,  avail  as  a  defense  to  snch  note. 

Error  to  the  Superior  Court  of  Cincinnati. 

BUCHWALTER,  J. 

1.  A  patented  device  which  is  capable  of  being  applied  to  some 
practical  or  beneficial  use,  and  is  not  frivolous  or  injurious  to  the  well- 
being  or  morals  of  society  is  valid  without  regard  to  the  degree  of  its 
utility  or  its  pecuniary  value,  and  an  interest  therein  is  a  sufficient  con- 
sideration for  a  promissory  note.  Tod  v.  Wick,  486  O.  S.,  871 ;  102 
fiO. 
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2.  Letters  patent  issued  upon  any  device  import,  per  se,  that  it  has 
novelty  and  utility,  that  it  is  a  valid  patent,  and  therefore  has  value. 

3.  In  an  action  upon  a  promissory  note  given  for  a  patent  right, 
where  the  defendant  admits  the  execution  and  ownership  thereof,  but 
pleads  fraud  in  the  contract  as  to  the  utility  of  the  patent  and  asks  rescis- 
sion, the  proof  showing  that  the  device  had  a  practical  and  beneficial 
use,  but  tending  to  show  that  fraudulent  representations  were  made  as 
to  the  degree  of  utility,  and  that  it  had  not  been,  and  could  not  be  made 
at  a  certain  price  or  in  a  certain  mode  as  falsely  represented,  and  could 
not  be  sold  for  cost  price  in  the  market  competing  with  other  devices  for 
similar  use :  Held,  the  patent  being  valid  and  no  proof  of  a  tender  by 
assignee  to  assignor  of  a  written  assignment  thereof  being  shown,  that 
the  defendant  cannot  avail  itself  of  its  plea  of  fraud  and  is  not  entitled  to 
a  rescission  of  the  contract,  and  that  it  was  not  error  for  the  court  to 
grant  a  motion  to  arrest  the  testimony  of  the  defendant  from  the  jury 
and  give  judgment  for  plaintiff.  That  the  court  gave  judgment  instead 
of  directing  the  jury  to  give  a  verdict  for  plaintiff  was  not  prejudicial  to 
defendant. 

The  court  cited  Benjamin  on  Sales,  section  643,  note ;  Wharton  on 
Contracts,  sections  285,  919  ;  2  Parsons  on  Contracts,  (7th  ed.)  257 ;  Tod 
V.  Wick,  supra;  102  Mass.,  60 ;  124  Mass.,  653 ;  26  Kan.,  226. 

Affirmed. 

C.  W.  Cowan  and  W.  H.  Whittaker,  for  plaintiff  in  error, 

G.  W.  Stone  and  O.  P.  Cobb,  for  defendant  in  error. 


INJUNCTION.  191 

[Hamilton  District  Court,  March  26, 1884) 

tE.  Potter  Dustin  v.  Wilhelmina  Bauer. 

1.  Whether  refusal  to  dissolve  a  temporary  injunction  is  reviewable  on  error. 

2.  Where  injunction  is  the  object  of  the  action,  and  the  merits  of  the  cause  remain  to 

be  determined  by  the  judgment,  the  refusal  to  dissolve  a  temporary  injunc- 
tion is  not  a  final  order  to  which  a  petition  in  error  will  lie. 

Error  to  the  Court  of  Common  Pleas. 
Avery,  J. 

The  court  cited  47  N.  Y.,  469 ;  69  N.  Y.,  242-8 ;  67  N.  Y.,  684-6 ; 
96  U.  S.,  99 ;  28  Mich.,  463 ;  80  III,  188  ;  60  Penn.  St.,  444 ;  61  Tex., 
536  ;  2  Dan.  Ch.  Pr..  1664, 1677,  note  4;  High  on  Injunctions,  1693. 1702. 
Commenting  upon  Waison  v.  Sullivan,  6  O.  S.,  42;  Railroad  v.  Sloan, 
31  O.  S.,  1 ;  State  ex  rel.  v.  Commissioners,  ante,  000 ;  88  S.  C,,  89 
O.  S.,  58. 

Dismissed. 

Tafel  &  Lampe  and  Dustin,  Diehl  &  McCarthy,  for  plaintiff  in  error 

M.  Pohlman,  for  defendant  in  error. 

tSee  also  Burke  ▼.  Railroad,  15  O.  S.,  631. 
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191  AGREEMENT  FOR  ALIHONT. 

[Hamilton  District  Court,  March  26,  1884.1 

Melinda  B  Neely  v.  John  M.  Neely. 

Ratification,  after  divorce  has  been  announced,  of  an  agreement  as  to  alimony  pre- 
viously made,  renders  such  agreement  valid  and  binding. 

Error  to  the  Court  of  Common  Pleas. 

BUCHWALTER,  J. 

In  an  action  to  set  aside  an  entry  of  satisfaction  appended  to  a  decree 
awarding  alimony  to  plaintiff  and  to  enforce  decree  for  balance  claimed 
to  be  unpaid,  the  defendant  by  answer  averred  that  by  cross- petition  in 
the  original  cause  he  asked  divorce  from  plaintiff  and  charged  her  with 
gross  neglect  of  duty  and  adultery,  that  he  took  testimony  by  deposi- 
tions tending  to  prove  adultery,  that  thereafter  at  the  request  of  plaintiff 
it  was  agreed  that  he  should  pay  and  she  receive  $2,000  in  satisfaction  of 
alimony  irrespective  of  the  amount  to  be  ordered  by  the  court,  and  that 
no  proof  be  offered  to  support  the  charge  of  adultery  ;  that  the  parties 
observed  that  agreement  at  the  trial ;  that  the  court  granted  a  divorce 
for  gross  neglect  of  duty  on  defendant's  cross-petition  and  awarded  plain- 
tiff alimony  $35.00  by  installments,  and  that  with  full  knowledge  there- 
after plaintifi  affirmed  her  agreement  and  accepted  $2,000  cash  paid  her 
by  the  defendant,  when  her  attorney  with  her  consent  and  approval  in- 
serted the  words  of  satisfaction.  To  this  answer  plaintiff  demurred.  The 
demurrer  was  overruled,  arid  upon  the  trial  of  the  issues  the  court  made 
a  special  finding  of  facts  which  sustained  the  averments  of  the  answer  and 
also  that  plaintiff  did  not  tender  back  the  $2,000  :  Held,  1.  That  when 
the  court  announced  the  divorce,  she  became  2i  feme-sole  \  that  thereafter 
she  was  competent  to  contract  with  the  defendant  as  to  alimony  and  her 
affirmance  of  her  former  agreement  was  valid. 

2.  That  on  payment  of  the  $2,000  the  agreement  was  fully  executed  ; 
that  the  payment  of  part  before  due  under  the  decree  would  be  a  valid 
consideration  for  the  reduction  of  the  amount,  and  that  she  cannot  now 
be  heard  to  complain  of  the  fraudulent  contract  to  which  she  was  a  party 
to  suppress  testimony  at  the  original  trial. 

Affirmed. 

Peter  Keam,  for  plaintiff  in  error. 
McMath,  for  defendant  in  error. 


fSS  HUSBAND  AND  WIFE— CONVETANCB. 

[Superior  Court,  Cincinnati.] 

Georgb  Dodson  v.  Mary  E.  Dodson  and  Laura  H.  Slad9. 

1.  A  lease  was  made  to  A.,  with  privilege  of  purchase,  upon  his  paying  $19,000 
before  the  expiration  of  the  lease.  He  paid  $9,000,  and  was  unable  to  pay  more. 
His  wife  paid  $4,000  from  her  separate  estate,  and  by  consent  of  all  parties  a 
subsequent  lease  was  made  to  her,  with  privilege  of  purchase  upon  payment  of 
$6,000,  which  she  paid,  and  the  lessor  conveyed  to  her  with  warranty.  A., 
before  the  expiration  of  his  lease,  made  a  deed  of  the  premises  to  plaintiff, 
absolute  on  its  face,  but  in  fact  to  secure  payment  of  $5,000,  which  deed  was 
placed  on  record :  Held,  A.,  by  paying  $9,000,  acquired  a  contingent  equity  in 
the  land,  contingent  upon  complete  payment  being  made. 
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2.  The  deed  to  plaintifif  was  not  a  legal  mortgage,  but  was  a  charge  upon  such 
equity.    The  record  was  not  constructive  notice. 

8.  A.'a  wife  had  no  knowledge  of  the  charge  in  favor  of  plaintiff,  but  receiving  A.*8 
contingent  ec^uity  as  a  gift,  she  took  it,  subject  to  the  charge.  Plaintiff  is 
entitled  to  a  lien  upon  nine-nineteenths  of  the  premises. 

i.  This  charge  is  not  a  breach  of  the  warranty  in  the  conveyance  by  the  lessor  to 
A.*s  wife. 

PORCB,  J. 

This  is  an  action  for  the  sale  of  land  under  a  deed  absolute  on  its 
face,  given  by  Robert  M.  Dodson,  deceased,  to  the  plaintiff,  but,  as 
alleged,  given  to  the  plaintiff  in  fact  to  secure  to  him  the  payment  of  $5, 
000  due  to  him  from  said  Robert  M.  Dodson. 

In  June,  1869,  Mrs.  Slade  leased  the  premises  to  Robert  M.  Dodson 
for  three  years,  with  a  privilege  of  purchase,  $5,000  to  be  paid  down, 
$4,000  within  six  months,  and  $10,000  more  on  or  before  January  1, 1872. 
Dodson  paid  $5,000  and  $4,000,  but  no  more.  The  three  years  of  the 
lease  expired.  A  few  days  after  the  expiration  of  the  lease,  on  July  1, 
1872,  Mrs.  Slade  leased  to  Mary  E.  Dodson,  the  wife  of  Robert,  the 
premises,  with  the  privilege  of  purchase.  Mrs.  Dodson,  her  husband 
being  embarrassed  and  unable  to  make  further  payments,  had  paid  $4,000 
of  her  own  money,  and  the  privilege  of  purchase  named  in  the  lease  to 
her  was  for  $6,000.  That  lease  expired  before  the  whole  $6,000  were 
paid. 

Another  lease  was  made  to  her,  with  a  privilege  of  purchase,  and 
she  finally  completed  the  payment  of  the  $10,000.  That  being  done,  the 
$19,000  stipulated  in  the  original  lease  having  been  paid,  Mrs.  Slade 
conveyed  the  premises  by  warranty  deed  to  Mrs.  Dodson.  Robert  Dod- 
son assented  to  the  leases  subsequent  to  the  first  being  made  to  his  wife, 
with  the  privilege  of  purchase  to  her  upon  her  paying  the  sum  named 
therein.  She  made  no  stipulation  to  him  that  she  would  purchase,  nor 
did  she  give  any  consideration  to  him.  Before  the  first  lease  expired, 
Robert  Dodson  made  the  deed  to  the  plaintiff,  which  the  plaintiff  placed 
on  record. 

Mrs.  Mary  B.  Dodson  appears,  from  the  evidence,  not  to  have  had 
actual  knowledge  of  that  deed  before  her  purchase.  Her  husband  died 
before  she  completed  her  purchase.  The  question  is,  has  the  plaintiff 
any  interest  by  reason  of  the  deed  to  him  ?  If  so,  is  it  good  as  against 
the  defendants  or  any  of  them  ?  At  the  time  that  Robert  gave  the  deed 
to  the  plaintiff,  Robert  was  not  owner  of  the  premises.  He  did  not  pos- 
sess even  that  equity  in  the  land  which  is  owned  by  one  who  has  a  con- 
tract for  the  purchase.  He  had  a  privilege  to  buy  upon  the  payment  of 
the  sum  within  a  named  time,  about  one-half  of  which  he  had  paid. 
His  interest  was  simply,  then,  a  contingent  equity.  That  is  not  such  an 
interest  in  land  as  is  contemplated  by  our  statute  concerning  mortgages ; 
and  the  deed  to  the  plaintiff  is  not,  thereAre,  a  legal  mortgage ;  and  the 
fact  that  it  was  put  upon  record  does  not  operate  as  constructive  notice 
of  its  existence  for  any  purpose. 

But  a  person  may  charge  even  an  expectancy,  and  this  deed  may 
fairly  be  held  to  be  a  charge  upon  Robert  Dodson's  contingent  equity, 
which  charge  would  become  a  lien  when  that  contingent  equity  should 
ripen  into  an  estate.  There  was  no  formal  transfer  by  Robert  Dodson  to 
his  wife  of  any  interest  that  he  might  have;  but  when,  after  the  expi- 
ration of  his  lease,  Mrs.  Slade  made  a  new  lease  to  Mrs.  Dodson,  with 
a  new  privilege  of  purchase,  in  which  privilege  of  purchase  Mrs.  Dod- 
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son  bad  credit  for  the  $9,000  which  had  been  paid  by  her  husband,  and 
Robert  Dodson  assented  to  this  new  arrangement,  this  new  arrangement 
operated  as  a  transfer  from  him  to  his  wife  of  that  contingent  equity 
which  he  had  by  virtue  of  his  payment  of  $9,000.  But  this  transfer  was 
without  consideration.  Mrs.  Dodson  paid  nothing  for  it.  She  made  no 
stipulations — ^she  put  herself  under  no  obligation  to  him  or  to  any  one 
else.  The  transfer  to  her  was,  therefore,  a  volunteer,  a  gift.  Hence,  not 
being  a  purchaser  for  value,  she  took  from  her  husband  whatever  she 
acquired  from  him,  subject  to  charges  which  he  had  placed  upon  it, 
although  she  had  no  knowledge  thereof.  And  hence  she  took  his  con- 
tingent equity  of  $9,000.  subject  to  the  charge  in  the  plaintifiTs  favor  of 
$5,000.  There  was  a  great  amount  of  evidence  produced  on  both  sides 
upon  the  question  whether  or  not  there  really  was  in  good  faith  any  debt 
due  from  Robert  Dodson  to  the  plaintiff.  Upon  the  whole,  it  is  found 
upon  the  evidence  that  Mrs.  Dodson  cannot  question  the  acknowledg- 
ment that  her  husband  made  of  the  charge  of  $5,000. 

Evidence  was  also  offered  to  show  that  the  deed  to  the  plaintiff  was 
made  to  him  simply  for  the  purpose  of  enabling  him  to  be  security  on  a 
bond  for  Robert  Dodson  in  a  contingency  which  was  apprehended,  but 
which  never  came  to  pass,  and  that,  therefore,  Mrs.  Dodson  is  entitled 
to  have  a  reconveyance.  It  is  true  that  the  seventh  section  of  the 
original  statute  of  frauds,  which  requires  trusts  in  land  to  be  manifested 
and  proven  by  a  writing  signed,  has  been  omitted  from  the  Ohio  statute 
of  fraud ;  and  in  Ohio  a  trust  in  land  can  be  manifested  and  proven  by 
parol.  But  that  can  be  done  only  by  the  clearest  proof,  and  such  proof 
is  wanting. 

As  for  Mrs.  Slade,  she  is  made  party  to  the  suit  as  warrantor  of  Mrs. 
Dodson's  title. 

But  whatever  encumbrance  the  plaintiff  has  upon  the  land  is  an 
encumbrance  made  by  Robert  Dodson.  Robert  Dodson  could  not  encum- 
ber the  title  or  interest  of  Mrs.  Slade  while  held  by  her.  The  charge 
which  he  created  took  effect  only  upon  the  inter**st  acquired  by  him 
from  Mrs.  Slade  and  posterior  to  such  acquisition  by  him,  and  such  a 
charge  is  not  a  breach  of  Mrs.  Slade's  warranty. 

The  property  being  a  dwelling-house,  not  capable  of  partition,  the 
order  is,  that  if  the  plaintiff's  claim  is  not  paid,  the  premises  be  sold,  and 
of  the  proceeds  of  such  sale,  costs  and  the  plaintiff's  claim  be  paid  out  of 
nine-nineteenths  and  that  ten-nineteenths  be  paid,  without  deduction,  to 
Mrs.  Dodson. 

W.  A.  Goodman,  for  plaintiff. 

McGuffey  &  Morrill;  Ferris  &  Wilder;  S.  A.  Miller  and  Huston  & 
Holmes,  for  defendants. 
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1.  A  non-resident  of  the  county  served  out  of  the  county  with  summons,  in  a  case 

brought  on  three  causes  of  action,  one  of  which  is  against  said  non-resident 
jointly  with  a  resident  of  the  county,  and  the  other  two  causes  of  action  are 
against  such  non-resident  alone,  can,  on  motion,  enter  his  appearance  as  to 
such  two  causes  of  action  solely  for  the  purposes  of  the  motion,  have  the  said 
two  causes  of  action  stricken  from  the  petition,  and  be  dismissed  from  the  case 
as  to  them. 

2.  One  partner  cannot  sue  another,  upon  an  indebtedness  due  by  the  firm,  even 

though  the  firm  has  been  dissolved  and  all  its  business  settled  except  said 
indebtedness,  unless  the  amount  of  the  same  has  been  agreed  upon  between  the 
partners,  or  unless  there  was  a  special  promise  by  the  partner,  who  is  defend- 
ant, to  pay  the  same. 

Conner,  J. 

In  this  case  Kuigbt  brings  an  action  against  Hinton  and  Fletcher, 
alleging  that  a  partnership  was  formed  between  the  three  to  construct  a 
connection  track  between  the  Cincinnati  Southern  and  the  Cincinnati  & 
Baltimore  Railways ;  that  the  work  was  done  by  the  partnership ;  the 
compensation  therefoi  received ;  that  the  partners  have  had  various 
settlements  between  themselves  and  distributions  ol  the  amounts 
received  for  the  work  ;  that  all  the  creditors  of  the  firm  have  been  settled 
with,  and  that  all  the  matters  arising  under  and  out  of  the  partnership, 
have  been  settled,  except  the  three  items  set  out  as  causes  of  action*  in 
the  petition. 

The  plaintiff  then  sets  out  as  the  first  cause  of  action,  that  he  was 
the  owner  of  a  pile-driver  at  the  time  of  the  formation  of  the  partnership, 
and  that' it  was  agreed  by  the  firm  that  bis  pile-driver  should  be  used  in 
the  work,  and  that  the  firm  would  pay  him  therefor  the  same  price  per 
day  as  was  paid  to  other  parties  for  similar  machinery  ;  that  it  was  so 
used;  that  the  value  of  such  use  was $591;  and  he  therefore  prays  judg- 
ment against  Hititon  and  Fletcher  individually  against  each  of  them,  for 
the  sum  of  $197  and  interest. 

As  a  second  cause  of  action,  he  claims  that  Hinton  was  to  furnish 
the  necessary  capital  for  the  partnership  and  as  needed  ;  that  he  did  not 
do  so  upon  one  occasion ;  that  the  partnership  was  then  compelled  to 
borrow  the  money  and  pay  interest  therefor,  and  he  prays  judgment 
against  Hinton  for  one-third  of  the  amount  of  interest  so  paid. 

As  a  third  cause  of  action,  he  claims  that,  at  the  dissolution  of  the 
partnership,  Hinton  wrongfully  took  certain  tools  belonging  to  the  part- 
nership, and  he  asks  a  judgment  for  the  one-third  of  the  value  thereof. 

Fletcher  is  a  resident  of  Hamilton  county,  and  was  served  with  sum- 
mons. Hinton  is  a  resident  of  Greene  county,  and  was  served  with 
summons  in  that  county,  under  section  6038,  Rev.  Stat. 

The  defendant,  Hinton,  has  filed  a  motion  to  strike  from  the  peti- 
tion as  against  him,  the  second  and  third  causes  of  action,  and  to  dismiss 
the  action  as  against  him  as  to  the  matters  set  up  in  said  causes  of  action, 
on  the  ground  that  he  is  a  non-resident  of  Hamilton  county,  nor  was  he, 
nor  could  he  have  been,  summoned  in  Hamilton  county,  when  he  was 
served  with  summons  in  the  case. 
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In  framing  this  motion  the  defendant  is  careful  to  use  this  language: 
"Defendant,  David  Hinton,  now  comes  for  the  purpose  of  this  motion 
only,  and  in  no  wise  entering  an  appearance  herein,  moves,"  etc.,  so  as  to 
rebut  any  inference  of  voluntary  appearance  in  the  case. 

The  ordinary  motion  in  such  a  case,  where  a  party  desires  to  be 
relieved  from  the  effect  of  being  served,  is  a  motion  to  set  aside  the 
service.  But  in  this  case  that  cannot  be  done,  because  the  service  is 
good  as  to  the  first  cause  of  action,  which  is  against  both  Hinton  & 
Fletcher,  if  they  can  be  sued  jointly  thereon. 

Therefore,  it  being  apparent  from  the  petition  itself,  that  the  second 
and  tbird  cause  of  action  are  clearly  individual  claims  against  Hinton 
alone,  if  the  plaintiff  has  any  right  to  proceed  on  them. 

Hinton  has  the  right  to  have  them  tried  in  the  county  where  he 
lives,  and  not  here ;  and  his  appearance  in  this  case  by  this  motion,  and 
also  by  a  demurrer  to  the  first  cause  of  action,  in  which  it  is  specifically 
stated  that,  **in  no  wise  entering  his  appearance  in  this  action,  to  the 
second  and  third  causes  of  action"  he  demurs,  etc.,  is  not  voluntary,  and 
does  not  prejudice  his  rights.  Maholm  v.  Marshall,  29  O.  S.,  611 ;  sections 
5020  and  5081,  Revised  Statutes. 

The  motion  to  strike  out  will  therefore  be  granted,  and  the  action, 
as  to  said  second  and  third  causes  of  action,  will  be  dismissed. 

The  defendant,  Hinton,  has  filed  a  general  demurrer  to  the  first  cause 
of  action,  claiming  that  it  is  shown  therein  to  be  a  partnership  indebted- 
ness, upon  which  there  has  been  no  settlement,  no  balance  struck,  or 
special  promise  by  him  for  its  payment. 

It  is  apparent,  from  the  face  of  the  pleading,  that  this  matter  has 
never  been  settled  or  agreed  upon  by  the  partners  as  to  the  amount  of 
the  service  and  value  thereof;  and  it  is  expressly  averred  that  the  con- 
tract for  the  use  of  the  pile-driver  wis  made  by  the  partnership,  and  the 
promise  of  payment  then  was  by  the  partnership,  and  there  is  no  allega- 
tion of  any  special  individual  promise  of  payment  by  Hinton  or  Fletcher 
at  any  time. 

In  the  absence  of  any  such  averments,  as  to  a  settlement  between 
the  partners  or  special  promise  of  payment,  no  right  of  action  against 
the  partners  is  shown.  Pomeroy  Remedies  and  Remedial  Rights,  section 
104;  Neil  v.  Greenleaf,  26  O.  S.,  567,  570 ;  CoUyer  on  Partnership,  pages 
333,  839,  notes. 

The  demurrer  will,  therefore,  be  sustained,  and  ten  days  will  be 
allowed  to  file  amended  petition  as  to  this  first  cause  of  action. 

S.  T.  &  W.  S.  Crawford,  for  plaintiff. 

Nesbitt  &  Martin  and  B.  J.  Howard,  for  defendwit. 
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[Pickaway  District  Court,  March  Term,  1884.] 
Miusball,  Loudon  and  Gregg,  JJ. 

tjOSEPH   HaSSENPFLUG  V.   WlIXIAM   RiCB. 

1.  The  law  relating  to  awards  at  common  law  is  in   force  in  this  state.    When  the 

parties  proceed  at  common  law,  the  statute  is  not  applicable  to  any  part  of  the 
proceedings. 

2.  At  common  law  the  arbitrators  and  witnesses  need  not  be  sworn. 

3.  The  allowance  of  usurious  interest  in  the  award  was  not  illegal,  there  being  a  new 

and  distinct  consideration  for  it  in  this  case.  Besides,  the  agreement  to 
arbitrate  furnished  a  new  consideration. 

4.  At  common  law  it  is  not  necessary  that  the  award  should  show  on  its  face  that 

the  parties  were  notified,  or  that  they  met  at  the  place  designated,  or  that 
witnesses  were  examined,  evidence  offered,  or  that  the  award  was  published 
from  the  office  of  the  arbitrator. 

This  case  came  before  the  court  on  a  petition  in  error  filed  to  reverse  the  judg- 
ment of  the  court  of  common  pleas.  The  case  was  tried  in  the  court  of  common 
pleas  before  Judge  Lincoln,  who  found  for  the  defendant;  and  a  bill  of  exceptions 
was  taken  (after  a  motion  for  a  new  trial  had  been  overruled),  in  which  hill  of 
exceptions  all  the  testimony  was  set  forth. 

The  facts  were  as  follows : 

On  the  29th  day  of  March,  1881,  the  plaintiff  and  defendant  entered  into  an 
agreement,  in  writing,  submitting  "all  differences,  damages  and  claims  whatsoever 
now  existing  between  the  parties"  to  the  decision  of  Palmer  Low — the  said  award 
to  be  in  writing  and  signed  by  said  Low. 

The  said  matter  was  to  be  heard  by  him  at  his  office,  at  such  time  as  he  should 
appoint,  reasonable  notice  thereof  to  be  given  to  the  parties,  and  the  said  Low  was 
authorized  to  adjourn  the  said  hearing  at  his  pleasure.  The  submission  contained 
this  clause :  "The  undersigned  mutually  promise  and  agree  to  abide  by  and  perform 
the  award  of  the  said  arbitrator.  It  is  further  agreed  that  a  certain  promissory  note 
made  by  said  William  Rice  to  said  Hassenpflug,  dated  April  1,  1866,  for  $448.10, 
shall  be  submitted  to  the  said  arbitrator,  ana  in  calculating  whatever  may  be  due 
thereon,  the  interest  shall  be  computed  at  ten  per  cent,  per  annum." 

This  note  was  made  payable  with  interest  at  ten  per  cent,  per  annum  until 
paid. 

The  parties  were  notified  to  appear  before  the  said  arbitrator,  and  did  appear 
before  him,  and  submitted  their  claims.  The  plaintiff  submitted,  in  writing,  a 
claim  for  various  sums  of  money  paid  to  the  use  of  said  Rice  at  his  request,  amonnt- 
ing  to  $937.23  paid  in  the  years  1867  and  1868,  and  he  allowed  offsets  paid  by  Rice  on 
said  account  to  the  amount  of  (867.25.  In  addition  to  these  offsets.  Rice  claimed 
certain  payments  and  credits.  The  arbitrator  rejected  all  the  claims  on  both  sides, 
except  the  said  promissory  note;  and  made  the  following  award  : 

*'Awavd  of  arbitrator  in  case  of  Joseph  Hassenpflug  v.  Wm.  Rice,  submitted  to 
me  as  arbitrator  on  the  29th  day  of  March,  1881,  as  per  submission  in  writing  in  my 
possession :  I  find  that  the  said  William  Rice  is  indebted  to  the  said  Joseph  Hassen- 
pflug as  follows  :  On  one  promissory  note  executed  to  said  William  Rice  and  pay- 
able to  Joseph  Hassenpflug,  dated  April  1, 1866,  and  bearing  intereat  at  ten  per  cent., 
amounting  at  this  date  to  the  sum  of  (1,169.06.  I  further  find  that  said  William 
Rice  is  entitled  to  a  credit  thereon  of  (100,  paid  April  13,1877,  with  interest  thereon 
to  this  date,  at  10  per  cent.,  amounting  to  $150,  leaving  balance  due  Hassenpflug  of 
$1,018.84.  Dated  April  18,  1882.  Pees  of  arbitrator.  $25— each  party  to  pay  one- 
half. 

(Signed)  '^PalmSR  Low." 

An  action  was  brought  by  Hassenpflug  on  this  award. 

The  defendant  filed  his  answer  to  the  petition  of  the  plaintiff,  alleging  that  the 
said  award  was  void,  for  divers  reasons,  ana  among  others  the  following : 

1.  That  the  said  arbitrator  was  not  sworn. 

2.  That  the  witnesses  before  said  arbitrator  were  not  sworn. 

tThis  judgment  was  affirmed  by  the  Supreme  Court ;  see  opinion,  46  O.  8.,  $77. 
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8.     That  a  large  number  of  items  were  preaeDted  to  said  arbitrator  for  his  con 
tideration,  all  of  which  he  willfully  or  negligently  overlooked  and   did   not  pass 
upon. 

4.  That  the  said  award  failed  to  show  that  the  parties  were  notified,  or  that 
they  met  at  the  office  of  the  said  Low,  or  that  witnesses  were  examined,  or  that  eyi- 
dencc  was  offered,  or  that  the  said  award  was  published  from  the  office  of  the  said 


5.  That  said  Low  neglected  to  inform  the  parties  when  the  said  award  would 
be  published,  and  the  said  Rice  had  no  knowledge  that  the  same  was  to  be  published, 
until  he  received  a  copy  of  the  pretended  award  through  the  post-office. 

6.  That  the  allowance  of  interest  at  ten  per  cent,  per  annum  upon  the  said 
promissory  note  was  unlawful  and  usurious. 

Page,  Abemethy  and  Polsom,  for  Hassenpflug. 

1.  The  award  is  a  eood  common  law  award.  We  do  not  pretend  that  it  is  a 
sUtutory  award.    Childs,  £zr.,  v.  Updyke,  9  O.  S.,  883 ;  1  Disney,  870. 

2.  At  common  law  an  arbitrator  need  not  be  sworn.  Morse  on  Arbitration,  pp. 
110  and  1 11 ;  nor  need  the  witnesses  be  sworn. 

8.  It  is  not  necessary  that  notice  be  given  to  either  party  of  the  making  of  the 
award.  Morse  on  Arbitration,  pp.  285,  290,  279 ;  1  Stephens  Nisi  Prius,  p.  131 ;  1 
Jacob  Fisher's  Dig.,  898. 

4.  The  arbitrator  had  a  right  to  compute  the  interest  at  ten  per  cent.  The 
allowance  of  interest  at  a  greater  rate  than  that  allowed  by  law  for  the  f>ast  use  of 
money,  where  there  is  a  new  consideration,  is  not  usurjr.  The  submission  of  the 
matter  to  arbitration  furnished  a  consideration  on  each  aide.  Besides,  Hassenpflug 
testified  that  he  never  would  have  submitted  his  claim  to  arbitration  if  Rice  had 
not  agreed  that  the  interest  might  be  computed  at  the  rate  specified  in  the  note,  to- 
wit:  ten  per  cent  per  annum.  1  Sutherland  on  Damages,  631 ;  Green  v.  Adams,  14 
Am.  Rep.,  181 ;  1  Stevens,  Nisi  Pruis,  161 ;  8  Pars,  on  Cont.,  152;  Morse  on  Arb.,  185 ; 
Chase  v.  Chambers,  afUe,  000 ;  Cunningham  v.  Green,  23  O.  S.,  296.  It  is  no  ground 
of  objection  that  an  award  is  contrary  to  law.    Morse  on  Arbitration,  297. 

5.  An  award  may  be  a  sum  in  gross.  Morse  on  Arbitration,  265,  254-5;  1 
Bacon's  Abridgment,  838,  889 ;  37  Barb.,  251 ;  12  Wend.,  156 ;  16  Mass.,  395 ;  2  Am. 
Law  Reg.,  687  ;  6  Wait's  A.  &  D.,  540,  541,  546  and  547. 

6.  Awards  are  final  and  conclusive  like  the  judgments  of  a  court  of  law,  as  to 
all  matters  within  the  submission,  and  unless  there  is  fraud  or  misconduct  on  the 
part  of  the  arbitrators,  extrinsic  evidence  is  not  admissible  to  invalidate  it.  It  can* 
not  b«.  shown  that  the  arbitrators  were  mistaken.    6  Wait's  Act  &  Defenses,  530. 

7.  The  award  recites  that  it  is  made  "  as  per  submission  in  writing  in  my  pos- 
session.** This  shows  that  it  is  made  in  reference  to  the  dispute  between  the  parties. 
Gray  v.  Guennap,  1  B.  &  Aid.,  106.  An  award  ordering  the  payment  of  money  car- 
ries mutuality  in  itself,  as  it  must  be  held  to  be  a  satisfaction  of  the  matters  sub- 
mitted. See  cases  cited  in  6  Wait's  A.  &  D.,  541.  The  arbitrator  required  each 
party  to  pay  one-half  the  costs.  This  is  sufficient,  and  puts  an  end  to  all  matters 
submitted,  forever.     6  Wait's  A.  &  D.,  543. 

•  8.  Prima  Jacie^  an  award  is  good,  although  not  coextensive  with  the  submis- 
sion, because  it  is  presumed  that  it  embraces  all  that  was  called  to  the  attention  of 
the  arbitrator;  ana  if  In  fad  other  matters  were  called  to  their  attention  and  not 
passed  upon  by  them,  the  fad  must  be  proved.    6  Wait's  A.  &  D. ,  539. 

9.  No  particular  form  of  award  was  required  at  common  law.  It  might  be  ver- 
baL    Morse  on  Arb.,  256;  Corny  n't  Digest,  Arbitrament,  B.»  20. 

P.  G.  Bostwick,  for  Rice, 

MlK8HAI,I«,  J. 

1.  The  submission  and  award  in  this  case  were  made  according  to  the  common 
law  remedy  in  cases  of  arbitration.  It  is  not  claimed  by  the  counsel  for  the  plaintiff 
that  they  were  made  according  to  the  statute,  or  are  vidid  under  the  statute.  We 
have  no  doubt  whatever  that  the  law  relating  to  awards  as  at  common  law  is  in  force 
in  Ohio.  This  is  clearly  settled  in  the  case  of  Childs  v.  Updyke,  9  O.  S.,  333.  The 
remedy  by  statute  is  there  declared  to  be  simply  cumulative.  When  the  parties  pro- 
ceed at  common  law.  we  are  of  the  opinion  that  the  statute  is  not  applicable  to  any 
part  of  the  proceedings. 

%  It  is  clearly  settled  that  in  common  law  arbitrations  the  arbitrators  need  not 
be  sworn,  and  we  think  it  equally  certain  that  the  witnesses  need  not  be  sworn. 
The  arbitrator  has  no  authority  at  common  law  to  administer  the  oath,  and  an  oath 
administered  to  the  arbitrator  or  to  the  witnesses  even  by  an  officer  having  authority 
to  administer  oaths,  would  be  extra  iudicial,  and  perjury  could  not  be  assigned  in 
mchcaae. 
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8.  In  regard  to  the  (question  of  usury,  the  court  is  of  the  opinion  that  the 
allowance  of  ten  per  cent  interest  upon  the  note  was  not  illegal  under  the  circum- 
stances. There  was  a  new  and  distinct  consideration  for  it,  as  there  is  in  cases  of 
partnership  or  contracts  of  sale,  and  many  other  contracts  where  the  payment  of  a 
greater  rate  of  interest  than  the  law  allows  forms  a  part  of  the  price  at  which  an 
article  is  to  be  sold.  In  the  present  case  the  chief  consideration  for  the  submission 
was  the  agreement  to  permit  the  arbitrator  to  allow  the  rate  of  interest  which  had 
been  formerly  stipulated  for  in  the  promissory  note.  Besides,  the  agreement  to 
arbitrate  of  itself  furnishes  a  new  and  distinct  consideration. 

4.  It  does  not  appear  on  the  face  of  this  award  that  the  arbitrator  neglected  or 
refused  to  consider  all  matters  submitted  to  him.  In  regard  to  the  testimony  on 
this  subject,  the  arbitrator  states  that  he  did  consider  all  matters  that  were  brought 
to  his  attention  and  "  threw  them  out. "  This  of  course  means  that  he  rejected  them 
after  he  had  considered  them. 

6.  The  court  is  of  the  opinion  that  at  common  law  it  is  not  necessary  that  the 
award  should  show  on  its  face  that  the  parties  were  notified,  or  that  they  met  at  the 
place  designated,  or  that  witnesses  were  examined,  or  evidence  offered,  or  that  the 
award  was  published  from  the  office  of  the  arbitrator.  If,  in  point  of  fact,  a  party 
was  not  notified,  he  may  show  that  fact  by  testimony.  It  appears  from  the  answer 
ot  the  defendant  that  the  award  2t/as  delivered  to  him.  He  testified  in  the  case,  and 
does  not  deny  it.  We  do  not  think  it  was  necessary  to  give  him  notice  that  the 
award  was  about  to  be  published.  At  common  law  an  award  need  not  be  in  writing 
unless  the  parties  recjuire  it,  and  it  may  be  delivered  are  ienus,   6  Wait,  A.  &  D*,  534. 

$.  The  court  will  make  all  reasonable  presumptions  in  favor  of  aw&rds  valid 
upon  their  face,  and  they  will  be  sustained,  unless  these  presumptions  are  overcome 
by  full  proof.  These  positions  are  fully  supported  by  caaes  cited  in  6  Wait's  Act  Jk 
Def.,  pp.  546  and  549. 

Cock  burn,  C  J.,  says,  in  Hodgensin  ▼.  Ferrie:  **  It  is  not  easy  to  reconcile  all 
the  decisions  as  to  how  far  the  court  will  interfere  with  the  determination  of  an  arbi- 
trator, whether  upon  the  law  or  upon  the  facts.  But  the  modern  cases  which  hav« 
been  decided  certainly  go  the  length  of  deciding  that  unless  there  be  something 
upon  the  face  of  an  award  to  show  that  the  arbitrator  has  proceeded  upon  grounds 
which  are  not  sustainable  in  point  of  law,  the  court  will  not  entertain  an  objection 
to  it  So,  here  the  parties  have  selected  their  own  tribunal,  and  they  are  bonnd  by 
the  decision,  be  it  right  or  wrong."    3  C.  B.,  N.  S.,  189. 

In  the  case  of  the  Boston  Water  Power  Co.  v.  Gray,  6  Met,  181,  Chief  J.  Shaw 
said:  "In  general,  arbitrators  have  full  power  to  decide  upon  questions  of  law  and 
fact  which  directly  or  incidentally  arise  in  considering  and  deciding  questions 
embraced  in  the  submission.  When  not  limited  by  the  terms  of  the  submission, 
they  have  authority  to  decide  questions  of  law  necessary  to  the  decision  of  the  mat- 
ter submitted,  because  they  are  jnd^s  of  the  parties'  own  choosing.  Their  decision 
of  matters  of  law  and  fact,  thus  acting  within  the  scope  of  their  authority,  is  con- 
elusive,  upon  the  same  principle  that  a  final  judgment  of  a  court  of  last  resort  is 
conclusive — ^which  is,  that  the  part^  against  whom  it  is  rendered  can  no  longer  be 
heard  to  question  it  It  is  within  Uie  principle  of  trs  judicata ;  it  is  the  final 
judgment  for  that  case.  •  •  ♦  Therefore,  it  would  be  as  contrary  to  principle 
for  a  court  of  law  or  equity  to  rejudge  the  same  question  as  for  an  inferior  court  to 
rejudge  the  decision  of  a  superior,  or  for  one  court  to  overrule  the  decision  of 
another,  where  the  law  has  not  given  appellative  jurisdiction,  or  a  revising  power 
acting  directly  upon  the  judgment  alleged  to  be  erroneous." 

We  think,  tlierefore»  the  oovit  of  coouaon  pleas  erred,  and  the  judgment  ia 
reverted. 
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211  FREIGHT  RATES— PLEADING— TRIAL. 

[Cuyahoga  District  Court,  April,  1884.] 

tH.  T.  Thompson  &  Co.  v.  C,  C,  C.  &  I.  Ry.  Co.  kt  al. 

1.  Under  Revised  Statutes,  3373,  in  an  action  against  a  common  carrier,  for  enforcing 

discriminating  rates,  if  the  plaintifiF  purchased  the  property  deliverable  at  its 
destination,  at  a  fixed  price,  including  freight,  he  is  not  the  party  to  recover^ 
and  the  seller  alone  can  complain. 

2.  The  discretion  of  a  trial  court  in  overruling  a  challenge  will  not  be  reversed 

where  it  appears  that  the  juror  stated  that  he  worked  for  the  defendant  when- 
ever he  was  sent  for,  that  he  was  not  on  the  pay  roll  and  not  then  employed, 
and  where  such  disclosure  was  volunteered  in  an  answer  to  a  general  question 
put  to  the  whole  jury. 

3.  It  is  proper  for  the  court  to  strike  from  a  pleading  an  allegation  of  the  manner 

of  service  of  summons  upon  a  defendant  in  another  case,  for  the  manner  o^ 
service  shown  by  the  officer  in  conclusion. 

L  The  statement  of  a  physician  as  to  the  severe  illness  of  a  witness,  whose  deposi- 
tion is  taken,  which  statement  is  accidentally  taken  to  the  jury  room,  will  not 
warrant  reversal  of  the  judgment,  no  allusion  being  made  to  the  subject-matter 
of  the  case,  although  it  may  have  tended  to  arouse  sympathy  for  the  witness, 
as  one  about  to  die,  and  cause  undue  weight  to  be  given  to  his  testimony. 

Error  to  the  Cotirt  of  Common  Pleas. 

Lbmhon,  J. 

The  first  assignment  of  error  in  this  case  states  that  the  court  of 
common  pleas  erred  in  granting  the  motion  of  defendants  to  strike  from 
plaintiff's  reply. 

The  error  assigned  fails  to  inform  this  court  what  it  was,  the  strik- 
ing of  which  from  said  reply  is  alleged  as  error.  In  looking  at  the  reply 
referred  to,  we  find  a  portion  of  the  same  so  obliterated  by  pencil  lines 
drawn  over  the  writing  as  to  obscure  the  reading,  and  rendering  a  por- 
tion of  the  reply  unintelligible. 

We  might  dismiss  this  assignment  of  error  from  further  considera- 
tion with  the  remark,  that  a  pleading  so  obliterated  would  not  claim  the 
attention  of  the  court. 

We  have  endeavored,  however,  to  make  out  and  read  the  obliterated 
writing,  and  have  succeeded  so  far  as  to  find  the  reply  to  contain  a  state- 
ment of  the  service  and  the  manner  of  service  of  summons  in  the  action 
upon  the  Cleveland,  Tuscarawas  Valley  &  Wheeling  Ry.  Co.  This  por- 
tion of  the  reply  being  the  part  obliterated  is,  we  may  presume,  the  part 
ordered  by  the  court  of  common  pleas  to  be  stricken  out.  With  this 
action  of  the  court  of  common  pleas,  we  are  content.  The  service  of 
process  in  an  action  should  be  shown  by  the  return  of  the  ou^cer  mak- 
ing the  service,  and  with  the  return  so  made  the  parties  are  concluded, 
hence,  it  was  proper  that  the  court  should  on  motion  order  so  much  of 
plaintiff's  reply,  as  contained  a  statement  of  the  service  of  summons  on 
a  defendant  from  the  pleading ;  this  the  court  of  common  pleas  did,  and 
we  approve  and  confirm  their  action  in  this  regard. 

For  a  second  assignment  of  error  the  plaintiff  says  that  the  court 
of  common  pleas  erred  in  overruling  plaintiff's  challenge  to  a  juror. 

tLeave  to  file  petition  in  error  to  this  caae,  in  the  Supreme  Court,  waa  refused 
Pebmary  17, 1886i 
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prom  the  bill  of  exceptions  it  appears,  that  R.  A.  Jones  being  called  as  a 
juror,  the  plaintiff  inquired  whether  any  of  the  jurors  were  employees  of 
either  of  defendants,  whereupon  said  Jones  arose  and  stated  that  he  had 
worked  for  the  first  named  defendant,  the  C,  C,  C.  &  I.  Ry.  Co.,  that 
plaintiff  then  challenged  said  Jones  for  cause,  and  thereupon  said  Jones, 
in  answer  to  questions  by  the  court,  said  he  had  worked  for  the  first 
named  defendant,  hauling  away  dirt,  ashes  and  rubbish  from  their  depoth 
in  Cleveland ;  that  he  did  their  hauling  of  that  kind  when  they  sent  for 
him  to  do  so ;  that  he  had  no  contract  with  them  about  it ;  that  they  sent 
for  him  when  they  wanted  him  to  do  such  work ;  that  he  was  not  on  any 
pay-roll,  was  not  then  in  their  employ ;  that  they  did  not,  he  supposed, 
consider  him  an  employee  of  the  company ;  that  he  also  hauled  and 
worked  for  others ;  that  he  sometimes  was  employed  three  or  four  days 
in  a  month  working  at  depots,  and  sometimes  only  part  of  a  day.  And 
thereupon  the  court  of  common  pleas  overruled  said  challenge.  The 
statute  provides  that  '4f  there  shall  be  impaneled  for  the  trial  of  any 
cause,  any  petit  juror  *  *  *  who  is  either  party's  employer, 
employee,  counselor,  agent,  etc.,  etc.,  he  may  be  challenged  for  cause 
4e  ♦  ♦  and  the  same  shall  be  considered  as  a  principal  challenge,  and 
the  validity  thereof  shall  be  tried  by  the  court,  and  any  petit  juror  who 
shall  be  returned  for  the  trial  of  any  cause  and  against  whom  no  princi- 
pal cause  of  challenge  can  be  alleged,  may  nevertheless,  be  challenged 
on  the  ground  of  prejudice  against  or  partially  for  either  party  *  *  ♦ 
or  any  other  cause  that  may  render  him  at  the  time  an  unsuitable  juror, 
and  the  validity  of  such  challenge  shall  be  determined  by  the  court." 

The  court  of  common  pleas  overruled  the  challenge  of  the  plaintifi 
to  the  juror  Jones,  doubtless  holding  (correctly  as  we  think),  that  Jones 
was  not  an  employee  of  the  C,  C,  C.  &  I.  Ry.  Co.  The  court  of  com- 
mon pleas  must  have  further  held  that  the  former  transactions  between 
said  Jones  and  said  defendant  did  not,  so  far  as  disclosed,  show  any  prej- 
udice for  or  against  either  party  by  said  juror,  nor  that  he  was  a  partial 
or  unsuitable  juror  to  try  the  issues  between  the  parties.  In  this  ruling 
we  see  no  error.  Where  a  juror  manifests  no  disposition  to  conceal  the 
relations  which  have  existed  between  him  and  a  party,  but  makes  a 
statement  apparently  frank  and  free,  something  more  should  be  found  to 
evidence  his  unfitn^  to  fairly  try  an  issue,  than  the  fact  that  he  had 
been  occasionally  employed  by  one  of  the  parties  to  do  temporary  jobs. 
Some  place  must  be  given  to  the  judicial  discretion  necessarily  vested  in 
the  court  before  whom  the  impaneling  of  the  jury  proceeds.  Before  we 
should  proceed  to  reverse  for  this  cause  something  more  should  be  shown 
us  than  the  naked  possibility  that  the  juror,  Jones,  might  have  been 
influenced  in  his  determination  between  the  parties  by  circumstances  so 
remote  and  inconsequential. 

The  third  assignment  of  error  states  that  the  court  erred  in  the 
charges  given  to  the  jury;  the  fourth,  that  the  court  erred  in  refusing  to 
give  the  charges  requested  by  plaintiffs  to  be  Riven.  We  will  consider 
these  two  assignments  together.  The  specific  objections  taken  to  the 
charge  of  the  court  as  given  are,  that  the  court  of  common  pleas, 
assume  the  action  to  be  brought  under  the  statute,  section  3373,  for  the 
recovery  ot  the  statutory  penalty  against  carriers  for  enforcing  discrimi- 
nating rates ;  that  the  court  instructed  the  jury  that  the  action  was  one 
to  recover  such  statutory  penalty,  and  nothing  else,  and  particular  objec- 
tion is  made  because  the  court  instructed  the  jury  that  if  they  found 
from  the  evidence  that  plaintiffs  purchased  coal  from  O.  Young  &  Co., 
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to  be  delivered  in  Cleveland,  then  it  was  no  concern  of  the  plaintiffs 
what  charges  for  carriage  the  defendants  imposed ;  that  was  a  matter 
between  O.  Young  &  Co.  and  defendants,  and  because  in  this  connection 
the  court  said  to  the  jury,  that  the  plaintiffs  could  not  recover  in  this 
action  unless  the  jury  found  that  defendants  had  imposed  and  collected 
of  plaintiffs,  upon  coal  of  plaintiffs,  shipped  by  the  plaintiffs,  rates  in 
excess  of  those  charged  by  defendants  to  others  for  carriage  of  the  same 
or  like  property  in  the  same  direction  at  the  time  and  over  distances  as 
great  or  greater  than  the  distance  along  which  the  property  of  plaintiffs 
had  beeen  carried. 

The  court  in  this  connection,  directed  the  attention  of  the  jury  to 
the  question,  whether  the  coal  when  received  and  shipped  by  defendants, 
was  the  property  of  plaintiffs  or  the  property  of  the  miners  from  whom 
plaintiffs  purchased ;  and  to  the  question  whether  the  plaintiffs  purchased 
the  coal  at  the  mines  to  be  delivered  to  plaintiffs  at  Cleveland,  as  was 
claimed  by  defendants — with  freight  added ;  and  the  court  said  to  the 
jury,  that  if  the  jury  found  such  claim  of  defendants  to  be  the  fact 
their  verdict  should  be  for  defendants;  and  to  determine  this  question,  . 
the  court  instructed  them  to  look  to  all  the  evidence  in  the  case  bearing 
on  that  question,  including  letters  of  Young  &  Co.,  to  plaintiffs.  The 
jury  were  instructed  if  they  found  the  coal  when  shipped  was  the  prop- 
erty of  plaintiffs,  and  that  it  was  shipped  by  plaintiffs  either  in  pursu- 
ance of  a  special  contract  or  without  any  special  contract,  in  which  case 
the  law  would  imply  a  contract,  and  the  jury  found  that  defendants 
imposed  a  charge  on  the  carriage  of  said  coal  in  excess  of  the  freight 
charged  and  received  by  them  from  others  for  the  carriage  of  coal  from 
the  same  place  or  from  places  more  distant,  to  the  same  point  of  delivery  at 
the  same  time,  then  their  verdict  should  be  for  plaintiffs  for  the  statutory 
penalty,  and  for  each  such  excessive  charges  they  should  find  for  plain- 
tiffs a  verdict.  If,  however,  they  found  that  the  coal  was  sold  to  plain- 
tiffs by  the  miners  thereof  to  be  delivered  to  plaintiffs  at  Cleveland,  for 
a  price  agreed  upon,  which  price  was  to  include  the  price  of  the  coal  and 
of  its  carriage  to  and  delivery  at  Cleveland,  and  the  jury  found  that 
upon  the  coal  so  shipped  and  delivered,  the  defendants  collected  from 
plaintiffs  on  delivery  the  price  of  the  coal  including  freight,  then  the 
plaintiffs  could  not  recover,  even  though  the  jury  found  that  defendants 
allowed  and  paid  to  the  miners  of  the  coal  a  rebate  or  drawback  as 
charged  by  the  plaintiffs. 

To  the  instructions  so  given,  and  to  each  of  them,  the  plaintiffs  in 
error  being  plaintiffs  below,  in  due  time  excepted,  and  they  asked  the 
court,  in  a  series  of  requests  to  charge,  to  modify,  and,  in  some  respects, 
to  overrule  the  instructions  so  given.  The  requests  to  charge  so  pre- 
sented by  plaintiffs,  the  court  refused  to  give.  Some  of  the  requests 
were  refused  for  the  reason  that  they  were  embodied  in  the  charge  as 
given,  others  because  inconsistent  with  the  rulings  and  opinions  of  the 
court. 

After  a  careful  examination  and  consideration  of  the  charge  as 
given,  of  the  requests  to  charge  so  refused,  of  the  pleadings  in  the  case, 
and  the  statute  under  which  the  action  was  brought,  we  have  been 
unable  to  find  any  error  of  which  the  plaintiffs  have  cause  to  complain. 
Indeed,  we  feel  it  due  to  the  court  who  presided  at  the  trial,  to  say  that 
the  charge  in  the  respects  complained  of,  was  explicit,  clear  and  free 
from  error;  and  that  the  record  furnishes  abundant  evidence  that  the 
plaintiffs  were  given  a  fair  and  impartial  trial. 
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Upon  the  trial  a  circumstance  occurred  which  plaintiffs  in  error 
allege  gave  to  the  testimony  of  an  important  witness,  improper  weight 
to  their  injury. 

One  Young,  a  witness  in  the  case,  was  taken  sick,  and  an  affidavit 
of  his  physician  was  read  to  the  court,  as  it  is  said,  in  the  hearing  of  the 
jury,  stating  Young's  severe  illness,  and  his  inability  to  attend  the  trial ; 
the  court  allowed  adjournment  to  give  opportunity  to  take  his  deposition, 
which  was  taken  and  read  in  evidence  upon  the  trial.  By  some  means, 
presumably  an  oversight  of  counsel,  the  physician's  statement  was 
lound  among  the  papers  committed  to  the  jury  upon  their  retirement, 
and  this  is  alleged  as  an  error  occurring  at  the  trial,  to  the  injury 
of  the  plaintiffs  in  error.  No  fraud  or  improper  conduct  is 
imputed  to  any  one,  and  it  will  be  observed  that  the  statement  of 
the  physician  contains  no  allusion  to  any  of  the  matters  in  issue  between 
the  parties.  Yet  it  is  s«id  that  the  statement  tended  to  excite  sympathy 
for  the  afflicted  witness,  and  because  of  the  probability  it  presented  that 
the  witness  would  not  long  survive,  the  jury  may  have  been  influenced  to 
^ive  undue  weight  to  the  statements  of  such  witness. 

We  thinly  the  circumstance  alluded  to  is  not  of  sufficient  importance 
to  warrant  this  court  in  reversing  the  judgment  of  the  court  of  common 
pleas.  Matters  of  this  character  are  liable  to  arise  frequently  during 
trials,  and  they  in  fact  do  not  infrequently  arise.  If  judgments  were  to 
be  reversed  for  such  cause,  the  expense  and  uncertainty  of  judicial  pro- 
ceedings would  be  largely  enhanced,  to  the  detriment  of  public  interests. 
Before  this  court  can  endorse  such  a  practice,  it  will  require  satisfactory 
evidence  that  the  incident,  whatever  it  may  have  been,  prevented  an 
impartial  determination  of  the  case.  Something  more  will  be  required 
than  a  mere  suggestion  of  the  possibility  of  influence,  from  a  circumstance 
apparently  so  unimportant,  not  chargeable  to  the  procurement  or  act  of 
the  prevailing  party. 

Upon  the  record  as  a  whole,  we  are  impressed  with  the  opinion  that 
the  plaintiffs  in  error  were  given  a  fair  and  impartial  trial,  that  the  rulings 
of  the  court  were  not  unfavorable  to  them,  and  not  erroneous,  and  that 
the  parties  should  be  held  to  abide  the  result. 

The  petition  in  error  will  be  dismissed  with  costs  and  the  cause 
remanded. 

W.  C.  Rogers,  for  plaintiffs  in  error. 

H.  H.  Poppleton  and  Joel  W.  Tyler,  for  defendant  in  error. 
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[  Hamilton  District  Court.] 

John  Dempsby  v.  Elizabeth  Moraw. 

In  an  action  upon  a  bank  check,  as  of  date  January  15, 1877,  but  bearing  tlie  appear- 
ance of  having  been  altered  to  January  25, 1877,  the  maker  set  up  the  alteration 
in  defense:    Held: 

1.  That  the  alteration  was  material.     1  £z.  Diy.,  176. 

2.  That  the  alteration  was  not,  either  upon  its  face,  or  in  connection  with  accom- 

panying circumstances,  peculiarly  suspicious,  or  beneficial  to  the  holder. 

3.  That  upon  the  issue  the  burden  of  proof  was  on  the  defendant. 
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4.  That  it  was  error  to  cliarge  the  jury,  "  The  bnrden  of  proof  of  showing  when, 
how,  aud  by  whom,  such  alteration  in  the  date  of  the  check  in  controversy  was 
made,  such  alteration  being  apparent  on  the  face  of  the  instrument,  is  upon 
the  piainiiff,  such  alteration  being  one  that  would  be  beneficial  to  the  holder" 
—citing  Huntington  v.  Finch,  3  O.  S.,  445;  37  Am.  R.,  259,  25  Kan.,  510,  and 
cases  in  note ;  10  Rep.,  418;  63  Mo.,  63 ;  44  N.  H.,  227 ;  8  Ex.  Div..  171 ;  11  Conn., 
531 ;  6  Cush.,  3l4  ;  133  Mass.,  566;  Wharton  on  Evidence,  sec.  629. 

Error  to  the  Court  oi  Common  Pleas. 

BUCHWALTER,  J. 

The  action  was  by  plaintiff,  Dempsey,  against  the  exectitrixof  Moran, 
upon  a  certain  check  for  82,320.60,  drawn  by  James  Moran  in  his  lifetime 
in  favor  of  the  payee,  Edward  McDonald,  upon  the  Lafayette  Bank, 
averred  to  be  dated  January  15.  1877,  and  endorsed  to  plaintiff,  recovery 
sought  against  the  estate  of  the  maker,  James  Moran,  and  the  estate  of 
the  payee  and  endorser,  Edward  McDonald.  The  defendant,  Moran, 
answered  and  admitted  the  execution  of  the  check  as  of  date  January 
15,  1877,  but  averred  that  there  had  been  a  material  alteration  in  the 
check  by  changing  the  date  from  January  15  to  January  25, 1877,  witnout 
the  knowledge  or  consent  of  the  maker,  thereby  discharging  his  estate 
from  liability,  all  of  which  was  denied  by  the  reply. 

Other  issues  were  raised  by  the  pleadings,  and  upon  the  trial  of  the 
case  a  general  verdict  of  the  jury  was  given  against  the  plaintiff  and  in 
favor  of  both  of  defendants,  and  upon  motion  for  a  new  trial  the  court 
granted  the  same  and  set  aside  the  verdict  as  to  the  endorser,  McDonald, 
but  overruled  the  same,  and  entered  judgment  upon  the  verdict  against 
plaintiff  as  to  the  defendant,  Moran. 

Of  the  errors  alleged,  it  is  claimed  the  court  erred  in  its  charge  to 
the  jury  upon  the  alteration  of  the  check. 

The  part  especially  complained  of  is  in  the  following  words:  "The 
burden  of  proof  showing  when,  how,  and  by  whom,  such  altera- 
tion in  the  date  of  the  check  in  controversy  was  made,  such  altera- 
tion being  apparent  on  the  face  of  the  instrument,  is  upon  the  plaintiff, 
such  alteration  being  one  that  would  be  beneficial  to  the  holder,  whether 
it  was  held  by  McDonald  or  the  plaintiff." 

The  court,  in  another  part  of  its  charge,  instructed  the  jury  that  the 
alteration  from  the  15th  to  the  25th  of  January  was  a  material  alteration, 
and  in  this  regard  the  charge  is  supported  by  authority.  1  Ex.,  Div.  B., 
L.  R.,  176. 

As  to  what  presumption  arises  and  as  against  whom  the  presumption 
arises  when  an  alteration  is  made  in  the  date  of  the  check,  is  a  much 
mooted  question,  "^'arious  rules  have  been  laid  down,  apparently  sup- 
ported by  authority,  among  them  the  one  which  was  adopted  by  the 
Supreme  Court  of  this  state  in  Huntington  v.  Finch,  supra,  that,  '*  where 
such  alteration  appearing:  on  an  instrument  is  not  peculiarly  suspicious 
and  beneficial  to  the  pei^on  seeking  to  enforce  it,  the  alteration  will  be 
presumed  to  have  been  made  either  before  the  execution  of  the  paper  or 
thereafter,  by  the  agreement  of  the  parties. 

It  is  also  mooted  whether  it  is  a  question  of  law  for  the  court  to 
determine,  or  one  of  fact  for  the  jury,  under  proper  instructions  by  the 
court,  as  to  whether  a  material  alteration  apparent  on  the  face  of  the 
paper  is  peculiarly  suspicious  or  beneficial  to  the  holder.  It  was  held  in 
Paramore  v.  Lindsey,  68  Mo.,  63,  that  "  in  the  first  instance  the  prelimi- 
nary question,  whether  the  alteration  bore  marks  of  suspicion,  would  be 
for   the    court    on  inspection    of  the  instrument;    that  if  the  altera^ 
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tion  was  suspicious  on  its  face  *  *  *  the  question  of  time  and 
intent  of  the  alteration  should  ultimately  rest  with  the  jury;  that,  in  the 
absence  of  such  suspicious  circumstance,  the  presumption  would  be  that 
the  alteration  was  made  prior  to  or  contemporaneous  with  the  execution  ;" 
and  likewise,  it  was  held  by  McCreary,  J.,  in  Cox  v.  Palmer,  10  Rep.,  418, 
where  the  court  citing  Huntington  v.  Finch,  as  laying  down  the  rule  by 
which  the  apparent  conflict  of  authorities  may  be  reconciled,  also  held 
that  the  question  whether  the  alteration  in  the  check  was  peculiarly  sus- 
picious or  beneficial  to  the  holder  was  a  question  of  law  for  the  court. 
It  was  held  to  the  contrary  in  Cole  v.  Hill,  44  N.  H.,  284,  viz.,  that  it  was 
a  matter  of  fact  to  be  determined  not  by  the  court  but  by  the  jury,  with 
proper  instructions. 

In  the  case  at  bar,  by  the  proof,  it  appears  that  when  the  check  was 
dated  January  15,  1877,  the  maker  had  no  money  in  his  bank,  and  did 
not  deposit  any  or  open  an  account  until  the  twenty-fifth  of  January . 
And  then  again  it  appears  in  proof  that  when  McDonald  presented  the 
check  the  second  time  at  the  bank  this  alteration  appeared  upon  it.  An 
explanation  was  made  by  him  that  he  understood  the  funds  were  to  be 
there  that  day,  the  25th.  And  again,  on  the  same  day,  McDonald,  the 
payee,  and  Moran,  the  maker,  appeared,  and  at  a  desk  in  the  bank  had 
a  conference  together.  The  proof  is  conflicting  as  to  whether  Moran  in 
fact  wrote  the  figures  **  1 "  and  **  2,"  and  does  not  show  that  either  were 
written  by  the  hand  of  Dempsey  or  McDonald.  There  is  no  great  dis- 
similarity in  the  ink  by  which  the  figures  **  1 "  and  **  2  "  were  written. 
It  is  accountable  in  common  experience  by  having  applied  the  blotter  to 
the  figure  "  2  "  immediately  after  it  was  written,  and  to  have  let  the  ink 
dry  as  to  figure  **1;"  there  is  no  fact  apparent  in  proof  by  which  the 
holder  of  the  check,  either  as  McDonald  or  Dempsey,  obtained  any 
advantage  by  reason  of  the  change. 

If  the  court  sought  in  this  case,  as  appears  by  so  much  of  the  charge 
as  herein  stated,  to  determine  as  matter  of  law  upon  whom  rests  the 
burden  of  proof — granting  it  to  have  been  the  province  of  the  court — 
there  were  no  facts  to  sustain  the  conclusion  that  the  burden  was  on  the 
plaintiff';  for  the  alteration  was  not,  either  upon  its  iace  or  in  connection 
with  the  accompanying  circumstances,  peculiarly  suspicious  or  beneficial 
to  the  holder.  Carrying  the  rule  to  its  utmost  limits  as  againot  the  holder 
of  the  paper,  if  the  burden  were  rightly  determined  as  matter  of  law  by 
the  court,  he  could  not  be  held  to  explain  when,  where,  and  by  whom 
altered ;  it  was  sufficient,  as  held  in  Drum  v.  Drum,  187  Mass.,  566,  if  the 
holder  account  that  he  himself  or  his  agents,  or  those  through  whom  he 
claimed,  have  not  made  the  alteration  and  show  the  care  and  custody  of  the 
check  or  note ;  but  he  was  not  bound  to  show  who  did  it,  or  the  circum- 
stances under  which  the  change  was  made,  simply  to  clear  himself  from  the 
implication  that  he  had  made  it  purposely  to  affect  the  instrument.  If 
the  court  sought,  as  appears  in  other  portions  of  the  charge  to  refer  it  to 
the  jury  to  determine  as  matter  of  fact,  then  that  portion  of  the  charge 
prejudiced  the  finding  by  the  jury. 

In  this  case  the  plaintiff*  was  not  seeking  to  recover  upon  an  altered 
check.  He  was  seeking  to  recover  upon  the  check  in  its  original  date, 
and  as  has  been  held  by  numerous  authorities,  if  an  alteration  has  been 
made  to  carry  out  the  purpose  and  understanding  of  the  parties,  or  if 
made  by  the  holder  in  good  faith  to  carry  out  the  agreement  of  the  parties, 
which  is  thereafter  repudiated  by  the  maker,  that  the  holder  may  restore 
the  note  to  its  original  condition  and  bring  this  action  on  it  in  that  state, 
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it  appearing  that  the  alteration  was  made  in  good  faith  and  not  for  the 
purpose  of  fraud— 18  Ind.,  448;  13  O.  F.  Smith,  187;  11  Gray,  390;  61 
la.,  457  ;  Byles  on  Bills,  7  ed.,  note,  p.  326. 

By  the  issues  in  this  case  the  burden  of  proof  was  on  the  defendant. 
The  defendant  pleaded  that  the  change  was  made  by  the  plaintiff,  and 
while  it  would  have  been  proper  for  the  court  to  iustruct  the  jury  with 
reference  to  presumptions  arising  in  the  event  they  should  find  as  matter 
of  fact  that  the  alteration  was  suspicious  and  beneficial  to  the  holder, 
yet  that  did  not  shift  the  burden  of  proof  upon  the  plaintiff  who  duly 
called  for  instructions  as  to  presumptions  on  the  facts  in  proof.  La 
Boiteau  v.  Insurance  Company,  5  Dec.  R.,  242,  (s.  c,  4  am.  Law  Rec,  1.) 
superior  court,  general  term,  1875.  As  there  were  other  vital  issues  in 
the  case,  at  least  one  of  payment  by  the  substitution  of  another  check  ;  it 
is  to  be  regretted  that  the  record  does  not  disclose  a  special  finding  upon 
this  issue  of  the  alteration  of  the  check,  but  we  cannot  determine  whether 
it  was  their  finding  under  this  charge  of  the  court  that  led  the  jury  to 
the  verdict  in  the  case,  or  if  it  was  upon  the  other  issue.  ''A  misdirec- 
tion of  the  jury  as  to  the  burden  of  proof  is  error  for  which  the  judgment 
will  be  reversed  at  the  instance  of  the  party  prejudiced  thereby."  McNutt 
V.  Kaufman,  26  O.  S.,  127.  For  this  error,  therefore,  the  judgment  must 
be  reversed  and  the  cause  remanded  for  further  proceedings  at  the  cost 
of  defendant  Moran. 

T.  C.  Mallon  &  Coffey,  for  plaintiff  in  error. 

Jordan,  Jordan  &  Williams,  for  defendant  in  error. 
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♦City  iNStiRANCK  Co.  v.  John  B.  Roberts  and  Bdwin  Stbvbns. 

Vor  opinion  in  thi«  case  see  6  Dec.  R.,  1218  (s.  c.,  12  Am.  I^w  Rec,  744). 


220    LOST  CERTIFICATE  OF  DEPOSIT—INDEMNITY  BOND* 

[Hamilton  District  Court] 

fCiTizBNs'  National  Bank  v.  Bugbnb  B.  Browx. 

Brown  deposited  with  the  bank,  on  August  9, 1882,  $1,146,  and  received  9  certificate 
of  deposit,  payable  to  his  order  on  return  thereof.  The  certificate,  being  unin- 
dorsed, was  lost  by  Brown  on  the  sixteenth  day  of  September,  1882,  and  he 
immediately  notified  the  bank  thereof,  and  on  the  eighteenth  day  of  September, 
1882,  demanded  payment.  The  bank  refused  payment  unless  Brown  gave  an 
indemnity  bond:  Held^  On  these  facts  that  Brown  was  entitled  to  recover 
•gainst  the  bank  on  his  lost  certificate  without  condition  or  indemnity,  and  that 
recovery  in  this  action,  or  payment  to  Brown,  would  be  a  bu  and  complete 
defense  to  any  other  action  on  this  certificate  of  depoail. 

Error  to  the  Superior  Court  of  Cincinnati 

BnCHWALTBR,  J. 

The  defendant  in  error  sought  recoverv  against  the  bank  itpoii  a  lost  certificate 
of  deposit,  dated  August  0, 1882,  in  the  sum  of  $1,146,  payable  to  his  order  upon  the 
retnm  of  the  certificate.    He  averred  that  he  lost  this  certificate,  unindorsed,  6ep- 

tSee  opinion  of  Supreme  Court,  45  O.  S.,  89,  affirming:  the  above. 
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tember  16, 1882,  of  which  he  gave  immediate  notice  to  the  bank,  and  demanded  pay 
ment  September  18,  1882.  The  bank  admitted  the  deposit,  the  giving  of  the 
certificate,  the  notice  of  the  loss,  and  demand  for  payment;  but  refused  payment 
niiless  indemnified  against  liability  upon  any  subsequent  demand  and  recovery  by 
the  finder  or  holder  of  the  certificate.  On  the  trial  the  defendant  in  error 
recovered  judgment  as  asked.  For  the  reversal  of  that  judgment  this  error  is 
prosecuted. 

We  have  read  the  proof  given  before  the  trial  court,  and  find  that  the  defendant 
in  error,  on  September  16,  lb82,  between  7  and  10  p.  ic.,  visited  several  drinking 
saloons  in  the  city,  with  his  uncle,  a  Mr.  Allen,  and  was  somewhat  intoxicated,  but 
able  to  give  an  account  of  himself ;  that  at  a  restaurant  on  Vine,  where  he  and  his 
uncle  took  a  meal,  he  boasted  of  the  money  he  had  made  and  saved,  as  evidenced 
by  this  certificate  of  deposit,  which  he  exhibited.  Both  testify  it  was  not  then 
indorsed  and  that  Brown  put  it  back  into  a  memorandum  book  which  he  returned 
to  his  vest  pocket  After  their  meal  both  went  to  Main  street,  and  Brown  took  a 
street  car  for  his  home  at  Ninth  and  Main  streets,  fell  asleep  and  rode  to  the  head 
of  Main  street,  where  he  was  awakened  by  the  conductor,  who  demanded  another 
fare  to  return  down  the  street,  and  therefore  he  discovered  that  his  pocket  book 
with  the  certificate  of  deposit  was  lost. 

It  was  claimed  by  counsel  that  if  there  was  a  possibility  that  the  certificate  was 
not  lost  as  claimed,  or  indorsed  when  lost,  that  recovery  should  not  have  been  had. 
But  viewing  it  by  the  test  which  counsel  would  demand,  we  are  satisfied  from  the 
proof  beyond  even  a  reasonable  doubt,  that  the  certificate  was  lost  without  indorse- 
ment as  claimed,  it  appearing  without  contradiction  that  it  was  seen  but  a  short 
time  before,  and  that  his  pocket  book  was  lost  at  the  same  time. 

The  trial  court,  upon  the  proof  offered,  found  that  the  certificate,  when  lost  on 
September  16,  1882,  was  not  indorsed  by  the  plaintiff,  that  on  September  18,  18Si, 
demand  of  payment  was  made  from  the  defendant,  and  that  certificate  was  then 
overdue  and  payable,  but  that  the  defendant  refused  to  pay  the  same. 

The  certificate  of  deposit  in  question  was  a  negotiable  instrument  within  the 
meaning  of  sec.  8171,  Rev.  Stat,  but  only  by  the  indorsement  of  the  payee,  Brown. 
Howe  V.  Hartness,  11  O.  S.,  449;  Miller  v.  Austen,  13  How.  (U.  S.),  218. 

The  stipulation  in  this  instrument  to  pay  "on  return  of  this  certificate,*'  does 
not  make  it  payable  upon  a  contingency,  or  constitute  a  condition  precedent  to  an}^ 
payment ;  such  provision  is  implied  if  not  expressed,  in  every  promissory  note.  It 
IS  a  part  of  the  law  merchant  that  such  note  shall  be  returned  to  the  maker  upon  the 
payment  thereof,  but  the  failure  to  so  return  will  not  defeat  recovery.  Frank  v. 
Wessels,  64  N.  Y.,  155;  Hunt  v.  Devine,  37  Ills.,  137. 

This  certificate  being  drawn  payable  to  Brown's  order  and  lost  without  indorse- 
ment, no  other  recovery  can  be  had  thereon,  even  if  found.  This  action  would  bar 
Brown  from  further  recovery,  or  any  one  claiming  by  an  afler  transfer.  He  who 
could  forge  the  payee's  name  cannot  recover,  and  were  he  to  transfer  it  to  another 
who,  without  knowledge,  pays  value  therefor,  such  person  could  not  recover.  By 
proof  of  the  forgery  the  bank  can  make  a  complete  defense.  In  Thayer  v.  King, 
15  O.,  242,  recovery  was  asked  in  an  action  at  law  upon  three  promissory  notes, 
indorsed  on  the  back  but  past  due  when  lost  and  recovery  had.  The  court  held  that 
any  person  finding  the  notes,  though  indorsed,  or  any  person  to  whom  they  might 
be  transferred,  could  not  recover,  because  such  person  must  take  them  with  such 
equities  as  existed  between  the  parties  at  the  time  of  the  loss. 

In  Lamson  v.  Pfaff,  1  Handy,  449,  a  recovery  at  law  was  sought  upon  a  lost  bill 
of  exchange,  of  which  an  acceptance  had  been  sent  by  mail  from  P.  to  L-,  payable  to 
L.'s  order  six  months  thereafter,  but  never  received  by  L.,  and  thereby  lost  before 
due.  The  court,  Gholson,  J.,  in  special  term,  held  on  these  facts  there  was  a  right 
of  recovery  in  an  action  at  law,  without  indemnity ;  that  the  accceptance  not  being 
indorsed,  no  other  person  could  thereafter  recover  in  any  other  action  founded 
thereon. 

We  are  of  opinion  that  the  facts  in  proof  put  this  case  clearly  within  the  mle 
stated  in  Thayer  v.  King;  that  the  proof  makes  out  a  case  as  stated  by  plaintiff 
Brown  in  his  petitition.  which  this  court  (as  otherwise  constituted)  held  stated  a 
good  cause  of  action.    Brown  v.  Citizens'  Nat.  Bank,  ante^  000. 

The  rule  as  here  stated  and  as  held  in  the  foregoing  authorities,  as  to  the  right 
of  recovery  without  indemnity,  is  controverted  by  the  English  rule,  and  likewise 
by  the  New  York  cases  as  cited  by  counsel,  but  the  latter  are  founded  on  a  statute 
requiring  an  indemnity  in  all  cases,  whether  the  lost  instrument  be  indorsed  or  not, 
due  or  overdue.    Vol.  2,  N.  Y.  Laws,  406,  sees.  75  and  76,  as  cited  in  64  N.  Y.,  166. 

With  these  views  upon  the  foregoing  issues,  it  is  unnecessary  to  here  state  our 
conclusion  upon  the  question  whether  this  certificate  was  overdue  when  losL    The 
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authorities  cited  lead  to  much  controversy.  Of  those  tending  to  sustain  the  affirma- 
tive, there  are,  36  Mich  ,  494;  37  III.,  137  ;  29  Cal.,  603  ;  1  Met.,  369  ;  Howe  v.  Hart- 
ness,  supra ;  aud  if  held  to  be  determined  by  rules  governing  demand  paper,  then, 
Hill  V.  Henrv,  17  O.,  9;  Darling  v.  Wooster,  9  0.,S.,  618.  Conira,  18  McL,  320;  40 
VU  377 ;  6  Hill,  297;  %)  N.  Y.,  140;  41  N.  Y.,  581;  68  N.  Y.,  314. 

For  reasons  hereinbefore  stated,  judgment  of  Superior  Court  is  affirmed  with 
costs. 

Pazton  &  Warrington,  for  plaintiff  in  error. 

T.  Q.  Hildebrandt,  for  defendant  in  error. 


*NoTE  — In  the  foregoing  case  the  court  announces  three  propositions :  Firsts 
that  the  certificate  of  deposit  is  in  effect  a  negotiable  promissory  note,  and  gov- 
erned by  the  rules  and  principles  applicable  to  that  class  of  paper.  Second^  that 
being  such  a  note — negotiable  by  indorsement — if  lost  by  the  payee  without  being 
indorsed,  he  can  recover  from  the  maker  without  giving  indemnity  against  future 
liability — because  no  legal  title  can  pass  to  the  finder  **so  as  to  invest  any  one  with 
the  privileges  of  a  bona  fide  holder"  to  whom  the  maker  would  be  liable,  hence  "no 
indemnity  would  be  necessary."  Thirds  the  words  "payable  on  the  return  of  this 
certificate*'  on  the  certificate  is  not  a  condition  precedent,  and  will  not  justify  with- 
holding payment  until  the  certificate  is  produced  or  an  indemnity  given;  or,  in 
other  words  such  words  on  a  certificate  are  useless. 

The  first  question ;  is  such  a  certificate  of  deposit  a  negotiable  promissory  note  ? 
The  court  holds  the  affirmative  on  the  authority  of  the  cases  cited.  In  Howe  v. 
Hartness,  cited  by  the  court,  the  only  question  involved,  as  stated  by  Scott,  J.,  was 
"whether  a  note  drawn  for  a  specified  sum,  payable  in  currency,  is  a  note  drawn  for 
a  sum  of  money  within  the  meaning  of  the  statute,"  or  in  other  words  whether  the 
term  "payable  in  currency"  means  payable  in  money,  and  the  court  on  the  authority 
of  Miller  v.  Reid,  1  Burr,  457;  Keith  v.  Jones,  9  Johns,  120;  Judah  v.  Harris,  19 
Johns,  144 ;  Morris  v.  Edward,  1  Ohio,  189 ;  Swetland  v.  Creigh,  15  Ohio,  118;  White 
y.  Richmond,  16  Ohio,  5,  held  that  the  term  meant  payable  in  money.  These 
authorities  decide  that  point;  hence  Howe  v.  Hartness,  is  in  line  with  these 
authorities  as  to  this  point.  The  facts  were  that  defendants  issued  a  certificate  of 
deposit  payable  in  currency  to  the  order  of  F.C.  Markham,  who  negotiated — (sold  it) — 
to  another  bank  within  two  days  after  issuance.  The  plaintiff  being  a  creditor  of 
Markham,  garnisheed  the  defendants  after  they  had  delivered  (mailed)  it  to  the  payee 
and  the  only  question  involved  was  whether  the  defendants  held  the  deotor^s 
money,  the  creditor  asserting  that  "payable  in  currency"  was  not  payable  in  monej, 
hence  defendants  held  the  debtor's  money.  The  court  held  that  it  was  payable  in 
money,  and  that  as  it  was  negotiable,  being  an  unconditional  promise  to  pay  a  sum 
certain  to  a  certain  person  or  order,  and  negotiated  before  overdue,  the  defendants 
were  not  liable. 

Thecase  of  Miller  v.  Austin  j»/ra,  was  a  contest  between  the  indorser  and  indorsee, 
and  the  court  held  that  as  the  certificate  was  negotiable,  and  was  in  fact  negotiated, 
"every  reason  existed  that  could  prevail  in  cases  where  the  paper  indorsed  is  in  the 
ordinary  form  of  a  promissory  note."  The  question  involved  was,  was  the  certifi- 
cate sued  on,  negotiable  inasmuch  as  it  contained  words  of  negotiability  and  the 
court  held  that  under  the  statutes  of  Ohio,  it  was  negotiable.  In  Hunt  v.  Divine, 
the  point  decided  is  that  an  action  could  be  maintained  before  demand  aud  return 
of  the  certificate ;  on  the  ground  that  it  was  a  promissory  note  as  held  in  Bank  of 
Peru  V.  Farnsworth,  18  111.,  565;  but  that  case  only  decided  that  a  certificate  of 
depo.«it.  payable  four  months  after  date,  was  within  the  law  prohibiting  the  issu- 
ance by  banks  of  bills  or  notes  otherwise  than  on  demand.  In  Bellows  Palls 
Bank  v.  Rutland  County  Bank,  the  point  decided  was  that  the  holder  of  a  certificate 
of  deposit  properly  indorsed  to  him  and  payable  on  presentation,  cannot  sue  until 
special  demand  made.  The  certificate  provided  that  it  was  "payable  to  the 
order  of  himself  (the  depositor)  on  presentation  of  this  certificate  properly 
indorsed"  and  to  hold  the  indorser  it  was  also  decided  that  such  certificate  was  nego- 
tiable, following  in  this  respect  Smilie  v.  Stevens,  89  Vt,  315.  although  the  court 
stated  that  "the  transaction  was  not  a  loan,  but  a  deposit,  and  the  rights  and  liabili- 
ties of  the  parties  are  to  be  ascertained  and  governed  by  the  rules  of  law  applicable 
to  this  sort  of  bailment." 

Deposits  in  banks  are  bailments.  Story  on  Bail.,  sees.  84, 88, 107,  and  are  of  three 
kinds,  (1|)  evidenced  by  credit  on  the  bank  book  and  subject  to  check,  (2,)  evidenced 

•Decided  in  the  Supreme  Court  of  Ohio,  46  O.  S..  39. 
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by  a  certificate  of  deposit  and  (3,)  special,  wherein  the  deposit  is  to  be  returned  in 
indifriduo.  All  are  obligations  to  pay  a  certain  sum,  at  a  certain  time,  to  a  certain 
person ;  all  are  negotiable,  the  first  by  check  or  assignment,  the  others  by  the  cer- 
tificates, which  represents  the  deposits  in  whole  or  in  part.  Hence  these  evidences 
of  deposit  contain  the  elements  of  a  promissory  note,  but  are  not  in  form  or  in  fact 
notes.  They  are  evidences  of  deposit,  and  when  the  question  litigated  is  the  nego- 
tiability or  non-negotiability  of  paper,  and  the  liabilities  arising  therefrom,  the  rules 
and  principles  of  the  negotiability  of  commercial  paper  apply;  and  likewise  as  to 
the  other  questions  whether  there  is  an  unconditional  promise  to  pay  ?^  Whether  or 
not  it  is  a  sum  certain,  payable  to  a  certain  person,  at  a  certain  time;  in  which  case 
the  principle  of  commercial  paper  governing  the  particular  question  involved  would 
apply.  Hence  a  certificate  of  deposit  is  a  negotiable  evidence  of  deposit.  Story 
on  Bailment,  sees.  84,  88, 107;  Pothier  hy  Evans,  2  Ch.,  126.  In  Howell  v.  Adams,  C8 
N.  Y.,  314,  it  was  held  that  no  action  will  lie  until  after  demand  for  payment  on 
such  certificate,  which  is  not  the  case  in  promissory  notes.  The  same  point  was 
decided  in  Downes  v.  Phcenix  Bank,  6  Hill.,  297,  and  in  National  Bank  of  Port 
Edward  v.  Washn.  Co.  Nat'l  Bank,  5  Hun.,  606,  where  the  court  held  that  "this  is 
the  plain  and  undoubted  understanding  of  all  the  parties,  and  when,  as  in  this 
case  they  make  the  certificate  payable  on  its  return,  properly  indorsed,  they  have 
then  added  to  their  original  undertaking  as  a  depository^  an  agreement  that  they 
will  pay.the  deposit  to  the  holder  of  that  certificate  properly  endorsed.  They  are 
therefore  under  liability  as  depository  to  be  ready  to  deliver  the  money  whenever 
demanded,  and  to  deliver  it  to  an^  holder  of  that  certificate  properly  indorsed.  It 
follows,  therefore,  that  they  are  liable  to  a  bona  fide  holder  of  the  certificate,  not- 
withstanding a  payment  to  the  original  depositor." 

Sanbourn  v.  Smith  &  White,  44  Iowa,  l'>2,  holds  the  same  doctrine.  "It  is  to 
be  observed,"  said  the  court,  "that  mere  lapse  of  time  does  not  render  the  money 
due ;  but  the  return  of  the  certificate  is  necessary.  Now  what  did  the  parties  mean 
by  the  return  of  the  certificate  ?  Evidently  they  meant  the  bringing  of  it  back  to 
the  place  where  it  was  issued."  In  harmony  with  the  foregoing,  that  the  deposit  is 
a  bailment  and  a  priori  that  the  certificate  is  the  agreement  or  evidence  of  the  bail- 
ment, are  the  following  cases :  West  v.  Murph.,  3  Hill,  284 ;  Montgomery  v.  Evans, 
8  Ga.,  182;  Brown  v.  Cook,  9  Johns,  361;  Hoffmer  v.  Clarke,  2  Greenlf,308;  1  Dane 
Abr.ClL,17;  Kilgore  v.  Bulkley,  14  Conn.,  363.  where  the  court  stated,  "A  deposit 
merely,  without  a  certificate,  is  an  implied  promise  to  pay  by  the  bank.  A  certifi- 
cate of  deposit  is  an  express  promise  to  pay.  The  indorsement  thereon  in  an  order 
or  draft  on  the  maker  directing  him  to  pay  the  contents  to  the  indorsee.  This  con- 
stitutes the  certificate  a  bill  of  exchange,  and  imposes  on  the  parties  the  ordinary 
liabilities  attached  to  that  kind  of  paper."  The  Bellows  Palls  Bank  ▼.  Rutland 
Co.  Bunk,  40  Vt.,  377,  expressly  asserts  that  the  deposit  is  a  bailment,  and  approves 
Downer  v.  Phoenix  Bank,  supra.  And  so  the  case  of  The  Fort  Ed.  Bank  v.  Washn. 
Co.  Bank,  supra,  and  Payne  v.  Gardner,  29  N.  Y.,  146 ;  Mcl^ain  v.  Hoffman,  30  Ark., 
428;  Derrick  v.  Baker,  9  Port  Ala.,  362;  Stewart  v.  Frazier,  6  Ala.,  114;  Jackman  ▼. 


Bank,  2  Diier,  121 ;  Mechanics  Bank  v.  B.  &  D.  Bank,  4  Duer,  219;  and  Patterson  ▼. 
Poindexter,  6  Watts.  &  S.,  229,  where  the  court  held  that  such  a  certificate  of  deposit 
(payable  to  order  upon  the  return  of  the  certificate)  is  not  a  promissory  note  within 
the  statute  of  Anne,  but  a  bailment,  aud  negotiable  for  the  purposes  of  transfer 
only.  "Nothing,"  said  the  court,  "is  a  promissory  note  in  which  the  promise  to  pay 
is  merely  inferential.  Nothing  is  a  promissory  note  in  which  there  is  no  more 
than  a  simple  acknowledgment  of  the  debt  with  such  a  promise  to  pay  as  the  law 
will  imply,"  and  it  was  to  protect  "the  bank  as  a  stakeholder  between  antagonistic 
claimants  that  the  condition  was  introduced  which  was  as  foreign  to  the  term  of  a 
promissory  note,  as  would  be  a  condition  to  pay  out  of  a  particular  fnnd."*^  That 
part  of  the  opinion  of  this  case  which  seems  to  deny  the  negotiability  of  this  kind 
of  paper,  although  containing  words  of  negotiability,  is  not  in  harmony  with  the 
weight  of  authority ;  but  that  part  above  quoted  has  not  been  specifically  criticized 
or  denied.  The  farthest  in  rejectine  this  case  was  the  New  York  court  in  Pardee  ▼. 
Fish,  60  N.  Y.,  266,  which  seems  to  disapprove  of  the  entire  opinion,  although  the 
subsequent  cases  of  Howell  y.  Adams,  68  N.  Y.,  814,  and  Baughton  et  aL  T.  Flint, 
74  N.  Y.,  477,  substantially  hold  such  a  deposit  a  bailment  in  line  with  the  cases. 
Downes  y.  Phoenix  Bank ;  Payne  y.  Gardner,  supra ;  Payne  t.  The  State,  89  Barb^ 
634;  Herrick  y.  Woolverton,  41  N.  Y.,  600;  Hotchkiss  t.  Masher,  48  N.  Y.,  478.  The 
question  in  Pardee  y.  Pish  was  whether  the  indorser  of  tuch  a  certificate  was  liable, 
and  the  court  held  that  he  was.  on  the  ground  that  the  natier  ooataioed  worda  and 
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elements  of  negotiability  and  was  a  negotiable  paper,  asd  hence  the  indorser 
was  liable;  following  in  this  point — namely — that  an  indorser  for  value  is  liable — 
the  current  oi  authority.  But  it  was  expressly  stated  that  the  question  whether  the 
transaction  was  a  deposit  or  a  loan  was  not  presented,  and  in  view  ot  this  stated 
that  Hotchkiss  v.  Masher  and  Payne  v.  Garduer  did  not  Hpply,  although  the  ruling 
might  be  correct  And  why?  Because  the  question  iuvolvcd  was  the  liability  of  the 
indorser  which  was  not  in  Hotchkiss  ▼.  Masher,  and  Payne  v.  Gardner;  and  follows 
MUler  V.  Austin,  13  How.,  U.  S.,  218;  Bank  of  Orleans  v.  Merrill,  2  Hill,  295;  Levitt 
T.  Palmer,  3  N.  Y.,  19;  Barnes  v.  Ontario  Bank,  19  N.  Y.,  152;  the  first  case  only 
being  in  point.  The  following  cases  also  sustain  this  doctrine :  Marzetti  v.  Wil- 
liams, 1  B.  &  A.,  415;  20  B.  C  L.,  412;  Bank  of  Utica  v.  Mayher,  18  Johns.,  345; 
Saunderson  v.  Judge,  2  H.  Bl.,  191;  Hart  8l  Card  v.  Greene,  8  Vt,  509;  Merritt  ▼. 
Todd,  23  N.  Y.,  28;  Hotchkiss  v.  Masher,  48  N.  Y.,  478;  Herrick  ▼.  Woolverton,  41 
N.  Y.,  681. 

The  second  proposition  as  annomnced  in  the  principal  case  is  not  settled.  The 
cases  are  as  numerous  against  as  they  are  fnt  it.  «nd  perhaps  more  so,  and  the  reason- 
ing is  certainly  the  best. 

If  a  deposit,  evidenced  by  a  certificate  Is  •  bailment,  then  the  conditions  of  the 
certificate,  as  in  every  agreement,  must  be  complied  with,  and  if  the  certificate  is 
lost  or  destroyed,  the  recovery  of  the  deposit  can  only  be  had  by  giving  indemnity. 
If  it  is  a  negotiable  bill  or  note,  the  decisions  are  conflicting  as  to  when  indemnity 
is  required ;  some  holding  that  it  must  be  given  in  all  cases,  and  others  only  when 
it  is  lost  before  due. 

One  position  is,  that  an  indemnity  should  be  given  in  all  cases  of  loss,  whether 
it  be  the  loss  of  a  certificate  of  deposit,  a  note,  or  other  negotiable  paper.  This  is 
best  shown  in  the  case  of  Welton  v.  Adams,  4  Cal.,  37,  where  the  payee  sued  the 
maker  for  the  deposit  after  the  certificate  had  been  destroyed  by  fire,  and  where  the 
certificate  was  payable  to  the  order  of  the  payee,  on  the  return  of  the  certificate.  The 
court  held,  that  an  indemnity  must  be  given  in  all  cases.  "It  is  undeniable,"  said 
the  court,  "  that  upon  the  payment  of  a  note  or  bill,  the  payor  has  the  right  to  its 
possession.  Can  this  be  taken  away  without  an  equivalent  ?  It  is  said  that  proof  of 
Its  destruction  is  sufficient  assurance  that  it  can  never  afterwards  appear.  But  when 
we  reflect  upon  the  uncertainty  and  fallibility  of  all  human  testimony,  it  looks  un- 
just to  force  the  risk  of  its  reappearance  upon  a  party  totally  innocent  of  fault,  and 
who  has  not  bargained  with  a  view  to  any  mischance  which  may  in  the  future  result 
to  his  injury."  This  is  approved  and  followed  in  Price  v.  Dunlap,  5  Cal..  483 ;  Ran- 
dolph V.  Harris,  26  Cal.,  552,  where  the  practice  is  stated.  This  position  seems  to 
have  been  first  taken  by  Lord  Tenterden  in  Hansard  v.  Robinson,  7  B.  &  C,  90, 
wherein  a  contest  on  a  lost  bill  oi  exchange  by  the  endorsee  against  the  acceptor, 
it  was  held  that  the  bill  must  be  produced,  because,  (1,)  the  custom  of  the  law  mer- 
chant required  this ;  (2,)  the  pavor  has  a  right  to  have  it ;  (3,)  and  can  refuse  to  pay 
unless  produced.  Lord  Tenterden  said :  "  As  far  as  regards  his  voucher  and  his 
discharge  towards  the  drawer,  it  will  be  the  same  thing  whether  the  instrument  has 
been  destroyed  or  mislaid.  How  is  he  to  be  assured  of  the  loss  ?  "  Rely  upon  the 
statement  of  the  payee,  or  defend  an  action  at  his  peril.  *'  If  the  bill  should  after- 
wards appear,  and  a  suit  be  brought  against  him  by  another  holder,  a  fact  not  im- 
probable in  the  case  of  a  lost  bill,  is  he  to  seek  for  witnesses  to  prove  the  loss,  and 
that  the  new  p]aiuti£f  obtained  it  after  it  became  due  ?  Has  the  payee  a  right  by  his 
own  negligence  or  misfortune,  to  cast  the  burden  upon  the  acceptor  ?  The  customs 
of  merchants  does  not  authorize  us  to  say  that  this  is  the  law."  This  mle  was  ap- 
proved and  followed  in  Posey  v.  Decatur  Bank,  12  Ala.,  802,  where  the  court  also  cites 
to  the  same  effect,  Chitty  on  Bills,  297  ;  Story  Notes— and  2  Greenlf.  Ev.,  131 ;  and 
held  in  Burrows  v.  Goodhue,  1  G.  Greene,  48 ;  and  followed  in  Wilder  v.  Seeleye,  8 
Barb.,  408;  approved  in  Smith  v.  Rockwell,  2  Hill,  482;  Davis  ▼.  Dodd,  4  Taunt., 
602 ;  ex  parte  Greenway,  6  Ves.,  812 ;  Massop  v.  Eaden,  1 6  Yes.,  430 ;  Powell  v.  Roach, 
6Esp.,  76;  Pierson  v.  Hutchinson,  2  Camp.,  211;  Smith  v.  Rockwell,  2  Hill,  482; 
Poole  V.  Smith,  Holt,  N.  P.,  144;  Ramur  ▼.  Crowe,  1  Ex.,  167  ;  18  E.  L.  &  E.,  514; 
Pooley  V.  Millard,  1  C.  &  J.,  414;  Champion  v.  Terry,  3  B.  &  B.,  295;  Anderson  v. 
Longdale,  3  B.  &  A.,  660.  But  the  ruling  in  Hansard  v.  Robinson,  and  Ramuz  v. 
Crowe,  it  was  asserted  in  Wain  v.  Bailey,  10  Ad.  &  E.,  616,  and  Clay  v.  Crowe,  8  Ex., 
298,  to  be  too  broad,  and  it  was  therefore  held  that  in  case  of  a  ^^j/r(7r a/ negotiable 
paper,  if  specially  indorsed,  or  unindorsed,  so  as  not  to  be  transferable,  but  by  in- 
dorsement, the  payee  can  maintain  an  action  on  it,  or  sue  for  the  original  considera- 
tion ;  becanse  no  one  else  can  acquire  title  to  it ;  and  a  priori^  no  indemnity  required. 
Thus  modified,  some  decisions  seem  to  assert  that  if  the  negotiable  paper  is  lost 
before  due,  and  is  payable  to  bearer,  or  payable  to  order,  and  is  indortea,  the  rem- 
edy is  in  equity  where  indemnity  is  required.    If  lost  after  due,  or  before  or  after 
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due  if  unindorsed,  or  specially  indorsed,  the  remedy  for  recovery  is  at  law.  Allen 
&  WycoflF  V.  State  Bank,  1  Dev.  &  Batt,  1 ;  McNair  v.  Gilbert.  3  Wend.,  344  ;  Kirby 
V.  Sisson,  2  Wend.,  346;  Chewing  v.  Singleton,  2  Hill,  Ch.,  371 ;  Thayer  v.  King,  15 
Ohio,  242 ;  Smith  v.  Walker,  1  Sm.  &  M.,  432;  Aborn  v.  Bozworth,  1  R.  L.  401 ;  Pin- 
tard  V.  Tackington,  10  Johns.,  103;  Fales  v.  Russell,  16  Pick.,  315.  The  reason  for 
holding  that  no  indemnity  is  required,  is  that  no  person  in  such  cases  can  obtain  a 
bona  fide  title;  but  this  reason  does  not  seem  to  be  as  good  as  that  announced  by 
irord  Tenterden,  that  in  all  cases  governed  by  the  law  merchant,  the  instrument 
should  be  produced  or  indemnity  given.  The  court  in  Stone  v.  Clough,  41  N.  H., 
290,  upon  holding  that  the  maker  was  entitled  to  the  possession  of  the  instrument, 
said :  "  So  far  has  this  been  carried,  that  an  indorsee  of  a  bill  having  lost  it,  could 
not  in  an  action  at  law,  recover  the  amount  from  the  acceptor,"  "but  must  first 
tender  sufficient  indemnity,  and  then  if  payment  is  refused,  he  maj  enforce  payment 
in  equity.  Payment  cannot  be  insisted  upon  by  the  holder  of  a  bill  or  note,  unless 
he  produces  the  same  and  offers  to  deliver  it  up."  This  was  held  to  be  the  rule  in 
Dangerfield  v.  Wilby,  4  Esp.  N.  P.,  159;  Sevan  v.  Hill,  2Comp.,  381 ;  Story  Prom.  N., 
sec.  243;  Spencer  v.  Dearth,  43  Vt,  93;  Otisfield  v.  May  berry,  63  Me.,  198;  Tucker 
V.  Tucker,  119  Mass.,  79;  Mayor  v.  Magnon,  4  Mart.  La.,  4;  Miller  v.  Webb,  8  La., 
516 ;  McGregor  v.  McGregor,  107  Mass.,  546 ;  Bridgeford  v.  M.  M.  Co.,  34  Conn.,  546 ; 
Almy  V.  Reed,  10  Cash.,  421 ;  B.  Lead  C'*  v.  McGuirk,  15  Gray,  87  ;  Tower  v.  Apple- 
ton  Bank,  3  Allen,  387;  Tuttle  v.  Standiah  4  Allen,  481 ;  S.  &  N.  Bank  v.  Hoskins, 
101  Mass.,  370. 

About  the  best  reason  for  the  doctrine  that  indemnity  is  not  necessary,  is  given 
in  Aborn  v.  Bosworth,  1  R.  L,  4C1,  where  after  holding  that  the  drawer  must  pay  a 
bill  of  exchange  lost  on  a  steamer,  said :  "  The  holder  is  entitled  to  recover  if  it 
does  not  put  the  drawer  in  a  worse  position  than  he  would  have  been  if  the  bill  had 
not  been  lost  If  there  is  risk  it  should  fall  on  the  party  through  whose  negligence 
or  misfortune  the  bill  was  lost,  and  not  upon  the  drawer.  It  is  not  enough  to  prove 
the  loss,  unless  the  bill  was  destroyed,  specially  indorsed  or  unindorsed,  so  that  the 
finder  or  any  subsequent  holder  could  not  recover  upon  it.  There  should  be  no  risk 
that  the  drawer  may  be  called  upon  to  pay  the  same  bill  twice."  And  in  answer  to 
this,  is  the  language  of  the  court  in  Hinsdale  v.  Bank  of  Orange,  6  Wend.,  379.  *'  If 
the  owner  of  a  bill  loses  it,  he  cannot  recover,  but  if  he  can  prove  that  it  is  actually 
destroyed,  he  may ;  because  if  lost  to  the  rightful  owner,  it  may  yet  be  in  the  hands 
of  a  bona  fide  holder,  or  in  the  hands  of  one  claiming  to  be  such,  and  the  maker  may 
be  called  upon  to  pay  it  without  having  the  means  of  showing  that  the  holder  is  not 
entitled  to  payment." 

In  Illinois,  the  courts  seem  to  follow  Rolt  v.  Watson,  13  E.  C.  L.,  480,  although 
no  mention  i»  made  of  Hansard  v.  Robinson,  or  the  reasons  approved  by  Story. 
McMillan  v.  Berthold,  35  111.,  254;  Porter  v.  Cushman,  19  Id.,  575;  Darby  v.  McCon- 
nell,  18  Id.,  358 ;  Wade  v.  Wade,  12  Id.,  92;  Rogers  v.  Miller,  4  Id.,  334. 

The  following  are  about  equally  divided  on  the  subject :  Meeker  v.  Jackson,  3 
Yeates,  Pa.,  442 ;  Bishing  v.  Graham,  14  Pa.  St.,  14 ;  Brent  v.  Ervin,  3  Mart.  La.,  303 ; 
Lewis  V.  Petayvin,  4  Mart.  La.,  4;  Temple  v.  Gove,  8  Iowa,  511 ;  H.  Bank  v.  Adams 
Ex.  Co.,  45  Pa.  St.,  419 ;  Bullet  v.  Bank  of  Pa..  2  Wash.  C.  C,  172 ;  Rowley  v.  Ball,  3 
Cowan,  303 ;  Mosgan  v.  Reintzel,  7  Cranch,  275 ;  Renner  v.  Bank  of  Col.,  9  Wheat., 
581 ;  Anderson  v.  Robson,  2  Bay,  S.  C,  495 ;  Swift  v.  Stevens,  8  Conn.,  431 ;  Peabody 
V.  Denton,  2  Gall.,  351 ;  Freeman  v.  Boynton,  7  Mass.,  483;  Whitewell  v.  Johnson,  17 
Mass.,  449;  Gilbert  v.  Dennis,  3  Met.,  495;  Jones  v.  Pales,  5  Mass.,  101 ;  Clarke  ▼. 
Reed,  12  Sm.  &  M.,  554;  Torrey  v.  Poss,  40  Me.,  74;  Poorman  v.  Mills  &  Co.,  69 
Cal.,  349. 

There  seems  to  be  no  controversy  when  the  negotiable  instrument  is  proved 
to  be  destroyed.  Hagerstown  Bank  v.  Adams  Ex.  Co.,  45  Pa.  St.,  419;  Bullet  v.  Bank 
of  Pa.,  2  Wash.  C.  C,  172;  Marten  v.  Bank,  U.  S.  4  Wash.  C.  C,  255. 

A  certificate  of  deposit  is  a  receipt  of  a  bank  or  banker  for  a  sum  of  money 
received  upon  deposit,  and  when  it  contains  words  of  negotiability  it  is  negoti- 
able. At  any  early  day,  the  goldsmiths  of  England  engaged  in  banking,  gave 
receipts  to  their  customers  for  moneys  deposited.  Nicholson  v.  Sedgwick,  1  Ld. 
Raym.,  180;  3  Salk.,  67;  Chitty  on  Bills,  522;  Byles,  81;  although  the  civil  law 
recognized  such  bailment  Pothier  by  Evans,  Ch.  2,  and  the  statute  of  Anne, 
denoted  them  bills  of  exchange.  They  were  known  as  bankers'  cash  notes. 
Chitty,  522 ;  and  the  very  nature  of  the  instrument  and  understanding  of  the  par- 
ties, show  that  they  were  and  are  intended  to  represent  money  left  in  the  cus- 
tody of  the  bank  for  safe-keeping,  to  be  retained  until  the  depositor  demands  it. 
Bank  of  P.  Ed.  v.  Wash.  Co.  Nat.  Bank,  5  Hun.,  605. 

When  the  certificate  contains  words  of  negotiability,  and  is  a  negotiable  in- 
strument, it  is  as  to  its  negotiability,  governed  by  the  same  principles  which  con* 
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trol  all  negotiable  instmments ;  hence  the  liability  of  an  indorser  is  the  same  as 
npon  the  indorsement  of  any  promissory  note,  or  other  negotiable  instrument. 
Hazelton  v.  Union  Rank,  32  Wis.,  36;  Pardee  v.  Fish,  60  N.  Y.,  265;  Gate  v.  Pat- 
terson, 25  Mich.,  191 ;  Mills  v.  Barney,  22  Cal.,  240 ;  but  because  it  assimilates 
with  a  promissory  note  on  the  one  point  of  negotiability,  it  does  not  follow  that 
in  every  point  it  is  a  promissory  note,  and  is  in  truth  aud  fact  such  an  instrument. 

Some  certificates  of  deposit  are  not  negotiable,  as  when  it  does  not  contain 
words  of  promise,  Hotchkiss  v.  Mosher,  48  N.  Y.,  482;  or  is  only  the  evidence  of 
an  agreement;  Sibree  v.  Tripp,  15  Mees.  &Wils.,  23;  or  merely  an  acknowledg- 
ment of  a  deposit,  1  Am,  Lead.  Ca.,  307 ;  or  payable  in  specified  bonds,  Baston  v. 
Hyde,  13  Minn.,  90;  or  certain  kinds  of  currency,  Lindsay  v.  McClelland,  18  Wis., 
481 ;  Huse  ▼.  Hainblin,  29  Iowa,  501 ;  although,  as  has  been  stated,  payable  in  cur- 
rency means  payable  in  money,  and  does  not  of  itself  make  the  paper  unnegotiable. 
Drake  ▼.  Markle,  21  Ind.,  433 ;  Pardee  v.  Pish,  60  N.  Y.,  265 ;  Klauber  v.  Biggerstaff, 
47  Wis.,  551.  Nor  is  the  paper  negotiable  if  it  does  not  contain  the  negotiable 
words  required  by  a  state  statute.  International  Bank  v.  German  Bank,  3  Mo.  App., 
367.  And  although  the  Pennsylvania  cases  deny  the  negotiability  of  any  certificate 
of  deposit,  Patterson  v.  Poin dexter,  supra;  Charnley  ▼.  Dallas,  8  Watts  &  S.,  353; 
Lebanon  Bank  v.  Mangan,  28  Pa.  St.,  452 ;  London  Savings  Bank  v.  Savings  Bank, 
36  Pa.  St  498;  yet  the  weight  of  the  authorities  sustains  the  doctrine  first 
advanced,  that  if  the  certificate  contains  negotiable  words  and  possesses  the  requisite 
features  of  certainty  in  respect  to  parties,  and  time,  and  mode  of  payment,  it  is 
negotiable ;  but  the  cases  do  not  go  further  than  the  settlement  of  this  single  point. 
Miller  V.  Austin,  13  How.,  U.  S.,  218;  Lynch  v.  Goldsmith,  64  Ga.,  42;  Kilgare  v. 
Bulkley,  14  Conn.,  362;  Bank  of  Orleans  v.  Merrill,  2  Hill,  293;  Tripp  v.  Cnrtenius, 
36  Mich.,  494;  Lafayette  Bank  v.  Ringel,  51  Ind.,  393;  Fells  Paint  Sav.  Inst.  v. 
Weeden,  18  Md.,  528  ;  Welton  v.  Adams,  4  Cal&,  37;  Brummagin  v.  Tallant,  29  Cala., 
503;  Mills  v.  Barney,  22  Cala.,  240;  Cote  v.  Patterson,  25  Mich.,  191;  Poorman  v. 
Mills,  35  Cala.,  118;  Blood  v.  Northrup,  1  Kansas,  28;  PulU  v.  Walters,  2  Montana, 
166;  Frank  v.  Wessels,  64  N.  Y.,  155;  Howe  v.  Hartness,  11  Ohio  SL,  449  ;  Pardee  v. 
Fish.  60  N.  Y.,  265 ;  Daniel  on  Neg.  Inst,  sec.  1703;  Edwards  on  Bills.  348 ;  1  Parsons 
on  B.  &  N.,  27  ;  Morse  on  Banking,  54 ;  Dos  Passos  on  Stockb.,  554.  And  the  lan- 
guage, "Payable  on  the  return  of  this  certificate,"  or  on  "the  presentation  of  this 
certificate,"  or  of  like  import,  does  not  interfere  with  the  negotiability  of  the 
paper  (Miller  v.  Austin,  Kilgare  v.  Bulkley,  Pardee  v.  Fish,  Welton  v.  Adams,  jut/ra), 
although  some  cases  construe  such  language  to  mean  that  no  demand  for  payment 
is  necessary,  and  that  the  maker  must  find  the  payee  and  pay  it  Cate  v.  Patterson, 
29  Mich.,  191 ;  Hunt  v.  Divine,  37  111.,  137;  Brummagin  v.  Tallant  29  Cala.,  503; 
Tripp  V.  Cnrtenius.  37  Mich.,  499 ;  but  the  true  meaning  of  the  words,  and  the 
agreement  and  understanding  of  the  parties,  is  that  the  certificate  is  payable  only 
when  payment  is  demanded  by  the  party  entitled  to  receive  the  money,  and  produc- 
ing the  certificate  as  evidence  of  title  and  a  compliance  with  the  contract ;  and 
€  amverso  it  is  not  the  agreement,  or  understanding,  or  the  custom  and  mode  of  busi- 
ness for  the  banker  to  seek  the  depositor ;  althoup^h  the  bank  has  the  privilege  of  - 
tendering  payment;  and  for  the  reason  that  such  is  the  agreement,  the  courts  have 
expressly  decided  that  the  money  is  not  due  and  payable  until  demand  made ;  no 
action  can  be  maintained,  and  the  statute  of  limitations  does  not  begin  to  run  until 
then.  Howell  v.  Adams,  68  N.  Y.,  314 ;  Downes  v.  Phcenix  Bank.  6  Hill,  297 ;  Story 
on  Bailm.,  stc  88;  Marzetti  v.  Williams,  1  B.  &  A.,  415 ;  Chitty  on  Bills,  547 ;  N.  Bank 
P.  B.  V.  Washn.  Co.  Bank,  5  Hun.,  605;  B.  F.  Bank  v.  Rutland  Co.  Bank,  40  Vt.,  377. 
Even  in  Howe  v.  Hartness,  11  Ohio  St.,  449,  the  court  say :  "It  was  an  unconditional 
promise  to  pay  upon  presentation  of  the  certificate  either  by  himself  or  his  assig- 
nee." Payne  v.  Gardner,  29  N.  Y.,  146 ;  (but  in  this  case  the  dissenting  opinion 
cites  a  good  many  cases  to  the  contrary)  Fells  Point  Savings  Institute  v.  Weedon.  18 
Md.,  320;  Smith's  Mer.  Law,  356 ;  Munger  v.  Albany,  85  N.  Y.,  587  ;  Pardee  v.  Fish, 
60  A/.,  265;  Boughton  v.  Flint.  74  A/..  476;  Tharston  v.  Wolf  borough  B^nk,  18  N. 

H.,391;    Memphis  v. ,2  Sneed,  482;  Hindsale  v.  Larned,   16  Mass.,  68; 

Doughty  V.  Western  Bank,  13  Ga.,  287 ;  Tower  v.  Appleton,  3  Allen,  387  ;  Sanbonm 
V.  Smith  &  White,  44  Iowa,  152;  Tripp  v.  Cnrtenius,  36  Mich.,  494.  In  Ins.  Co.  v. 
Weedon,  Adm'r,  18  Md.,  320,  the  court  after  recognizing  the  negotiabilitv  of  such  a 
certificate,  bnt  not  on  the  ground  that  it  is  a  promissory  note,  stated,  the  bank 
^'should  have  the  right  npon  demand  of  payment  to  insist  that  the  certificates  should 
be  produced  and  delivered  up  as  its  voucher  of  payment  and  as  its  security  against 
any  future  claim,"  and  that  by  the  English  authorities  such  as  the  rule,  citing  Smith 
Mer.  Law,  356,  note ;  Story  on  Prom.  Notes,  sec.  546. 

The  rule  that  a  ne^tiable  paper  payable  on  demmnd^  is  payable  without  m  demand 
is  traceable  to  the  decisions  in  Copp  v.  Lancaster,  Cro.  Kltz.,  548;  Rumball  v.  Ball, 
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10  Mod.,  38;  Collins  v.  Denning,  8  Salk.,  227,  and  it  is  diflScult  to  understand  how 
such  a  rule  could  have  been  adopted,  and  extended  to  certificates  of  deposit,  which 
are  payable  on  the  return  of  the  certificate ;  especially  when  it  is  considered  that 
the  instruments  involved  in  those  cases  were  noi  negotiable,  and  the  ruling  that  the 
debtor  should  seek  the  creditor  in  non-negotiable  paper  was  proper.  The  rule  and 
the  reasons  of  Lord  Tenterden  seem  the  best,  ana  no  court  has  successfully  con- 
troverted it.  The  Ohio  court  having  the  chance  to  place  this  doctrine  on  a  solid 
foundation,  has  unfortunately  failed  to  do  it 

Jmo.  p.  *Kei,ley, 
Bellaire,  Ohio. 
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(Superior  Court,  Cincinnati,  General  Term,  March,  1884.] 
Force,  Harmon  and  Peck,  JJ. 

fKANAWHA  VAI«I«BY  BANK  V.   JOHN  A.  ROBINSON. 

1.  Where  an  agent,  acting  within  the  scope  of  his  a^ncy,  signs  his  own  name  to  an 

instrument  as  agent,  without  designating  his  principal,  and  without  indicating, 
by  some  form  of  words,  that  the  writing  is  the  act  of  the  principal,  he  will  be 
personally  liable  thereon. 

2.  In  an  action  brought  by  the  plaintiff,  as  indorsee,  against  the  defendant  as 

acceptor  upon  the  following  bill  of  exchange. 

'1;265.87.  Kanawha  &  Ohio  Coal  Co., 

Coalburg,  W.  Va.,  May  14,  1874. 
Seventy-four  days  after  date,  pay  to  the  order  of  J.  D.  Moore,  two  hundred  and  sixty- 
five  87-100  dollars. 
To  Jna  A.  Robinson, 

Agent,  Kanawha  &  Ohio  Coal  Co., 

Cincinnati,  Ohio.  By  W.  H.  Edward,  President,*' 

and  "accepted  payable  at  LaPayette  Bank,  Cin.,  O.,  John  A.  Robinson,  Ag*ty 
K.  &  O.  C  Co.,  June  16,  1882." 

Hetd^  that  the  said  bill  of  exchange  was  drawn  on  and  accepted  by  Robinson,  per- 
sonally; that  the  language  of  the  acceptance  imports  a  personal  obligation; 
and  evidence  cannot  be  admitted  to  ascribe  to  it  a  purpose  different  from  that 
which  its  language  imports. 

PORCB,  J. 

The  action  is  brought  by  the  plaintiff,  as  indorsee,  against  the  defendant,  as 
acceptor,  upon  the  following  bill  of  exchange  :• 

"1265.87.  Kanawha  &  Ohio  Coal  Co., 

Coalburg,  W.  Va.,  Msy  14, 1874. 
Seventy- five  days  after  date,  pay  to  the  order  of  J.  D.  Moore,  two  hundred  and 
sixty-five  87-lOu  dollars. 
To  John  A.  Robinson, 

Agent,  Kanawha  &  Ohio  Coal  Co., 

Cincinnati,  Ohio.  By  W.  H.  Edwards, 

President." 

Written  across  the  above  was  the  foUoving:  "Accepted,  payable  at  LaPayette 
Bank,  Cin.,  O. 

John  A.  Robinson, 

Agent  K.  &  O.  C.  Ca, 

June  16,  1872.- 

At  the  trial  it  was  proved  that  the  initials  "Ag't  K.  &  O.  C.  Co.,*'  mean  "Agent, 
Kanawha  and  Ohio  Coal  Company,"  and  that  the  defendant  was  the  agent  in  Cin- 
cinnati of  the  company.  Other  testimony  was  offered  by  the  defendant,  which,  on 
objection  by  the  plaintiff,  was  excluded,  and  the  jury  was  directed  by  the  court  to 
bring  in  a  verdict  for  the  plaintiff.  The  case  is  reserved  to  General  Term  on  motion 
for  new  trial. 

tThis  judgment  was  affirmed  by  the  Supreme  Court ;  see  opinion,  44  O.  S.,  441 
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Two  questions  are  presented :  1,  as  to  the  legal  import  of  tlie  acceptance;  2, 
as  to  the  exclusion  of  the  testimony  offered. 

One  essential  quality  of  negotiable  instruments,  which  pass  freely  from  hand  to 
hand,  discharged  of  equities  between  the  original  parties,  is  certainty.  A  negotiable 
instrument  must  be  certain  as  to  the  obligation  to  pay,  as  to  the  amount  to  be  paid, 
and  as  to  the  person  who  is  to  pay.  The  acceptor  in  this  case  is  either  Robinson 
and  not  the  company,  or  else  it  is  the  company  and  not  Robinson;  it  cannot  be  an 
optional  obligation. 

There  are  direct  authorities  both  ways.  By  the  law,  as  settled  in  England,  the 
acceptance  is  the  personal  acceptance  of  Robinson.  A  bill  of  exchange  drawn  on 
J.  Diamond,  Purser  West  Downs  Mining  Co.,  and  accepted ;  "J*  Diamond,  Purser 
ptr  proc^  West  Downs  Mining  Co.."  was  held  the  personal  acceptance  of  J.  Diamond. 
NichoUs  V.  Diamond,  9  Exch.,  154.  A  bill  drawn  on  *'H.  Bishop.  Cashier  of  the 
York  Building  Co.,  at  their  house  on  Winchester  street,  London,'^  with  the  address, 
**place  the  same  to  the  account  of^York  Building  Co.,  aa  per  advice,"  and  "accepted, 
per  H.  Bishop,"  was  held  to  be  accepted  by  Bishop  personally,  and  the  letter  of 
advice  was  not  admissible  in  evidence  against  an  indorsee.  Thomas  v.  Bishop,  2 
Strange,  956. 

In  the  United  States,  the  courts  in  New  York  and  Massachusetts  hold  the  same 
mle.  A  bill  of  exchange  drawn  on  "J.  R.  Livingston.  President  Rosendale  M  i%. 
Co.,  New  York,*'  and  accepted  as  drawn,  was  held  to  be  accepted  by  Livingston  per- 
sonally. Moss  v.  Livingston,  4  Coms.,  208.  To  the  same  effect,  Haight  v.  Naylor, 
5  Daly,  219,  and  Stawson  v.  Loring,  5  Allen,  341.  In  other  states,  more  numerous 
bnt  leas  prominent  as  authority  in  commercial  law,  such  acceptance  is  held  to  be 
either  the  acceptance  of  the  company,  or  else  ambiguous ;  so  that  parol  evidence  is 
admissible  to  prove  it  to  be  the  acceptance  of  the  company.  Shelton  v.  Darling,  *l 
Conn.,  435;  Amison  v.  Ewing,  2  Cold.,  367  ;  Exchange  Nat  Bank  v.  Third  Nat.  Bank, 
4  Fed.  Rep.,  20;  Laflin  et  £U.  v.  Seinsheimer,  48  Md.,  411.  These  cases  are  dis- 
approved of  by  Daniel,  in  his  Negotiable  Instruments,  vol.  1,  sec.  414. 

In  this  conflict  of  decisions,  it  is  necessary  to  consider  in  some  detail  the  cases 
and  the  grounds  on  which  they  have  been  decided. 

The  person  who  signs  an  obligatory  writing  is  the  person  who  is  bound  by  it. 
It  often  happens  that  several  persons  bear  the  same  name ;  or  that  a  person  is  better 
known  to  many  by  his  function  or  office,  than  by  his  name.  Hence,  words  of 
description  appended  to  the  name  signed,  only  aid  the  name  in  designating  the 
person  who  is  bound,  and  help  to  fix,  not  to  altfer,  his  liability. 

When  one  is  authorized  to  sign  the  name  of  another,  such  agent  may  write 
simply  the  name  of  the  principal,  without  more.  But  to  prevent  suspicion  of 
forgery,  or  doubt  of  authenticity,  it  is  nsual  for  such  agent  to  add  to  the  signature 
of  the  principal  the  statement  that  the  signature  is  written  by  such  agent.  Hence 
the  regular  and  recognized  mode  by  which  an  agent  signs  for  his  principal  is,  A  by 
B.  This  form  is  not  essential.  But  it  is  essential  that  the  signature  should  not  be 
merely  the  name  of  the  agent,  with  the  addition  of  the  word,  agent  or  agent  of  a 
named  principal,  which  are  only  words  of  description ;  but,  in  negotiable  instru- 
ments, at  all  events,  the  paper  must  show  on  its  face  that  the  agent,  in  making  that 
particular  signature,  is  acting  in  behalf  of  his  principal.  As  stated  by  Justice  Gray, 
''  In  order  to  exempt  an  agent  from  liability  upon  an  instrument  executed  by  him 
within  the  scope  of  his  agency,  he  must  not  only  name  his  principal,  but  he  must 
express  by  some  form  of  words  that  the  writing  is  the  act  of  the  principal,  though 
done  by  the  hand  of  the  agent."  Tucker  Manufacturing  Co.  v.  Fairbanks,  98  Mass., 
104.  Or,  as  stated  by  Lord  Bllenborough,  the  agent  is  liable  '*  unless  he  states  upon 
the  face  of  the  bill  that  he  subscribes  for  another ;  unless  he  plainly  says, '  I  am  the 
mere  scribe.' "    Leadbetter  v.  Farrow,  6  M.  &  S.,  345. 

The  rule  is  so  simple  that  it  seems  strange  it  should  be  ignored.  Bnt  persons 
who  undertake  to  sign  on  behalf  of  others  exhibit  a  heedlessness  that  appears  to 
be  perversity,  and  have  experimented  with  everv  form  of  sigaature  that  can  be  con- 
trived. The  numerous  cases  that  have  been  decided  range  themselves  in  accord- 
ance with  the  test  given  by  Lord  Ellen  borough  and  Justice  Gray. 

In  the  following  cases  the  persons  who  wrote  the  signatures  were  held  noi  per- 
sonally liable : 

When  a  promissory   note  was:  "The  nndersigued,  comnf^ttee  for  the  First 

School  District,  on  behalf  of  said  district"    Signed, ,  Committee.   Andrews 

V.  Estes,  2  Fairfield,  267. 

"On  or  before  the  1st  day  of  April.  1876,  we  promise  to  pay  as  trustees  of  Cor- 
inth Lodge,"  etc    Steams  v.  Allen,  26  Hun.,  558. 

"  I,  as  treasurer  of  the  Congregational  Society,  or  my  successor  in  office^  etc, 
promise."    Signed.  S.  S.  R..  Treasurer.    Barlow  v.  Cong.  Soc,  8  Allen,  460. 


it 
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"  We,  the  subscribers  /or  the  Carmet  Manu/tuturing  Co.y  promise,**  etc,,  Simp- 
son ▼.  Garland,  72  Me.,  40.  Accordingly  a  note  signed  ^r  Joseph  Talbot,  agent /br 
Davtd  Petty.  Button  v.  Perry,  16  Mass.,  461.  This  case  is  explained  in  Tucker  v. 
Fairbanks,  98  Mass.,  101,  as  being  the  same  as,  "for  David  Perry,  Joseph  Talbot; 
or  "Joseph  Talbot  for  David  Perry." 

"  I  promise  to  pay  five  hundred  dollars — to  be  paid  out  of  the  township  funds, 
Siened,  Pred  K.  Monroe,  Trustee  of  Johnson  Tp.    Wallis  v.  Johnson  School  Towu- 
ship,  75 Ind.,  368. 

"  We  promise,"  etc  Signed,  Samuel  D.  Keith,  Prest.  Chicago  Ready  Roofing 
Co.,  W.  H.  Kretzinger,  Secy.,  and  attested  by  the  corporate  seal.  Scanlan  v.  Keith, 
102  111.,  634. 

Bill  of  exchange  headed,  *<  Belleville  Nail  Mill  Co."  Signed,  W.  C  B.,  Prest; 
J.  C.  W.,  Sec*y.  Addressed  to  J.  H.  P.,  Treasurer,  and  directed  to  be  charged  to 
account  of  Belleville  Nail  Mill  Co.    Hitchcock  v.  Buchanan,  105  U.  S..  416. 

Where  there  is  nothing  but  the  signature  by  president  and  secretary  to  indi- 
cate the  obligation,  the  cases  are  in  conflict. 

Where  action  was  brought  by  indorser  of  a  bank  check,  signed  "W.  G. 
Williams,  V.  Pres't ;  £.  P.  Aistrop,  Sec'y,"  evidence  was  admitted  to  prove  that  the 
checks  of  the  corporation  were  always  signed  in  that  manner,  and  that  the  plain- 
tiff was  an  officer  of  the  corporation  and  aware  of  that  fact,  and  on  that  it  was  held 
Williams  was  not  liable  to  him  personally.    Metcalf  v.  Williams,  104  U.  S.,  93. 

On  the  contrary,  an  order,  "  Please  deliver  to  W.  H.  Glick,  at  his  residence, 
nine  sets  of  national  business  and  primary  charts,  at  $36  per  set,  $324,  and  we 
agree  to  pay  for  said  goods  on  the  first  day  of  March."  Signed,  W.  H.  Glick,  Pres't 
School  Board ;  I.  B.  Southwick,  Sec'y  School  Board,  was  held  the  personal  obliga- 
tion of  Glick  and  Southwick,  and  evidence  was  not  admitted  to  prove  the  con- 
trary.   Wing  V.  Glick,  56  la.,  473. 

In  the  following  cases  the  signature  has  been  held  to  be  the  personal  obliga- 
tion of  the  person  who  wrote  the  signature : 

A  note  signed  '*  A.  B.,  Treasurer  St  Paul  Parish."  Stardivant  v.  Hall,  59  Me., 
172. 

"  I  promise,"  etc.,  signed  "  Cheever  Newhall,  President  of  the  Dorchester  Ave- 
uue  R.  R."    Ins.  Co.  v.  Newhall,  1  Allen,  130. 

Or  signed  *<  John  S.  Bldridge,  Trustee  of  Sullivan  R.  R."  Pisher  v.  Eldridge, 
1 2  Gray,  476. 

A  drafi  signed,  *'  David  Fairbanks  &  Co.,  Agts.,  Piseataqua  P.  &  M.  Ins.  Co.," 
addressed  to  "  Piseataqua  P.  &  M.  Ins.  Co."  In  this  case  evidence  o£fered  to  prove 
that  it  was  not  expected  or  intended  that  defendants  should  be  liable  on  the  bill, 
and  that  it  was  only  given  to  settle  a  loss,  and  was  supposed  and  expected  by  both 

?arties  to  create  a  debt  against  no  one  but  the  insurance  company,  was  excluded, 
ucker  Manufacturing  Co.  v.  Fairbanks,  98  Mass.,  101. 

A  note  signed  A.  B. ,  "  President  of  the  Mechanics*  Ins.  Co."    3  Wend.,  9^ 
Or  signed  '*B.  Faw,  Agent  of  the  MarietU  Paper  Mill  Ca**    Paw  ▼.  Meals,  65 
Ga.,  711. 

'*  Twelve  months  after  date  the  president,  by  order  of  the  board  of  Houston- 
ville  and  Bradfordsville  Turnpike  Road  Company,  promise  to  pay,"  etc.  Signed, 
"  B.  J.  Dodd,  Pres't,"  and  five  others.    Caphart  v.  Dodd,  3  Bush.,  584. 

"  We,  the  directors  of  the  Big  Bagle  and  Harrison  County  Turnpike  Co.,  prom- 
ise," etc.,  signed  by  six  names  with  no  description  annexed.  Pack  v.  White,  78  Ky., 
243. 

"  We,  or  either  of  us,  as  directors  of  the  Hamilton  and  Germantown  Turnpike 
Road,  promise  to  pay,"  etc.,  signed  by  five  makers,  with  no  description  appended  to 
the  names.  It  was  held  there  was  no  ambiguity,  and  evidence  was  not  admitted  to 
show  they  intended  to  bind  themselves,  not  individually,  but  in  their  representative 
capacity.    Titus  v.  Kyle,  10  O.  S.,  444. 

Signed  "  Samuel  Shoup,  Agent."  Here  (p.  128)  the  distinction  is  drawn  between 
negotiable  and  non-negotiable  instruments.    Anderson  v.  Shoup,  17  O.  S.,  125. 

Note  signed  "  Bdward  K.  Collins,  Agent,"  evidence  not  admitted  to  relieve 
Collins  from  personal  liability.    Collins  v.  Buckeye  State  Ins.  Co.,  17  O.  S.,  215. 

'*  We  promise  to  pa^,"  etc,  and  to  the  names  of  the  makers  is  added: "  Trustees 
of  the  First  Universalist  Church  of  Princetown,  Indiana."  Such  addition  held 
immaterial,  and  its  erasure  not  a  material  alteration.  Hayes  ▼.  Matthews,  68  Ind.» 
412;  approved  in  Armstrong  v.  Kirkpatrick,  79  Ind.,  527. 

"  We,  the  Trustees  of  the  Methodist  Bpiscopal  Church  in  Lebanon,  promise  to 
pay,"  etc.,  signed  "  Henry  Brown  "  and  three  others.  Bvidence  not  admissible  to 
relieve  the  makers  from  personal  liability.    Hypes  v.  Griffin,  89  111.,  134. 
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*'  We  promise,"  etc.,  signed  by  five  makers,  with  the  addition :  "  Vestrymen, 
Grace  Church,"  after  each  name.     Tilden  ▼.  Barnard,  43  Mich.,  376. 

To  the  rules  established  by  these  and  many  similar  cases  there  are  three  excep- 
tions: 1.  When  the  cashier  of  a  bank,  in  the  course  of  his  employment,  signs  or 
indorses,  '*  A  B,  cashier,"  this  is  held  to  be  the  act  of  the  bank,  and  imports  no  per- 
sonal liability.  2,  When  a  public  officer,  authorized  by  law  to  issue  drafts  or  orders, 
signs  his  official  signature,  this  is  held  to  bean  official  not  a  personal  act  8.  When 
a  corporation  regularly  makes  its  payments  by  an  order  of  the  president  or  secretary 
on  the  treasurer.  This  is  held  to  be  an  obligation  of  the  corporation,  ^iven  in  that 
form,  in  order  to  secure  a  proper  accounting.  4.  Sometimes  a  corporation  transacts 
its  business  in  the  name  of  an  agent,  adopting  his  name  as  the  business  name  of 
the  corporation;  in  which  case  bills  and  notes  signed  merely  with  the  name  of  such 
agent,  binds  the  corporation  as  effectually  as  if  signed  by  the  corporate  name.  As 
when  the  Medway  Cotton  Manufactory  used  the  name  of  "  Richardson,  Metcalfe  & 
Co."  as  its  business  name.  Medway  Man.  Co.  v.  Adams,  10  Mass.,  360 ;  and  when 
the  Boston  Iron  Co.  used  the  name,  "  Horace  Gray  &  Co.,  as  its  business  name. 
Mu  Hedge  v.  Boston  Iron  Co.,"  6  Cush.,  168.  The  decision  in  Devendorf  v.  W.  Va. 
O.  &  O.  L.  Co.,  17  W.  Vs.,  172,  is  in  accordance  with  this  ruling. 

The  bill  of  exchange  in  the  present  action  must  be  held  to  be  drawn  on  and 
accepted  by  Robinson,  personally. 

The  same  result  is  reached  by  another  consideration.  While  it  is  true  that  the 
same  person  may  be  both  drawer  and  drawee  of  a  bill  of  exchange,  yet  such  paper, 
though  in  form  a  bill,  is  in  fact  a  promissory  note.  No  protest  is  necessary ;  accept- 
ance adds  no  validity  to  it.  The  obligation  is  complete  the  moment  the  paper  is 
signed  and  delivered.  But  the  intention  of  the  paper  in  the  present  action  is  clearly 
to  have  the  additional  currency  given  by  having  two  parties  liable  upon  it.  The 
signature  of  the  drawer,  "  Kanawha  &  Ohio  Coal  Co.,  by  W.  H.  Bdwards,  Pres't," 
shows  that  the  |)arties  knew  perfectly  well  how  to  sign  so  as  to  make  the  company 
liable.  And  being  so  signed  and  being  drawn  on  "  Jno.  A.  Robinson,  Agt,*'  a  form 
which  is  invariably  held  to  mean  Jno.  A.  Robinson,  personally,  shows  that  the  two 
parties  were  intended,  when  the  bill  was  drawn,  to  be  the  Company  and  Robinson. 

And  further,  except  in  case  of  an  acceptance  for  honor,  which  is  not  this  case, 
no  person  but  the  drawee  can  be  acceptor.  An  acceptance  written  by  another  per- 
son on  the  face  of  the  bill  is  not  an  acceptance  of  the  bill.  Where  a  bill  drawn  on 
"  Mr.  W.  C."  was  "  accepted y5?r  the  company^  W.  C,  Purser,"  it  was  held  the  bill  was 
accepted  personally  by  W.  C,  or  not  at  all ;  that  there  was  an  evident  intention  to 
accept;  and  although  the  language  of  the  acceptance  imported  an  acceptance  by  the 
company,  yet,  to  give  effect  to  the  intention  and  to  hold  the  bill  accepted,  the  inter- 
pretation of  the  language  was  strained,  and  the  acceptance  was  held  to  be  that  of 
W.  C,  personally.  Man  v.  Charles,  6  El.  9l  B1.,  973.  In  the  present  case  no  such 
violence  is  needed.  The  language  of  the  acceptance,  according  to  the  cases, 
imports  a  personal  obligation. 

We  hold,  therefore,  that  there  is  no  ambiguity  in  the  instrument,  and  evi- 
dence cannot  be  admitted  to  ascribe  to  it  a  purpose  different  from  that  which  its 
language  imports. 

The  motion  for  new  trial  is  overruled,  and  judgment  will  be  entered  on  the 
verdict. 

W.  H.  Mackoy,  for  plaintiff. 

Lincoln  &  Stephens,  for  defendant. 


224  ACCOUNT— PLEADING. 

[Hamilton  Common  Pleas.] 

Archbr  v.  Moorb  Combination  Dbsk  Co. 

In  a  suit  on  account,  the  petition  must  allege  that  there  is  due  on  the  aeeoiiilt»  cte., 
it  is  not  sufficient  to  allege  that  defendant  is  indebted  tltereon. 

COHNBR,  J. 

In  this  action  tlie  plaintiff  seeks  to  recover  on  an  acooant  alleging 
that  defendant  "is  indebted  to  the  plaintiff  thereon,  etc" 

3     u  B.      15 
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A  demurrer  is  filed  to  this  petition,  alleging  tliat  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Section  5087,  Rev.  Stat.,  prescribes: 

''In  an  action  founded  upon  an  account,  it  shall  be  sufficient  for  a 
party  to  set  forth  a  copy  of  the  account  and  to  state  that  there  is  due  him 
on  such  account/*  etc. 

"Indebted''  and  ''due*'  have  not  the  same  meaning,  and  do  not  repre- 
sent the  same  state  of  affairs  at  all  times.  "Due**  when  used  in  a  plead- 
ing implies  a  breach  of  contract,  but  there  is  no  such  necessary  implica- 
tion from  the  word  "indebted." 

Demurrer  sustained. 


REPLEVIN— PLEADING— INSTRUCTIONS  TO  JURY.        225 

[Cuyahoga  District  Court] 
Mackay,  Green  and  Lewis,  JJ. 

Barbara  Moravbc  v.  Hugh  Bucki«bt. 

I#EWIS,  J. 

1.  In  Ohio,  under  a  general  denial  in  a  replevin  suit,  the  defendant,  a  sheriff,  may 

make  any  defense  he  has,  and  may  under  such  denial  prove  his  writ  and  levy  on 
the  goods  in  controversy.  Koberv.  State,  10  O.  S.,444;  Ralston  v.  Oursler,  106, 
12  0.S.,  112. 

2.  After  the  jury  had  retired  to  deliberate  upon  their  verdict,  they  returned  into 

court  and  requested  further  instructions  as  to  the  form  of  their  verdict.  Such 
instructions  were  given  by  the  court  in  the  absence  of  counsel  for  plaintiff  and 
without  notice  to  them.  In  this  the  court  committed  error.  An  instruction 
upon  the  form  of  the  verdict  is  an  instruction  upon  the  law  of  the  case,  and  any 
such  instruction  in  the  absence  of,  and  without  notice  to  counsel,  is  error. 
Campbell  v.  Beckett,  8  O.  S.,  211 ;  1  Pick.,  337. 

3.  The  court  below,  for  the  purpose  of  proving  a  date,  permitted  the  petition  in  a 

slander  suit,  upon  which  the  judgment  under  which  the  defendant  justified  was 
founded  to  be  given  in  evidence  and  to  go  to  the  jury.  In  this  there  was  error. 
So  far  as  appears  by  the  bill  of  exceptions,  the  whole  petition  was  sent  to  the 
jury,  and  tended  to  divert  their  attention  from  the  real  issue,  and  was  manifestly 
prejudicial.  • 

Willson  &  Sykora,  for  plaintiff. 
Smith  &  Novak,  for  defendant 
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[Hamilton  District  Court,  April  22, 1884.] 

State  rx  rei/.  James  Powers  v.  Richard  Paux,. 
Petition  for  Mandamus. 

1.  On  application  made  for  a  writ  of  mandamus  requiring  a  justice  of  the  peace  to 
settle  and  sign  a  bill  of  exceptions  in  a  forcible  detainer  action,  the  recoid  of 
such  cause  including  the  bill  of  exceptions  in  question,  is  competent  proof  for 
the  reviewing  court  to  consider,  and  if  it  appear  therefrom  that  there  is  no 
error  thereinv  so  as  to  entitle  the  relator  to  file  his  petition  in  error  thereto,  by 
leave  of  court,  in  an  action  to  reverse  such  judgment  and  proceeding,  then  the 
writ  of  mandamus  will  not  issue,  ordering  the  bill  of  exceptions  to  be  signed, 
for  that  it  would  not  be  an  effective  remedy. 
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234  Railway  Co.  t.  Kelaey,  Treasurer. 

2l  An  eqnitable  titie  cannot  be  set  np  in  forcible  detainer  proceedings  before  a 
justice  of  the  peace  to  divest  him  of  his  jurisdiction  thereto,  nor  is  proof 
thereof  competent  in  such  proceeding. 

Opinion  by  Buchwalter,  J.,  citing  46  Cal.,  68,  and  4  W.  L.  M.,  261. 
Long,  Elramer  &  Kramer,  for  relator. 
C  W.  Baker,  contra. 


234  COUIVTT  COMMISSIONERS. 

[Hamilton  District  Court,  April  22,  1881] 

Statb  ex  rei,.  Carson  v.  Brewster  (Auditor). 

PSTETION  for  Mandamus. 

Petition  avfrred  that  relator  was  employed  by  the  concurrent  action  of  the  board  of 
control  and  county  commissioners  as  a  janitor  for  the  courthouse,  and  assigned 
for  duty  in  the  auditor's  office  and  sought  to  require  the  auditor  to  draw  his 
warrant  on  the  treasurer  for  the  payment  of  his  services  as  such  janitor.  A 
demurrer  was  filed  to  this  on  the  ground  that  the  facts  averred  did  not  consti- 
tute a  cause  of  action :  Held^  that  this  did  not  raise  the  question  whether  the 
county  commissioners  or  auditor  had  a  right  to  appoint  a  janitor  for  the  audi- 
tor's office;  that  under  section  1002,  Rev.  Stat.,  as  amended,  78  O.  L.,  22, 
the  county  commissioners  had  the  right  to  appoint  janitors  for  the  courthouse, 
and  whether  they  assigned  the  relator  to  duty  in  the  auditor's  office  or  did  not 
assign  him  to  duty  at  all,  he  was  entitled  to  compensation;  that  the  court  would 
not  control  the  direction  of  the  county  commissioners  so  long  as  there  was  no 
bad  faith  or  abuse  of  discretion  in  the  exercise  of  the  right  of  employment. 

Writ  granted. 

Opinion  by  Maxwell,  J. 

Poraker  &  Black,  for  relator. 

Burnet  &  Burnet,  for  respondent. 


234  RAILROAD  TAXATION. 

[Lucas  District  Court,  April  10,  1884.) 
Heisley,  Jones  and  Pike,  J  J. 

tW.,  St.  L.  &  P.  Ry.  v.  Jokl  W.  Kklsey  (Trbasurbr). 

Revised  Statutes,  2774,  did  not  change  the  prior  law,  and  the  rules  for  the  taxation  of  a 
railroad  company,  whose  line  runs  through  several  counties  of  this  state  are, 
1st.  The  value  of  the  rolling  stock  is  to  be  apportioned  to  the  different 
counties  and  cities  not  as  to  value  but  in  proportion  to  the  length  of  the  road  in 
each.  2nd.  The  fixed  property  is  to  be  apportioned  in  the  proportion  that  the 
value  of  the  part  in  each  county  or  city  bears  to  the  total  in  the  state.  Srd. 
The  value  or  moneys  and  credits  are  to  be  apportioned  in  each  locality  in  the 
same  proportion  as  the  fixed  property. 

In  May,  1881,  the  board  composed  of  the  auditors  of  the  several 
counties  in  this  state,  through  whch  said  railway  extends,  assessed  the 
value  of  the  property  of  said  corporation  subject  to  taxation  in  this  state, 
at  $1,202,404.  The  whole  length  of  said  road  in  the  state  is  seventy-five 
miles,  of  which  three  miles  are  in  the  city  of  Toledo.  Three  seventy- 
fifths  of  the  assessed  value  of  the  main  track   and  rolling  stock  was 


1888. 


tThisjudgment  was  affirmed  by  the  Supreme  Court  without  report,  March  19. 
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assessed  for  taxation  in  the  city  of  Toledo,  and  the  total  assessed  value 
of  the  property  fixed,  such  as  station  houses,  side  tracks,  water  and  wood 
stations,  etc.,  located  in  said  city,  other  than  the  main  track,  was  appor- 
tioned to  said  city,  and  also  such  portions  of  the  company's  moneys  and 
credits  as  bore  the  same  proportion  to  the  whole  amount  thereof  to  be 
taxed  in  the  state,  as  the  assessed  value  of  the  fixed  property  to 
be  taxed  in  the  said  city,  bore  to  the  total  value  thereof  to  be  taxed  in 
the  state.  The  plaintiff  in  error  claims  that  the  total  assessed  value  of 
its  property  for  taxation  in  this  state  should  be  equally  distributed  to  each 
mile  of  its  road,  and  that,  therefore,  but  three  seventy-filths  of  the 
assessed  value  should  be  apportioned  to  the  city,  being  the  same  propor- 
tion that  the  length  of  the  road  in  the  city  bears  to  its  whole  length  in 
the  state.  The  company  paid  the  taxes  levied  on  its  property  apportioned 
to  the  city  of  Toledo,  as  before  stated,  under  protest,  and  commenced  its 
action,  now  under  review,  in  the  court  below  to  recover  back  the  portion 
thereof  it  claimed  was  illegal. 

The  rights  of  the  parties  depend  upon  the  construction  to  be  given 
to  sec.  2774  of  the  Rev.  Stat.,  and  to  arrive  at  its  meaning  it  is  proper  to 
refer  to  a  former  statute  on  the  subject,  66  O.  I^.,  183.  By  that  act  rail- 
road companies  were  required  to  list  for  taxation,  verified  by  the  oath  or 
affirmation  of  the  person  so  listing,  '*  all  the  personal  property,  which  shall 
be  held  to  include  roadbed,  water  and  wood  stations,  and  such  other 
realty  as  is  necessary  to  the  daily  running  operations  of  the  road,  moneys 
and  credits  of  such  company  or  corporation,  within  the  state,  at  the 
actual  value  in  money  in  manner  following  :  in  all  cases  return  shall  be 
made  to  the  several  auditors  of  the  respective  counties,  where  such  prop- 
erty may  be  situated,  together  with  a  statement  of  the  amount  of  said 
property  which  is  situated  in  each  township,  incorporated  village,  city  or 
ward  therein,  the  value  of  all  movable  property  shall  be  added  to  the 
stationary  and  fixed  property  and  real  estate,  and  apportioned  to  such 
wards,  cities,  incorporated  villages,  or  townships,  pro  rata  in  proportion 
to  the  value  of  the  real  estate  and  fixed  property  in  said  ward,  city,  incor- 
porated village  or  township  ;  and  all  property  so  listed  shall  be  subject  to 
and  pay  the  same  taxes  as  other  property  listed  in  such  ward,  city,  incor- 
porated village  or  township." 

It  was  therein  further  provided :  that  if  the  proper  return  was  not 
made  to  the  auditor,  or  among  other  things,  if  he  was  of  the  opinion, 
'*  that  it  had  not  been  listed  in  the  location  where  it  properly  belonged," 
he  should  value  and  assess  it  as  in  other  cases. 

It  is  perfectly  apparent,  that  under  that  statute,  the  property  oi  rail- 
road companies  was  to  be  taxed  in  localities  where  it  was  situated.  The 
law  was  amended  by  the  act  of  May  1,  1862,  which  was,  in  this  respect, 
substantially  the  same  as  sec.  2774,  Rev.  Stat.,  which  provides:  that 
instead  of  the  return  of  the  railroad  companies  being  made  to  the  several 
auditors  of  the  respective  counties,  wherein  such  property  may  be,  it  shall 
be  made  to  a  board  of  appraisers  or  assessors,  composed  of  the  auditors  of 
the  several  counties,  through  which  the  road  runs,  and  for  the  first  time, 
prescribes  the  method  of  assessing  the  property  of  interstate  railroads,  by 
taxing  the  total  value  of  the  property  in  this  state,  and  beyond  it,  and 
dividing  it  in  the  proportion,  that  the  length  of  such  road  in  this  state, 
bears  to  the  whole  length  of  such  road,  and  that  the  principal  sum  for  the 
value  of  such  road  in  this  state  shall  be  determined  accordingly.  It  also 
provides  that  after  the  board  has  determined  the  amount  or  value  to  be 
taxed  in  this  state,  it  '*  shall  be  apportioned,  by  said  board,  among  the  sev- 
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cral  coanties,  through  which  such  road,  or  any  part  thereof  runs,  that  to 
each  county,  and  to  each  city,  village,  township  or  district,  or  part  thereof 
therein,  shall  be  apportioned  such  part  thereof,  as  shall  equalize  the  rel- 
ative value  of  the  real  estate,  structures,  and  stationary  personal  property 
of  such  company  therein,  in  proportion  to  the  whole  value  of  the  real 
estate,  structures  and  personal  property  of  such  railroad  company  in  this 
state,  and  so  that  the  rolling  stock  of  such  company  shall  be  apportioned 
in  the  same  proportion  that  the  length  of  such  road  in  said  county  bears 
to  the  entire  length  thereof  in  all  of  said  counties  or  county,  and  to  each 
city,  village,  and  district,  or  any  part  thereof  therein." 

The  changes  that  will  be  observed,  by  comparing  this  enactment 
with  that  of  1859,  are,  first,  the  creation  of  this  board  of  appraisers  or 
assessors,  composed  of  county  auditors ;  second,  the  taking  into  account 
the  property  of  the  company  in  all  the  counties  together,  in  case  of  a 
road  wholly  within  this  state,  and,  in  case  of  an  interstate  railroad,  tak- 
ing into  account  its  property,  as  well  that  which  is  beyond  this  state,  as 
that  which  is  within  it,  and  dividing  it,  to  arrive  at  the  portion  to  be 
taxed  in  this  state.  Third,  the  separating  of  the  rolling  stock  from  all 
other  property,  and  providing  that  it  shall  be  apportioned  to  each  county, 
city,  village  and  district,  in  such  proportion,  as  the  length  of  such  road, 
in  such  county,  city,  village  and  district,  bears  to  its  whole  length  to  be 
taxed. 

These  are  evidently  the  objects  the  general  assembly  had  in  view,  in 
changing  the  law  of  1859.  It  is  a  well  established  rule,  for  the  construc- 
tion of  statutes,  that  when  certain  material  or  prominent  changes  are 
made,  in  a  statute,  or  material  additional  provisions  are  included,  and 
there  is  a  change  of  phraseology  in  some  of  its  other  provisions,  it  does 
not  necessafily  imply,  that  a  change  in  the  meaning  of  such  other  pro- 
visions was  intended,  and  in  construing  it  we  are  to  be  governed  by  the 
ordinary  rules  of  construction. 

To  sustain  the  claim  of  the  plaintiff  in  error,  would  require  us  to 
find,  that  a  slight  alteration  in  the  language  of  the  statutes,  had  worked 
a  most  radical  change.     Under  the  act  of  1859  the  property  of  a  railroad 
company  was  assessed,  and  taxed,  in  the  county,  city,  village  or  township, 
where  it  was  situated.     In  this  case  it  is  claimed,  that,  if  there  is  property 
of  great  value  in  a  city,  it  'is  with  the  company's  other  property  to  be 
spread  out  over  the  whole  road,  awarded  to  each  mile,  as  much  of  the 
assessed  value  for  taxation,  as  to  any  other  mile,  thus  withdrawing  a  large 
portion  of  valuable  property  in  a  city  from   city  taxation,  to  the  lesser 
rate  levied  in  rural  districts.     We  think  that  the  general  assembly  did  not 
intend  to  make  any  such  change  in  the  law ;  if  he  had,  it  would  have 
spoken  in  no  doubtful  terms.     But  we  think,  the  meaning  of  sec.  2774  is 
not  hidden  or  difficult  to  be  arrived  at,  although  in  some  counties,  at 
least,  it  has  not  been  followed.     The  statute  says  substantially,  that  there 
shall  be  apportioned  to  each  city,  etc.,  such  part  of  the  assessed  value 
**  as  shall  equalize  the  relative  value  "  of  the  property  in  that  locality  in 
proportion  to  the  value  of  the  entire  property  to  be  taxed  in  the  state. 
The  words  **  to  equalize  the  relative  value,"  seem  to  cloud  the  matter 
somewhat,  but  we  think  they  mean  here  the  same  as  to  say  **  adjust  the 
comparative  or  proportional  value,"  so  that  if  the  total  value  of  the  com- 
pany's property  to  be  taxed  in  this  state,  exclusive  of  the  rolling  stock, 
were  $1,000,000,  and  of  that  one-fourth  was  in  the  city  of  Toledo,  then 
one-fourth  of  the  assessed  value  should  be  apportioned  to  such  city  for 
taxation. 
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The  Statute  provides  one  mode  of  taxing  the  rolling  stock,  and 
.lother  for  all  other  property.  II  the  general  assembly  had  intended  to 
tax  all  in  the  same  manner,  they  certainly  would  have  included  every- 
thing* in  the  same  category,  ard  would  not  have  separated  them,  by  the 
use  of  three  or  four  lines  of  the  statute,  which  the  claim  of  plaintiff  in 
error  would,  if  allowed,  require  us  to  treat  as  surplusage,  against  the 
rule,  that  the  statute  should,  if  it  can  be  done,  be  so  construed  as  to  give 
effect  to  all  its  parts. 

There  is  nothing  unjust  in  the  construction  we  give  the  statute. 
There  is  great  advantage  to  a  railroad  in  passing  through,  or  having  a 
terminus  at  a  large  pity,  or  other  populous  place,  where  it  acquires  a  large 
portion  of  its  business,  and  where,  of  necessity,  its  property  must  be  val- 
uable, and  we  cannot  see  why  it  should  not  pay  the  same  rate  of  taxes, 
on  such  property,  that  private  persons  do ;  while  there  is  justice  in  the 
manner  of  taxing  the  rolling  stock,  as  it  has  no  permanent  location,  but 
is  movable,  passing  from  one  place  to  another,  in  this  case,  both  within 
and  without  this  state. 

Section  2,  of  article  12,  of  our  constitution,  provides  that  taxation 
shall  be  by  a  uniform  rule ;  and  sec.  4,  of  article  13,  provides  that  "  the 
property  of  corporations,  now  existing  or  hereafter  created,  shall  forever 
be  subject  to  taxation,  the  same  as  the  property  of  individuals ;  *'  but  the 
plaintiff  in  error  proposes  that  a  part  of  the  assessed  value  of  its  property 
in  Toledo,  shall,  by  legal  sleight  of  hand,  be  transported  to  some  rural 
district  where  it  shall  be  subject  to  a  much  less  degree  of  taxation,  than 
property  of  equal  value,  belonging  to  individuals  and  situated  in  Toledo. 
It  is  doubtful  whether  a  statute  containing  such  provisions  would  be  con- 
stitutional, as  in  that  case  it  seems  that  the  property  of  the  railroad  com- 
pany  would  not  be  subject  to  taxation,  the  same  as  the  property  of  indi- 
viduals. In  the  city  of  Dubuque  v.  The  C.  D.  &  M.  R.  R.  Co.,  47  la., 
196,  a  statute  was  under  consideration,  which  provided  for  the  taxation 
of  railroad  property  in  the  manner  claimed  by  the  plaintiff  in  error  in 
this  case.  The  constitution  of  the  state  of  Iowa  contains  a  provision 
like  sec.  4  of  article  13  of  our  constitution,  above  recited.  The  court, 
composed  of  five  judges,  differed  as  to  the  constitutionality  of  the  statute. 
The  chief  justice  and  one  of  his  colleagues  held  it  was  unconstitutional 
on  the  grounds  above  suggested. 

The  moneys  and  credits  of  the  company  have  relation  to  its  other 
property,  and  should  be  accredited  as  much  to  one  dollar  thereof  as  to 
another,  and  as  such  moneys  and  credits  have  no  special  locality,  the 
statute  provides  that  they  shall  be  apportioned  to  each  county,  city,  vil- 
lage and  township,  in  the  same  proportion  that  the  fixed  property  is. 
We  hold: 

First — The  rolling  stock  alone  should  be  apportioned  to  each  county, 
city,  village  and  township  through  which  the  road  runs,  in  the  same  pro- 
portion that  the  length  of  such  road  in  such  county,  city,  village  and 
township  bears  to  the  entire  length  thereof  in  all  the  counties  through 
which  it  runs. 

Second— The  fixed  property,  including  the  roadbed,  should  be 
apportioned  to  each  county,  city,  village,  and  township  through  which 
the  road  runs,  in  the  same  proportion  that  the  value  in  each  bears  to  the 
total  value  in  all. 

Third — ^The  value  of  the  company's  moneys  and  credits  should  be 
apportioned  to  each  county,  city,  village,  and  township  through  which 
the  road  runs,  in  the  same  proportion  as  the  fixed  property. 
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In  this  case  the  plaintiff  in  error  should  find  no  fault,  for  its  roadbed 
was  apportioned  in  the  same  manner  the  rolling  stock  was,  to  which  it 
was  not  entitled. 

The  judgment  below  is  affirmed. 
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Geo.  Wolf  v.  Gbo.  W.  Stout  and  Emelinb  STomp. 

Minshall,  Louden  and  Gregg,  JJ« 

1.  A  bequest  to  "  my  youngest  child  all  of  my  estate  after  her  mother's  death  or 

marriage  *  *  *  and  to  the  heirs  of  her  body  forever/'  creates  at  common 
law  an  estate  tail ;  and  under  the  act  to  restrict  the  entailment  of  real  estate  in 
Ohio,  the  issue  of  said  youngest  child  who  is  the  first  donee  in  tail  take  an 
inheritance  in  fee  in  said  estate. 

2.  Therefore,  where  the  estate  was  derived  by  plaintiff  from  the  first  donee  in  tail 

and  conveyed  by  deed  of  general  warranty  to  one  of  defendants,  a  mortgage 
being  given  to  secure  the  balance  of  the  purchase  money,  it  would  seem,  in  an 
action  of  foreclosure,  that  a  decree  could  only  be  granted  for  the  sale  of  the 
interest  of  the  first  donee  in  tail  to  satisfy  wnatever  might  remain  due  of  the 
purchase  money. 

On  the  22d  day  of  February,  1877,  George  Wolf  and  wife  conveyed 
to  Emeline  Stout  93  acres  of  land  in  Pickaway  county,  Ohio,  by  a  deed 
of  general  warranty,  with  the  ordinary  covenants  of  title.  The  consid- 
eration for  this  deed  was  $10,000,  of  which  (5,000  was  paid  by  the  con- 
veyance to  Wolf  of  another  tract  of  land,  and  the  residue  by  executing 
a  mortgage  to  Wolf  for  (5,000  upon  the  said  98  acres  of  land. 

George  Wolf  filed  a  petition  in  the  court  of  common  pleas  of  said 
county  to  foreclose  this  mortgage.  The  case  was  heard  in  that  court 
and  a  decree  rendered  in  favor  of  Wolf.  Stout  and  wife  appealed  the 
case  to  the  district  court,  and  they  filed  an  answer  aod  cross-petition 
setting  up  the  foregoing  facts,  and  further  alleging  that  at  the  date  of 
the  deed  executed  by  George  Wolf  he  had  not  a  legal  title  to  the  said  93 
acres  in  fee  simple ;  that  his  covenants  were  broken  because  Wolf  derived 
his  title  from  Orlinda  Steele,  daughter  of  Jacob  Greeno,  who  had  but  a 
life  estate  in  the  premises;  that  he  had  more  than  paid  the  full  value  of 
the  said  life  estate.  Stout  also  made  the  children  of  Orlinda  Steele 
defendants,  alleging  that  they  claimed  an  adverse  interest  in  the 
premises,  and  praying  for  relief  under  sec.  5780  of  the  Rev.  Stat.  In 
the  district  court  George  Wolf  assigned  this  mortgage  to  his  son  John 
Wolf,  who  was  substituted  as  plaintiff  on  his  own  motion. 

The  children  of  Orlinda  Steele,  by  their  guardian  ad  litem,  filed  an 
answer  claiming  the  remainder  in  fee  in  said  93  acres  of  land  under  the 
will  of  their  grandfather,  Jacob  Greeno.  Thereupon  John  Wolf  dis- 
missed his  petition  and  then  filed  a  motion  to  dismiss  the  action  on  the 
ground  that  there  was  no  cause  pending  in  court 

The  will  of  Jacob  Greeno  was  in  evidence. 

Smith  &  Morris,  attorneys  for  Wolf. 

P.  G.  Bostwick,  attorney  for  Stout. 

Page,  Abemethy  &  Polsom,  attorneys  for  the  chfldren  of  Orlinda 
Steele. 
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By  the  Court: 

The  motion  to  dismiss  this  cause  of  action  must  be  overruled. 

The  plaintiff  had  a  right  to  dismiss  his  petition,  but  he  remained  in 
court  as  a  defendant  to  the  cross-petition  of  Stout  and  wife.  The  will 
of  Jacob  Greeno  provides  as  follows:  "  I  giv«  and  bequeath  to  my  wife 
during  her  widowhood,  the  entire  use  and  control  of  all  my  real  estate, 
and  also  the  use  and  control  of  whatever  personal  estate  may  remain 
after  the  payment  of  my  debts  aforesaid  and  my  funeral  expenses  and 
the  costs  of  administration  and  the  settlement  of  my  estate.  If  she 
should  again  marry,  I  then  direct  that  she  shall  from  that  time  have 
only  such  portion  of  my  estate  as  would  be  allowed  her  by  law  if  I  had 
made  no  will. 

"  I  give  and  bequeath  to  my  youngest  child,  Orlinda  Greeno,  all  of 
my  estate  that  remains  after  her  mother's  death  or  marriage,  as  aforesaid, 
and  to  the  heirs  of  her  body  forever,  and  I  also  direct  that  during  her 
mother's  widowhood  she  shall  receive  her  maintenance  from  the  proceeds 
of  my  estate  in  the  hands  of  her  mother  until  she  marries.  In  case  my 
said  daughter  Orlinda  Greeno  should  die  without  lineal  heirs,  I  then 
give  and  bequeath  the  remainder  of  my  estate,  both  real  and  personal, 
after  the  death  of  my  widow  or  her  marriage  as  aforesaid,  to  my  children 
by  my  first  wife  and  to  their  legal  representatives." 

We  are  of  the  opinion  that  the  language  of  this  will,  at  common  law, 
would  be  an  estate  tail  in  Orlinda  Steele  and  the  heirs  of  her  body. 
The  cases  cited  by  the  counsel  for  her  children  clearly  settle  this  matter. 
3  Bacon  Abb.,  428;  1  Wash.,  R.  P.,  72;  4  Kent.  Com.,  66;  Harkness 
v.  Corning,  24  O.  S.,  416 ;  Pollock  v.  Speidel,  17  O.  S.,  439.  This  being 
the  case  under  the  act  to  restrict  the  entailment  of  real  estate,  passed 
December  7, 1811,  (1  S.  &  C,  650,)  the  issue  of  Orlinda  Steele  takes 
an  inheritance  as  an  absolute  estate  in  fee  simple.  We  find  that  Orlinda 
Steele  is  the  first  donee  in  tail  under  the  will  of  Jacob  Greeno,  and 
her  children,  who  are  before  the  court,  are  entitled,  as  her  issue,  to 
the  inheritance  in  fee. 

We,  therefore,  order  and  adjudge  that  John  Wolf  may  .have  a  decree  for 
the  sale  of  the  premises  to  satisfy  the  residue  of  the  purchase  money 
claimed  in  the  action,  on  giving  bond  in  double  the  amount  thereof, 
with  two  or  more  sureties,  to  be  approved  by  the  coyrt,  for  the  payment 
of  the  same,  with  interest,  if  the  defendant,  Mrs.  Stout,  or  her  privies  be 
subsequently  evicted  by  reason  of  this  defect. 

(After  this  decision  was  announced,  one  of  the  three  judges  went  home  leaving 
but  two  to  hold  the  court,  and  a  decree  for  the  sale  of  the  premises  having  been 
prepared,  the  counsel  for  the  children  of  Orlinda  Steele  objected,  that  nothing 
could  be  sold  except  an  estate  in  the  premises  for  the  life  of  Orlinda  Steele;  tha^ 
her  children  were  brought  before  the  court  to  protect  their  interest,  and  not  to 
deprive  them  of  it  by  a  sale  in  fee.  The  judges  not  being  able  to  agree  on  this 
pointy  the  case  was  continued.) 
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246  ESTABLISHING  COUNTY  ROAD. 

[Pickaway  District  Court,  March  Term,  1881] 
Min  shall,  Louden  and  Gregg,  J  J. 

Danibl  a.  Haslbr  kt  al.  V.  Georgk  Hitler  bt  al. 

L  Notice  to  a  landowner  of  the  pending  of  a  petition  to  establish  a  connty  road, 
and  of  the  time  and  place  of  meeting  of  the  viewers,  is  not  jurisdictional,  where 
due  publication  of  the  fact  of  the  petition  has  been  made,  and  its  omission 
does  not  render  the  proceedings  void. 

2.  Where  a  landowner  relinquishes  all  claim  to  compensation  and  damages  this 
cures  the  error  and  no  one  else  can  object  thereafter. 

This  was  a  proceeding  before  the  commissioners  of  Pickaway  county, 
Ohio,  for  the  establishment  of  a  county  road. 

Due  notice  of  the  filing  of  the  petition  was  given  by  publication  in 
a  newspaper,  and  by  putting  up  notices  at  the  auditor's  office  and  at 
other  places  in  the  township.  Notice  was  also  given  to  the  landowners 
of  the  road  view.  The  surveyor  made  his  report,  as  did  also  the 
viewers,  and  damages  were  allowed  to  certain  persons,  and  the  report  of 
the  viewers  in  favor  of  the  establishment  of  the  road  was  read  before  the 
commissioners  three  times. 

After  the  said  report  was  read  the  first  time,  it  was  discovered  that 
one  Hiram  A.  Hitler  had  an  interest  in  a  tract  of  land  affected  by  the 
road.  A  motion  was  made  by  those  who  opposed  the  road  to  set  aside 
and  dismiss  the  said  proceedings,  on  the  ground  that  no  notice  of  the 
pendency  of  the  said  petition,  or  of  the  time  and  place  of  the  meeting  of 
the  viewers  was  ever  served  upon  said  Hitler,  Thereupon  said  Hitler 
filed  a  paper  as  follows : 

**  I  hereby  relinquish  all  claims  to  compensation  and  damages  grow- 
ing out  of  the  establishment  of  the  county  road  petitioned  for  by  George 
W.  Hitler  et  al. 

H.  A.  Hitler." 

Thereupon  the  commissioners  overruled  the  objection  and  proceeded 
to  establish  the  road.  A  petition  in  error  was  then  filed  in  the  court  of 
common  pleas,  and  this  court  sustained  the  ruling  of  the  commissioners. 
Then  a  petition  in  error  was  filed  in  the  district  court  alleging  the  same 
error. 

By  the  Court  : 

1.  The  jurisdictional  fact  in  this  case  was  the  publication  in  the  news- 
papers of  notice,  and  setting  up  notices  at  the  auditor's  office  and  other 
places  in  the  township,  according  to  the  statute.  The  notice  to  the 
landowners  was  not  jurisdictional,  and  the  want  of  such  notice  to 
Hitler  did  not  render  the  proceedings  void. 

2.  The  release  of  damages  and  compensation  by  Hiram  A.  Hitler 
cared  the  error  in  regard  to  the  omission  of  notice  to  him.  No  landholder 
was  omitted  but  Hitler,  and  he  had  a  right  to  relinquish  his  claim.  No 
other  person  had  any  interest  in  his  claim  for  compensation  and  dam- 
ages, and  his  relinquishment  cured  this  error. 

The  judgment  of  the  common  pleas  and  county  commissioners  is 
affirmed. 

P.  C.  Smith  and  C  Curtain,  for  plaintiff  in  error. 
Page,  Abernethy  &  Polsom,  for  defendants  in  error. 
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[Hamilton  District  Court] 

t  A.  S.  LoNGLKY,  Adm'r,  V.  Thos.  B.  Stump  kt  ax,. 

1.  A  legacy  to  a  daughter,  the  only  provision  for  her,  'Ho  be  paid  to  her  or  her  heirs 

as  soon  as  practicable  by  my  executors" — the  "remaining  property  or  money 
and  credits"  being  devised  to  be  equally  divided  after  death  ot  the  widow  of 
testator,  among  his  three  sons— constitutes,  in  case  of  deficiency  of  personal 
assets,  a  charge  upon  the  real  estate. 

2.  The  lapse  of  six  years  from  the  time  the  right  to  payment  of  the  legacy  accrues, 

and  the  deficiency  of  personal  assets  is  ascertained,  constitutes  a  bar  to  an  ac- 
tion by  the  administrator  de  bonis  non,  with  the  will  annexed,  to  sell  the  real 
estate  for  payment  of  the  legacy. 

AVBRY,  J. 

This  is  a  petition  by  an  administrator  de  bonis  non^  with  the  will  an- 
nexed, to  sell  real  estate  for  the  payment  of  a  legacy. 

It  is  a  settled  rule  that  legacies  are  always  presumptively  payable 
out  of  personalty,  and  if  there  proves  to  be  a  deficiency  for  the  payment 
of  debts  and  legacies,  the  legacies  must  abate  unless  they  are  charged 
upon  the  realty.  Geiger  v.  Worth,  17  O.  S.,  664, 667 ;  2  Redf.  Wills,  208, 
section  6. 

The  first  question,  then,  is  whether  the  legacy  here  was  so  charged. 
This  is  a  question  of  intention  to  be  determined  by  the  language  used. 
The  intention  must  be  made  to  appear  clearly,  Geiger  v.  Worth,  but  need 
not  be  by  express  words.  Clyde  v.  Simpson,  4  O.  S.,  445.  The  court 
is  entitled  to  put  itself  in  the  place  of  the  testator  and  then  see  how  the 
terms  of  the  instrument  affect  the  subject-matter.  The  circumstances  of 
his  property  and  family  constitute  the  standpoint  from  which  the  lan- 
guage of  the  testator  is  to  be  considered.  Moore  v.  Beckwith,  14  O.  S.» 
129,  132. 

The  legatee  was  a  daughter— an  ovXj  daughter,  it  would  appear; 
the  legacy  was  the  only  provision  for  her.  From  the  circumstances  of 
the  property  of  testator,  as  shown  by  the  account  current  of  the  execu- 
tor— the  only  account  filed — his  indebtedness  was  much  beyond  the 
amount  of  his  personal  estate.  The  natural  inference  of  intention  would 
be  that  his  daughter  was  to  have  this  only  provision  for  her — not  merely 
if  the  personal  assets  were  sufiBcient,  but  at  all  events.  Artificial  rules 
of  construction,  when  applied  to  the  terms  of  the  residuary  devise,  lead 
to  the  same  conclusion.  By  item  6,  all  the  property  he  possessed,  after 
deducting  therefrom  one-third  of  his  goods  and  chattels  for  his  wife — 
"down"  he  calls  it,  but  what  he  means  is  shown  by  item  2 — is  left  in  the 
hands  and  under  management  of  his  son  William  until  decease  ot  his 
wife.  By  item  7,  after  the  death  of  his  wife,  "then  the  remaining 
property  or  money  and  credits  to  be  equally  divided"  among  his  three 
sons,  John,  William  and  Clementus.  Whether  "all  the  property  which 
I  possess,"  as  the  words  are  used  in  item  6,  be  taken  as  meaning  after 
payment  of  the  legacy ;  or  whether  the  construction  be  adopted  that  a 
legacy  "to  be  paid  as  soon  as  practicable*'  was  nevertheless  to  be  post* 
poned  until  the  future  indefinite  time  of  the  widow's  decease,  and  that 
the  residue  after  payment  was  what  was  meant  by  the  words  "then  the 

t  Motion  for  leave  to  file  petition  in  error  to  this  judgment  was  oyermled  in  the 
Supreme  Court,  Jnne  8, 1884.    No  further  report. 
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remaining  property  or  money  and  credits,"  as  in  item  7,  in  either  event 
the  real  and  personal  estate  were  blended  into  one  common  fund,  which 
is  decisive  of  his  intent  to  charge  the  legacy  upon  the  realty  in  case  of  a 
deficiency  of  personal  assets.  Moore  v.  Beckwith,  14  O.  S.,  129,  135; 
2  Redf.  Wills  (2d  ed.),  211,  section  11. 

The  question  is,  next,  as  to  the  defense  as  set  up  against  the  enforce- 
ment of  the  charge.  Payment  is  pleaded,  but  the  only  evidence  is  lapse  of 
time*  The  presumption  from  this  is  met  by  testimony  that  the  executor 
whose  duty  it  was  to  make  payment  admitted  it  had  not  been  made — 
this  as  late  as  1877  or  1878,  a  short  time  before  he  died.  But  the  statute 
of  limitations  is  further  pleaded. 

The  right  of  defendants  to  interpose  such  plea  is  contested  upon  the 
ground  that  they  have  no  interest.  But  the  petition  makes  them  parties 
as  claiming  an  interest  in  the  lands,  and  prays  that  unless  they  pay  the 
legacy  the  said  real  estate  may  be  sold.  The  answer  of  Catherine  and 
Amanda  Stump  sets  up  title  by  purchase  from  the  heirs  of  Clementus 
Stump;  and  while  there  is  a  reply  denying  each  and  every  allegation  in- 
consistent with  the  petition,  it  is  surely  not  inconsistent  with  the  petition 
that  the  defendants  have  title.  Why  else  were  they  made  parties  ?  The 
action  is  not  by  one  claiming  title  to  exclude  adverse  claimants,  but  is 
by  an  administrator,  with  the  will  annexed,  to  sell  real  estate  for  pay- 
ment of  a  legacy.  If  the  defendants  have  no  interest  in  the  real  estate 
there  is  no  case  before  us* 

The  question  of  the  statute  of  limitation  involves  consideration  of 
the  nature  of  the  powers  of  an  executor,  or,  as  here,  administrator  de  bonis 
funiy  with  the  will  annexed.  An  executor  possesses  no  power  over  the 
real  estate  except  such  as  is  expressly  given  by  will.  Wills  v.  Cowper, 
2  O.,  124,  128.  Here  no  power  was  expressly  given  to  the  executor — 
his  right  of  recourse  to  the  realty  could  be  only  because  of  the  duty  of 
payment  of  the  legacy,  and  the  fact  that  it  was  charged  upon  the  realty. 
For  the  same  reason,  such  right  of  recourse  would  continue  only  during 
the  continuance  of  the  charge.  The  inquiry,  then,  is  whether  the  charge 
continues  for  all  time,  or  whether  there  be  a  statutory  bar. 

The  contention  is,  that  the  case  is  one  of  continuing  and  subsisting 
trust.  But  in  whom  is  the  trust?  It  is  only  as  between  trustee  and 
cestui  que  trust  that  lapse  of  time  is  no  bar.  Williams  v.  First  Presby. 
Church,  1  O.  S.,  478.  606 ;  Paschall  v.  Hinderer,  28  O.  S..  668,  579 ;  An- 
gell  Lim.,  section  166.  The  executor  was  not  made  by  the  will  trustee 
of  the  real  estate  of  testator ;  and  had  he  been,  the  trust  would  not  be 
now  in  the  administrator  with  the  will  annexed.  Wills  v.  Cowper,  supra. 
The  only  trust  was  that  of  executor — not  a  personal  trust,  but  one  pass- 
ing to  the  administrator  with  the  will  annexed — a  trust  arising  by  law. 
Wills  V.  Cowper,  supra  \  Philips  v.  Harter,  5  O.  S.,  122;  Foxworth  v. 
White,  16  Rep.,  676.  The  real  estate  was  not  vested  in  him ;  his  only 
power  over  it  was  under  the  statute  (S.  &  C,  696,  section  156;  R.  S., 
6172) :  "When  a  testator  shall  have  given  an)'  legacy  by  will  that  is  ef- 
fectual to  pass  or  charge  real  estate,  and  his  personal  estate  shall  be  in- 
sufficient to  pay  such  legacy,  together  with  his  debts,  the  allowance  to 
the  widow  and  children  and  the  costs  of  administration,  the  executor  or 
administrator  with  the  will  annexed,  may  be  ordered  to  sell  his  real  es- 
tate for  that  purpose  in  the  same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescribed  for  the  payment  of  debts."  The  trust  in 
him  as  executor  was  for  payment  of  the  legacy,  but  that  the  plaintiff  is 
a  trustee  does  not  affect  the  plea  of  the  statute  of  limitations. 
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To  whom,  under  a  proper  construction  of  the  will,  the  real  estate 
passed  is  not  material,  so  long  as  it  did  not  pass  to  the  executor.  If, 
under  item  6,  it  passed  to  the  son  William,  the  trust  was  in  him  to  hold 
it  until  decease  of  the  widow,  and  then,  under  item  7,  to  divide  equally 
with  the  other  two  sons,  John  and  Clementus.  The  trust  was  not  to  pay 
debts  and  legacies ;  that  was  a  duty  devolving  upon  the  executors,  and 
this  would  be  so  even  upon  a  construction  of  the  will  postponing  the 
legacy  until  decease  of  the  widow. 

The  fee  to  whomsoever  it  passed  was  subject  of  course  to  the  leg- 
acy, but  the  charge  was  not  a  continuing  and  subsisting  trust.  The  real 
estate  was  to  be  regarded  as  equitable  assets  (Story  Eq.,  sections  652, 
555), — quasi  assets  in  the  hands  of  the  executor.  3  Redf.  Wills,  2d  ed., 
239,  section  20.  But  this  did  not  constitute  the  devisee's  trustees  of  a 
continuing  and  subsisting  trust.  It  is  held  that  the  devisee  of  land 
charged  with  a  legacy  is  personally  responsible  for  payment  of  the  leg- 
acy. Glen  V.  Fisher,  6  Johns,  Ch.  33,  36 ;  Laskin  v.  Mann,  53  Barb.,  267 ; 
and  see  Lock  wood  v.  Stockholm,  11  Paige,  387.  This  is  because  by  ac- 
cepting the  devise  the  burden  of  paying  the  legacy  is  assumed.  Fuller 
V.  McEwen,  17  O.  S,  288,  293;  2  Redf.  Wills,  212,  section  12,  note. 
The  devise  is  a  trust  for  pay  ment  of  the  legacy,  but  it  is  a  trust  by  im- 
plication. There  is  an  obligation  cognizable  at  law  as  well,  and  not  fall- 
ing within  the  exclusive  jurisdiction  of  equity.  A  continuing  and  sub- 
sisting trust  embraces  only  those  technical,  direct  and  express  trusts 
which  are  of  a  nature  to  be  solely  cognizable  in  equity.  Yearly  v.  Long, 
40  O.  S.,  27,  32 ;  Paschall  v.  Hinderer,  supra ;  Angell  on  Lim.,  section 
178. 

Strictly  speaking,  the  statute  of  limitations,  as  such,  is  not  pleadable 
inequity.  If  anything  to  the  contrary  seems  to  be  said  in  Yearly  v. 
Long,  supra^  p.  84,  it  must  be  taken,  we  think,  as  referring  to  causes  ac- 
cruing since  the  code  of  civil  procedure.  The  statute  governing  here 
was  the  act  of  1831  (Swan  Stat.,  1841,  p.  563) ;  but  this  did  not  in  terms 
apply  to  suits  in  equity,  only  to  actions  at  law.  Paschall  v.  Hinderer, 
supra.  Courts  of  equity  proceed,  however,  in  analogy  to  the  statute, 
the  only  exception  being  in  case  of  a  continuing  and  subsisting  trust ; 
and  where  there  is  concurrent  jurisdiction  in  law  and  equity,  the  equi- 
table action  is  based  in  the  same  length  of  time  as  the  action  at  law. 
Paschall  v.  Hinderer,  supra,  p.  577. 

The  act  of  1831  contained  a  general  provision  barring  "all  other  ac- 
tions not  herein  enunciated  within  four  years  after  such  right  of  action 
shall  have  accrued.**  The  * 'fourth"  class  of  enumerated  actions  was  as 
follows:  ''Actions  upon  the  case  and  debt  founded  upon  any  simple 
contract  not  in  writing,  and  action  on  the  case  for  consequential  dam- 
ages, within  six  years."  The  limitations  of  the  code  of  civil  procedure 
are  substantially  the  same,  except  that  by  the  general  clause,  * 'actions 
for  relief  not  hereinbefore  provided  for*'  are  limited  to  ten  years.  In 
Yearly  v.  Long,  supra,  the  equitable  charge  of  a  legacy  under  a  devise 
conditioned  for  the  payment  of  the  legacy,  is  held  to  be  barred  after  six 
years.  The  ground  of  the  ruling  is,  that  the  personal  obligation  created 
is  barred  at  law  in  the  same  time.  That  case  was  under  the  code  of  civil 
procedure,  but,  as  just  said,  the  limitations  of  the  act  of  1831  were,  in 
this  respect,  similar.  The  case  is  authority  here,  and  determines,  we 
think,  the  period  of  limitation  applicable.  Indeed,  any  limitation  short 
of  twenty-one  years  would  be  sufficient  even  if  the  construction  were 
adopted  that  payment  of  the  legacy  was  deferred  until  the  decease  of  the 
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widow.  That  event  took  place  in  1863.  The  will  itself  was  probated 
in  1884.  The  deficiency  of  personal  assets,  as  shown  by  the  account 
current  of  the  executor,  was  ascertained  at  the  date,  at  least,  of  filing 
that  account,  which  was  in  1836.  The  death  of  the  legatee  occurred  in 
1857,  and  her  daughter,  who  was  her  heir,  is  now  and  was,  at  the  death 
of  the  widow,  in  1863,  a  married  woman.  But  this  did  not  affect  the 
right  of  action  in  the  executor — ^he,  or  the  administrator  de  bonis  non, 

under  no  disability. 

The  petition  is  dismissed. 

A.  G.  Collins,  for  plaintiffl 

P.  J.  Donham,  J.  R.  Johnston  and  C.  W.  Cowan,  for  defendant. 


249        LANDLORD  AND  TENANT— REPLEVIN. 

[Pickaway  District  Court,  March  Term,  1884.) 
Miushall,  Louden  and  Gregg,  JJ. 

William  Mousbr  v.  Charles  Davis. 

A  landlord  can  not  bring  an  action  of  replevin  against  a  tenant,  of  land  rented  on 
shares,  for  his  share  of  the  crop  before  a  sufficient  time  has  elapsed  to  allow 
the  tenant  to  deliver  it. 

This  was  an  action  of  replevin  brought  by  Davis  against  Mouser  to 
recover  possession  of  certain  wheat  in  the  stack  on  the  premises  of 
Mouser.  The  action  was  commenced  before  a  justice  of  the  peace  and 
appealed  to  the  court  of  common  pleas  and  tried  there  by  a  jury. 

Evidence  was  given  tending  to  show  that  Davis  sowed  the  wheat  on 
the  premises  of  Mouser  under  a  verbal  lease ;  that  Mouser  cut  the  wheat 
at  harvest  and  took  possession  of  it,  and  then  Davis  brought  this  action 
of  replevin  and  the  wheat  was  taken  from  the  possession  of  Mouser  by 
the  officer.  On  the  trial  in  the  common  pleas.  Judge  Lincoln  charged 
the  jury  as  follows: 

"  If  Mouser,  being  the  owner  of  the  land,  made  an  agreement  with 
Davis  by  which  he  was  to  sow  any  part  of  the  land  in  wheat  and  by 
which  Mouser  was  to  receive  his  rent  in  wheat,  when  the  same  should 
be  threshed  out,  and  the  plaintiff  sowed  said  wheat  in  pursuance  of  said 
agreement,  then  Davis  would  be  entitled  to  the  possession  of  said  wheat 
until  he  had  a  reasonable  time  to  thresh  it  out  after  the  same  was  har- 
vested ;  and  if  during  such  time  the  defendant  took  possession  of  the 
wheat  without  the  consent  of  Davis  and  detained  the  same  from  him, 
then  your  verdict  should  be  in  favor  of  the  plaintiflF." 

By  the  Court  : 

We  are  of  the  opinion  that  the  charge  of  the  court  of  common  pleas 
as  given  above  is  correct.  When  land  is  rented  on  the  shares  and  the 
tenant  by  the  terms  of  the  lease  is  bound  to  thresh  the  grain  and  deliver 
the  landlord's  share  to  him,  then  the  tenant  has  the  right  to  the  posses- 
sion until  it  is  ready  for  delivery  or  until  a  reasonable  time  has  elapsed 
to  enable  him  to  prepare  the  same  for  delivery.  The  ownership  of  the 
crop  is  in  both  landlord  and  tenant ;  but  the  right  of  possession  is  in 
the  tenant  until  he  has  sufficient  time  to  deliver  the  landlord  his  share 
of  the  grain.  The  landlord  can  not  bring  an  action  of  replevin  against 
the  tenant  for  his  share  of  the  crop  before  sufficient  time  has  elapsed  to 
allow  the  tenant  to  deliver  it. 
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[Superior  Court,  Cincinnati,  General  Term,  April,  1884.]  258 

fHSRMAN  H.  Hoffman  et  al.,  Trustbbs,  v.  Lbb  H.  Brooks  and 

WlLUAM  WaTBRFIBLD,  PARTNBRS. 
tPor  opinion  in  this  case,  see  6  Dec  R.,  1215.  (i.  c  12  Am.  Law  Rec.|  7474 


RECORD  OF  MORTGAGE— NOTICE— ERASIIRJ£S~USURT.  260 

[Pickaway  Diatrict  Court,  March  Term,  1884.] 
Minshall,  Louden  and  Gregg,  JJ. 

Ckcilia  Stanbery  and  p.  B.  Stanbery,  Ex'rs,  v.  Henry  O'Neil  vt  al. 

1.  Where  a  mortgage  as  recorded  stated  the  true  amount  of  the  notea  secured  by 

it,  and  the  condition  contained  a  recital  of  that  amount  as  well  aa  the  mortgage 
index:  Heid,  this  was  sufficient  to  affect  a  subsequent  purchaser  with  notice 
of  the  true  amount,  although  the  recorder  had  omitted  to  mention  one  of  the 
notes  in  the  body  of  the  recorded  mortgage. 

2.  Words  written  on  the  back  of  a  note  are  no  part  of  the  body  thereof  prima  fade^ 

but  are  presumed  to  be  done  after  the  note  is  completed.  Ana  hence,  an 
erasure  or  interlineation  need  not  be  explained  before  pursuing  a  remedy  solely 
connected  with  the  body  of  the  note. 

8,  A  change  of  interest  to  a  usurious  rate  aa  between  the  original  parties  to  a 
mortgage,  will  not  discharge  a  subsequent  purchaser. 

On  or  about  November  6,  1852,  Henry  and  Charles  Stanbery  sold 
and  conveyed  to  James  Marshall  lots  8  and  4  in  entry  7568  in  V.  M. 
District  in  Pickaway  county,  one  lot  containing  126  and  the  other  110 
acres  of  land.  On  the  26th  of  October,  1853,  Marshall  executed  to 
Henry  and  Charles  Stanbery  a  mortgage  deed  on  the  said  premises  to 
secure  the  payment  of  five  promissory  notes,  all  dated  November  6, 1852, 
with  interest  payable  annually ;  one  for  $500  at  two  years,  one  for  $500 
at  three  years,  one  for  $800  at  four  years,  one  for  $500  at  five  years,  and 
one  for  $350  at  six  years  ;  total,  $2,850.  The  consideration  stated  in  the 
mortgage  was  $2,850,  and  in  the  condition  the  notes  were  described  as 
four  in  number  in  the  sums  above  stated  and  amounting  to  $2,300. 

The  mortgage  was  recorded,  but  not  correctly.  The  said  notes 
were  described  as  follows  in  the  record:  "  Five  in  number,  all  dated 
November  8, 1852,  and  on  interest  from  date ;  one  for  $500  at  three  years 
from  date;  one  for  $500  at  four  years  from  date,  one  for  $500  at  five 
years  from  date,  and  one  for  $350  at  six  years  from  date — total,  $2,850." 

In  the  mortgage  index  the  amount  was  stated  at  $2,850.  Subse- 
quently Marshall  sold  and  conveyed  lot  No.  4  to  Mary  Parker,  and  it 
was  agreed  in  writing  between  Henry  Stanbery  and  Marshall  that  on  the 
payment  by  Mary  Parker  to  H.  C.  Stanbery  of  $1,080  in  five  annual  pay- 
ments with  annual  interest,  they  were  to  execute  a  release  to  her  of  lot 
No.  4.  On  June  1,  1855,  she  paid  $804.64,  and  on  November  6, 1855, 
she  paid  them  $1,072.55,  which  was  in  full  of  her  debt  and  they  executed 
a  release  to  her. 

In  December,  1856,  James  Marshall  conveyed  75  acres  of  lot  No.  8 
to  his  son,  Ed.  M.  Marshall,  and  on  the  5th  of  April,  1858,  Ed.  M. 
Marshall  conveyed  said  76  acres  to  Henry  O'Neil.    The  consideration  in 
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the  last  named  deed  was  $2,250.  O^Neil  made  several  payments  to 
Stanbery  on  this  debt,  amounting  to  $1,289.40,  and  the  last  payment 
being  made  Septcnnber  4,  1878.  Chas.  Stanbery  at  some  time  released 
his  interest  in  the  note  to  Henry  Stanbery.  All  the  payments  were  en- 
dorsed on  the  back  of  the  several  notes.  One  endorsement  was  as  fol- 
lows: "$229.81  of  principal  paid  by  Mary  Parker  as  of  November  6, 
1854,  and  interest  on  that  sum  to  same  date."  *'  $304.64  paid  by 
Mary  Parker  June  1,  1855."  All  the  other  notes  were  endorsed  as 
follows:  '* Interest  on  $229.81  paid  by  Mary  Parker  up  to  November  6, 
1854."  All  of  the  foregoing  endorsements  were  struck  out  by  some 
person  before  suit,  except  the  endorsement  of  $304.64 

On  the  14th  day  of  September,  1882,  a  petition  was  filed  by  the 
execntors  of  Henry  Stanbery  to  foreclose  this  mortgage.  To  this  petition 
O'Neil  made  several  answers.  First — He  denied  the  existence  of  any 
mortgage  as  recorded,  and  all  notice  of  any  other  mortgage.  Second — 
He  alleged  that  Marshall  and  Stanbery  made  a  contract  without  his 
knowledge  or  consent,  changing  the  rate  of  interest  to  eight  per  cent,  per 
annum.  Third — He  insisted  the  action  was  barred  by  the  statute  of 
limitations.     Fourth — Alleged  the  debt  to  Stanbery  was  fully  paid. 

These  defenses  were  denied.  On  the  trial  of  the  cause  before  Judge 
Lincoln  in  the  conrt  of  common  pleas,  the  petition  was  dismissed.  On 
the  trial  in  the  district  court  on  appeal,  Mary  Parker's  husband  testified 
that  she  never  made  on  the  said  purchase  but  two  payments;  one 
June  6. 1866,  $804:64  to  Charles  Stanbery,  and  one  of  November  6,  1868, 
of  $1,072.60  -to  Henry  Stanbery.  And  Charles  Stanbery  testified  that 
Mary  Parker  never  paid  but  oae  payment  to  him.  These  two  payments 
were  in  inll  of  the  $1,080  and  interest  which  she  had  undertaken  to  pay. 
O'Neil  wrote  several  letters  to  Henry  Stanbery  promising  to  pay  him 
the  balance  on  the  mortgage,  and  Stanbery  repeatedly  sent  him  state- 
ments of  the  amounts  due  and  unpaid,  as  claimed  by  him. 

Page,  Abernethy  &  Folsom,  for  the  plaintiffs. 

1.  This  action  is  not  barred  by  the  statute  of  limitations.  O'Neil 
made  four  payments  on  the  mortgage,  the  last  one  being  made  September 
4, 1877.  The  fact  of  such  payment  is  alleged  in  the  petition  and  not 
denied  in  the  answer. 

2.  There  is  no  proof  of  any  agreement  between  Marshall  and  Stanbery 
to  change  the  rate  of  interest.  If  any  such  agreement  was  made  it  does  not 
appear  when  it  was  made,  whether  before  or  after  O'Neil  made  his  pur- 
chase, nor  whether  the  same  was  in  writing,  nor  upon  what  consideration. 
If  the  contract  had  been  altered  in  this  respect  it  would  not  discharge 
O'Neil.     See  Kuhns  v.  McGrah,  88  O.  S.,  468. 

8.  The  endorsement  which  appears  to  have  been  erased  was  not  a 
double  payment  by  Mary  Parker.  It  was  erased  because  it  was  a 
mistake.  It  is  the  same  $304.64  which  is  credited  immediately 
below.  Besides,  if  Mary  Parker  made  three  payments  and 
overpaid  her  debt,  she  is  entitled  to  recover  the  money  back,  and  O'Neil 
cannot  claim  the  benefit  of  it.  The  erasure  is  fully  explained.  The 
burden  is  not  upon  the  plaintiffs  to  explain  it.  2  Parsons  on  Bills,  664, 
666  and  note. 

4.  There  was  enough  in  the  record  to  put  O'Neil  on  inquiry.  Wade 
on  Notice,  74,  section  161. 

Smith  &  Morris,  lor  defendants. 
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By  thb  Court  : 

We  think  there  was  enough  in  the  record  to  affect  the  defendants 
with  notice.  The  mortgage  stated  the  consideration  to  be  $2,350.  The 
condition  of  the  mortgage  recited  tiie  fact  that  there  were  five  promissory 
notes,  and  that  the  total  amount  was  $2,850.  The  mortgage  index  stated 
that  the  amount  which  the  mortgage  was  given  to  secure  was  $2,350.  It 
is  evident  from  reading  the  record  that  the  recorder  omitted  to  mention 
the  notes.  There  was  enough  in  the  record  to  put  an  ordinary  man  on 
inquiry.  *'A  man  is  not  at  liberty  to  shut  his  eyes  against  the  truth  and 
shelter  himself  under  the  plea  of  ignorance.  Where  a  fact  comes  to  his 
knowledge  that  necessarily  puts  him  on  his  guard,  he  is  bound  to  make 
diligent  inquiry  and  search  for  information  at  the  sources  from  which  it 
is  most  natural  to  expect  it."  There  was  enough  in  this  record  to  satisfy 
any  person  that  a  note  had  been  omitted  in  the  description  of  the  indebt- 
edness, and  to  inform  him  that  the  true  amount  was  $2,350.  See  Frost 
V.    Beekman,  1  J.  C.  R.,  288 ;  Peter  v.  Collons,  33  Me.,  38;  38  N.  H.,  22. 

There  was  no  satisfactory  evidence  before  the  court  that  a  contract 
was  made  between  Marshall  and  Stanbery  for  the  payment  of  interest  at 
eight  per  cent,  per  annum.  But  if  there  had  been  such  a  contract,  we 
conceive  it  would  not  discharge  O'Neil.  Kuhns  v.  McGrah,  supra ;  Davis 
V.  Jewett,  3  Green  (Iowa),  226 ;  40  111.,  296. 

In  regard  to  the  statute  of  limitations  it  is  in  evidence  that  O'Neil 
was  in  correspondence  with  Stanbery  for  many  years,  and  repeatedly 
promised  to  pay  the  mortgage  debt.  He  made  several  payments  on  it, 
the  last  one  being  made  in  1877  ;  consequently  the  suit  is  not  barred. 

As  to  the  question  whether  Mary  Parker  made  two  payments  or  three, 
we  are  satisfied  from  the  testimony  that  only  two  payments  were  made, 
and  that  the  erasure  on  the  back  of  notes  was  made  for  the  purpose  of 
correcting  a  mistake.  If  it  were  incumbent  on  the  plaintiff  to  explain 
this  apparent  alteration,  we  think  the  explanation  was  furnished.  We 
are  disposed  to  adopt  the  rule  which  presumes  that  this  erasure  was  made 
in  good  faith,  and  for  the  purpose  of  correcting  an  error,  and  not  with 
any  fraudulent  intent. 

Commonwealth  v.  Ward,  2  Mass.,  397 ;  State  v.  McLearen,  1  Aikens, 
811 ;  Kendell  v.  Lawson,  2  Vt.,  138 ;  Tappen  v.  Eli,  16  Wend.,  862;  Howe 
V.  Thompson,  11  Me.,  152  ;  Meikel  v.  State  Sav.  Inst.,  36  Ind. 

The  plaintiffs  are  entitled  to  a  decree  for  the  amount  claimed. 


ORD£R  FOR  PARTITION.  263 

fCiiiciiinati  Superior  Court,  General  Term.] 

Blus  V.  Hicks. 

It  It  not  necessary  or  regular  to  insert  in  the  entry  of  the  order  for  partltfoa  the 
provision :  '*If  the  commissioners  should  be  Of  opinion  that  the  estate  cannot 
be  divided  according  to  the  command  of  the  writ  without  manifest  injury 
to  the  value  thereof,  they  shall  return  that  fact  to  the  court  with  a  just  wua- 
tion  of  the  estate.* 

FORCB,  J. 

This  is  reserved  on  a  motion  to  amend  the  entry  of  order  for  parti* 
tion  by  inserting  in  it  a  provision  that  in  case  partition  can  not  be  made 
without  manifest  injury  to  the  value  of  the  property,  the  commissioners 
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shall  return  that  fact  with  a  just  valuation  of  the  estate.      Partition  is  a 
statutory  proceeding. 

Section  5757,  Rev.  Stat.,  provides  that  the  court  shall  order  partition  to 
be  made,  appoint  commissioners  to  make  partition,  and  order  a  writ  of 
partition    to  issue. 

Section  5758  provides  that  this  writ  shall  be  directed  to  the  sheriff,  and 
command  that  he  make  partition  by  the  oaths  of  the  commissioners. 

Section  5759  provides  that  the  commissioners  must  view  and  examine 
the  estate. 

Section  6760  provides  how  they  shall  perform  their  duty  when  there 
are  several  tracts. 

Section  5762  provides  that  when  the  commissioners  are  of  opinion  that 
the  estate  can  not  be  divided  without  manifest  injury,  they  shall  return 
that  fact  with  a  just  valuation  of  the  estate. 

These  different  sections  of  the  statute  are  of  three  sorts :  First,  that 
addressed  to  the  court,  telling  what  way  the  court  shall  enter  on  the 
minutes ;  second,  that  the  writ  shall  be  addressed  to  the  sheriff,  and  he 
shall  execute  the  writ  by  the  oaths  of  the  commissioners;  the  third 
directs  how  the  commissioners  shall  perform  their  duty. 

The  contention  is,  that  the  journal  entry  shall  contain  not  only 
what  the  statute  says  it  shall  contain,  but  shall  contain  the  provisions  * 
made  for  the  direction  of  the  commissioners.  If  any  of  the  instruc- 
tions for  the  commissioners  are  to  be  part  of  the  judgment  entry,  all 
alike  should  be.  But  the  meaning  of  the  statute  appears  to  be,  that 
the  court  shall  order  partition  to  be  made ;  that  the  writ  to  make  parti- 
tion shall  be  issued  to  the  sheriff,  and  that  the  sheriff  shall  instruct  the 
commissioners  how  they  shall  do  that  which  they  are  to  do  under  him. 

Motion  overruled. 

Wulsin  &  Perkins,  for  plainti£ 

Wilby  &  Wald,  for  defendant. 


272    nrCORPORATION  BY  AN   INSOLVENT— ATTACHMENT. 

[Saperior  Court,  Cincinnati,  Special  Term,  March,  1884.] 
fCHARI^BS  BBITMAN   &  CO.  V.   HUOH    McKBNZIB. 

1.  The  defendant  carried  on  the  business  of  manufacturing  shoes,  had  on  hand  a 

large  stock  of  material  in  process  of  manufacture  and  had  contracts  to  the 
amount  of  $125,000  for  shoes  to  be  made.  Finding  himself  insolvent,  he 
turned  his  business  into  a  corporation,  assigning  to  it  his  stock,  machinery, 
book  accounts  and  contracts,  and  taking  shares  of  stock  in  place.  It  appeared 
npon  the  evidence  that  he  did  so  in  the  reasonable  belief  that  he  could  thereby 
better  provide  for  his  creditors,  and  with  that  intent:  //eld,  this  transaction 
was  without  actual  fraudulent  intent,  and  did  not  afiford  ground  for  an 
attachment. 

2.  It  was  not  made  fraudulent  by  the  fact  that  if  he  had  done  nothing,  the  first  cred- 

itors who  obtained  judgments  might  have  secured  payment  in  fall  by  levying 
execution. 

S.  Bvidence  that  the  defendant,  upon  forming  the  corporation,  settled  with  the 
great  majority  of  his  creditors  upon  the  basis  that  his  assets  were  not  dimin- 
ished in  Talue  by  change  of  form,  and  offered  to  so  settle  with  all,  is  com- 
petent as  tending  to  corroborate  the  direct  evidence  as  to  his  intent. 

TThis  judgment  was  affirmed  ^  the  district  court ;  see  opinion,  pasi  000.    The 
district  court  was  affirmed  by  the  Supreme  Court,  without  report. 

3      L.  B.      16 
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FoacB,  J. 

This  is  a  motion  to  dissolve  an  attachment.  The  action  in  both  cases  was  begun 
on  August  30,  1883.  Attachment  was  issued,  property  seized.  The  matter  stated 
as  ground  for  the  attachment,  was  a  transaction  on  August  18,  1883,  whereby  the 
detendaut,  then  carrying  on  a  large  business,  changed  his  business  into  a  corpora- 
tion, assigning  to  the  corporation  his  stock  in  trade,  machinery,  book  accounts 
and  good  will,  and  taking  from  the  corporation  stock  in  it. 

On  the  hearing  of  the  motion,  evidence  was  offered  as  to  transactions  in  October, 
whereby  the  assets  of  the  corporation  were  put  into  the  hands  of  Mr.  Larkin,  a 
banker,  to  secure  Larkin  for  money  advanced  to  pay  off  a  number  of  creditors  who 
compromised  their  claims.  This  transaction  in  October  can  have  no  effect  in  this 
hearing.  The  attachment  was  on  the  ground  that  Hugh  McKenzie,  on  August  18, 
disposed  of  his  property  with  intent  to  defraud,  hinder  and  delay  his  creditors. 
That  intent  is  not  proved  or  disproved  by  the  mode  in  which,  in  the  subsequent 
October,  an  arrangement  subsequently  formed  with  the  bulk  of  the  creditors  was 
carried  out  The  question  is  a  simple  one.  There  is  no  dispute  as  to  August  18. 
The  dispute  is  as  to  the  intent  with  which  the  act  was  done.  Deeds  may  be  set 
aside  for  constructive  fraud ;  an  attachment  can  be  sustained  only  by  proof  of  an 
actual  fraud.  The  intent  named  in  the  statute  and  which  stands  as  a  basis  for  an  attach- 
ment must  be  proved  to  have  existed  in  fact  as  an  actual  purpose.  Of  course  it 
may  be  proved  as  any  other  fact  may  be  proved,  by  evidence  direct  or  indirect,  or 
by  presumptions ;  but  whatever  be  the  mode  of  proof,  the  fact  to  be  proved  is  the 
existence  of  an  actual,  conscious,  fraudulent  purpose. 

Now,  in  this  case,  Mr.  McKenzie,  having  a  large  establishment  and  employing 
some  three  hundred  workmen,  and  having  ou  hand  a  stock  of  leather,  and  so  forth, 
partly  made  into  shoes,  and  having  machinery,  did,  on  the  day  after  a  note  went  to 
protest,  with  extraordinary  celerity,  transmute  his  business  into  a  corporation. 
The  first  affidavit  filed  was  sworn  to  in  Columbus  on  the  morning  of  August  18, 
and  by  the  evening  of  that  day,  in  Cincinnati,  the  certificates  had  been  filed,  certified 
copies  issued,  stock  taken  ana  paid  up,  books  opened,  corporation  organized,  direct- 
ors elected  and  officers  appointed,  and  the  corporation  had  become  complete.  The 
fact  of  the  extraordinary  dispatch  in  making  the  corporation,  together  with  the 
coincidence  in  time,  with  the  protest  of  a  note  of  Mr.  McKenzie's,  throws  a  suspicion 
over  the  transaction  which  requires  explanation.  And  the  question  is,  is  the  explana- 
tion sufficient? 

It  is  in  proof  that  Mr.  McKenzie  in  the  entire  transaction,  acted  upon  the 
advice  of  counsel,  and  in  acting  upon  the  advice  of  counsel,  he  seems  to  have  stated 
fairly  the  condition  of  his  affairs  to  them  before  taking  their  advice.  After  the 
corporation  was  formed  he  met  his  creditors,  and  gave  to  them  access  to  the 
establishment  and  to  his  old  books  so  that  they  could  see  for  themselves,  with  the 
aid  of  a  committee  appointed  by  themselves,  and  an  expert  selected  by  them,  the 
condition  and  value  of  the  assets  which  he  had  at  the  time  of  the  formation  of  the 
corporation,  the  assets  including  the  stock  on  hand,  the  machinery  and  the  credits^ 
Mr.  McKensie  claims  that  his  idea  in  making  the  corporation  was  to  enable  him  to 
do  better  for  his  creditors  than  he  would  have  been  able  to  do  otherwise.  At  the 
time  his  first  note  went  to  protest  he  owned  besides  this  business  establishment, 
for^  or  fifty  thousand  shares  of  stock  in  other  corporations,  which  was  already 
pledged  as  collateral  to  secure  specific  debts.  He  owned,  also,  some  real  estate,  one 
portion  being  some  acres  of  his  homestead,  and  the  rest  some  lots  near  the  Miami 
river,  which  was  unincumbered,  but  was,  as  compared  with  his  business  establish- 
ment, of  comparatively  small  value.  The  bulk  of  his  property  was  his  business 
establishment.  If  he  had  staid  his  hands,  he  claims,  and  obviously  justly,  that  the 
creditors  successively,  as  claims  matured  by  taking  successive  judgments  and 
making  levies  upon  the  assets  of  his  establishment,  selling  out  the  machinery  and 
the  half  worked  up  stuff  in  fragments  would  soon  have  exhausted  the  entire  stock 
while  making  very  little  headway  in  paying  off  his  debts;  that  this  stuff,  which,  as 
part  of  a  going  business,  was  estimated  at  somewhere  between  sixty  and  ninety 
thousand  dollars,  would,  if  sold  by  a  sheriff  in  scattered  judgments,  have  produced 
a  small  portion  of  that  sum ;  the  good  will,  if  any,  could  have  amounted  to  nothing, 
but  must  have  disappeared  in  these  fractional  sales.  Mr.  McKenzie  claims  that  by 
turning  his  business  into  a  corporation,  and  taking  stock  in  place  of  the  tangible 
assets  giving  the  corporation  all  the  assets  which  he  had,  connected  with  the  good 
will  as  a  going  business,  and  the  capacity  to  go  on  and  carry  out  contracts  which  he 
had  on  hand  in  his  business  to  the  amount  of  9125,000  for  the  coming  season,  that 
he  put  himself  as  such  stockholder  in  a  corporation  in  a  much  better  position  to 
help  his  creditors.  First,  that  by  his  stock,  he  taking  $175,000  of  stock  in  a  corpora- 
tion the  whole  capital  of  which  was  two  hundred  thousand,  he  could  by  pledging 


Vol.  XL  I«AW  BULLETIN.  243 

272  Ohio  ex  rel.  Pngh  ▼.  Commissioners  (Hamilton  County). 

this  stock  raise  money  more  easily  than  he  could  while  being  in  business,  he  having 
in  that  case  nothing  to  pledge  unless  it  would  be  a  chattel  mortgage,  and  a  chatte 
mortgage  upon  stock  in  trade  would  be  either  accompanied  with  a  power  of  sale 
to  the  mortgagor  and  therefore  invalid  to  the  mortgagee  or  without  a  power  oi 
sale  to  the  mortgagor  and  therefore  destructive  to  him.  This  estimate  of  Mr.  Mc- 
Kenzie  that  he  would  be  able  to  do  better  by  his  creditors  by  turning  his  affairs  into 
a  corporation  seems  not  to  have  been  an  unreasonable  one  and  is  perhaps  justified 
by  the  events.  The  committee  of  creditors  who  investigated  his  affairs  took  as  their 
basis  for  his  settlement  with  them  his  status  as  he  was  before  he  turned  his  assets 
over  to  the  corporation ;  that  is,  they  assumed  that  the  value  of  his  property  could 
not,  so  far  as  tbey  were  concerned,  be  changed  by  any  change  in  toe  form  of  the 
property  made  by  him.  They  settled  with  him  on  that  basis.  They  satisfied  them- 
selves that  on  that  basis,  that  is,  his  condition  before  he  made  the  corporation,  a 
payment  of  twenty-five  per  cent,  cash  was  all  that  his  affairs  would  warrant,  and 
they  agreed  to  settle  with  him  and  he  undertook  to  settle  with  them  on  that  basis. 
The  whole  question  being  whether  or  not  his  intent  in  making  the  corporation 
was  in  fact  fraudulent,  and  the  cases,  many  of  them  in  this  court,  many  of  which 
have  been  affirmed  by  the  district  court,  and  the  same  rule  established  by  the 
Supreme  Court  and  declared  by  the  courts  of  other  states,  being  that  to  sustain  the 
attachment  there  must  be  an  actual  fraud ;  it  can  not  be  sustained  iipon  mere  proof 
of  constructive  fraud.  I  must  say  that  the  evidence  in  this  case  does  not  show  that 
Hugh  McKenzie  formed  that  corporation  with  a  fraudulent  purpose,  and  the  motion 
to  discharge  the  attachment  is  granted.  As  to  the  notes  not  yet  due  the  action  is 
dismissed. 

Butterworth  &  Croasley ;  Hagans  &  Broadwell  and  Pazton  &  Warrington,  for 
motion. 

John  W.  Herron  and  C  B.  Matthews,  cSntra, 


274  BRIDGES— AUTHORITY   OF   COMMISSIONERS. 

[Superior  Court  of  Cincinnati,  General  Term,  April,  1877.] 

tSTATK  OP  Ohio  ex  rbl.  Pugh  v.  Commissioners  (Hamii^ton  County). 

1.  Tne  statutes  give  the  county  commissioners  general  authority  to  construct 
bridges  and  roads,  and  provide  that  in  Hamilton  county  the  commissioners  in 
exercising  this  authority  shall  not  make  any  contract  or  payment  without 
the  approval  of  the  board  of  control. 

S.  Local  acts  snbsequentlv  passed  authorize  the  commissioners  of  Hamilton  county 
to  construct  certain  designated  bridges,  roads,  and  avenues:  //if/t/,  such  locid 
acts  are  to  be  taken  in  connection  with  the  sections  of  the  general  statutes  con- 
cerning the  board  of  control,  and  they  do  not  authorize  the  county  commis- 
sioners to  construct  and  pay  independently  of  the  board  of  control,  unless  such 
acts  so  prescribe,  either  expressly  or  by  necessary  implication. 

FORCB,  J. 

The  legislature  at  the  sessioti  of  1883  passed  sundry  local  acts 
authorizing  the  commissioners  of  Hamilton  county  to  build  two  bridges, 
one  over  the  Great  Miami,  the  other  over  the  Little  Miami ;  and  to  con- 
struct, continue  and  complete  certain  designated  roads  and  avenues.  The 
commissioners  were  proceeding  to  contract  for  these  improvements  and 
pay  for  them  without  the  approval  of  the  board  of  control.  This  suit 
was  brought  to  restrain  such  independent  action.  A  provisional  injunc- 
tion was  allowed.  A  motion  was  filed  to  dissolve  the  injunction,  and  the 
motion  was  reserved  to  general  term. 

The  general  provisions  of  the  statute  authorize  the  county  commis- 
sioners to  construct  bridges  in  the  line  of  existing  traveled  roads  over 

streams  and  canals  which  intersect  such  roads.    They  also  authorize  the 

-  -  -      

t  See  decision  of  circuit  court  in  State  v.  Hagerty,  8  Ohio  Circ  Dec.,  13, 
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commissioners  to  construct  county  roads,  to  be  paid  for  out  of  the  road 
fund,  and  free  turnpikes,  to  be  paid  for  by  assessment  on  benefited 
lands. 

They  also  provide  that  in  Hamilton  county  there  shall  be  a  board  of 
control,  which  shall  have  final  action  and  jurisdiction  in  all  matters 
involving  the  expenditure  of  money,  or  the  awarding  of  contracts,  by 
the  county  commissioners.  Section  999.  No  contract  or  appropriation 
made  by  the  county  commissioners  shall  be  valid  till  concurred  in  by  the 
board  of  control.  Section  1000.  No  action  by  the  county  commissioners 
in  matters  in  which  the  board  of  control  is  authorized  to  act  shall  be  valid 
until  approved  by  the  board  of  control,  anything  in  any  law  of  the  state 
to  the  contrar}'^  notwithstanding.  Section  1004.  No  liability  whatever 
shall  be  created  against  the  county,  and  no  expenditure  made,  unless 
previously  covered  by  an  appropriation  sanctioned  by  both  boards 
separately.     Section  1009. 

As  the  statute  prescribes  that  all  powers  given  to  the  county  com- 
missioners by  any  law  shall  be  exercised  subject  to  the  limitations  named 
in  the  provisions  concerning  the  board  of  control,  the  powers  given  by 
the  local  acts  above-named  must  be  exercised  subject  to  these  limitations, 
unless  these  local  acts  provide  otherwise,  either  expressly  or  by  necessary 
implication.  The  acts  do  not  so  provide  expressly.  Nor  do  they  so 
provide  by  necessary  implication,  for  their  object  appears  to  be  not  to 
suspend  the  authority  of  the  board  of  control,  but  quite  other  and 
difiFerent.  The  acts  authorizing  the  bridges  provide  that  they  may  be 
built  at  points  outside  of  the  line  of  any  existing  road  and  be  connected 
with  the  roads  by  approaches.  They  limit  the  cost  of  the  bridges,  in 
one  case  to  $80,000,  and  the  other  to  the  proceeds  of  a  tax  of  one-six- 
teenth of  a  mill.  And,  in  the  case  of  the  bridge  over  the  Great  Miami,  it 
is  provided  it  may  be  paid  for  by  bonds  payable  in  ten  years,  instead  of 
seven  years,  as  prescribed  by  the  general  statutes.  The  other  acts  pro- 
vide that  the  roads  may  be  paid  for  by  a  special  tax,  the  amount  of  which 
is  prescribed,  to  be  levied  for  the  special  purpose. 

Motion  to  dissolve  overruled. 

W.  H.  Pugh,  prosecuting  attorney,  and  Wulsin  &  Perkins,  for 
plaintiff. 

O.  J.  Cosgrave  and  Stallo,  Kittredge  &  Wilby,  for  defendant. 


PLEADING— STATUTE  OF  LIMITATIONS— ASSIGNEE.      283 

[Hamilton  District  Court] 

Edward  M.  Spangbnbkro,  Assignee,  v.  Adam  Schwartz  st  ai,. 

1.  When  it  appears  upon  the  face  of  the  petition  that  the  statute  of  limitations 
would  be  a  bar  to  action,  the  better  practice  is  to  state  the  ground  of  the 
demurrer  specifically.  Vore  v.  Woodford,  29  O.  S  ,  245.  The  bar  of  the  statute 
cannot  be  made  available  by  a  demurrer  that  the  plaintiff  has  not  legal  capacity 
to  sue. 

8.  In  this  state  the  assignee  of  an  insolvent  debtor  not  only  represents  the  assignor, 
but  the  creditors.  Hanes  ▼.  Tiffany,  26  O.  S.,  649.  Where  the  assignor,  prior 
to  his  insolvency,  but  for  the  purpose  of  defrauding  his  creditors,  conveyed  his 

groperty  to  his  wife  with  a  secret  trust  that  he  should  enjoy  the  income  and 
enefit  of  it,  and  he  took  the  profit  of  his  business  to  pay  off  a  mortgage  and 
make  improvement  on  the  property,  the  assignee,  as  representing  the  creditors, 
has  the  right  to  petition  for  the  sale  of  the  property  or  an  account  for  the  sums 
so  divested  from  the  creditors. 
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Error  to  the  Court  of  Common  Pleas. 
Maxwbll,  J. 

Demurrer  was  filed  to  the  petition  and  sustained.  An  amended 
petition  being  filed,  a  demurrer  was  filed  and  sustained  as  to  that,  and 
judgment  entered  for  defendant.  The  demurrers  to  the  petition  and 
amended  petitions  were  on  the  ground,  that  the  plain tifif  had  no  legal 
capacity  to  sue.  The  allegations  of  the  petition  were  that  in  October, 
1882,  defendant,  Adam  Schwartz,  made  an  assignment  to  plaintiff  for  the 
benefit  of  creditors,  including  in  the  assignment  the  property  in  con- 
troversy, described  in  the  petition.  Plaintiff  alleges  lurther,  that  in 
June,  1874,  defendant,  Adam  Schwartz,  being  indebted  to  none  of  the 
creditors  interested  in  these  proceedings,  conveyed  this  piece  of  property 
to  his  wife  with  a  secret  trust  to  the  effect  that  he  should  enjoy  the 
income  from  the  property  and  the  benefit  of  it,  and  it  is  alleged  that  that 
conveyance  was  made  for  the  purpose  of  defrauding  future  creditors. 
The  petition  further  alleges  that  at  the  time  when  this  conveyance  was 
made  there  was  a  mortgage  on  the  property  of  $2,600,  and  afterwards 
there  were  improvements  to  the  amount  of  f 2,500  made  on  the  property. 
The  petition  alleges  that  defendant,  Adam  Schwartz,  being,  after  the 
conveyance  was  made,  in  business,  took  the  profits  of  his  business  and 
paid  off  this  mortgage  and  made  improvements  upon  the  property;  in 
other  words,  diverted  from  those  persons  who  are  now  his  creditors,  the 
profits  of  his  business  which  would  otherwise  have  gone  to  them  to  pay 
debts.  The  prayer  of  the  petition  is  either  for  the  sale  of  the  property, 
or  an  account  for  the  sums  so  diverted  from  the  business  of  Adam 
Schwartz  and  from  his  present  creditors.  The  demurrer  was  on  the 
ground  that  plaintiff  had  no  legal  capacity  to  sue;  and  in  the  argument 
upon  the  case  here  it  is  claimed,  as  it  appeared  upon  the  face  of  the 
petition,  that  the  conveyance  was  made  in  1874,  the  statute  of  limitations 
must  prevail.  It  has  been  settled,  where  it  appears  upon  the  face  of  the 
petition  that  the  statute  of  limitations  should  prevail,  and  it  is  desired  to 
lake  advantage  of  it  by  demurrer,  there  must  be  a  general  demurrer  or 
the  better  practice  would  be  to  state  the  grounds  specifically.  Vore  v. 
Woodford,  supra. 

We  think  the  petition  taken  as  to  this  demurrer  is  not  well  taken. 
As  to  the  other  question  whether  or  not  the  plaintiff  has  legal  capacity 
to  sue,  Hanes  v.  Tiffany,  supra,  disposes  of  it  so  far  as  our  state  is  con- 
cerned. 

In  Hanes  v.  Tiffany,  supra,  a  mortgage  void  as  to  creditors  was  held 
void  as  to  the  assignee  in  trust  for  the  benefit  of  creditors. 

The  court  there  say :  **  The  mode  of  providing  for  creditors  by  way 
of  assignment  in  trust  for  their  benefit,  is  recognized  and  regulated  by 
statute ;  and  we  see  no  good  reason  why  their  rights  may  not  be  as 
effectually  asserted  through  the  assignee,  as  they  could  be  by  judgment 
and  execution  in  case  there  had  been  no  assignment." 

Judgment  reversed. 

Gasser  &  Spangenberg,  for  plaintiff  in  error. 

M.  Fohlmann  and  A.  C.  Grube,  for  defendant  in  error. 
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FOREIGN  JUDGMENT— LIMITATIONS.  284 

[Hamilton  District  Court,] 

t  John  Reynolds  v.  Josiah  Drakh, 

A.  forelgfn  judjs^ment  recovered  in  a  court  of  record,  is  a  specialty  within  the 
meaning  of  our  statutes  of  limitation.  Section  4980,  Rev.  Stat.  And  an  action 
founded  upon  such  judgment  recovered  more  than  eighteen  years  prior  thereto, 
after  deducting  such  time  as  defendant  was  absent  from  the  state  of  Ohio,  held 
on  the  authority  of  Stock  well  v.  Coleman,  10  O.  S.,  84,  to  be  barred* 

Error  to  the  Court  of  Common  Pleas. 

BUCHW ALTER,  J. 

PlaintifiE  filed  his  petition  in  the  court  of  common  pleas  September  9, 
1881,  claiming  a  cause  of  action  against  defendant  on  a  personal  judg- 
ment recovered  in  the  state  of  California,  October  20,  1860,  for  the  sum 
of  $4,068.50  with  interest  at  ten  per  cent,  per  annum,  and  avers  that  the 
defendant  absconded  from  the  state  of  California  about  .October  1,  1860, 
between  the  time  of  the  filing  of  his  answer  and  the  time  at  which  judg- 
ment was  entered  in  that  case,  that  he  had  ever  since  concealed  himself, 
and  that  plaintiff  did  not  know  of  his  residence  until  within  six  months 
prior  to  the  bringing  of  this  action. 

Defendant  in  his  answer  pleads  the  statutes  of  limitation  of  Ohio 
and  California,  and  denies  that  he  concealed  himself  or  that  he  absconded 
from  the  state  of  California,  but  avers  his  residence  in  this  city  and 
county  except  such  time  as  he  was  in  California.  And  in  answer  to 
interrogatories  on  file,  says  he  left  San  Francisco,  Cal.,  October  1, 1860, 
for  Cincinnati,  Ohio,  where  he  remained  until  July,  1869,  when  he  left 
again  for  California,  arriving  August  10,  1869,  and  remaining  there  until 
December  2, 1871,  when  he  returned  permanently  to  Cincinnati,  Ohio  ; 
his  family  during  all  that  time  residing  in  this  county  and  state. 

The  bill  of  exceptions  admits  the  proof  substantially  as  stated  in  the 
answer  to  the  interrogatories ;  and  it  is  clear  by  the  proof  that  defendant's 
residence  in  Cincinnati  was  not  concealed,  but  was  open  and  in  accord 
with  the  mode  of  usual  citizenship.  No  proof  was  made  of  the  statute 
of  limitations  of  California  on  the  trial,  and  hence  no  issue  raised  under 
sec.  4990  of  Rev.  Stat.  Deducting  from  the  time  intervening  from 
October,  1860,  when  the  right  of  action  accrued,  and  September  9, 1881, 
when  he  filed  his  petition,  such  time  as  he  was  absent  from  the  state  of 
Ohio  would  leave  more  than  eighteen  years*  residence  in  Cincinnati,  Ohio. 

The  claim  for  reversal  was  not  based  upon  issues  of  fact,  but  upon 
a  question  of  law,  to-wit:  that  the  action  upon  a  foreign  judgment  was 
not  a  specialty  within  the  terms  of  the  statute  of  limitations  under  sec- 
4980,  Rev.  Stat.  In  other  words  it  was  claimed  that  there  was  no  statute 
of  limitation  operating  against  a  foreign  judgment.  The  statute  of 
21,  James  I,  the  legislative  foundation  of  the  various  statutes  of  limitations, 
provided  an  exception  so  that  it  did  not  run  against  one  in  whose  favor 
the  action  accrued,  if  he  be  "beyond  the  seas."  The  statute  of  Anne 
made  the  exception  that  this  statute  did  not  run  against  a  cause  of  action 
if  the  debtor  be  "beyond  the  seas."    Some  or  the  states  enacted  the 


t  Leave  to  file  a  petition  in  error  in  this  case  was  refused  by  the  Supreme  Court. 
March  23, 1886  ;  uo  report. 
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ejcception  in  favor  of  the  plainti£f  when  he  is  without  the  state,  but  no 
such  provision  is  made  in  Ohio,  nor  would  there  be  reason  for  it,  because 
no  disability  exists  against  a  non-resident  plaintiff  bringing  his  action. 

It  was  held  in  Stockwell  v.  Coleman,  10  O.  S.,  34,  that  **  in  an  action 
of  debt  in  this  state  upon  a  transcript  of  a  judgment  of  a  justice  of  the 
peace  of  the  state  of  Indiana,  a  plea  of  the  statute  of  four  years  is  not 
a  good  plea,  and  that  the  transcript  of  such  a  judgment  is  to  be  regarded 
as  a  specialty  under  the  statute  of  limitations  of  this  state."  In  Tyler's 
Executors  v.  Winslow,  15  O.  S. ,  864,  the  cause  of  action  was  founded  on 
a  domestic  judgment,  and  there  the  court  held  that  the  statute  of 
limitations  did  not  apply  to  an  action  founded  upon  a  domestic  judg- 
ment, and  if  it  be  assumed  that  the  construction  given  to  the  case  of 
Stockwell  V.  Coleman,  supra^  was  broad  enough  to  have  included  a 
domestic  judgment,  the  court  specially  limited  it  so  as  not  to  apply. 

In  Fries  v.  Mack,  33  O.  S.,  52,  an  action  founded  upon  a  judgment 
in  the  state  of  Kansas,  it  was  sought  to  have  a  finding  of  the  court  that 
Stockwell  v.  Coleman  was  further  limited  or  overruled,  so  that  an  action 
on  a  foreign  judgment  would  be  barred  in  ten  instead  of  fifteen  years. 
The  court  held  that  **the  general  limitation  of  ten  years  prescribed  by 
sec.  18,  now  sec.  4985,  Rev.  Stat.,  of  the  Code  of  Civil  Procedure,  is  not 
applicable  to  an  action  brought  on  a  judgment  rendered  in  another  state  or 
territory.*'  And  in  the  body  of  the  opinion  the  court  say :  **  But  we  think 
it  unnecessary  in  this  case  to  reconsider  the  question  whether  or  not  a 
judgment  rendered  in  another  state  is  to  be  regarded  as  a  specialty  with- 
in the  meaning  of  our  statute  of  limitations,*'  and  intimate  that  if  they 
were  to  hold  that  it  was  not  a  specialty  they  would  go  further  and  put 
it  upon  the  same  footing  as  a  domestic  judgment ;  but  the  court  further 
say:  "  The  Supreme  Court  of  this  state,  in  Stockwell  v.  Coleman,  supra, 
decided  that  a  judgment  of  a  justice  of  the  peace  of  another  state,  is  to 
be  regarded  as  a  specialty  under  the  statute  of  limitations  of  this  state." 
That  decision  has  never  been  overruled. 

It  is  clear  that  Stockwell  v.  Coleman,  supra,  is  still  in  force  and  has 
not  been  overruled  or  limited  as  to  an  action  founded  on  a  foreign  judg- 
ment- The  legislature  of  the  state  for  more  than  twenty-four  years  has 
acquiesced  in  that  interpretation  by  the  Supreme  Court  of  this  statute. 
More  than  eighteen  years  having  elapsed  since  the  time  the  right  of 
action  accrued  on  this  judgment  and  the  seeking  to  enforce  it  on  the 
part  of  the  plaintiff,  it  is  in  our  judgment  barred  by  this  statute. 

Judgment  affirmed  with  costs. 

Goebel  &  Bettinger,  for  plaintiff  in  error. 
Bates  &  Smith,  for  defendant  in  err4Mr« 
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SERVICES  OF  PROMOTER  OF  CORPORATION.  285 

[Hamilton  District  Court.] 

Third  Ward  Building  Assn.  v.  Christian  M.  L  tze. 

Where  a  corporation  avails  itself  of  the  labors  and  contracts  of  its  promoters  before 
organization  and  ratifies  the  same,  it  becomes  liable  therefor.  But  evidence  is 
admissible  to  show  that  the  services  were  gratuitously  rendered.  In  this  case 
proof  was  competent  to  establish  an  understanding  among  the  promoters  of  a 
building  association  that  the  services  of  an  attorney  at  law  in  effecting  an  organi- 
zation of  the  company  of  which  he  became  a  candidate  for  the  attorneyship, 
were  gratuitously  rendered. 

Error  to  the  Court  of  Common  Pleas. 

BUCHWALTKR,   J.       .     . 

The  plaintiff  in  error  is  a  corporation,  created  by  articles  of  incor- 
poration, under  the  laws  of  Ohio,  and  operating  under  a  constitution  and 
by-laws  printed  in  German  and  English. 

The  defendant  in  error,  an  attorney  at  law,  brought  his  action  before 
a  justice  of  the  peace,  and  on  appeal  recovered  a  judgment  for  $27.70  in 
the  common  pleas  court  on  a  verdict  of  the  jury,  for  services  rendered 
as  an  attorney  at  law,  on  an  implied  contract,  for  the  promoters  of  the 
corporation  in  drafting  the  articles  of  incorporation  and  the  constitution 
and  by-laws. 

The  building  association  admitted  the  service,  but  claimed  that  he 
was  himself  a  promoter  of  the  company,  anticipating  other  benefits  than 
that  of  pay  by  the  corporation  ;  that  he  volunteered  his  services  with  an 
understanding  that  they  were  gratuitously  given. 

Some  controversy  was  made,  on  the  hearing,  as  to  the  scope  of  the 
answer.  We  are  of  the  opinion  that  it  is  suflScient  to  entitle  the  building 
association  to  give  proof  to  show  that  the  services  were  gratuitously 
given. 

There  are  various  errors  alleged,  on  which  the  judgment  is  sought 
to  be  reversed,  and  those  specially  relied  on  are  the  the  rulings  of  the 
trial  judge  in  excluding  and  ruling  out  testimony  offered  and 
given  on  behalf  of  the  building  association  and  his  charge  to 
the  jury.  The  authorities  clearly  hold  that  if  a  corpora- 
tion avail  itself  of  the  labors  and  contracts  of  its  promoters  before 
organization  and  ratifies  the  same,  it  becomes  liable  therefor,  as  for  the 
services  of  the  attorney  in  preparing  the  articles  of  incorporation  thereof. 
Anie^  000;  Zahner  v.  Building  Association,  79  Pa.  St.,  54 ;  Bell's  Gap  R. 
R.  V.  Christy,  2  Nevada,  267  ;  Porter  v.  Mining  Co. 

Counsel  for  the  building  association  at  the  trial  put  the  following 
question  to  the  several  promoters  and  incorporators  :  "  What  was  the 
understanding  at  the  time  as  to  the  charges  to  be  made  by  lA>tze  ?"  to 
which  we  think  the  court  properly  sustained  an  objection,  for  that  it 
called  for  a  conclusion  of  the  witnesses  instead  of  the  facts  on  which  the 
jury  might  found  their  conclusion. 

It  was  further  sought,  however,  by  proper  questions  to  prove  that 
Mr.  Lotze  had  acted  in  the  capacity  of  attorney  for  other  like  associa- 
tions ;  had  rendered  like  service  to  their  promoters  in  their  organization; 
that  some  of  them  were  principal  promoters  and  incorporators  of  this 
association,  and  that  he  did  render  like  services  in  such  other  associa- 
tions gratuitously. 
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We  are  of  the  opinion  that  such  proof  was  competent ;  that  the 
questions  called  for  facts  tending  to  justify  an  understanding  among  the 
promoters  that  Mr.  Lotze's  services  were  gratuitously  given  to  aid  in 
effecting  the  organization  of  the  company,  of  which  he  afterwards  became 
a  candidate  for  the  attorneyship. 

In  other. words,  the  proof  should  not  have  been  limited,  as  the  rul- 
ings of  the  court  indicate,  to  what  was  said  and  done  by  the  parties  at 
the  time  of  the  service,  for  the  recovery  is  not  claimed  on  an  express  but 
on  an  implied  contract,  and  it  was  competent  to  show  all  the  surround- 
ing facts  and  circumstances  under  which  the  service  was  rendered,  so  as 
to  submit  the  issue  to  the  jury  whether  the  service  was  for  pay  or  was 
gratis. 

Mr.  Lotze,  on  cross-examination,  without  objection,  denied  that  he 
had  said  at  various  times,  after  the  service  rendered,  to  various  members 
and  promoters,  **  that  he  had  given  these  services  lor  nothing — gratis;  " 
and  on  these  person?  being  called  in  contradiction,  Mr.  Lotze's  counsel 
moved  to  exclude  from  the  consideration  of  the  jury  '*  all  the  alleged 
statements  of  Mr.  Lotze — *  that  he  did  the  work  for  nothing ' — ^made  after 
*he  work  had  been  done." 

This  motion  the  trial  judge  granted. 

We  are  of  the  opinion  that,  if  true,  they  were  admissions  against  Mr. 
LfOtze's  interest,  and  tended  to  show  the  claim  of  the  association,  that  he 
had  gratuitously  given  the  services  in  controversy,  and  that  the  court 
erred  in  excluding  such  proof  and  in  refusing  to  submit  the  same  with 
proper  charge  to  the  jury. 

"  The  law  implies  a  promise  to  pay  for  the  reasonable  value  of  the 
benefits  received  only  when  there  is  no  evidence  that  they  were  conferred 
on  other  grounds  than  that  of  contract,  *  *  *  as  where  there  is  evi- 
dence of  corresponding  benefits,  or  services  rendered  by  the  other  party 
in  connection  with  or  at  the  same  time  with  those  for  which  suit  is 
brought,  such  evidence  requires  that  the  inference  to  be  drawn  shall  be 
determined  by  the  jury."  Spring  v.  Hulett,  104  Mass.,  592  ;  76  N.  Y., 
157  ;  Wharton  on  Contracts,  719. 

By  the  proof  it  appears  that  Mr.  Lotze  was  a  candidate  for  the  attor- 
neyship of  this  association,  being  an  employment  or  office  with  compen- 
sation to  be  fixed  by  its  officers. 

For  the  errors  stated  the  judgment  of  the  court  of  common  pleas 
A'ill  be  reversed  and  the  cause  remanded  for  further  trial. 

Davidson,  Conway  &  Gabler,  for  plaintiff  in  error, 

H.  M.  Moos,  for  defendant  in  error. 


294  QUO  WARRANTO— PRACTICE. 

[  Hamilton  District  Court.] 

tSTATE  OP  Ohio  ex  rel.  Pros.  Atty.   v.  Edgar  Robinson  m  ai^ 


In  a  proceeding  in  quo  warranto  the  time  for  answer  stated  in  the  summons 
the  third  Saturday  after  the  return  daj:     Held^  the  summons  should  be 
quashed. 

Quo  Warranto. 

tA  case  with  same  title  as  this,  from  district  court  of  Clermont  countj, 
affirmed  by  the  Supreme  Court  Commission,  without  report,  April  22, 1884. 
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AVBRY,  J. 

Section  6770,  Rev.  Stat.,  provides  for  the  service  of  summons  upon 
petitions  in  quo  warranto  filed  without  leave  and  notice.  When  notice 
is  given  before  filing  petition,  summons  of  cause  is  unnecessary.  Sec- 
tion 6772  prescribes  the  time  for  answer,  ''within  thirty  days  after  the 
return  of  the  summons.*'  The  general  rules  of  pleading  require  that 
the  answer  be  filed  on  or  before  the  third  Saturday  after  the  return  day, 
sec.  5097,  Rev.  Stat.;  but  by  sec.  4956,  where  special  provision  is  made  as 
to  pleadings,  the  special  provision  shall  govern.  Section  5037  prescribes: 
"The  summons  *  *  *  shall  be  directed  to  the  sheriflf  of  the  county, 
who  shall  be  commanded  therein  to  notify  the  defendant  that  he  has  been 
sued  and  must  answer  at  a  time  stated  therein.*' 

The  motion  to  quash  is  upon  the  ground  that  the  time  stated  in  the 
summons  is  the  third  Saturday  after  the  return  day,  and  not  the  pre- 
scribed thirty  days.  The  motion  appears  to  us  to  be  well  taken.  It  is 
true  that,  "in  every  stage  of  an  action,"  the  court  is  required  to  "disre- 
gard any  error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
a£fect  the  substantial  rights  of  the  adverse  party."  Section  5115,  Rev. 
Stat.  But  this  presupposes  the  action  to  be  commenced— the  question 
here  is  whether  it  has  been  commenced.  The  action  is  only  commenced 
by  filing  a  petition  and  causing  a  summons  to  be  issued  thereon.  Sec- 
tions 5035,  6770,  Rev.  Stat.  This  limitation  upon  sec.  5115  is  marked, 
we  think,  by  the  very  language  of  the  section.  The  words  are  "plead 
ings  or  proceedings,  '*  which  use  of  language  is  the  more  significant  from 
the  fact  that  in  the  next  preceding  section  providing  for  amendments 
the  words  are  pleading,  process  or  proceeding.  Undoubtedly  under  sec. 
5114  a  summons  may  be  amended,  Burton  v.  Ins.  Co.,  26  O.  S.,  467;  but 
as  without  appearance  by  the  defendant  it  must  be  served  anew,  Wil- 
liams V.  Hamlin,  1  Handy,  95,  nothing  could  be  taken  for  the  plaintiff 
here  by  amendment.  The  time  for  answer  would  only  begin  to  ran  from 
the  return  day. 

Motion  to  quash  summons  sustained. 

Worthington,  for  motion. 

S.  A.  Miller  and  Sater,  contra. 


INJUNCTION^-BOND.  295 

[Hamilton  DiBtrict  Court] 

fSiMOR  Rrug  bt  KXt.  V.  Amanda  H.  Bishop  st  au 

The  dismissal  of  a  petition  upon  which  an  injunction  has  been  obtained  dia- 
aolves  the  injunction,  and  a  cause  of  action  arisea  against  the  obligors  on  the 
injunction  bond. 

Error  to  the  Court  of  Common  Pleat. 

SinTH,  J. 

The  action  below  was  brought  upon  an  Injunction  bond  of  Amanda  Bishop  ▼. 
Prank  Braner  and  Simon  Krujn^,  who  were  sureties  npon  the  bond.  Judgment  was 
recovered,  and  to  reverse  that  judgment  the  petition  in  error  was  filed  in  this  court. 

tThis  judgment  was  reversed  by  the  Supreme  Court ;  see  opinion,  44  O.  S.,  221. 
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It  appears  from  the  bill  of  exceptions  that  prior  to  the  second  of  March,  1880, 
Amanda  H.  Bishop  and  others  who  claimed  to  be  the  owners  of  certain  real  estate 
in  the  city  of  Cincinnati,  brought  an  action  of  forcible  entry  and  detainer  against 
Mildred  P.  Bascoe,  who  was  in  possession,  on  the  ground  that  she  was  a  tenant 
holding  over  her  term. 

Whilst  that  proceeding  was  pending,  Mildred  Bascoe  filed  a  petition  in  the 
court  of  common  pleas  against  the  said  Amanda  H.  Bishop  and  others  who  had 
commenced  those  proceedings  before  the  magistrate,  claiming  that  she  was  in  fact 
the  owner  of  the  premises  therein  described,  and  though  she  had  made  a  deed  of 
the  premises  apparently  in  fee  simple  to  the  said  Amanda  H.  Bishop  and  the  other 
defendant,  it  was  in  fact  given  for  security  only,  and  intended  to  be  a  mortgage, 
and  that  she  was  ready  to  pay  the  amount  due  upon  the  mortgage,  and  asking  for  a 
decree  of  the  court  to  declare  it  to  be  a  mortgage,  and  also  praying  for  an  injunc- 
tion to  restrain  the  proceedings  before  the  magistrate.  A  re&trainiug  order  was 
granted  in  these  terms,  viz.:  "By  consent  of  parties  in  open  court  a  temporary  in- 
junction is  granted  herein,  and  the  defendants  and  each  of  them  are  hereby 
restrained  from  prosecuting  an  action  in  forcible  entry  and  detainer  before  Nathan 
Marchant,  justice  of  the  peace,  or  in  any  way  disturbing  the  possession  of  the 
premises  until  the  final  determination  of  this  snit;  and  the  said  plaintiff  is  to  enter 
mto  an  undertaking  to  the  defendants  in  the  sum  of  $250,  with  sureties  satisfactory 
to  the  clerk,  conditional  according  to  law." 

In  accordance  with  that  entry,  an  undertaking  was  executed  in  the  usual  form 
required  by  statute  by  said  Mildred  F.  Bascoe,  with  Prank  Bruner  and  Simon  Krug 
as  sureties,  with  the  condition  that  they  should  pay  to  defendants  in  that  case  ail 
the  damaees  which  they  or  either  of  them  should  sustain  if  it  should  be  finally 
decided  that  the  injunction  ought  not  to  have  been  granted.  This  bond  was 
executed  on  the  fifth  of  April,  1880,  at  the  time  the  petition  was  filed.  Apparently 
no  steps  were  taken  in  this  proceeding  until  the  twenty-fifth  of  Pebruary,  1881, 
nearly  a  year  afterwards,  when  some  of  the  defendants  filed  an  answer.  Others  had 
not  been  served  with  process.  On  the  third  of  March,  1881,  a  motion  was  made  for 
the  first  time  to  dissolve  the  injunction,  and  a  few  days  thereafter  a  motion  was 
made  to  dismiss,  and  the  action  was  dismissed  b^  the  court  in  these  terms :  "This 
cause  came  on  for  hearing  on  the  motion  to  dismiss  for  unreasonable  neglect  to 
make  service  upon  the  defendants  who  are  necessary  parties,  and  the  court  being 
fully  advised,  grants  the  same  and  orders  the  same  to  be  dismissed  without  preju- 
dice at  plaintiff's  costs."  The  dismissal  of  the  action  dissolved  the  restraining 
order.  2  High  on  Injunctions,  section  1476;  Green  v.  Pulsford,  2  Beavaii,  73; 
Colean  v.  Bridge  Co.,  5  Blatchford,  56. 

The  question  of  the  propriety  of  the  dismissal  in  that  case  cannot  be  considered 
here.     Dowling  v.  Pollock,  18  Cal.,  627. 

A  neglect  to  prosecute  by  the  plaintiff  is  sufficient  ground  to  dissolve  an 
injunction.    2  High  on  Injunctions,  section  1490. 

"The  dismissal  of  a  petition  upon  which  an  injunction  has  been  obtained  is  a 
judicial  determination  that  the  injunction  ought  not  to  have  been  granted,  and  a 
cause  of  action  arises  at  once  against  the  obligors  in  the  injunction  bond."  Pugh, 
Admr.,  v.  White,  78  Ky.,  210. 

The  terms  of  the  undertaking  required  b^  the  statute  of  Kentucky  are  similar 
to  those  in  Ohio,  and  the  judge  giving  the  opinion  in  the  last  named  case  cites  with 
approval  the  language  of  the  court  in  Dowling  v.  Pollock,  18  Cal.,  627,  viz.: 

"The  suit  was  dismissed  for  want  of  prosecution,  and  with  respect  to  the  par- 
ticular case  the  judgment  of  dismissal  had  the  same  effect  upon  the  rights  of  the 
parties  as  would  have  resulted  from  a  judgment  upon  the  merits.  It  terminated  the 
proceedings  and  by  its  legal  operation  and  effect  set  aside  and  discharged  the 
injunction.  It  was  the  final  action  of  the  court  operating  directly  upon  the  injunc- 
tion and  destroying  the  foundation  upon  which  it  rested."    *    »    * 

"In  effect  a  dismissal  is  a  final  judgment  in  favor  of  the  defendants,  and  though 
it  may  not  preclude  the  plaintiff  from  bringing  a  new  snit,  there  is  no  doubt  that 
for  all  pur|>oses  connected  with  the  proceeding  in  the  particular  action  the  rights 
of  the  parties  are  affected  by  it  in  the  same  manner  as  if  there  had  been  an  adjudi- 
cation on  its  merits."  See  also  Cunningham  V.White,  45  How.  Pr.,  489;  Carpenter 
V.  Wright,  4  Bosworth,  655 ;  Gold  v.  Johnson,  59  111.,  62.  And  although  the  court 
bad  no  authority  to  issue  the  restraining  order,  it  was  dissolved  for  the  want  of 
equity  in  the  bill  or  even  for  the  want  of  jurisdiction,  yet  the  principal  having 
obtained  the  benefit  of  the  delay  by  the  injunction,  the  obligors  of^the  bond  will  be 
held.  Adams  v.  Oliver,  57  Ala.,  249;  Kimm  v.  Steketee,  44  Mich.,  527;  Schuyler 
County  V.  Donaldson,  9  Mo.  App,,  885. 
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The  dismissal  of  the  bction  in  this  case  dissolved  the  injunction.  In  that  pro- 
ceeding the  action  of  the  court  was  final,  and  by  the  terms  of  the  undertaking 
entered  into  the  plaintiffs  in  error  had  bound  themselves  to  pay  whatever  damages 
which  would  result  by  reason  of  the  injuuctiou. 

This  cause  was  submitted  to  the  court  below  for  damages  sustained  by  reason 
of  the  injunction.  It  was  in  force  for  more  than  a  year,  and  expeusei*  were  incurred 
ia  dissolving  it.  Upon  examination  of  the  evidence  it  seems  to  na  the  judgment 
is  not  excessive. 

Judgment  affirmed. 

W.  H.  Baldwin,  for  plaintiffs  in  error. 

P.  A.  Reece,  for  defendants  in  error. 


BREACH  OF  CARRIER'S  CONTRACT.  296 

[Hamilton  District  Court.] 

CiN.,  N.  O.  &  T.  P.  Ry.  Co.  v.  J.  Parrott. 

Where  a  common  carrier  receives  corn  in  bulk  for  shipment  in  a  certain  desig- 
nated car,  and  by  its  proper  agents  receipts  so-called  **dray  tickets''  therefor 
and  issues  a  bill  of  lading  thereon  at  fixed  price  for  shipment  to  a  certain 
point,  it  is  a  contract  to  carry  that  specific  car  of  corn,  and  it  is  a  breach  of 
the  contract  for  the  carrier  thereafter  to  unload  and  refuse  to  ship  it,  and 
substitute  therefor  another  car  load  of  com,  though  it  may  presumably  be  of 
the  same  grade  and  quality — no  fact  appearing  in  proof  showing  assent  of  the 
shipper  thereto.  Dean  v.  King,  22  O.  S.,  118 — distinguished.  The  shipper  or 
consignee  is  not  bound  to  accept  such  substituted  corn,  nor  if  it  arrive  at  its 
destination  in  a  damaged  condition  to  bring  his  action  therefor  as  to  such 
substituted  corn,  but  has  a  right  of  action  against  the  carrier  for  the  breach 
of  the  contract  of  shipment  of  the  corn  named  in  his  bill  of  lading. 

Error  to  the  Superior  Court  of  Cincinnati. 

BUCHWALTER,  J. 

The  plaintiff  in  error,  a  common  carrier,  seeks  to  reverse  a  judg- 
ment of  the  superior  court  recovered  against  it,  in  favor  of  defendant  in 
error  at  the  May  term,  1883,  for  $431.50.  PlaintiflE  in  error  claims  that 
the  trial  court  erred  in  its  rulings  upon  the  admission  of  evidence  and  in 
giving  any  judgment  against  plaintiff  in  that' action.  It  appears  by  proof 
that  on  February  4,  1882.  J.  N.  Parrott  ordered  of  W.  H.  Hill  &  Co., 
commission  merchants  of  this  city,  two  car  loads  of  shelled  com,  one  of 
yellow  and  one  of  white ;  that  on  the  same  day  Hill  &  Co.  bought  the 
corn  at  the  Merchants*  Exchange,  of  Christie,  Cobb  &  Co.,  who  had  bins 
in  the  I.,  C.  &  L.  Elevator  Co.,  of  this  city  ;  that  the  contract  was  made 
in  the  presence  of  Mr.  Siimpson,  the  superintendent  of  said  elevator,  and 
at  the  same  time  a  bill,  according  to  the  terms  of  sale,  called  by  witness 
a  *'dray  ticket,"  showing  purchase  by  J.  N.  Parrott  of  W.  H.  Hill  &  Co., 
was  made  out  therefor.  The  elevator  superintendent  was  directed  to 
have  the  corn  so  purchased  of  Christie,  Cobb  &  Co.,  loaded  in  two  **Cin- 
cinnati  Southern  cars,"  by  which  name  plaintiff  in  error  was  familiarly 
known,  the  same  to  be  delivered  to  and  the  **dray  tickets"  to  be  receipted 
by  plaintiff  in  error  for  shipment.  On  February  8,  the  superintendent  of 
the  elevator  company  sent  word  to  the  yardmaster  of  the  I.,  C  &  L. 
Railway  Company,  near  by,  to  send  him  two  ''Cincinnati  Southern  cars/' 
Two  cars  were  sent  on  the  order;  one  was  the  * 'Cincinnati  Southern," 
and  the  other  had  the  car-bed  of  the  I.,  C.  &  L  Railway  Company  on 
the  trucks  of  the  ''Cincinnati  Southern."     They  were  loaded  and  on  that 
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day  delivered  to  tbe  plaintiff  in  error  at  its  branch  depot  at  Second  and 
Park  streets,  this  city,  and  its  depot-master  there  stationed  received  these 
specific  car  loads  of  corn  numbered  2231  and  813,  and  signed  these  so- 
called  "dray  tickets,"  which  were  at  once  delivered  to  W.  H.  Hill  &  Co., 
who  procured  at  the  ofl&ce  of  the  railway  company  of  its  agents  a  bill  ot 
lading  for  shipment  of  these  two  cars,  and  at  once  drew  on  Parrott,  through 
their  bank,  for  the  price  of  the  corn,  the  corn  being  consigned  **to  ship- 
per's (W.  H.  Hill  &  Co.)  order,  notify  J.  N.  Parrott,  Timmonsville,  South 
Carolina."  When  these  cars  reached  the  McLean  avenue  depot,  a 
Mr.  Cook,  the  oar  recorder,  seeing  this  car-bed  of  the  I.,  C. 
&  ly.  Railway  Company,  notified  the  freight  agent  at  that 
depot,  who  ordered  back  the  car  No.  2231  of  white  shelled  corn  to  the 
elevator,  refusing  to  ship  as  loaded.  It  appears  that  on  February  8,  out 
of  the  same  bin  and  presumably  of  the  same  grade  and  quality  of  corn,  car 
Xo.  741  of  the  "Cincinnati  Southern"  was  loaded  and  forwarded  for  ship- 
ment ;  that  the  original  car.  No.  2231,  was  the  next  day  unloaded  into  the 
same  bin.  The  original  car  of  yellow  corn,  No.  813,  arrived  at  its  desti- 
nation in  order,  and  was  accepted  by  Parrott  at  Timmonsville.  The 
freight  was  paid,  and  also  the  draft  as  originally  drawn  on  him  by  Hill 
&  C>>.  for  the  price  of  the  two  car  loads  of  corn  as  per  his  bill  of  lading. 
Abont  ten  or  eleven  days  thereafter  the  substituted  car,  No.  741,  arrived, 
and  Parrott,  on  an  examination  of  the  corn,  found  it  in  a  rotton  condition 
and  refused  to  take  it,  and  brought  his  action  against  the  plaintiff  in  error 
for  the  breach  of  the  contract  to  ship  the  car  of  com  specified  in  the  bill 
of  lading.  When  the  plaintiff  in  error,  by  its  depot  master  at  Second  and 
Park  streets,  receipted  for  the  two  cars  ot  corn,  which  in  fact  were 
delivered  to  it  and  the  bill  of  lading  issued  thereon,  the  contract  to 
ship  the  specific  corn  in  car  No.  2281  was  completed;  and  when 
the  railway  company  refused  to  carry  and  ordered  back  that  car 
load  of  corn  to  the  elevator  company,  it  made  a  breach  of  its  contract  of 
shipment.  The  substitution  of  another  car  of  corn,  though  it  may  have 
been  presumably  of  the  same  grade  and  quality  from  the  same  bin,  was 
at  their  own  risk.  The  defendant  in  error  had  a  right  to  refuse  to 
receive  the  car  as  he  did,  for  it  was  not  his  corn,  nor  the  corn  contracted 
to  be  carried  for  him.  It  is  not  claimed  or  proven  that  Parrott,  or  even 
W.  H.  Hill  &  Co.,  had  notice  of  the  substitution  of  other  corn — simply 
that  the  elevator  company,  which  loaded,  and  Christie,  Cobb  &  Co.,  who 
sold  the  corn,  had  notice,  but  they  were  not  agents  of  Parrott,  so  that 
notice  to  them  was  not  notice  to  Parrott.  Nor  can  it  be  maintained  that 
notice  to  W.  H.  Hill  &  Co.  would  avail  after  corn  was  accepted  and  bill  of 
lading  issued  (and  draft  drawn  thereon  against  Parrott).  This  case  does 
not,  by  its  facts,  come  within  Dean  v.  King  &  Co.,  supra.  There  the 
carrier  receipted  for  goods  not  in  fact  delivered ;  here  the  bill  of  lading 
calls  for  corn  in  fact  delivered.  The  damages  would  be  the  market 
value  of  the  corn.  The  amount  of  recovery,  however,  in  this  case  is  not 
disputed  if  any  recovery  is  to  be  had,  the  value  thereof  or  damages 
being  agreed  upon.  The  argument  made  and  authorities  cited  as  to  the 
right  to  mix  com  put  in  elevators  does  not  apply  to  the  facts  in  proof. 
Here  there  was  no  agreement  on  the  part  of  Parrott,  nor  any  fact  in 
proof  from  which  it  could  be  presumed  that  he  had  made  any  agreement 
by  which  his  corn  in  car  No.  2231  was  to  be  put  in  any  elevator  or 
mixed  with  any  other  corn. 

Judgment  afiirmed  with  costs. 

Hoadly,  Johnson  &  Colston,  for  plaintiff  in  error« 

T.  T.  Harrison,  for  defendant  in  error. 
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RECEIVERSHIP  OF  FOREIGN  PROPERTY.  319 

[Superior  Court,  Cincinnati.] 

Goodrich  H.  Barbour  v.  Charles  O.  Lockard  bt  al. 

1«  A  receiver  will  be  appointed  to  take  poasession  of  mining  property,  although 
the  persons  interested  in  it  are  not  partners,  where  there  are  a  number  of  joint 
proprietors  who  cannot  agree  as  to  the  working  of  the  mines,  or  the  disposi- 
tion of  the  property. 

2.  A  receiver  will  be  appointed  to  take  possession  of  property  in  a  foreign  country 
where  all  the  owners  are  within  the  jurisdiction  of  the  court  and  it  i»  other- 
wise a  proper  case  for  the  appointment  of  a  receiver. 

Motion  to  appoint  a  receiver. 
Peck,  J. 

The  parties  to  the  action  are  jointly  interested  in  certain  gold  min- 
ing properties  situated  in  Nicaragua.  Attempts  have  been  made  to 
work  the  mines,  money  has  been  expended  for  that  purpose,  machinery 
purchased,  and  stamp  mills  erected.  The  parties  are  utterly  unable  to 
agree.  None  of  them  are  willing  to  furnish  money  for  the  further 
working  of  the  mines,  and  it  seems  that  the  property  is  in  danger  of 
being  lost  to  all  of  them  owing  to  the  unfortunate  situation  of  affairs. 
The  owners  all  reside  here,  and  have  been  made  parties  to  this  action. 

The  motion  is  resisted  because : 

1.  A  court  of  equity  is  reluctant  to  appoint  a  receiver  to  take  posses- 
sion of  property  held  by  tenants  in  common,  and  it  is  denied  that  there  is 
any  partnership  in  this  case.  Assuming  that  it  is  not  a  partnership  it  is 
more  than  a  mere  tenancy  in  common.  The  parties  have  undertaken  to  do 
more  than  merely  hold  the  real  estate  for  their  common  benefit.  The 
property  was  acquired  with  a  view  to  the  working  of  the  mines.  That 
object  appears  to  have  been  defeated  in  large  part  by  the  difiSculties 
and  disagreements  between  the  owners.  No  one  of  the  parties  can  take 
possession  and  go  on  with  the  work.  They  cannot  agree  to  do  so,  nor 
can  they  agree  as  to  the  disposition  of  the  property.  It  seems  to  me 
that  the  case  is  sufficiently  analagous  to  that  of  a  partnership  to  justify 
the  appointment  of  a  receiver,  if  there  be  no  other  valid  objection  to 
such  appointment.  For  this  conclusion  there  is  very  high  authority. 
Jeffreys  v.  Smith,  1  Jac.  &  W.,  298;  2  Daniells'  Ch.  Prac,  1727.  In  the 
case  cited.  Lord  Eldon  appointed  a  receiver  lor  mining  property  owned 
and  worked  by  a  number  of  persons  who  could  not  agree. 

2.  It  is  urged  that  the  property  is  not  within  the  jurisdiction  of  the 
court,  and  for  that  reason  a  receiver  should  not  be  appointed. 

But  the  courts  of  chancery  in  England  have  in  many  instances 
appointed  receivers  for  estates  in  the  East  Indies,  in  Ireland,  and  other 
places  beyond  their  jurisdiction.  2  Daniells'  Chancery  Practice,  1731. 
This  can  only  be  done  where  the  owners  are  within  the  jurisdiction  of 
the  court  and  have  been  made  parties  to  the  suit.  Harvey  v.  Varney,  104 
Mass.,  436.  In  such  case  it  has  been  hel''  hat  a  receiver  should  be 
appointed  for  property  outside  the  jurisdicriL/n  and  in  one  case  the  deliv- 
ery of  possession  of  the  property  was  enforced  by  proceedings  as  for 
contempt  against  one  of  the  parties  who  attempted,  by  agents  outside 
the  jurisdiction,  to  prevent  the  receiver  from  obtaining  possession.  High 
on  Receivers,  sec.  170,  n. 
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It  is  claimed  that  a  receiver  would  be  unable  to  obtain  possession  of 
these  mines  in  Nicaragua.  As  all  the  owners  are  here  in  court,  who  is 
to  prevent  him  from  getting  possession  ?  It  is  not  to  be  assumed  that 
any  of  the  parties  by  themselves  or  their  agents  will  attempt  to  resist  the 
order  of  the  court.  Nor  is  it  to  be  assumed  that  the  ofl&cers  of  the  govern- 
ment of  Nicaragua  will  of  their  own  motion  interfere  to  prevent  pos- 
session from  being  taken.  There  is  a  class  of  cases  in  which  it  has  been 
held  that  a  receiver  cannot  be  permitted  to  take  possession  of  property 
outside  the  jurisdiction  of  the  court  appointing  him — the  leading  one  of 
which  is  Booth  v.  Clark,  17  How.,  322. 

But  there  is  also  another  class  of  cases  in  which  it  is  held  that  a 
receiver  appointed  in  one  state  will  be  permitted  to  take  possession  of 
property  in  another.  Bank  v.  McLeod,  88  O.  S.,  174,  184;  Hurd  v. 
Elizabeth,  41  N.  J.  Law,  1. 

The  principal  ground  of  distinction  between  the  two  classes  of  cases 
appears  to  be  this :  Where  there  are  creditors,  or  other  persons  having 
claims  upon  the  property,  residing  within  the  state  where  it  is  situated,  the 
courts  of  that  state  will  not  permit  the  foreign  receiver  to  take  posses- 
sion, preferring  the  rights  of  its  own  citizens  to  those  of  the  people  of 
another  jurisdiction,  but  if  there  be  no  party  within  such  state  claiming 
an  interest  in  the  property,  the  courts  thereof  will  permit,  and  in  a 
proper  case  will  assist,  the  receiver  appointed  by  the  courts  of  the  state 
where  the  owners  reside  to  take  possession.  The  rules  governing  the 
action  of  the  court  in  such  cases  are  so  clearly  set  forth  by  the  learned  judge 
in  Bank  v.  McLeod  that  it  is  unnecessary  to  say  more  on  this  point. 

If  the  property  were  situated  in  Ohio,  plaintiflF  would  be  clearly 
entitled  to  the  relief  asked,  and  if  the  property  were  thus  situated,  and 
the  owners  were  residents  of  a  foreign  state  or  country,  the  courts  of  this 
state  would  assist  a  receiver  duly  appointed  by  the  courts  of  such  for- 
eign country  to  obtain  possession  of  the  property.  In  the  absence  oi 
evidence  or  information  as  to  the  laws  or  tribunals  of  Nicaragua,  I 
think  we  must  assume  that  under  like  circumstances  they  would  act  in 
the  same  manner. 

Motion  granted. 

Rankin  D.  Jones,  for  motion. 

Logan  &  Slattery  and  C.  J.  Hunt,  amirm. 


320  LIABILITY  OF  BOARD  OF  PUBLIC  WORKS. 

[Hamilton  District  Court,  June  9, 1884.] 

tJOHN  Daly  V.  Frank  A.  Tuckkr  et  al. 

BRROit  to  the  Court  of  Common  Pleas. 

Where  an  act  of  the  legislature  provided  for  raising  a  fund  by  grand 
levy  on  the  taxable  property  of  Hamilton  county,  to  be  used  for  open- 
ing, grading  and  completing  a  certain  avenue  within  the  corporate  limits 
of  the  city  of  Cincinnati,  that  said  fund  should  be  expended  under  the 
direction  of  the  board  of  public  works  of  said  city,  and  that  no  part 

t  For  opinion  of  common  pleas,  affirmed  by  this  decision,  see  antet  000.    See 
also  Johns  v.  Cincinnati,  45  O.  S.,  *^8. 
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thereof  should  be  diverted  from  the  object  for  which  said  levy  was 
authorized,  or  transferred  to  the  credit  of  any  other  fund,  or  used  for 
any  other  purpose  whatever,  and  where  said  fund  raised  as  provided  was 
being  expended  in  the  construction  of  said  avenue,  under  the  direction  of 
said  defendants,  members  of  said  board  of  public  works ;  the  plaintiff, 
a  laborer,  received  injuries  by  reason  of  the  negligence  of  defendants 
without  fault  on  his  part:  Held^  That  said  defendants  were  agents  of 
the  state  of  Ohio  in  the  construction  of  said  avenue,  and  as  such  agents 
were  not  liable  individually,  nor  could  said  fund  be  subjected  to  satisfy 
plaintiff's  claim  for  damages  by  reason  of  said  injuries,  no  express  statu- 
tory provision  authorizing  a  recovery. 

Opinion  by  Buchwalter,  J.,  citing  Dunlap  v.  Knapp,  14  O.  S,,  64, 
88,  and  Board  of  Com'rs  Ham.  Co.  v.  Mighels,  7  O.  S.,  109. 


NEGLIGENCE— EXCEPTIONS. 

[Hamilton  District  Court.] 

Cincinnati  St.  R.  R.  Co.  v.  Wm.  Meybe- 
Brror  to  the  Superior  Court  of  Cincinnati. 
Maxwkli*,  J. 

1.  Whether  or  not  there  was  negligence  on  the  part  of  the  defendant  or  con- 

tributory negligence  on  the  part  of  the  plaintiff  in  any  particular  case,  the  testi- 
mony conflicting,  is  a  question  of  fact  for  the  jury  under  proper  instructions 
from  the  court. 

2.  The  rule  applicable  to  steam  railroads,  in  cases  involving  the  qnestion  of 

negligence,  does  not  apply  to  horse  or  street  railroads. 

3.  Where  a   general  exception  is  taken  to  the  charge  of  the  court  upon  the  matter 

of  damages,  the  question  whether  a  particular  portion  was  erroneous,  it  not 
being  claimed  that  the  whole  charge  was  erroneous,  cannot  be  raised. 

Affirmed. 

Paxton  &  Warrington  and  Stallo,  Kittredge  &  Wilby,  £or  plaintiff 

in  error. 

Durbia  Ward  and  S.  A.  Miller^  wmUrm* 
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6  McKeown  ▼.  Building  Asaociation. 


6  BUILDING  ASSOCIATIONS. 

[Superior  Coort,  Cincinnati,  General  Term.] 

McKeown  v.  Irish  Buii^ding  Association. 

1.  Money  paid  under  a  mutual  mistake  of  fact  can  be  recovered  back. 

2.  Where  members  of  a  building  association  passed  a  resolution  that  if  every  one 

would  pay  up  his  dues  to  1879,  the  association  might  dissolve  and  each  one 
would  be  paid  ofif  his  share  with  a  premium  ;  and  in  accordance  with  this  reso- 
lution most  of  the  members  having  paid  up  their  dues  were  so  paid  off  and 
went  out  of  the  association ;  but  approaching  Lhe  time  of  final  distribution  it 
was  found  that  there  were  not  sufficient  funds  in  the  treasury  to  pay  oif  all  the 
members :  He/d, 

That  th"  case  being  one  of  mistake  of  calculation  and  there  being  no  element 
of  fraud  in  the  transaction,  those  who  were  not  paid  could  recover  their  share 
from  those  who  had  gone  out;  that  all  who  had  not  paid  should  pay  in  an 
amount  that  would  pay  them  up  to  June  2,  1879,  and  as  there  were  diflerent 
classes,  if  the  amount  paid  in  by  recjuiring  all  to  pay  up  to  June,  1879,  was  not 
sufficient  to  pay  off  those  not  yet  paid,  then  those  who  had  received  the  highest 
amount  of  profit  were  to  be  first  assessed  until  they  had  been  assessed  an 
amount  which  would  reduce  their  profit  down  to  those  who  had  received  the 
next  highest  amount  and  wo  on. 

Peck,  J. 

Most  of  the  questions  in  this  case  have  been  heretofore  passed  upon 
by  the  general  term  of  this  court,  but  it  is  again  before  ns  upon  some 
questions  which  it  is  necessary  to  determine.  Defendant  was  one  of  the 
ordinary  building  associations  incorporated  under  the  laws  of  Ohio.  It 
had  a  large  membership,  and  seems  to  have  been  very  prosperous  during 
its  Hfe,  so  much  so  that  surplus  funds  came  into  its  treasury  which  it 
became  difficult  for  the  association  to  dispose  of. 

Finally  a  plan  was  devised  by  the  directors  by  which  it  was  thought 
that  if  every  one  would  pay  up  his  dues  to  June  2,  1879,  the  associa- 
tion might  dissolve  and  each  one  would  be  paid  out  his  share  with  a 
profit 

This  plan  was  voted  upon  and  adopted  by  the  directors  and  stock- 
holders. It  was,  as  has  been  heretofore  decided  by  the  General  Term, 
mte^  8  Dec.  R.,  17,  directly  in  the  teeth  of  the  constitution  of  the  associa- 
tion, and  was  not  binding  upon  the  members  for  that  reason.  However, 
there  appears  to  have  been  very  little  objection  made  to  it  by  the 
members  of  the  association.  A  large  number  of  them  came  in  and 
paid  up  their  dues  to  the  date  agreed  upon,  had  their  shares  cancelled, 
received  their  money  and  went  out  of  the  association.  But  approaching 
the  time  of  final  distribution,  it  was  found  that  there  were  net  sufficient 
funds  to  pay  all  the  members  off  in  the  manner  first  intended,  so  that 
after  most  of  the  members  had  been  paid  off  there  were  eleven  who  had 
not  received  their  money.  These  eleven  are  claiming  in  this  action  to 
recover  as  against  the  Jother  stockholders  (all  of  whom  have  been  made 
parties)  a  sufficient  amount  to  equalize  themselves  with  those  who  have 
gone  out.  The  situation  is  simply  that  of  a  mistake  in  calculation. 
There  does  not  appear  to  be  any  element  of  fraud  in  the  transaction. 
The  arrangement  seems  to  have  been  honestly  entered  into.  Those  who 
took  their  money  and  those  who  did  not  were  alike  affected  with  the 
belief  that  the  plan  would  operate  successfully. 

It  seems  to  us  from  the  evidence  that  there  is  no  reason  why  these 
eleven  who  have  not  been  paid  should  not  have  as  moch  as  those  who 
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have.  They  were  all  of  equal  standing.  All  of  them  had  an  equal 
right  in  the  association  and  to  their  shares  in  its  assets.  It  is  claimed 
on  behalf  of  those  who  have  been  paid  off  that  they  could  not  now  be 
assessed  to  raise  a  sum  to  pay  off  the  others,  because  there  is  something 
in  the  nature  of  an  estoppel  as  against  them.  We  fail  to  find  any  element 
of  estoppel  in  the  case.  These  parties  defendant  do  not  appear  to  be  in 
any  different  position  from  that  of  persons  who  have  accidentally  received 
more  than  they  are  entitled  to.  The  rights  of  no  third  party  have 
intervened.  It  is  not  claimed  that  there  has  been  any  change  of  position 
of  any  of  the  parties  by  reason  ot  overpayment.  The  directors  appear  to 
have  originated  the  plan,  and  to  have  pressed  it  upon  the  association. 
They  stood  in  the  same  relation  to  all  the  parties,  and  no  one  is  bound 
to  suffer  by  reason  of  their  action  more  than  another.  We  have  seen 
that  the  stockholders  acquiesced  and  that  the  action  was  illegal,  so 
defendants  have  received  moneys  to  which  they  were  not  legally 
entitled  but  with  the  acquiescence  of  the  plaintiffs.  The  latter  ask  that 
the  former  be  required  to  return  a  sufficient  amount  to  put  all  parties 
upon  an  equal  footing.     To  that  we  think  they  are  entitled. 

The  question  arises  how  shall  this  money  be  paid  in  order  to 
equalize  those  not  paid  off  with  the  others  ?  The  court  have  determined 
that  it  would  be  proper  to  assess  all  alike — that  is,  to  require  that  all  who 
have  not  paid  shall  pay  up  to  June  2,  1879.  Then  all  would  stand  ou 
the  same  footing  so  far  as  payments  to  the  association  are  concerned. 
There  are  several  classes.  Some  were  mortgagors,  some  not ;  some  were 
borrowers,  and  some  not.  These  different  classes  received  different 
amounts.  If  the  amount  paid  in  by  requiring  all  to  pay  up  to  June,  1879, 
is  not  sufficient  to  pay  them  all,  then  those  who  have  received  the 
highest  amount  of  profit  are  to  be  first  assessed  until  they  have  been 
assessed  an  amount  which  would  reduce  their  profit  down  to  those  who 
have  received  the  next  highest  amount.  Then  both  classes  will  be 
assessed,  and  so  on  down  until  an  amount  is  raised  to  pay  the  indebted- 
ness of  the  association  and  equalize  the  profits  which  the  members 
should  receive. 

Decree  accordingly. 

Healy,  Brannan  &  Desmond,  for  plaintiff. 

M.  B.  Hagans,  John  B.  Mannix,  H.  P.  liojd,  A.  A.  Ferris  and 
£dward  Dempsey,  for  various  defendants. 


PERPETUAL  LEASE— TAXES. 
[Superior  Court,  Cincinnati.] 

Amanda  Joslyn  bt  al.  v.  David  Spbixman  bt  au 

Upon  •  perpetual  lease,  although  without  covenant  by  the  lessee  to  pi^ 

BO  much  of  the  taxes  as  are  on  account  of  improyements  put  upon  the  lot  by , 
the  lessee  are  chargeable  to  him. 

Error  to  the  Superior  Court  of  CincinnatL 

AVKRV,  J. 

PlaintiflFs  in  error  are  the  heirs  of  Henry  F.  Sedam.  The  defendant 
in  error  is  in  possession  of  a  lot  of  land  under  a  lease  from  Sedam. 
The  lease  was  of   a  vacant  lot  for  ninety-nine  years,  renewable  forever, 
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without  mention  of  taxes ;  at  an  annual  rent  of  $52.50,  and  a  covenant 
that  the  lessee,  his  heirs  and  assigns  *'  paying  the  rent  and  performing 
the  conditions  and  agreements  herein  shall  have  and  hold  said  premises 
during  said  term,  clear  and  free  of  all  claims  whatsoever."  At  the  date 
of  the  lease  the  lot  was  valued  for  taxation  at  $290.  In  the  decennial 
appraisement  of  1870  it  was  increased  $800,  making  the  total  $590 ;  and 
in  1872,  $600  was  added  for  improvements  put  on  by  the  lessee.  From 
and  after  the  death  of  Sedam,  in  June,  1874,  the  taxes  were  unpaid,  and 
the  lot  was  sold  at  delinquent  sale. 

The  action  in  the  superior  court  of  Cincinnati  was  for  the  rent 
which  it  was  alleged  had  not  been  paid  since  the  death  of  Sedam.  The 
answer  pleaded  by  way  of  set-off  that  taxes  upon  the  premises  during 
Sedam's  lifetime  had  been  paid  at  his  request,  and  that  work  and  labor 
had  been  done  for  him ;  and  in  addition  the  sale  for  delinquent  taxes 
was  set  up  as  a  breach  of  the  covenant.  Judgment  was  for  the  rent, but 
upon  condition  that  the  plaintiff's  should  first  pay  the  delinquent  taxes. 
The  question  presented  is  whether  the  taxes  were  chargeable  to  them. 

Section  2846,  Rev.  Stat.,  provides :  **  It  is  hereby  made  the  duty  of 
every  person  seized  of  or  holding  lands,  to  list  the  same  for  taxation 
with  the  county  auditor.'* 

*  *  *  Section  2847:  "  It  shall  be  the  duty  of  each  and  every 
person  holding  lands  as  aforesaid,  to  pay  the  tax  which  may  be  assessed 
thereon  each  and  every  year."    ♦    *    * 

Seizin  is  a  technical  term  and  may  have  only  a  technical  meaning. 
But  the  words  of  the  statute  are,  **  seized  of  or  holding  land."  The 
definition  of  "real  property'*  and  "land,"  by  sec.  2730,  Rev.  Stat., 
is  •*  not  only  the  land  itself,  whether  laid  out  in  town  lots,  with  all 
things  contained  therein,  but  also  unless  otherwise  specified,  all  build- 
ings, structures  and  improvements,  and  fixtures  of  whatever  kind  there 
are,  and  all  rights  and  privileges  belonging,  or  in  anywise  appertaining 
thereto." 

At  common  law  the  lessee  for  any  number  of  years  had  no  interest 
in  the  land.  His  only  interest  was  in  the  term.  The  land  was  in  the 
owner  who  was  seized.  But  under  our  statute  permanent  leaseholds 
have  for  some  purposes  taken  their  place  as  real  estate.  They  are  sub- 
ject to  the  same  laws  of  devolution  and  transfer  and  to  judgment  liens 
as  real  estate.  For  the  purposes  of  taxation  there  is  no  statutory  pro- 
vision for  taxing  a  leasehold  separate  from  the  laud.  Section  2897, 
Rev.  Stat.,  provides  that  "  where  lands  or  lots  liable  to  taxation  are  held 
upon  permanent  lease,  and  with  the  improvements  thereon,  are  taxed  in 
the  name  of  the  lessee  and  become  delinquent,  the  sale  shall  be  only  of 
the  interest  of  the  lessee,  if  sufficient  to  pay  the  taxes,"  and  provide 
further,  "  that  nothing  herein  contained  shall  be  so  construed  as  to  require 
such  lands  or  lots  to  be  differently  described  on  the  duplicate,  or 
advertise  in  any  separate  or  distinct  form  or  in  any  other  manner  than 
other  lands  and  lots  under  the  provisions  of  existing  laws." 

That  the  leasehold  estate  may  not  be  taxable  separate  from  the  land 
does  not,  however,  conclude  the  rights  of  the  parties.  In  Cincinnati 
College  V.  La  Rue,  Auditor,  22  O.  S.,  469,  a  proceeding  in  mandamus  for 
the  separate  listing  for  taxation  of  the  second  story  of  a  building,  it  was 
held  that  the  substantial  rights  of  the  parties  under  the  contract  could  not 
be  made  to  depend  on  whether  the  auditor  "  does  or  does  not  list  the 
property  in  the  name  of  the  lessee.  The  taxes  are  levied  in  respect 
to  or  on   account  of  the  property,  in  whomsoever's  name  it  may  be 
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entered  on  the  duplicate."  In  Cincinnati  College  v.  Yeatman,  80  O.  S,, 
276,  it  is  said,  "  while  the  taxes  are  levied  and  assessed  upon  property 
they  are  also  a  personal  obligation  of  the  owner  of  that  property  which 
it  is  his  duty  to  pay.  The  general  rule  then  is  that  whoever  owns  the 
property  should  pay  the  taxes  assessed  on  it." 

Of  course  the  question  remains  whether  the  lessee  of  a  perpetual 
leasehold  containing  no  covenant  to  pay  taxes  is  an  "  owner  "  for  the 
purpose  of  taxation.  In  Davis  v.  Cincinnati,  36  O.  S.,  24,  26,  under  the 
provision  (66  O.  L.,  254,  sec.  626),  *'  all  assessments  shall  be  a  lien  on 
the  lots  or  lands  assessed,"  it  is  said,  Okey,  J. :  "  The  '  owner*  referred 
to  must,  as  a  general  rule,  be  one  having  a  freehold  interest  in  the 
premises  assessed.  Perhaps  exceptions  to  the  rule  exist.  See  sees. 
2783,  4181,  Rev.  Stat."  Now  sec.  4181  is  as  follows :  **  Permanent  lease- 
hold estate,  renewable  forever,  shall  be  subject  to  the  same  law  of 
descent  as  estates  in  fee  are  subject  by  the  provisions  of  this  chapter." 
In  Cincinnati  College  v.  Yeatman,  30  O.  S.,  276,  285,  it  is  said,  Johnson, 
J. :  "  At  common  law  an  estate  for  j'ears,  renewable  forever,  was  a 
chattel ;  but  by  our"  statutes  and  by  the  decisions  of  our  courts  they 
are  treated  as  real  estate ;  Northern  Bank  of  Ky.  v.  Roosa,  13  O.,  835, 
886 ;  it  is  there  said  speaking  of  such  estates :  *  They  have  not,  in  fact, 
a  single  characteristic  (since  the  act  of  1821),  of  the  old  common  law 
estate  for  years,  except  they  may  be  granted  to  commence  in  fututo. 
They  are  immovable ;  they  do  not  attend  the  person ;  cannot  be  defeated 
by  any  act  of  the  grantor,  as  for  example,  a  common  recovery ;  are  con- 
veyed by  the  same  formalities  as  freeholds ;  are  subject  to  the  same  pub- 
lic burdens ;  descend  to  the  heir,  and  cannot  be  subjected  to  the  debts 
of  the  deceased  owner,  except  by  the  proceedings  necessary  to  subject 
freeholds.'  As  the  law  then  stood,  as  well  as  now,  such  estates  were 
taxable  in  the  name  of  the  owner." 

Nevertheless,  taxation  upon  the  interest  of  the  lessee  could  be  only 
upon  the  value  of  his  interest.  In  the  absence  of  evidence  it  is  not  to  be 
presumed  that  the  yearly  value  would  be  in  excess  of  the  rents.  There 
is  no  evidence  of  the  value  of  the  leasehold.  The  only  evidence  is  the 
value  of  the  improvements. 

The  lessee  certainly  is  the  **  owner  "  of  the  improvements.  They 
are  upon  the  land  and  are  part  of  it ;  but  the  tenant  enjoys  the  benefit, 
not  the  landlord.  The  rents  reserved  are  with  reference  only  to  the 
value  of  the  lot.  The  plaintiffs  in  error  should  not,  we  think,  have  been 
charged  with  the  taxes  upon  the  improvements. 

Judgment  reversed  and  remanded. 

J.  A.  Jordan,  for  plaintiffs  in  error. 

Wm.  Disney,  for  defendant  in  error* 
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9  ARRESTS  ON  SUNDAT. 

[Franklin  Common  Pleas.] 

Ex  Parte  Carroll,  on  Habeas  Corpus. 

Hwtry  Indictable  misdemeanor  is  a  breach  of  the  peace,  and  its  author  may  be 
arrested  at  any  time  and  in  any  place  in  Ohio. 

Frederick  H.  Carroll,  a  member  of  the  Columbus  base  ball  club,  was 
arrested  on  a  warrant  issued  by  a  justice  of  the  peace,  on  Sunday,  June 
22d,  for  violating  statute  78  O.  L.,  126,  by  playing  base  ball  at  the  base 
ball  grounds  of  Columbus,  O.,  and  now  asks  to  be  discharged  from  cus- 
tody on  the  ground  that  the  arrest  on  Sunday  for  the  offense  charged 
was  illegal  under  section  5458,  Rev.  Stat.,  of  Ohio. 

Colonel  J.  F.  Holmes  appearing  for  the  officer  and  resisting  the 
application,  claimed  that  every  indictable  misdemeanor  is  a  breach  of 
the  peace,  and  its  author  may  be  arrested  at  any  time  and  in  any  place  in 
Ohio,  making  the  following  points  : 

Section  5458,  Rev.  Stat.,  provides  certain  exemptions  of  time  and 
place  touching  arrests.  Among  other  things,  that  no  person  shall  be 
arrested  on  Sunday. 

Section  6459,  provides  that  '*  nothing  in  this  subdivision  contained 
shall  be  construed  to  extend  to  cases  of  treason,  felony  or  breach  of  the 
peace."     *    *    * 

From  these  sections  it  is  argued  that  an  arrest  on  Sunday  for  the 
misdemeanor  of  playing  base  ball  on  that  day  contrary  to  the  statute  (78 
O.  L.,  126),  cannot  lawfully  be  made.  We  have  a  chapter  called  "  Offen- 
ses against  public  peace  " — sees.  6886,  6896,  Rev.  Stat.  It  is  contended 
that  Carroll's  offense  is  not  within  this  class,  and  therefore  the  arrest  was 
illegal.  Assault  and  battery,  robbery  and  rape  are  not  there  either,  but 
it  is  neither  law  nor  logic  to  conclude  they  are  not  breaches  of  the 
peace.  So  of  many  other  offenses  even  on  the  theory  of  counsel,  that 
there  must  be  some  open,  active  violence  to  make  a  breach  of  the  peace. 
Section  5459  does  not  say  breach  of  the  public  peace.  It  is  simply  "a 
breach  of  the  peace ;"  any  breaking — any  peace. 

The  laws  represent  public  and  private  peace — the  good  order  and 
security  of  person  and  property.  The  sections  in  question  are  in  the 
civil  code.  They  are  enactments  relating  to  civil  arrests.  The  preced- 
ing subdivision  relates  to  ''execution  against  the  person,"  and  the  pre- 
ceding section,  5457,  points  out  seven  specially  privileged  classes.  These 
arrests  are  not  only  purely  civil  arrests,  but  tho  language  used  in  section 
5459,  and  which  gives  rise  to  this  controversy,  in  my  humble  judgment, 
emphasizes  the  fact  that  the  statute  has  no  criminal  application. 

Upon  the  theory  of  counsel  for  the  applicant,  these  sections  cannot 
aid  him  for  want  of  a  vital  thing.  That  is  this :  "The  state  is  not  bound 
by  the  terms  of  a  general  statute,  unless  it  be  so  expressly  enacted.'' 
State  ex  rel.  v.  B'd  Pub.  Wks.,  86  O.  S.,  409  ;  Mcllvaine,  C.  J.,  414,  415 : 
'•The  doctrine  seems  to  be,"  etc.,  "to  Coster  v.  Mayor,  43  N.  Y.,  399." 

To  accept  the  position  contended  for  by  the  other  side  will  be  not 
only  to  bind  the  State  in  a  criminal  matter  without  naming  it,  and  with- 
out express  enactment,  but  by  pure  construction.  This  is  contrary  to 
principle,  as  well  as  a  defiance  of  authority.  **Nothing  in  this  subdi- 
vision contained  shall  be  construed  to  extend  to  cases  of  treason,  felony 
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or  breach  of  the  peace."  The  argument  for  the  applicant  is  that  some* 
thing  in  the  subdivision  shall  be  construed  to  extend  to  misdemeanors 
that  are  not  active,  violent  breaches  of  the  peace,  and,  being  so  con- 
strued, it  shall  prohibit  arrests  for  such  misdemeanors  on  Sunday.  This 
certainly  cannot  be  sound. 

Now,  let  us  turn  for  a  little  while  to  the  law  that  lays  its  hands  on 
wrongdoers  below  the  grade  of  felons :  **Section  7129.  A  sheriff,  dep- 
uty sheriflF,  constable,  marshal  or  deputy  marshal,  watchman  or  police 
officer,  shall  arrest  and  detain  any  person  found  violating  any  law  of  this 
state,  or  any  legal  ordinance  of  a  city  or  village,  until  a  legal  warrant 
can  be  obtained."    Shall  arrest  and  detain  any  violator  of  law,  etc. 

The  statute  is  mandatory.  No  limitation  of  time.  No  inhibition 
of  place.  There  is  no  sanctuary,  no  **city  of  refuge*'  set  apart  for  vio- 
lators of  law  in  these  days,  in  this  commonwealth.  There  is  no  limita- 
tion of  the  class  or  classes  of  law  breakers  that  may  be  so  arrested.  The 
felony  and  the  misdemeanor,  the  murderer  and  the  petty  thief,  are  alike 
in  the  eye  of  this  arresting  statute. 

"Section  7138.  When  an  affidavit  charging  any  person  with  the 
commission  of  an  offense  is  filed  with  such  magistrate  he  shall,  if  he  has 
reasonable  ground  to  believe  that  the  offense  charged  has  been  commit- 
ted, issue  a  warrant  for  the  arrest  of  the  accused."  No  more  limitation 
of  time  for  filing  the  affidavit,  or  issuing  the  warrant,  where  any  kind  of 
misdemeanor  has  been  committed  than  where  the  offense  is  a  felony. 
And  now,  if  opposite  counsel  be  right,  you  have  the  farce  of  an  affida- 
vit filed,  a  warrant  issued  and  the  officer  holding  the  state's  command 
standing  powerless,  on  Sunday,  in  the  presence  of  the  thief  who  has 
stolen  goods  or  money  of  less  value  than  $35.  By  the  way,  how  shall 
the  officer  know  the  value  of  the  property  stolen  ?  He  can  arrest  the 
rogue  who  has  stolen  $35,  but  at  the  peril  of  being  a  trespasser  does  he 
touch  the  sneak  thief  who  has  taken  $34.90?    It  will  not  do. 

It  is  suggested  that  the  statute  intended  a  reservation  from  annoy- 
ance in  favor  of  our  fellow  citizens  who  engage  in  quiet  misdemeanors 
on  Sunday.    You  must  wait  until  Monday  before  they  can  be  arrested. 

The  policy  of  the  law  is  to  favor  them  on  that  day  ''because  of  the 
difficulty  of  getting  bail."  The  policy  of  the  law  ought  to  be  consistent, 
and,  for  the  same  reason,  not  annoy  the  felons  and  the  higher  grades  of 
law  breakers  under  them,  by  requiring  them  to  hunt  bail  on  Sunday. 

The  doctrine  of  the  other  side  shows  this  anomaly  or  solecism ;  an 
outlaw  protected  by  law.  The  law  denounces  arrest  and  punishment 
against  the  law  breaker  and  in  the  same  breath  declares  his  person  sacred 
from  the  law's  hands  on  God's  holy  day.  There  is  something  wrong 
here. 

Counsel  appreciated  their  dilemma  when  they  drew  the  petition. 

It  would  not  do  to  say  the  affidavit  may  be  filed  and  the  warrant  is- 
sued, but  no  arrest  can  be  made,  on  Sunday,  so,  they  charge  invalidity 
of  the  affidavit  because  made  and  filed  on  Sunday.  What  statute  says  so  ? 
Gentlemen  propose  to  attack  the  affidavit  on  the  ground  that  it  was  made 
and  filed  in  violation  of  the  statute  against  common  labor  on  that  day. 
The  doctrine  of  the  Bloom  and  Richards  case,  2  0.  S.,  388,  which  will 
be  a  monument  to  the  judicial  learning  and  common  sense  of  Judge 
Thurman  after  the  man  is  forgotten,  if  that  be  possible,  sweeps  that  idea 
out  of  existence. 

The  same  observation  applied  to  Bloom  v.  Richards  might  be  ap- 
plied to  the  same  judsre's  opinion  in  McGatrick  v.  Wason,  4  O.  S.,  566. 


Vol.  XIL  LAW  BULLBTDi.  2S3 

9  Bz  Parte  Carroll  on  Habeas  Corpoa. 

If  the  statute — section  7183 — did  not  cover  the  making  of  the  aflS- 
davit  and  the  issuing  of  the  warrant  on  Sunday,  it  would  still  be  justifi- 
able on  the  ground,  or  principle  of  self  defense,  or  self-preservation. 
Society  has  the  same  right  to  protect  and  preserve  itself  and  its  members 
that  its  constituents  severally  have  to  protect  and  preserve  life.  The 
statute  does  not  say  ''except  on  Sunday"  as  to  affidavits  against  any  class 
of  ofienders.  To  say  that  filing  affidavits  and  issuing  warrants  for  the 
arrest  of  violators  of  law  is  common  labor  wotdd  be  to  make  a  deplor- 
able condition  of  public  afiairs  and  interests. 

Work  out  the  view  of  counsel  and  Sunday  becomes  a  day  for  delib- 
erate lawlessness.  Bvery  class  and  hue  and  'shade  of  misdemeanor  may 
run  riot  except  only  those  that  have  actual  violence  and  putting  in  fear, 
or  the  like,  accompanying  them.  Your  policeman,  or  marshal,  or  con- 
stable»  or  sheriff,  or  deputy,  or  watchman,  is  a  trespasser  if  he  touches 
a  sneak  thief  loaded  down  with  plunder  on  the  Sabbath  day. 

The  latter  may  then  langh  at  a  warrant  and  defy  the  power  of  the 
state.  He  may  well  say :  *'The  state  protects  me  in  my  lawlessness  to- 
day, so  I  but  keep  each  offense  in  the  protected  class  of  misdemeanors." 
The  great  cities  of  the  state  would  exchange  petty  offenders  over  Sun- 
days, and  this  exempted  class  of  lawlessness  would  become  a  thriving 
industry.  Illustrations  by  the  score — ^yea  hundreds— will  occur  to  every 
legal  mind,  on  reflection,  where  the  law  would  be  defied  and  justice  de- 
feated. 

If  counsel  are  right,  every  ingathering  of  the  police  in  the  cities  and 
villages  oi  the  state  for  years,  has  been  an  invasion  of  the  thief's  rights 
and  of  his  fellow  offender's  rights,  when  made  on  Sunday.  The  police 
and  mayor  of  this  city,  once  a  week,  wrong  some  poor  innocents  I  The 
fact  that  other  statutes  are  broken  with  impunity,  can  make  no  differ- 
ence with  the  question. 

Take  for  a  moment  the  travesty  of  justice  the  doctrine  would  work 
under  sections  6888  and  6889.  The  officers  of  the  law  could  arrest  the 
principals  in  a  prize  fight  on  Sunday,  for  they  are  made  felons  by  section 
6888 ;  but  if  they  touched  a  backer,  trainer,  second,  umpire,  assistant  or 
reporter,  present  at  the  fight,  mentioned  in  section  6889,  they  would  be 
liable  for  assault  and  battery.  These  latter  are  made  guilty  of  a  misde- 
meanor that  may  have  no  active  violence  attached  to  it.  They  must  be 
left  until  Monday.  Monday  would  answer  with  the  question  the  old  dar- 
key said  the  minnie  balls  asked,  "Whar  is  ye?  Whar  is  ye?"  As  with 
all  these  others,  the  Sunday  roughs  would  be  scattered  to  the  four  winds, 
and  beyond  the  clutch  of  the  law. 

Now,  from  our  earliest  history,  the  conclusion  of  the  indictment  has 
been  "contrary  to  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of  Ohio." 

Let  us  glance  at  the  law  for  the  reason  of  this  thing.  **An  indict- 
ment for  an  offense  at  common  law  concludes  thus :  'Against  the  peace 
of  said  state  or  commonwealth.*  The  words  *against  the  peace'  are  es- 
sential in  all  cases,  excepting  in  indictments  for  non-feasance ;  but  there 
is  no  sufficient  reason  for  the  exception,  and  in  these  cases  they  are  uni- 
formly used."     Heard's  Criminal  Pleading,  253. 

6.  "An  indictment  for  a  felony,  whether  at  common  or  by  statute, 
as  well  as  for  a  misdemeanor,  must  conclude  'against  the  peace  ;*  and  the 
laying  the  offense  contra  for  mam  staiuti  will  not  supply  the  omission  of 
these  words,  which,  in  an  indictment  founded  on  a  statute,  besides  the 
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words    co7iira  formam  statutiy  are  absolutely    necessary.     Id.,    265;  2 
Steph.  Comra.,  625-527. 

I  quote  trom  626 :  "All  offenses  are  either  against  the  King's  (or 
Queen's)  peace,  crown  and  dignity ;  and  are  so  laid  in  every  indictment. 
For  though  in  their  consequences  they  generally  seem  (except  in  cases 
of  treasou,  and  a  very  few  others)  to  be  rather  offenses  against  the  king- 
dom than  the  sovereign,  yet  as  the  public,  which  is  an  invisible  body, 
has  delegated  all  its  powers  and  rights,  with  regard  to  the  execution  of 
the  laws,  to  one  visible  magistrate;  all  affronts  to  that  power,  and 
breaches  of  those  rights  are  immediately  offenses  against  that  magistrate, 
who  is  therefore  the  proper  person  to  prosecute  for  all  public  offenses 
and  breaches  of  the  peace,  being  the  person  injured  in  the  eye  of  the 
law."     See  also  3  Steph.  Comm.,  87-40. 

Mr.  Justice  Stephen,  one  of  the  brightest,  if  not  one  of  the  most  bril- 
liant, law  writers  of  England,  now  living,  says :  "The  foundation  of  the 
whole  system  of  criminal  procedure  was  the  prerogative  of  keeping  the 
peace,  which  is  as  old  as  the  monarchy  itself  and  which  was,  and  still  is,  em- 
bodied in  the  expression,  *  The  King's  Peace,'  the  legal  name  of  the  nor- 
mal state  of  society."  1  Hist,  of  Crim.  Law  of  Eng.,  184-6.  These  be 
the  foundation  stones  on  which  we  rest. 

On  the  theory  of  my  brethren,  how  can  this  court  judicially  deter- 
mine that  the  thing  done  by  the  accused  was  not  a  breach  of  the  peace? 
See  Commonwealth  v.  Jeandell,  7  Am.  L.  Reg.,  615,  where  it  was  held 
that  driving  a  street  car  was  a  breach  of  the  peace.  See  for  definitions, 
Burrill's  L.  Diet.,  Breach  of  the  Peace:  "The  offense  of  breaking  or 
disturbing  the  public  peace  by  any  riotous,  forcible  or  unlawful  proceed- 
ing." 

Rapal.  &  Law,  L.  Diet.:  "A  violation  of  that  quiet  peace  and  se- 
curity which  is  guaranteed  by  the  laws  for  the  personal  comfort  of  the 
subjects  of  this  kingdom." 

Tomlin's  L.  Diet.:  "Peace  of  the  King:  Is  that  peace  and  security 
both  of  life  and  goods  which  the  king  promiseth  to  all  his  subjects,  or 
others  taken  into  his  protection." 

Bouvier's  L.  Diet.:  ''Breach  of  the  Peace:  A  violation  of  public 
order;  the  offense  of  disturbing  the  public  peace.  One  guilty  of  this 
offense  may  be  held  to  bail  for  his  good  behavior.  An  act  of  public  in- 
decorum is  also  a  breach  of  the  peace.  The  remedy  for  this  offense  is 
by  indictment." 

This  definition  from  Bouvier  is  substantially  adopted  in  the  case  of 
Galvin  v.  State,  6  Cold.  (Tenn.),  484. 

If  every  misdemeanor  is  not  a  breach  of  the  peace  in  Ohio,  what  is 
the  sense  or  meaning  of  sec.  7116,  Rev.  Stat.?  "Any  person  convicted 
of  a  misdemeanor  may  be  required  by  the  court  to  enter  into  a  recogni- 
zance, with  sufiicient  surety  in  such  sura  as  the  court  may  deem  proper, 
to — keep  the  peace  and  be  of  good  behavior,"  etc. 

Why  may  the  court  put  the  tramp  who  has  stolen  a  pint  of  peanuts 
under  bond  to  keep  the  peace,  unless  the  offense  was  a  breach  of  the 
peace?  The  section  connects  itself  with  the  definition  from  Bouvier, 
"One  guilty  of  this  offense  may  be  held  to  bail  for  his  good  behavior.** 

There  is  a  beautiful  definition  of  peace  in  Keen  v.  Monkheimer,  21 
Ind.,  3:  **When  the  courts  of  justice  be  open,  and  the  judges  and  min- 
isters of  the  same  may  by  law  protect  men  from  wrong  and  violence, 
and  distribute  justice  to  all,  it  is  said  to  be  time  of  peace." 
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"Section  610.  Every  justice  of  the  peace  shall  be  a  conservator  of  the 
peace,  and  shall  have  jurisdiction  in  criminal  cases  throughout  the  county 
where  he  is  elected  aud  where  he  resides,  on  view,  or  on  sworn  complaint,  to 
cause  every  person  charged  with  the  commission  of  a  felony  or  misde- 
meanor, to  be  arrested  and  brought  before  himself,"  etc.  There  is  no  dis- 
tinction in  this  statute  of  time  or  person.  The  justice,  may,  on  view,  cause 
the  arrest  of  the  author  of  treason  or  of  the  author  of  a  misdemeanor, 
on  Sunday.     So  he  may,  upon  "sworn  complaint,"  cause  like  arrests. 

Felonies  and  misdemeanors  are  classified  by  section  6795 :  "Offenses 
which  may  be  punished  by  death  or  by  imprisonment  iu  the  penitentiary, 
are  felonies  ;  all  other  offenses  are  misdemeanors."  In  Mitchell  v.  State, 
42  O.  S..  383,  our  Supreme  Court  has  held  (June  17,  1884)  that:  "In  this 
state,  the  common  law  distinction  between  felonies  and  misdemeanors 
never  existed," 

Section  7116,  we  have  seen,  provides  for  a  bond  to  keep  the  peace 
in  case  of  every  conviction  for  misdemeanor,  in  the  discretion  of  the 
court.  Section  7187  provides  a  form  of  bond  to  keep  the  peace  adapt- 
able to  such  case.  Its  condition  is,  '*and  in  the  meantime  to  keep  the 
peace  and  be  of  good  behavior  toward  the  citizens  of  the  state  generally, 
and  especially  toward  the  said  C.  D.,"  etc. 

Counsel  ask  why  sec.  5459  uses  the  language,  "treason,  felony  or 
breach  of  the  peace"  instead  of  treason,  felony  or  misdemeanor.  The 
language  is  found  in  both  constitutions — ^article  1,  section  13,  constitu- 
tion, 1802;  article  2,  section  12,  constitution,  1851.  It  is  the  enactment 
of  the  people  of  the  state.  It  wa.s  used,  no  doubt,  with  a  view  to  de- 
scribe every  infraction  of  the  criminal  laws  of  the  state.  The  petty  po- 
lice offenses,  many  of  them  created  by  municipal  authorities,  are  called 
misdemeanors,  and  the  use  of  that  word  in  the  statute  might  have  led  to 
confusion.     Treason  is  felony  by  the  terms  of  sec.  6795. 

The  supremacy  of  the  law  is  the  type  and  guaranty  of  order,  peace 
and  security  of  life  and  person  aud  property  to  every  human  being  in 
the  commonwealth.  The  violation  of  that  law  has  broken  that  peace 
and  good  order,  whether  guilty  of  treason  or  petit  larceny. 

Wymb,  J. 

The  question  involved  seems  to  my  mind  to  be  very  simple.  The 
words  "breach  of  the  peace"  may  be  regarded  in  two  senses.  Open,  ac- 
tive outbreak  and  violence  in  the  commission  of  some  unlawful  act 
would  be  the  one  sense,  and  the  thief  who  stealthily  enters  one's  house 
and  commits  a  quiet  larceny  illustrates  the  other  sense.  In  legal  con- 
templation the  latter  is  a  breach  of  the  peace  as  well  as  the  former. 

In  the  saving  clause  with  which  sec.  5459,  Rev.  Stat., begins  the  words 
"breach  of  the  peace,"  in  my  judgment,  mean  indictable  misdemeanor. 

The  greater  part  of  the  violations  of  the  criminal  laws  of  the  state 
are  the  lesser  grades,  and  the  law-making  power  did  not  intend  to  excuse 
from  arrest,  at  any  time,  those  guilty  of  or  charged  with  misdemeanors. 

Section  7129  makes  it  the  duty  of  the  officers  there  named  to  arrest 
offenders  against  the  law  without  reservation  or  distinction  as  to  time  or 
place ;  and  when  a  warrant  is  placed  in  the  hands  of  an  officer,  it  is  his 
duty  in  like  manner  to  e::ecute  it,  Sunday  or  week  day.  No  other  con- 
struction has  ever  been  acted  on  in  the  state,  and  any  other  would  be 
highly  mischievous. 

The  demurrer  to  the  return  will  be  overruled ;  the  writ  discharged 
and  the  accused  remanded  to  the  custody  of  the  officer. 
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[Cuyahoga  District  Court.] 
Lemmon,  Wickham  and  Commager,  JJ. 

Chari«ks  Plibdnbr  V.  John  D.  Rockbpbllbr. 

1.  A  decree  granted  to  a  defendant  on  his  cross-petition  for  want  of  reply,  without 

notice  to  plaintiff,  is  not  an  interlocutory  but  a  final  decree,  where,  pursuant  to 
the  prayer  of  the  cross- petition,  such  decree  is  that  the  note  and  mortga^^e 
•ued  on  be  reformed  as  to  amount,  and  that  certain  liquidated  demands  be 
credited  as  set-offs  against  plaintiff's  claim,  and,  that  a  jury  be  impaneled  to 
assess  the  value  of  certain  other  demands  and  that  they  be  iset-off  against  him. 

2.  A  petition  to  vacate  a  judgment  rendered  in  favor  of  a  defendant  on  his  cross- 

petition,  by  default,  for  want  of  reply  filed  after  the  term,  should  not  be  granted 
on  the  ground  of  unadvoidable  casualty,  in  that  the  agent  of  the  plaintiff,  who 
alone  had  personal  cognizance  of  the  facts  to  be  alleged  in  the  reply,  was  sick 
and  unable  to  give  plaintiff  the  information,  where  it  appears  that  such  agent 
had  reported  to  plaintiff  the  outline  and  the  results  of  the  facts  at  the  time  they 
occurred,  and  there  was  no  declaration  of  diligence,  on  the  part  of  the  plaintiff. 
or  proof  that  he  or  his  attorney  made  any  efforts  to  remedv  the  alleged  defects 
of  ability  to  reply,  caused  by  such  sickness.  A  party  should  show,  not  merely 
a  good  defense,  but,  first,  that  he  was  without  negligence  on  his  own  part  and 
that  of  his  attorney,  and  second,  that  he  exercised  due  <Uligenoe  in  attempting 
his  defense,  and  third,  the  unavoidable  casualty. 

Error  from  Common  Pleas  of  Cuyahoga  county, 

COMMAGBR,  J. 

Some  years  ago  Rockefeller  and  Fliedner  exchanged  lands.  The 
balance  due  Fliedner,  some  $2S,000  or  thereabout,  was  agreed  upon  and 
was  paid  to  Fliedner  in  cash.  There  arose  certain  leases,  and  ultimately 
a  note  and  mortgage,  and  other  transactions  between  the  parties,  which 
remain  unsettled  until  the  time  of  the  commencing  of  this  action.  A 
note  and  mortgage  were  given  Rockefeller  by  Fliedner,  and  a  lease 
given  Fliedner  by  Rockefeller,  out  of  which  certain  debts  arose,  and 
certain  set-offs  claimed  by  Fliedner  against  them. 

On  February  26,  1881,  John  D.  Rockefeller  filed  in  the  common 
pleas  court  of  Cuyahoga  county  a  petition,  asking  for  a  judgment 
against  Charles  Fliedner,  and  that  certain  lands  of  Fliedner  be  subjected 
to  the  payment  of  the  amount  ascertained  to  be  due. 

On  May  2,  1881,  Fliedner  filed  in  said  court  his  answer  and  cross- 
petition,  asking  for  reformation  of  the  note  and  mortgage  set  forth  in 
Rockefeller's  petition,  and  that  Rockefeller  be  required  to  clear  said 
premises  of  a  certain  lien  or  encumbrance  arising  from  a  certain  street 
improvement,  according  to  contract,  or  account  lor  certain  money, 
retained  by  Rockefeller,  before  he  be  permitted  to  foreclose  said 
mortgage  and  other  offsets  against  the  claim  of  Rockefeller. 

To  this  answer  and  cross-petition  no  reply  was  filed,  nor  leave 
obtained  for  further  time,  nor  any  showing  by  Rockefeller  indicating  an 
intention  to  contest  the  matters  set  forth  in  Fliedner's  answer  and  cross- 
petition. 

On  Monday,  July  7, 1881,  being  a  day  in  the  May  term  of  said  year, 
and  being  a  regular  day  for  the  taking  of  defaults  in  said  court,  judg- 
ment was  taken  against  Rockefeller  in  favor  of  Fliedner  on  the  petition 
and  answer,  said  Rockefeller  being  in  default  of  reply,  which  judgment 
i»  as  follows : 
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*'  May  term,  1881.  This  cause  came  on  to  be  heard  on  the  petition 
and  answer  of  Charles  Fliedner  therein,  and  the  said  plaintiff  being  in 
default  of  reply  or  other  pleadings  to  said  answer,  the  court  do  find  that 
the  allegations  in  said  answer  contained  are  true ;  and  it  is  therefore 
ordered,  adjudged  and  decreed  that  there  be  credited  on  said  note  in 
plaintifiPs  petition  described,  the  payments  in  said  first  defense  of  the 
said  answer  ot  the  said  Charles  Fliedner,  with  interest  from  the  several 
dates  thereof  to  the  first  day  of  this  term,  to-wit,  the  sum  of  $610.85,  and 
the  same  be  offset  against  the  amount  due  on  said  note  after  the  same  is 
reformed  in  accordance  with  this  decree.  And  the  court  do  find  that  the 
second  defense  in  said  answer  is  insufficient  in  law.  To  which  finding 
the  defendant  excepts.  And  the  court  find  that  said  note  was  by  mis- 
take made  for  the  sum  of  $6,940,  when,  in  accordance  with  the  agree- 
ments of  the  parties,  it  should  have  been  made  for  the  sum  $5,279.03. 
And  it  is  therefore  ordered  adjudged  and  decreed  that  said  note  be,  and 
the  same  is  hereby  reformed  and  changed  so  that  the  same  shall  be  for 
the  sum  of  $5,279.03,  in  accordance  with  the  agreement  of  the  parties. 
And  it  is  further  ordered,  adjudged  and  decreai  that  there  be  credited 
on  said  account  for  rent  in  the  plaintiff*s  petition  set  forth  the  said  pay- 
ments in  said  defendant's  fourth  and  fifth  defenses  set  forth,  together 
with  interest  thereon  from  their  respective  dates  to  the  first  day  of  this 
term,  to-wit,  the  sum  of  $4,345.21,  and  that  the  same  be  offset  against 
said  account  for  rent.  And  it  is  ordered  that  a  jury  be  impaneled  to 
assess  the  amount  of  damages  suffered  by  said  defendant  on  the  causes 
of  action  in  his  sixth  and  seventh  defenses  set  forth,  and  that  so  much 
thereof  as  is  necessary  be  applied  to  the  payment  of  the  balance  of  said 
note  and  account  in  plaintiffs  petition  set  forth  after  deducting  the  pay- 
ments herein  adjudged  to  be  credited  and  setoff  against  the  same,  and 
that  said  defendant  have  judgment  for  the  balance." 

That  during  the  September  term  of  said  court,  to^wit :  December  9, 
1881,  John  D.  Rockefeller  filed  in  said  court  his  petition  to  vacate  said 
decree,  in  which  he  prays  that  the  decree,  order  or  judgment  obtained  by 
Fliedner  may  be  vacated  and  set  down  for  trial,  for  the  grounds,  to-wit : 

*'  1.  By  unavoidable  casualty  and  misfortune  this  plaintiff  was 
prevented  from  defending  in  said  former  action,  for  fraud  on  the  part  of 
^d  Fliedner  in  obtaining  said  order,  judgment  and  decree,  and  because 
said  judgment  was  wrongfully,  unjustly  and  illegally  obtained. 

November  9,  1882,  this  cause  was  heard  by  the  court  of  common 
pleas  upon  this  petition  of  Rockefeller,  the  answer  ot  Fliedner,  and  ex- 
hibits and  testimony  offered  in  evidence,  and  the  court  find  in  favor  of 
the  plaintiff  below  (Rockefeller)  as  follows : 

"That  the  order  and  decree  set  forth  in  the  plaintiffs  petition  and 
sought  to  be  vacated  is  an  interlocutory  order  and  decree,  made  in  a 
cause  still  pending  in  this  court ;  that  the  said  order  and  decree  was 
taken  and  entered  without  any  notice  to  or  knowledge  thereof  on  the 
part  of  the  plaintiff  or  his  attorney,  and  in  violation  of  the  rule  of  this 
court,  requiring  notice  thereof  to  be  given  to  all  other  parties  interested 
in  the  same ;  that  the  said  order  and  decree  was  taken  and  entered  with- 
out any  evidence  being  offered  to  prove  the  allegations  in  the  said  answer 
and  cross-petition  of  the  said  Charles  Fliedner;  that  the  said  plaintiff 
was  by  unavoidable  casualty  and  misfortune  prevented  from  defending 
against  the  said  claims  set  up  in  the  said  answer  and  cross-petition  of 
said  Charles  Fliedner  in  said  original  action,  and  against  the  entry  of 
said  order  and  decree ;  that  the  said  plaintiff  had,  at  the  time  said  order 


268  OHIO  DBCISIONS.  VoL  XIL 

Cuyahoga  District  Court.  20 

and  decree  was  entered,  and  still  has,  a  valid  defense  to  the  claims  and 
matters  set  forth  in  the  said  answer  and  cross-petition  of  Charles  Flied- 
ner,  filed  in  said  original  action.  It  is  therefore  the  judgment  of  this 
court,  and  it  is  hereby  ordered,  that  the  said  order  and  decree  heretofore 
made  and  entered  in  said  original  action  and  proceedings  be  and  the 
same  is  hereby  set  aside,  vacated  and  held  for  naught,  and  that  said  John 
D.  Rockefeller  pay  the  costs  in  this  action  within  ten  days  from  this  date, 
and  in  default  thereof  that  execution  issue  therefor.  To  all  of  which 
findings,  orders  and  judgment  of  the  court  the  said  defendant,  Charles 
Fliedner,  excepts,  and  he  files  his  petition  in  error  in  this  court,  alleging 
that  the  court  below  erred  in  vacating  said  judgment. 

Section  5354,  Rev.  Stat.,  provides  that  a  court  of  common  pleas 
may  vacate  its  own  judgment  or  order  after  the  term  at  which  the  same 
was  made  for  fraud  practiced  by  the  successful  party  (Fliedner  in  this 
case)  in  obtaining  a  judgment  or  order.  And  this  is  alleged  in  Rockefel- 
ler's petition  to  vacate  as  a  ground  of  vacation.  We  are  unable  to  find 
any  proof  of  fraud  practiced  by  Fliedner  in  obtaining  the  judgment  be- 
low, and  therefore  pass  to  the  second  ground  for  vacation,  set  forth  in 
Rockefeller's  petition  and  provided  for  by  statute,  to-wit :  * 'Unavoid- 
able casualty  or  misfortune,  preventing  the  party  from  prosecuting  or  de- 
fending." 

Let  us  ascertain  what  in  law  is  a  casualty  or  misfortune  which  can- 
not be  avoided,  and  such  a  one  as  would  be  ground  for  vacating  a  judg- 
ment. 

In  Brand  v.  StafiEord,  28  La.  Ann.,  61,  it  was  held:  "To  entitle  one 
to  such  relief  (vacation  of  a  non-suit),  it  must  be  shown,  first,  it  would 
be  against  good  conscience  to  execute  the  judgment;  second,  and  that 
there  has  been  no  laches  or  negligence  on  the  part  of  the  party  complain- 
ing. The  judgment  complained  of  is  one  of  non-suit,  and  is  the  result 
of  negligence  of  the  plaintiff.  It  was  his  duty  to  know  what  was  being 
done  in  his  case  in  the  court  in  which  he  had  instituted  it. 

In  93  111.,  572,  it  is  held  that  in  order  to  maintain  a  bill  to  set  aside 
a  judgment  to  which  there  was  a  good  defense  at  law,  it  must  clearly  ap- 
pear, first,  that  the  enforcement  of  the  judgment  would  be  unjust  and 
against  conscience ;  second,  that  the  defendant  was  prevented  from  mak- 
ing his  defense  in  the  action  by  fraud,  mistake,  accident  or  surprise,  and, 
third,  without  negligence,  laches  or  default  on  his  part,  or  the  part  of 
those  representing  him.  In  this  case  the  attorney  was  sick,  and  had  ap- 
plied for  an  extension  of  time,  and  in  his  application  stated  that  the 
pleas  in  said  cases  were  peculiar  and  nobody  could  draw  them  but  him- 
self, and  he  could  not  explain  by  letter  so  that  another  could  draw  them. 
Leave  for  pleading  was  extended  till  the  third  Monday  of  July,  at  which 
time  no  pleas  were  in,  nor  was  the  party,  or  any  one  representing  him 
present,  and  thereupon  judgments  were  taken  by  default.  The  attorney 
had  been  sick,  it  appears,  and  confined  to  his  room  for  more  than  four 
months  previous  to  his  death,  which  occurred  two  weeks  after  the  judg- 
ment.    The  court  on  page  577,  say : 

•'Parties  litigant  and  their  counsel  must  be  presumed  to  know  the 
rules  of  court,  and  it  is  their  duty  to  comply  with  them ;  and  if  they  do 
not,  they  must  take  the  consequences.  Such  rules  are  instituted  for  the 
general  good,  and  it  is  the  duty  of  courts  to  enforce  them ;  otherwise  it 
would  be  useless  to  adopt  them.  If  the  general  health  of  an  attorney 
breaks  down,  he  should  notify  his  clients  of  the  fact,  so  that  they  can 
take  such  steps  as  may  be  necessary  for  their  protection.     Appellan 
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seems  to  be  proceeding  on  the  theory  that  he  is  not  responsible  for  the 
negligence  of  his  counsel.    The  very  reverse  of  this  is  the  law.** 

In  Yates  v.  Monroe,  13  111.,  219,  held:  'When  appellant  sought  to 
excuse  himself  for  permitting  judgment  to  go  against  him  on  the  ground 
that  his  attorney  had  been  guilty  of  negligence,  it  was  said :  "The  neg- 
ligence of  counsel  was  his  own  negligence,  and  he  must  suffer  the  con- 
sequences." 

In  Winchester  v.  Grosvenor,  48  111.,  617,  held:  '*The  fact  that  the 
attorney  abandoned  the  case  before  trial,  does  not  constitute  accident  or 
mistake  of  the  character  upon  which  courts  of  equity  act." 

In  71  111.,  418,  the  court  say:  "The  negligence  of  the  attorney  is 
the  negligence  of  the  party  himself." 

In  Pharr  &  Beck  v.  Reynolds,  8  Ala.,  N.  S.,  621,  held :  "The  sick- 
ness of  a  party  to  a  suit,  or  the  pendency  of  another  suit  against  him  re 
quiring  his  attendance  at  another  place,  will  not  authorize  the  interfer- 
ence of  a  court  of  chancery  after  judgment.  It  was  the  duty  of  the 
party  to  send  an  agent  to  attend  to  his  cause,  or  to  put  his  attorney  in 
possession  of  the  means  of  continuing  it." 

In  Miller  v.  Albaugh,  24  la.,  128,  the  court  hold  the  "unavoidable 
casualty"  in  these  statutes  must  be  such  as  to  prevent  the  party  from  de- 
fending. Loss  of  a  note  constituting  a  defense  not  sufficient,  and  that, 
to  have  a  judgment  vacated,  a  party  in  addition  must  prove  the  exercise 
of  due  diligence  on  his  part. 

Now  these  cases  clearly  show  that  in  addition  to  the  defense  capa- 
ble of  being  made  by  Rockefeller,  he  must  have  been,  first,  without  neg- 
ligence himself  or  by  his  attorney ;  second,  that  he  exercised  due  dili- 
gence in  making  or  attempting  his  defense ;  and,  third,  that  he  was 
prevented  by  unavoidable  casualty. 

In  this  case  and  bearing  on  this  point,  Rockefeller  only  alleged  the 
sickness  of  an  agent,  Cowles,  who  alone  had  negotiated  and  was  ac- 
quainted with  the  matters  which  were  a  defense  to  the  claims  iu  Flied- 
ner's  answer  and  cross-petition ;  and  the  petition  upon  this  point  makes 
this  allegation : 

"The  plaintiff  further  says  that  he  did  not  personally  participate  in 
the  negotiations  preceding  the  taking  of  said  note,  lease  and  mortgage, 
nor  did  he  in  any  way  participate  in,  nor  was  he  present  at  the  time  the 
same  were  taken,  nor  had  he  any  knowledge  or  information  whatever  in 
regard  to  the  same.  That  he  neither  knew  how  the  amount  of  said  note 
was  arrived  at,  nor  did  he  know  as  to  the  amount  due  on  the  lease  for 
rent,  nor  as  to  the  payment  of  rent  thereupon.  That  Cowles  had  charge 
of  and  transacted  the  entire  business  of  this  plaintiff,  and  was  the  only 
person  who  had  anything  whatever  to  do  with  the  negotiations  or  with 
the  transaction  of  the  business,  or  who  personally  knew  what  was  done 
in  regard  thereto,  and  was  the  only  person  who  could  give  the  informa- 
tion necessary  and  requisite  to  draft  and  make  a  reply  to  said  answer  and 
cross-petition.  That  before  said  answer  and  cross-petition  was  filed  the 
said  Cowles  was  taken  seriously  sick,  and  continued  seriously  sick  until 
long  after  July  7,  1881,  and  was  during  all  that  time  wholly  unable  to  do 
any  business  whatever,  or  to  give  to  any  one  any  information  in  regard 
to  the  matters  set  forth  in  the  answer  and  cross-petition  of  said  Charles 
Fliedner,  or  in  regard  to  the  making  of  such  lease,  note  and  mortgage  to 
secure  the  same,  or  in  regard  to  the  payments  thereon.  That  plaintiff, 
not  having  any  knowle^e  or  information  in  regard  thereto,  had  to  rely 
upon  said  Cowles  for  information  upon  which  he  could  make  a  reply  to 
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said  answer  and  cross-petition,  and  that,  because  of  the  severe  illness  of 
said  Cowles,  he  was  prevented  from  obtaining  the  information,  and  pre- 
vented from  making  and  filing  a  reply  to  said  answer  and  cross-petition, 
and  setting  up  his  defenses  thereto. 

The  testimony  taken  shows  that  while  Cowles  did  the  talking,  or 
most  of  it  with  Pliedner,  and  negotiated  the  details,  the  iacts — that  is, 
the  results  of  his  acts  and  negotiations — were  reported  to  Rockefeller, 
who  kept  a  record  of  the  same  in  his  office,  and  that  the  statement  of 
the  account  between  the  parties  given  to  Pliedner  was  obtained  from 
the  books  of  Mr.  Rockefeller.  Cowles  says:  "I  submitted  to  him  the 
result  of  my  negotiations.  Whatever  details  were  necessary  for  him  to 
know  I  would  give  him.  Rockefeller  directed  the  suit  to  be  brought, 
and  a  copy  of  the  answer  and  cross-petition  was  in  possession  of  his  at- 
torney two  months  before  the  close  of  the  May  term  of  court.  There  is 
no  declaration  of  diligence  on  the  part  of  Rockefeller^  nor  does  the  proof 
disclose  any  efforts  made  by  him  or  his  attorney  to  remedy  the  defects, 
if  any,  in  his  ability  to  reply  caused  by  the  sickness  of  Cowles." 

We  think  the  averments  in  the  petition  of  Rockefeller  and  the  proof 
in  the  case  do  not  warrant  the  vacation  of  the  judgment  below  on  the 
ground  of  unavoidable  casualty  or  misfortune,  and  we  do  not  think 
Rockefeller  was  prevented  from  defending  in  the  case  below,  but  on  the 
contrary  think  that  his  attorney  was  inattentive  to  the  cause,  and  for 
this  Rockefeller  is  legally  responsible. 

The  further  ground  of  vacation  in  the  petition  is :  "Because  said 
judgment  was  unlawfully,  unjustly  and  irregularly  obtained.  There  is 
a  clause  which  provides  for  vacation  of  judgment  for  mistake,  neglect  or 
omission  of  the  clerk,  or  irregularity  in  obtaining  a  judgment  or  order." 

We  are  clear  that  the  only  remedy  for  vacation  of  judgments  after 
the  term  at  which  they  were  taken  is  under  section  6854,  and  unless  the 
illegality  spoken  of  is  provided  for  in  one  of  the  subdivisions  of  that 
section,  the  remedy  is  not  by  petition  to  vacate,  but  by  proceeding  to 
reverse  on  error. 

It  is  alleged  and  argued  as  proved  that  the  judgment  sought  to  be 
vacated  below  was  entered  on  the  journal  without  the  knowledge  of  the 
plaintiff  (Rockefeller)  or  his  attorney,  that  such  judgment  was  not  ex- 
amined by  or  submitted  to  Rockefeller's  attorney  for  examination. 
Pliedner  was  not  compelled  to  so  submit  on  default  by  Rockefeller  of  re- 
ply, unless  contrary  to  some  law  or  nile  of  court;  for  every  material  al- 
legation of  new  matter  in  the  answer  not  controverted  by  the  reply, 
shall,  for  the  purposes  of  the  action,  be  taken  as  true,  section  5081,  and 
in  the  language  of  the  court,  in  McKinzie  v.  Perrill,  15  O.  S.,  168,  he 
fails  to  reply,  and  by  his  default  conclusively  confesses  the  allegations 
and  claims  against  him. 

The  question,  however,  remains,  was  the  judgment  obtained  by 
Pliedner  in  violation  of  any  of  the  rules  of  court  ?  If  so,  such  judgment 
was  irregularly  obtained,  and  could  be  vacated  upon  petition,  as  provided 
for  in  subdivision  8,  of  section  5854.  The  rule  cited  and  proved  is  the 
rule  of  the  court  of  common  pleas  in  said  county,  adopted  July  8, 1879» 
and  is  in  the  following  words  : 

**No partial  or  interlocutory  decree  shall  be  granted  to  any  plaintiff 
on  his  petition,  nor  to  any  defendant  on  his  cross-petition,  except  on 
motion  and  notice  to  all  the  other  parties  interested  in  the  same." 

Now,  if  the  judgment  obtained  by  Pliedner  was  a  partial  or  inter- 
locutory decree,  notice  should  have  been  given  Rockefeller.    If  it  was  a 
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final  decree,  no  such  notice  was  necessary,  and  the  judgment  in  that 
respect  was  regularly  obtained. 

Before  deciding  whether  the  judgment  obtained  by  Fliedner  was 
partial  or  final,  let  us  see  what  a  final  decree  is,  and  what  an  interlocutory 


In  2  Ala.,  N.  S.,  171,  held,  "A  decree  is  final  which  settles  the  rights 
of  the  parties,  although  there  may  be  a  reference  to  a  master  to  compute 
damages." 

In  85  Mich.,  416,  held,  "Under  a  bill  to  recover  dower  in  lands,  a 
decree  declaring  the  complainant  entitled  to  dower  is  held  to  be  a  final 
decree,  and  appealable,  though  it  directs  a  further  inquiry  as  to  damages . 
ior  dower  withheld,  and  to  ascertain  whether  dower  could  be  assigned  by 
metes  and  bounds  and  if  not,  to  compute  the  dower  interest." 

In  the  case  of  Hinde  v.  Whithey,  31  O.  S.,  63,  held :  *'  When  a 
finding  is  made  and  decree  rendered  disposing  of  the  whole  merits  of  the 
.  case,  and  leaving  nothing  for  the  consideration  of  the  court,  the  right  to 
review  such  decree  on  error  will,  under  sec.  628  of  the  Code  of  Civil  Pro- 
cedure be  barred  in  three  years  from  the  time  of  its  rendition.  Where 
such  decree  is  rendered  in  the  district  court  on  appeal,  in  a  case  for 
equitable  partition,  settling  the  rights  of  the  parties  respectively  in  the 
land,  and  ordering  partition  to  be  made,  the  remanding  of  the  cause  of 
the  court  of  common  pleas  for  execution  of  the  order  of  partition,  will 
not  have  the  effect  of  prolonging  the  time  within  which  proceedings  in 
error  to  reverse  the  decree  must  be  commenced." 

In  Teaff V.  Hewitt,  1  O.  S.,  611,  held,  "A  decree  in  chancery,  which 
leaves  the  equity  of  the  case,  or  some  material  question  connected  with 
the  merits  of  the  controversy,  for  determination,  is  an  interlocutory  and 
not  a  final  decree." 

On  page  620  the  court  says:  "A  final  decree  is  one  which 
determines  and  disposes  of  the  whole  merits  of  the  cause  before  the 
court,  or  a  branch  of  the  cause  which  is  separate  and  distinct  from  the 
other  parts  of  the  case,  reserving  no  future  questions  or  directions  for 
further  determination,  so  that  it  will  not  be  necessary  to  bring  the  cause 
or  that  separate  branch  of  the  cause  again  before  the  court  for  further 
decision.  It  is  true  that  after  final  decree  defining  and  settling  the  rights 
of  the  parties,  further  orders  or  decrees  may  be  necessary  to  carry  into 
effect  the  rights  settled  by  the  final  decree  on  the  merits  ;  such  as  a 
decree  confirming  a  sale  or  confirming  the  proceedings  or  report  of  a 
master,  carrying  into  effect  the  terms  of  the  final  decree.  This,  however, 
is  a  subsequent  proceeding,  and  only  auxiliary  to  or  in  execution  of  the 
final  decree  on  the  merits  of  the  case.  And  an  appeal  from  a  decree  in 
this  subsequent  proceeding  brings  nothing  before  court,  except  the  pro- 
ceedings which  follow  the  final  determination  of  the  merits.  An  inter- 
locutory decree  is  one  which  leaves  the  equity  of  the  case,  or  some 
material  question  connected  with  it  for  future  determination.  Where 
the  future  action  of  the  court  is  necessary  to  give  the  complete  relief, 
contemplated  by  the  court  upon  its  merits,  the  decree  under  which  the 
further  question  arises  is  to  be  regarded  not  as  final,  but  as  inter- 
locutory. 

And  so  are  all  the  authorities.  Freeman  on  Judgments,  24,  and 
others. 

In  the  case  before  us  the  decree  settled  all  the  rights  of  the  parties, 
except  as  to  the  amount  of  damages  sustained  by  Fliedner  on  account  of 
the  breach  by   Rockefeller  of   the  covenants  in  the  warranty  deed. 
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described  in  the  sixth  defense  of  said  Fliedner,  and  for  damages  on  con- 
tract as  set  forth  in  the  seventh  defense  of  said  answer  and  cross- petition 
of  said  Fliedner. 

The  judgment  directed  that  a  jury  be  ordered  and  impaneled  to 
asssess  the  amount  of  damages  suffered  by  Fliedner  on  said  sixth  and 
seventh  cause  of  action,  and  that  so  much  thereof  as  is  necessary  be 
applied  to  the  payment  of  the  balance  of  said  note  and  account  in 
Rockefeller's  petition  set  forth,  after  deducting  the  payments  herein 
adjudged  to  be  credited  and  set  off  against  the  same,  and  that  said 
defendant  have  judgment  for  the  balance. 

As  the  decree  settled  and  disposed  of  all  the  issues  in  the  case, 
reserving  no  further  questions  or  directions  for  future  determination,  so 
that  the  cause  would  not  again  be  necessary  to  be  brought  before  the 
court  below  for  further  decision,  we  think  the  judgment  below  in  favor 
of  Fliedner  a  final  decree,  and  as  the  judgment  below  left  no  equity  of 
the  case,  or  material  question  connected  with  the  merits  of  the  con- 
troversy for  future  determination,  it  is  not  a  partial  or  interlocutory 
decree  within  the  meaning  of  the  rule  of  the  court  referred  to. 

It  is  true  a  jury  was  ordered  to  be  impaneled  to  assess  the  amount 
of  damages  suffered  by  Fliedner  on  causes  6  and  7,  but  this  was  after  the 
rights  of  the  parties  had  been  settled  and  defined,  and  the  ascertainment 
by  the  jury  of  the  amount  of  damages  was  simply  necessary  to  carry  into 
effect  the  rights  settled  by  the  final  decree  on  its  merits.  This  was  sub- 
sequent proceeding  and  only  ancillary  to  or  in  execution  of  the  terms 
of  the  final  decree. 

The  judgment  obtained  by  Fliedner  not  being  partial  or  inter- 
locutory, but  final,  the  said  rule  of  court  does  not  apply  and  there- 
fore furnishes  no  ground  for  the  vacation  of  the  judgment  so  obtained. 

The  other  irregularities  complained  of  in  the  petition  of  Rockefeller 
to  vacate  the  judgment  obtained  by  Fliedner,  do  not  come  within  any 
of  the  provisions  of  sec.  6354,  but  if  available  to  Rockefeller,  are  available 
under  sec.  6709,  which  provides  that  a  judgment  rendered  or  final 
order  made  by  the  court  of  common  pleas  (or  any  Superior  Court)  may 
be  reversed,  vacated  or  modified  by  the  district  court  for  errors  appear- 
ing on  the  record,  the  only  irregularities  alleged,  which  do  not  appear 
on  the  record,  if  any  there  may  appear,  are : 

1.  Fraud  practiced  by  Fliedner  in  obtaining  the  judgment. 

2.  Unavoidable  casualty  or  misfortune,  preventing  Rockefeller  from 
defending. 

3.  Wrongful  and  irregular  obtaining  of  the  judgment. 

We  think  none  of  the  grounds  alleged  for  vacation  are  sustained, 
and  therefore  reverse  the  order  of  the  common  pleas,  vacating  the 
judgment  obtained  by  FliedneTi  and  remand  the  cause  to  tach  oourt  for 
further  proceedings. 
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31  CONTINUING  GUARANTT— EVIDENCE. 

(Hamilton  District  Court,  June  9,  1884.] 

M.  WouEf  V.  John  Shillito  &  Ca 

A  guaranty  was  in  the  following  words : 

**  CmciNNATi,  June  28, 1880. 
"  Messrs.  John  Shillito  &.  Co.,  Cincinnati,  O. 

"  Gbntlbmsn  :  Please  let  Mr.  Gabe  Wolf,  of  Williamstown,  Ky.,  have  such  goods 
as  he  may  purchase  in  person  or  order  from  time  to  time,  to  amount  of  (500,  and  I 
hereby  guarantee  the  prompt  payment  of  same,  and  will  pay  the  same  myself,  if 
not  met  by  him  promptly  when  due. 

(Signed^  "M.Woi,F." 

f/eld:  1,  That  it  was  a  continuing  graaranty.  46  Mich.,  70;  44  How.  Pr.,  91;  1 
Met,  (Mass.)  24 ;  14  Neb.,  158. 

I.  It  appearing  from  the  testimony  that  an  agent  of  John  Shillito  &  Co.  had  con- 
ducted  the  negotiations  for  them  in  procuring  the  guaranty,  and  that  the 
guarantor  had  no  knowledge  of  any  limitation  upon  the  power  of  the  agent, 
and  there  being  nothing  to  put  him  upon  inquiry,  it  was  error  in  the  court  to 
exclude  testimony  as  to  conversations  between  the  guarantor  and  the  aeent, 
with  reference  to  the  guaranty  in  question  upon  the  occasion  of  the  procuring  a 
second  guaranty  by  the  same  agent,  under  the  same  state  of  facta  as  he  pro- 
cnred  the  first. 

£r&os  to  the  Sttperioi:  Court  of  CincinnatL 

Maxwbix,  J. 

The  action  in  the  superior  court  was  brought  by  the  defendants  in 
error  here,  John  Shillito  &  Co.  v.  The  Plaintiflf  in  Error,  M.  Wolf,  upon  a 
written  guaranty,  which  reads  as  follows : 

*  Cincinnati,  June  28,  1880. 
"  Messrs.  John  Shillito  &  Co.,  Cincinnati,  O. 

"GsnTI«KMBn:  Please  let  Mr.  Gabe  Wolf,  of  Williamstown,  Ky.,  have  such 
goods  as  he  may  purchase  in  person  or  order  from  time  to  time,  to  amount  of  $500, 
and  I  hereby  guarantee  the  prompt  payment  of  same,  and  will  pay  the  same  my- 
self, if  not  met  by  him  oromptly  when  due. 

(Signed)  '  "  M.  WOLP." 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the  full  amount 
of  this  written  guaranty. 

The  cause  comes  into  this  court  upon  a  contention  between  the 
parties  as  to  the  admissibility  of  certain  testimony  offered  by  the  defend- 
ant, Moses  Wolf,  and  excluded  by  the  court,  the  case  being  tried  by  the 
court  without  a  jury. 

It  appears  from  the  testimony  that  a  subsequent  guaranty  was  given 

to  John  Shillito  &  Co.,  by  Moses  Wolf  for  his  brother,  which  was  in  the 

following  terms : 

••  Cincinnati,  September  7, 1880. 
"  Messrs.  John  Shillito  &  Co. 

"  Gbnixbmrn  :  Please  ship  the  goods  purchased  by  Mr.  G.  Wolf,  amounting 
to  say  fourteen  hundred  dollars,  and  I  hereby  guarantee  the  prompt  payment  of  the 
same,  and  will  pay  the  same  myself,  if  not  met  by  him  promptly  when  due. 

(Signed)  **  M.  Woi^." 

At  the  time  this  second  guaranty  was  given,  there  was  a  small 
amount  owing  by  Gabe  Wolf  to  John  Shillito  &  Co.,  which  was  not  then 
due.    The  bill  for  which  this  second  guaranty  was  given  was  paid  in  full, 
3    L.  B.    18 
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and  Gabe  Wolf  continued  to  deal  with  Shillito  &  Co.,  until  some  time  in 
the  spring  of  1881,  when  he  failed,  and  it  is  for  goods  bought  during  the 
latter  part  of  the  dealings  between  Gabe  Wolf  and  Shillito  &  Co.,  that 
this  suit  was  brought  upon  the  first  guaranty. 

There  are  two  questions  arising  in  this  case  :  first,  whether  this  was 
a  continuing  guaranty  so  as  to  bind  Moses  Wolf  so  long  as  the  guaranty 
might  be  in  existence ;  and,  second,  whether  the  testimony  offered  by  him 
was  or  not  admissible. 

First — ^As  to  the  question  whether  or  not  this  was  a  continuing 
guaranty.  We  think  it  was.  A  guaranty  of  payment  of  goods  pur- 
chased **  from  time  to  time,"  to  an  amount  not  exceeding  a  specified  sum, 
was  held  to  be  a  continuing  guaranty.  46  Mich.,  70.  **  He  wishes  to  buy 
his  goods  of  your  firm ;  you  will  give  him  a  liberal  credit ;  we  will  be  his 
security  to  the  amount  of  "  (naming  sum)  was  held  to  be  a  continuing 
guaranty.  44  How.  Pr..  91.  "  I  agree  to  be  responsible  for  the  price  of 
goods  purchased  by  you,  either  by  note  or  account,  at  any  time  here- 
after to  the  limit  of  f  100 "  was  held  to  be  a  continuing  guaranty.  1 
Met.,  24. 

Second — ^As  to  the  admissibility  of  the  testimony  offered  by  the 
defendant. 

It  appears  from  the  bill  of  exceptions  that  one  John  Taylor  was  in  the 
employ  of  John  Shillito  &  Co.  at  the  time  this  guaranty  was  given,  and 
he  says,  in  substance,  that  he  had  charge  of  the  credit  department  and 
decided  upon  the  credits  to  be  given  to  the  customers  of  the  firm. 
Under  him,  next  to  him,  and  as  it  is  sometimes  stated  in  the  testimony, 
acting  for  him  in  his  absence,  was  one  Merritt,  whose  testimony  was  not 
taken  in  this  case,  but  who  appears  to  have  procured  both  guaranties 
from  Moses  Wolf  at  Wolf's  place  of  business.  It  seems  no  communica- 
tion was  made  to  Wolf  with  respect  to  Merritt's  powers  in  obtaining 
the  guaranties.  Wolf  knew  no  one  in  relation  to  the  guaranties  except 
Merritt.  Thereupon,  with  that  state  of  facts,  Wolf  wa«  asked  at  the 
trial  what  conversation  he  had  with  Merritt  after  he  had  given  him  the 
contract  of  June  20,  1880,  and  before  he  obtained  the  contract  of  Septem- 
ber 7,  1880,  in  reference  to  the  contract  of  June  20th.  Plaintiff3  objected, 
which  objection  was  sustained.  Defendants  offered  to  show,  in  answer 
to  this  question,  that  "  When  Mr.  Merritt  came  to  my  office  and  asked 
me  to  give  him  a  guaranty  for  the  (1400, 1  told  him  I  would  not  sign  a 
new  one  until  the  other  one  of  June  was  returned  to  me.  I  did  not 
want  that  standing  out  against  me.  I  said,  'Mr.  Merritt,  has  my  brother 
paid  his  debts  to  your  firm,  for  which  I  gave  you  the  other  guarantee?' 
Merritt  said  *  that  is  all  right ;  they  are  all  paid.*  I  said,  *  Why  don't 
you  send  it  down  ?  You  have  several  guarantees  up  there  at  your  firm 
that  I  gave  you  before.  You  must  send  my  old  guarantees  back  before 
I  will  sign  any  more.*  Merritt  then  said  if  I  would  sign  this  guaranty, 
he  would  send  the  others  including  the  old  one,  back." 

The  court  refused  to  admit  this  testimony  on  behalf  of  the  defendant, 
to  which  the  defendant  then  and  there  excepted.  This  is  substantially 
the  testimony  offered.  Did  the  court  err  in  refusing  to  receive,  this 
testimony  ? 

There  is  nothing  in  the  testimony  which  shows  clearly  and  con- 
clusively whether  or  not  Merritt  was  authorized,  upon  his  own  judgment, 
to  accept  Wolf  upon  this  guaranty.  There  is  nothing  in  the  testimony 
which  shows  that  any  communication  was  made  to  Wolf  except  through 
and  by  Merritt.     There  is  nothing  that  would  show  that  Wolf  had  any 
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knowledge  of  Merritt's  powers  in  respect  to  this  guaranty,  except  what 
was  communicated  to  him  by  Merritt.  It  appears  that  Merritt  drew  the 
guaranty  himself,  wrote  it  out  in  Wolf's  presence  ;  that  they  had  a  con- 
versation about  it,  and  for  all  that  appears  in  the  testimony,  Merritt  was 
authorized  to  accept  or  refuse  it.  From  the  fact  that  other  guarantees 
had  been  procured  from  Wolf  prior  to  that  time,  it  might  be  inferred 
that  the  firm  knew  that  Wolf  was  responsible,  and  would  not  refuse  to 
accept  "from  him  a  guaranty. 

The  question  is,  whether,  under  that  state  of  facts,  it  was  competent 
for  Wolf  to  show  that,  at  the  time  he  made  this  guaranty,  the  giving  of 
the  second  guaranty  was  conditional  upon  the  surrender  of  the  first. 
Of  course,  that  involves  the  question  whether  or  not  Merritt,  as  agent 
of  John  Shillito  &  Co. ,  had  the  power  to  agree  that  the  first  guaranty 
should  be  surrendered  upon  Wolf  signing  the  second.  We  think,  in 
substance,  that  from  all  the  testimony,  from  the  knowledge  that  Wolf 
had  as  to  what  Merritt's  relations  with  Shillito  &  Co.  were,  and  from 
the  surrounding  circumstances.  Wolf  was  warranted  in  supposing  that 
as  Merritt  had  taken  the  first  guaranty,  and  evidently  had  power  to  take 
the  second,  he  had  power  given  him  by  Shillito  &  Co.  to  do  anything 
with  respect  to  either  of  the  two  guarantees  which  came  within  the  usual 
course  of  business  in  such  matters. 

We  do  not  know  what  influence  his  testimony  might  have  had.    It 
is  clear  to  us  that  the  court  should  have  admitted  it  and  that  it  erred  in 
rinding  it. 

Judgment  reversed  and  a  new  trial  granted. 

Long,  Kramer  &  Kramer,  for  plaintififs  in  error. 

Matthews  &  Shoemaker  and  Edward  Barton,  for  defendant  in  error. 


33  FRAUD  IN  DIVORCE— PRACTICB. 

[Hamilton  District  Court] 

t  WiLi«iAM  RiNB  v.  Isabella  Hodgson  bt  al« 

1.  While  fraud  in  obtaining  a  decree  of  divorce  may  not,  for  reasons  of  public 

policy,  be  ground  for  setting  it  aside,  the  question  of  jurisdiction  is  open ;  and 
upon  bill  to  set  aside  such  decree  by  a  husband  who  had  no  actual  notice,  the 
only  service  on  him  being  by  publication,  and  it  being  admitted  by  demurrer 
that  the  petition  for  divorce  was  filed  by  relatives  of  the  wife  without  her  knowl- 
edge and  that  she  was  kept  away  from  the  trial  and  never  informed  of  the  pro- 
ceeding, the  cause  of  action  is  made  out. 

2.  Upon  such  bill  by  the  husband,  the  wife  being  dead  and  the  controversy  being 

as  to  the  inheritance  of  the  property,  no  other  parties  are  necessary  but  the 
next  relatives  of  the  wife,  who  would  be  her  heirs  if  she  died  unmarried. 

Error  to  the  Court  of  Common  Pleas. 

Avery,  J. 

Judgment  in  the  court  of  common  pleas  was  for  the  defendants  upon 
demurrer  to  the  amended  petition.  Its  substantial  allegations  were, 
that  plaintiff  was  married  in  1878,  that  his  wife  acquired  during  marriage 
otherwise  than  by  descent  or  deed  of  gift,  and  owned  at  the  time  of 
her  death  in  1878,  certain  specifically  described  real  estate  in  the  city  of 

t  For  common  pleas  opinion  reversed  by  this  decision,  see  anU,  000. 
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Cincifinati,  which,  she  having  no  children,  would  under  our  law  descend 
to  him  as  her  husband  but  would  descend  to  the  defendants  as  her  neph- 
ews and  nieces  in  case  she  died  unmarried ;  tliat  in  1880  the  defendants 
without  her  knowledge  filed  in  the  court  of  common  pleas  a  petition,  set- 
ting forth  that  he  had  been  absent  from  her  more  than  three  years  and 
had  wholly  neglected  to  provide  for  her,  and  praying  for  a  divorce,  and 
that  an  affidavit  for  publication  was  filed  and  publication  made  and  the 
cause  heard  by  the  court  in  her  absence  upon  the  evidence  of  the  defend- 
ants, she  having  been  purposely  kept  away  by  them  and  never  informed 
of  the  proceeding  ;  that  the  trial  was  without  her  knowledge  and  consent 
and  upon  testimony  which  was  false,  and  that  decree  of  divorce  was 
rendered  further  ordering  that  he  be  divested  of  all  interest  by  curtesy 
or  otherwise  in  her  real  estate ;  that  of  the  pendency  of  said  suit  and  of 
the  trial  and  decree  he  had  no  knowledge  until  bringing  his  action  in  the 
court  of  common  pleas,  and  that  both  before  and  after  said  decree  he  cor- 
responded with  his  wife,  visited  her,  and  that  she  died  believing  him  to 
be  her  husband. 

Remarkable  as  these  allegations  are,  the  question  in  the  court  of 
common  pleas  was  not  whether — ^they  were  true — the  demurrer  admitted 
that.     But  did  they  constitute  a  cause  of  action  ? 

The  contention  is  they  did  not,  because  of  the  holding  in  Parish  v. 
Parish,  9  O.  S.,  534 :  *'A  decree  from  the  bonds  of  matrimony,  although 
*i:>tained  by  fraud  and  false  testimony,  can  not  be  set  aside  on  an  original 
bill  filed  at  a  subsequent  term." 

The  decree  there,  however,  was  obtained  by  a  party  to  the  action. 
Here,  tht  wife  in  whose  favor  it  purported  to  be  rendered  was  not  a 
party.  She  had  not  filed  the  petition,  the  trial  was  without  her  knowl- 
edge or  consent,  she  was  not  informed  of  the  proceeding — these  are  the 
allegations.  According  to  them  she  was  not  before  the  court  in  any 
way,  there  was  no  jurisdiction  over  her.  Bdson  v.  Edson,  108  Mass., 
590;  Bradford  v.  Abend,  89  111.,  79. 

In  Parish  v.  Parish,  supra,  it  was  said  (Peck,  J.,  p.  687):  •'  Indeed,  if 
a  case  could  be  supposed  in  which  a  decree,  a  vinculo^  by  a  court  having 
jurisdiction  over  person  and  subject-matter  could  be  vacated  at  a  sub- 
sequent term  by  reason  of  its  fraudulent  procurement,  it  would  seem 
that  such  a  case  is  presented  in  the  bill  under  consideration."  This 
plainly  indicates  what  was  meant  to  be  decided,  namely,  that  with  juris- 
diction, fraud  would  be  insufficient  to  set  aside  the  decree;  but  not  that 
the  decree  would  be  valid  without  jurisdiction.  A  judgment  is  binding 
only  upon  parties  and  privies;  and  inquiry  into  who  were  parties  cannot 
be  precluded  by  the  names  that  are  used.  This  would  be  to  give  the 
conclusive  efiect  of  a  judgment  to  a  fiction. 

The  cause  of  action  was  not  in  fact  to  set  aside  a  decree  in  a  divorce 
suit ;  but  to  declare  the  record  of  the  suit  a  nullity.  The  jurisdiction 
invoked  was  in  equity  to  remove  a  cloud  upon  title.  The  defendants 
were  parties  as  was  alleged  to  a  fraud,  by  which  a  decree  had  come  to  be 
spread  upon  the  court  records,  divorcing  a  wife  who  had  never  applied 
for  it  and  did  not  know  of  or  consent  to  the  proceeding.  Nothing  is 
said  in  Parish  v.  Parish,  supra,  to  give  validity  to  such  a  supposititious 
decree.  It  is  the  same  as  would  have  been  a  decree  falsely  interpolated 
upon  the  record.  There  was  the  form  of  a  suit,  it  is  true,  and  parties — 
but  as  alleged,  the  whole  was  a  pretense. 

The  court  of  common  pleas  erred,  therefore,  we  think,  in  sustaining^ 
the  demurrer.    There  could  be  no  objection  for  want  of  necessary  par- 
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ties.  The  plaintiff  and  defendants  each  claimed  under  the  wife,  and 
although  the  divorce  was  involved,  the  question  in  controversy  was  as  to 
title.  No  other  parties  but  themselves  were  necessary  for  the  complete 
determination  of  that  controversy. 

In  passing  upon  the  case,  the  amended  petition  has  been  taken  as  a 
whole.  There  is  an  allegation  that  the  wife  shortly  alter  marriage 
became  and  continued  to  the  day  of  her  death  an  imbecile.  But  this 
is  not  in  terms  connected  with  what  follows,  and  we  are  not  passing  upon 
the  case  of  a  weak-minded  woman  induced  by  fraud  to  bring  a  divorce 
suit  against  her  husband.  The  distinct  and  specific  allegations  are  that 
the  petition  for  divorce  was  filed  by  the  defendants  without  her  knowl- 
edge, and  that  she  was  not  informed  of  the  proceeding. 

Judgment  reversed  and  remanded. 

Gasser  &  Spangenberg  and  Campbell  &  Bates,  for  plaintiff  in  error. 
£.  P.  Bradstreet,  for  defendant  in  error. 


34  COURT  HOUSE  COMMISSIONERS. 

[Superior  Court,  Cincinnati,  General  Term.] 

State  op  Ohio  v.  H.  C.  Urnbr  et  al. 

The  commissioners  to  rebuild,  enlarge  and  improve  the  courthouse  of  Hamilton 
county,  appointed  under  the  act  of  April  14,  1884,  are  not  restricted  in  their 
adoption  of  plans  for  that  work  to  such  as  may  be  entirely  completed  out  of  the 
fund  provided  by  said  act. 

Harmon,  J. 

This  action  is  brought  by  virttte  of  sec.  1277,  Rev.  Stat.,  to  restrain 
defendants,  the  commissioners  appointed  under  the  act  for  rebuilding  the 
courthouse,  from  an  alleged  misappropriation  of  the  fund  of  j53O0,O00 
provided  by  said  act.  It  is  reserved  on  demurrer  to  the  petition  whose 
allegations  are  that  defendants  having  duly  qualified  and  organized,  have 
employed  an  architect  and  adopted  plans  for  rebuilding,  enlarging  and 
improving  the  courthouse,  which,  in  their  judgment,  are  required  by  the 
present  needs  of  the  county,  but  that  according  to  the  estimates  of  said  ' 
architect  it  will  cost  $400,000  or  more  to  complete  the  courthouse 
according  to  such  plans,  and  that  defendants  are  about  to  expend  the 
fund  provided  by  the  act  toward  the  completion  of  the  work  by  such 
plans. 

If  the  intention  of  the  legislature  was  to  limit  the  power  conferred 
upon  defendants  to  that  of  reproducing  a  complete  courthouse  from  the 
fund  provided  by  the  act,  the  expenditure  thereof  for  an  uncompleted 
one  would  be  a  misappropriation  which  it  would  be  our  duty  to  enjoin. 
If  such  was  not  the  intention  it  is  not  contended  that  we  would  be 
authorized  to  interfere,  the  discretion  as  to  plans  and  expense  being 
vested  in  defendants  alone.  The  only  question  in  the  case  is,  was  such 
limitation  imposed. 

The  power  to  rebuild,  enlarge  and  improve  the  courthouse  con- 
ferred by  the  first  section  is  absolute  in  terms.  The  only  possible 
limitation  is  that  contended  for  on  behalf  of  plaintiff  as  arising  from  the 
provisions  of  the  twelfth  section,  which  authorizes  the  issue  of  bonds, 
not  exceeding  $300,000,  in  amount,  **  to  create  a  fund  to  defray  the 
expenses  to  be  incurred  under  this  act." 
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This  certainly  is  not  expressed  as  a  limitation  of  the  power  conferred 
by  the  first  section,  and  if  it  be  such  limitation  it  must  be  by  implication. 
Does  the  mere  creation  of  a  fund  for  a  public  improvement  imply  an 
intention  to  limit  the  entire  cost  of  work  directed  to  be  done  to  the 
amount  of  such  fund  ? 

The  cases  of  Cincinnati  v.  Cameron,  83  O.  S.,  386, 850,  and  Poote  v. 
Salem,  14  Allen,  87,  seem  to  us  decisive  of  the  question.  In  the  former 
the  reasoning  of  the  court  led  to  the  conclusion  that  the  fund  provided 
for  the  erection  of  the  hospital  was  not  necessarily  a  limitation  of  its 
entire  cost.  The  latter  is  almost  exactly  like  this  case.  A  law  au- 
thorized the  appointment  of  commissioners  to  build  waterworks  and  the 
issue  of  bonds  not  exceeding  an  amount  named,  to  create  a  fund  to  meet 
the  expenses  thereof.  The  action  was  to  enjoin  the  issuing  of  the  bonds 
because  the  commissioners  had  adopted  and  were  proceeding  under  plans 
and  estimates  which  would  make  the  cost  greater  than  the  fund.  The 
unanimous  judgment  of  the  court  refused  the  injunction,  because  the 
power  to  build  waterworks  was  not  intended  to  be  limited  by  the 
creation  of  the  fund. 

In  this  case,  as  in  those,  there  is  no  charge  of  fraud  or  bad  faith. 
The  best  judgment  of  the  commissioners  is  that  no  cheaper  plan  than  the 
one  they  have  adopted  will  meet  the  wants  of  the  county.  They  are 
required  by  sees.  2  and  5,  to  adopt  plans  and  specifications.  It  is  not 
provided  that  they  shall  in  such  selection  be  guided  by  anything  but 
their  own  judgment  as  to  the  needs  of  the  county,  and  while  estimates 
may  be  made,  experience  shows] that  it  is  impossible  to  foretell  the  actual 
expense  of  such  work.  Whether  they  might  lawfully  contract  for  an 
amount  greater  than  the  fund,  under  sec.  11,  is  a  question  not  raised, 
because  it  is  not  averred  that  defendants  propose  to  do  more  than  go  as 
far  as  they  can  with  the  fund  already  provided. 

It  is  matter  of  common  knowledge  that  this  act  was  passed  before 
the  ruins  of  the  courthouse  were  fairly  cold,  when  in  the  nature  of 
things  the  legislature  could  have  had  no  definite  knowledge  as  to  just 
what  would  have  to  be  done  to  rebuild,  to  say  nothing  of  enlarging  and 
improving  it,  or  as  to  what  the  expense  would  be,  and  that  the  work  was 
^  expected  to  be  commenced  at  once. 

The  expenditure  of  the  fund  in  the  completion  of  a  courthouse, 
inadequate  to  the  wants  of  the  public,  might  be  an  actual  misappropria- 
tion of  it  more  serious  in  its  effects  than  a  technical  misappropriation, 
such  as  that  suggested  here,  and  we  should  feel  reluctant,  upon  general 
principles,  to  interfere  unless  the  intention  to  limit  the  power  and 
discretion  should  clearly  appear.  But  in  the  light  of  the  authoritiea 
cited  our  course  is  plain. 

Demurrer  sustained  and  petition  dismissed. 

Force  and  Peck,  JJ.,  concur. 

W.  H.  Pugh,  prosecuting  attorney. 

O.  J.  Cosgrave  and  M.  P.  Wilson,  county  solicitors,  for  plaindfiu 

J.  H.  Perkins,  for  defendants. 
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35  LIFE  INSURANCE. 

[Superior  Court,  Cincinnati.] ' 
GUSTAV  TaPBL,  AdMK.,  V.  SUPRKMS  COMMANDBRY  KNIGHTS  OP 

Golden  Rule. 

A  policy  of  insurance  issued  by  a  mutual  life  insurance  association  in  faror  of  the 
wife  of  the  insured,  which  reserves  to  the  latter  the  right  to  change  the 
beneficiary  at  any  time,  confers  upon  the  wife  no  right  or  interest  which  can 
pass  to  the  administrator,  in  a  case  where  the  death  of  the  wife  precedes 
that  of  the  husband,  and  the  latter  dies  without  designating  any  other  bene- 
ficiary. 

Peck,  J. 

During  his  lifetime,  Adam  Beyer  became  a  member  of  the  society 
known  as  the  Knights  of  the  Golden  Rule.  As  such,  he  received  a  cer- 
tificate from  the  society  providing  for  the  payment  of  the  sum  of  two 
thousand'  dollars  to  his  wife,  as  directed  in  his  application  for  the  certifi- 
cate, "or  as  he  should  thereafter  direct  in  an  application  for  a  change 
thereof  under  the  laws  of  the  order,"  upon  due  notice  and  proof  of  his 
death  and  of  his  good  standing  in  the  order  at  the  time  of  his  death.  The 
wife,  Sophia  Beyer,  died  on  December  12,  1880,  and  some  two  or  three 
months  afterwards  Adam  Beyer  died  in  good  standing  in  the  order,  with- 
out having  designated  any  other  person  as  the  beneficiary  of  his  certifi- 
cate. The  constitution  of  the  society  provided  that  any  member  might 
change  his  certificate  upon  petition  therefor  upon  a  form  provided  for  the 
purpose,  and  the  payment  of  a  small  fee.  It  also  provided  that  when 
payment  was  to  be  made  under  a  certificate,  certain  of  the  officers  should 
•'witness  the  payment  of  the  same  to  the  person  or  persons  designated,  or 
their  legal  representatives.''  Both  husband  and  wife  died  without  issue, 
and  there  appear  to  be  no  known  heirs  of  either. 

The  plaintiff,  administrator  of  the  estate  of  Sophia  Beyer,  claims  to 
be  entitled  to  recover  the  sum  named  in  the  certificate,  from  the  defend- 
ant society.  The  latter  claims  that  plaintiff  can  take  nothing  by  reason 
of  the  certificate  because  the  death  of  the  wife  preceded  that  of  the  hus- 
band. 

According  to  the  rules  of  the  order  and  the  terms  of  the  certificate, 
Beyer  had  the  right  at  any  time  to  designate  a  different  beneficiary. 
What  then  were  the  rights  of  the  wife  after  she  had  been  designated  as 
the  beneficiary  in  the  certificate?  The  weight  of  authority  is  to  the  effect 
that  the  beneficiary  in  an  ordinary  policy  of  life  insurance  has  a  vested 
right  which  may  be  assigned  or  transferred  as  other  property.  Bliss  on 
Life  Insurance,  2nd  ed.,  517,  554,  et  seq.;  Fraternal  Ins.  Co.  v.  Applegate, 
7  O.  S.,  293.  That  rule  seems  to  rest  upon  the  fact  that  no  right  of 
changing  the  beneficiary  is  reserved  to  the  insured  in  such  policies.  The 
relations  of  the  parties  are  unalterably  fixed  at  the  outset,  so  that  the 
person  for  whose  benefit  it  is  issued  is  held  to  have  the  right  of  control 
over  the  policy,  and  of  property  in  it.  In  the  case  at  bar,  the  right  to 
change  the  beneficiary,  already  pointed  out,  is  incompatible  with  the 
proposition  that  there  was  a  fixed  relation  of  the  parties,  such  as  would 
have  given  Sophia  Beyer  in  her  lifetime  the  rights  of  a  beneficiary  under 
an  ordinary  policy  of  life  insurance.  The  only  interest  she  had  in  the 
policy  was  that  of  a  mere  expectancy  dependent  upon  the  will  of  her 
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husband.  Richmond  v.  Johnson,  28  Minn.,  447.  It  was  not  such  an 
interest  as  could  pass  by  assignment  or  inheritance,  and  her  administra- 
tor can  take  nothing  by  virtue  of  the  policy.  But  if  this  be  so,  we  are 
asked  what  construction  is  to  be  put  up>ou  the  words  in  the  constitution 
of  the  society  providing  for  payment  in  certain  cases  to  tlie  personal  rep- 
resentative of  the  beneficiary.  It  seems  clear  that  there  might  be  cases 
in  which  it  would  be  proper  to  pay  to  such  representative.  For  instance, 
suppose  the  beneficiary  survive  the  person  insured  so  short  a  time  that 
the  amount  of  the  policy  cannot  be  collected  before  the  death  of  such 
beneficiary ;  in  that  case  the  fact  of  survival  would  confer  a  vested  right 
in  the  proceeds  of  the  policy  which  would  pass  as  a  part  of  the  personal 
.  estate,  and  could  be  collected  by  the  administrator.  Assume  that  the 
words  above  mentioned  were  intended  to  provide  for  such  cases,  the  rule 
of  construction  that  a  definite  meaning  and  application  shall  be  given  to 
all  portions  of  such  instruments,  is  complied  with,  and  all  the  provisions, 
of  the  constitution  on  this  subject  are  found  in  harmony. 
The  judgment  must  be  for  the  defendant, 

Tafel  &  Lampe,  for  plaintiflF. 

A«  W.  Goldsmith,  for  defendant 


NUISANCES.  41 

[Superior  Court,  Cincinnati.] 

James  Morgan  &,  Co.  v.  (City)  Cincinnati,  Georgb  Thompson  bt  ai. 

Under  legislative  acts  empowering  city  councils  to  make  all  needful  regulations  to 
promote  the  public  health,  prevent  the  prevalence  of  disease  and  abate 
nuisances,  city  councils  may  enact  ordinances  prohibiting  the  removing  or 
carrying  through  the  public  streets  dead  animals  without  a  permit  from  the 
board  of  health ;  and  mav  make  contracts  with  persons  for  the  removal  of  all 
dead  animals  from  the  public  streets. 

Storkr,  J. 

The  plaintiffs  file  their  petition,  alleging  that  they  are  engaged  in  the 
business  of  slaughtering  hogs  at  their  house  in  Cincinnati,  receiving 
droves  which  have  been  transported  by  railroads  terminating  in  this 
city,  also  droves  driven  through  the  city  to  their  slaughter  houses ;  that 
while  thus  pursuing  their  accustomed  business,  it  habitually  happens, 
from  overloading  on  the  cars  and  other  casualties,  that  one  or  more  ani- 
mals from  every  drove  is  received  dead ;  others  drop  down  and  die  in  the 
street  from  exhaustion  ;  that  it  has  been  the  custom  of  the  plaintiffs,  as 
it  had  been  of  those  in  the  same  business,  to  receive  such  animals,  when 
recently  deceased,  before  they  have  become  offensive,  and  before  decom- 
position had  begun,  and  transport  them  on  drays  and  wagons  through 
the  public  streets  to  their  tanks,  where  they  are  rendered,  by  the  aid  of 
steam,  into  lard,  yielding  to  the  parties  a  profitable  result. 

It  is  then  alleged  that  the  city  has  contracted  with  George  Thompson 
to  remove  all  the  dead  animals  from  within  her  limits  beyond  the 
boundary  of  the  corporation,  securing  to  him  a  monopoly  of  collecting 
together  and  removing  all  offensive  animal  and  vegetable  substances ; 
that  under  this  alleged  authority  the  said  Thompson  assumes  to  take 
into  his  possession  the  carcass  of  every  animal  found  dead  in  the  streets. 
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without  permitting  the  plaintiffs  to  use  and  appropriate  the  same  in  their 
ordinary  business. 

It  is  also  charged  that  the  city  police  have  aided  the  defendant  in 
asserting  the  right  claimed  by  his  contract,  and  the  plaintiffs  have  either 
been  summoned  before  the  police  court,  or  are  threatened  to  be,  for 
resisting  and  denying  the  defendants*  power  to  take  their  property  into 
his  possession. 

The  ordinance  under  which  the  city  council  has  granted  the  right 
to  the  defendant,  which  is  denied  by  the  plaintiffs  to  exist,  prescribes  the 
duties  of  the  superintendents  of  cleaning  the  public  streets,  deputing  to 
them  full  authority  to  abate  nuisances,  and  requiring  the  owner  of  a  dead 
animal  to  notify  the  proper  officer  of  the  fact  within  six  hours,  that  the 
same  may  be  speedily  removed.  All  persons  are  also  prohibited  from 
removing  or  carrying  in  or  through  the  public  streets  a  carcass  of  such 
dead  animals,  unless  they  should  have  obtained  a  permit  to  do  so  from 
the  president  of  the  board  of  health,  prescribing  the  conditions  of 
removal. 

The  various  ordinances  that  are  now  in  force  to  secure  the  health  of 
the  people,  as  well  as  their  comfort,  in  preserving  the  atmosphere  from 
impure  exhalations,  which  naturally  arise  from  animal  decay,  are  set 
forth  in  the  petition ;  and,  as  a  whole,  it  is  claimed  in  argument  as 
insufficient  to  sustain  the  contract  made  by  the  city  with  the  defendant, 
Thompson. 

It  is  proper  to  suggest  that  it  is  very  doubtful  whether  the 
plaintiffs,  whose  interests  are  distinct,  can  be  joined  in  an  action  like  the 
present.  This  point  need  not,  however,  be  discussed,  as  the  court  sup- 
posed the  real  question  could  be  reached  in  this  preliminary  examination, 
which  must  finally  determine  the  whole  controversy. 

Nor  need  they  state  anew  what  is  the  settled  rule  when  an  injunc- 
tion is  asked  to  restrain  a  municipal  body,  where  the  act  complained  of 
is  authorized  to  be  done,  or  where  by  the  organization  of  the  body,  a 
large  d  scretion  is  vested  in  its  organic  law.  In  such  cases  there  is  no 
equi labile  relief  by  the  process  now  sought  to  be  granted.  The  only 
relief  is  by  cetiiorari  in  a  court  of  law. 

But  where  the  power  conferred  could  not  have  been  vested  by  body 
corporate,  for  the  want  of  authority  in  its  organization,  and  the  acts  done 
are  therefore  merely  void,  there  can  be  no  doubt  of  the  right,  as  well  as 
the  duty,  of  the  court  to  interfere. 

The  only  practical  question  is  this :  Have  the  city  council  exceeded 
their  powers,  either  in  enacting  the  ordinance,  or  in  entering  into  the 
contract  with  the  defendant,  Thompson  ? 

An  affidavit  of  Thompson  has  been  exhibited,  which  does  not 
materially  change  the  statement,  though  it  qualifies  it  by  the  general 
assertion  that  all  that  he  has  done  under  his  contract  is  strictly  within 
the  power  it  confers. 

By  the  62d  section  of  the  law  of  1852,  by  which  cities  of  the  first 
class  are  empowered  to  legislate,  the  express  authority  is  granted  to  the 
city  councils  to  make  all  needful  regulations  to  promote  the  public  health 
and  prevent  the  prevalence  of  disease.  The  means  to  reach  that  end 
must  be  left  to  the  wise  discretion  of  the  body  who  enacts  the  by-law. 
Hence,  it  is  to  guard  against  ravages  of  fire,  accident  from  gunpowder, 
the  obstructing  of  public  thoroughfares,  whether  a  street  or  a  water 
course,  the  most  speedy  exercise  of  preventive  justice  is  not  only  per- 
mitted,  but  is  demanded  at  the  hands  of  the  city  authorities,  as  the 
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guardians  of  the  public  safety,  whether  it  pertains  to  property,  tc  person 
I  or  to  life. 

Thus  all  substances  liable  to  ignition  by  sudaen  contact  ^th  each 
other,  or  are  dangerous  from  their  explosive  elements,  may  be 
interdicted  from  the  corporate  limits,  and  the  power  to  require  their 
removal  is  not  to  be  confined  to  agents  already  known.  The  general 
principle  may  be  laid  down  that  no  such  substance,  no  matter  what  its 
form  is  to  be  excluded  from  municipal  control,  but  by  police  regulation 
may  be  placed  beyond  the  liability  to  produce  injury  to  individuals  or  to 
endanger  the  public  safety. 

The  necessity  for  the  exercise  of  such  power  is  its  excuse.  With- 
out it  there  would  be  no  protection  of  the  citizen ;  no  ability  on  the  part 
of  those  who  govern  the  corporation  to  maintain  the  purpose  for  which 
it  was  organized. 

Passing  from  these  ordinary  subjects  to  the  measures  demanded  for 
the  public  health,  which  include  a  pure  atmosphere,  pure  water  and 
general  cleanliness,  we  are  led  at  once  to  yield  to  the  proper  tribunal 
many  privileges,  even  which  we  would  gladly  retain  if  the  general 
welfare  of  those  around  us  did  not  forbid  their  enjoyment 

Such  a  surrender  may  seem  to  be  improperly  required,  yet  the 
answer  has  ever  been  found  in  the  maxim,  as  ancient  as  it  is  sound, 
solus  populi  est  suprema  lex. 

On  this  admission  the  general  assembly  of  Ohio  have  enacted  a 
series  of  statutes,  which  apply  throughout  the  state,  where  the  popula- 
tion is  sparse  as  well  as  where  it  is  dense.  In  1  Swan  &  C,  877  to  880, 
we  find  all  the  legislation  that  is  necessary  to  meet  every  case,  where  it 
may  be  said  a  nuisance  exists.  Reference  might  be  made  specially  to  the 
second  and  third  sections  of  the  law  of  May  1, 1857,  as  well  as  to  the  first 
section  to  that  of  February  27,  1834.  These  define  what  will  constitute 
a  nuisance  and  forbid  the  deposit  of  any  dead  animal  or  offal  from  a 
slaughtering  establishment  upon  a  public  street  as  well  as  on  private 
property. 

With  these  provisions  before  them  the  city  council,  in  carrying  into 
effect  the  power  necessary  to  accomplish  the  purpose  of  cleansing  the 
city  and  removing  all  causes  of  disease,  have  well  ordained  what  sub- 
stances shall  be  taken  in  charge  by  the  superintendent  of  cleaning  the 
streets,  or  the  board  of  health,  in  order  to  their  removal  beyond  the  city 
limits. 

And  they  may  consequently  cause  this  object  to  be  accomplished  by 
such  instrumentality  as  may  be  proper  and  convenient,  and  does 
not  interfere  with  private  right.  The  city  treasury  must  bear 
the  expense  incidental  to  the  discharge  of  the  duty ;  but  if  the 
ofial  or  animal  substances  found  on  the  public  streets  maybe  regarded 
as  without  an  owner,  the  city  authorities,  who  are  bound  to  cleanse  the 
highways,  can  dispose  of  all  such  substances,  and,  if  they  are  valuable 
for  tillage  or  other  lawful  object,  such  price  as  may  be  obtained  from  a 
purchaser  can  be  demanded  without  assuming  power  not  delegated,  but 
on  the  contrary  in  perfect  harmony  with  every  just  principle,  whether 
applied  to  the  public  or  to  individuals. 

This  does  not  create  a  monopoly  in  any  offensive  sense,  for  it  does 
not  interfere  with  the  exercise  of  any  private  right. 

The  defendant,  Thompson,  obligates  himself  to  gather  and  remove 
from  the  city  all  the  animal  matter,  garbage  and  offal,  three  times  in  each 
week.    The  mode  of  transportation  is  described,  and  in  addition  to  the 
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performance  of  this  duty,  he  obligates  himself  to  pay  to  the  city  for  the 
privilege  |3,Q00  per  annum. 

Comparing  this  contract  with  the  ordinances,  the  court  did  not  per- 
ceive that  any  fair  or  reasonable  construction  could  lead  to  the  conclusion 
that  they  are  beyond  the  corporate  power  of  the  city  officials,  or  are  in 
derogation  of  private  right. 

They  recognize  the  existence  of  municipal  authority  to  perserve  the 
health  and  the  comfort  of  the  citizens  by  the  most  prompt  and  effective 
means;  to  preserve,  in  a  population  so  large  as  is  to  be  found  within  our 
city  limits,  the  full  enjoyment  of  every  lawful  business,  trade  and 
employment,  if  carried  on  without  contaminating  the  atmosphere,  offend- 
ing the  senses,  or  impairing  the  functions  of  life. 

They  rest  upon  the  assertion  which  is  sustained  by  all  experience, 
and  of  which  the  court  is  bound  to  take  notice,  that  animals  that  die  of 
disease,  or  are  smothered  on  board  a  steamboat,  or  are  found  dead  from 
any  similar  cause  in  the  railroad  car,  whether  from  exhaustion  or  the 
effect  of  exposure  to  the  cold,  are  unfit  for  human  food,  and  therefore 
may  well  be  prohibited,  more  especially  as  the  law  of  the  state  forbids 
the  offering  for  sale  of  all  such  animal  substance  in  the  market. 

As  preventive  justice  is  more  to  be  desired  than  merely  punitive,  the 
exclusion  from  our  city  of  whatever  may  or  will  necessarily  result  in  pro- 
ducing what  it  is  the  imperative  duty  of  those  who  direct  our  police  reg- 
ulations to  prevent,  there  must  pertain  to  the  proper  exercise  of  these 
official  duties  a  very  large  proportion  of  discretion. 

It  is  very  clear  there  is  a  corporate  power  to  establish  a  quarantine 
where  infectious  or  contagious  diseases  exist  in  other  localities,  which 
will  restrict  all  travelers  who  have  passed .  through  the  infected  district, 
and  by  parity  of  reasoning,  there  must  be  a  similar  power  to  prohibit  the 
introduction  of  animals  already  diseased. 

But  it  is  said  there  are  certain  conditions  which  occur  in  the  removal 
of  swine  from  a  distance,  which  ordinarily  frequently  involve  sudden 
disease  and  death,  and  there  can  be  no  cause  of  complaint,  if  the  dead 
animal  before  decomposition,  is  carried  to  the  tank,  where  the  whole  car- 
cass is  dissolved  by  the  aid  of  steam  and  thus  rendered  into  lard,  a  pro- 
cess differing  entirely  from  that  which  is  employed  for  the  extraction  of 
the  same  article  for  domestic  purposes. 

But  the  question  may  well  be  asked :  Must  actual  or  visible  putre- 
faction be  proved  to  have  begun  before  the  right  of  the  city  to  interfere 
can  be  permitted  ?  Must  the  substance  which  inevitably  becomes  loath- 
some by  remaining  above  ground  too  long  after  death,  remain  until  it  is 
really  offensive  before  the  health  officer  can  order  its  removal  or  its 
burial? 

The  statement  of  this  question  leads  us  to  the  physical  fact  that  all 
such  animals  come  within  the  proper  police  regulations  of  the  city,  as  it 
must  be  granted,  had  they  died  from  disease,  exposure  to  cold,  as  a  gen- 
eral rule  decomposition  commences  when  vitality  ceases,  not  when  the 
animal  ceases  to  breathe,  but  when  the  functions  of  life  have  ceased  their 
office,  while  yet  the  organic  power  to  move  is  faintly  perceptible. 

We  are  brought  to  the  conclusion  then,  that  when  animals  of  the 
description  we  have  referred  to  are  found  anywhere  within  the  city,  it  is 
the  right  and  the  duty  of  the  proper  authority  to  cause  th»i  to  be 
removed  without  the  corporation. 

The  owner,  it  must  be  admitted,  may  claim  a  permit  from  the  board 
of  health  to  convey  his  property  beyond  the  city  boundary;  but  he  can- 
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not  and  ought  not  to  be  allowed  to  manufacture  the  carcass  into  any 
other  substance ;  and  there  is  provision  in  the  contract  for  remunera- 
tion to  the  owner  if  he  is  not  disposed  to  remove  the  carcass  himself. 

It  was  claimed  by  counsel  that  the  city  authorities  cannot  define  what 
is  detrimental  to  the  public  health  or  to  the  comfort  of  individuals,  unless 
the  legislature  shall  have  first  defined  what  may  be  regarded  as  a  public 
nuisance.  The  court  did  not  so  understand  the  power  delegated  to 
municipal  bodies  by  the  general  statute  which  organizes  them,  nor  under 
the  admitted  principle  which  must  be  co-existent  with  the  creation  of  the 
corporation,  that  it  possesses  the  inherent  power  to  protect  the  corpora- 
tors in  their  health,  lives  and  property. 

It  would  be  impossible  to  foresee  what  may  become  pestilential  or 
noxious  in  the  progress  of  scientific  improvement.  Formerly  when 
animals  were  slaughtered,  portions  of  the  carcasses  were  thrown  away 
as  worthless;  and  when  they  died  of  disease,  or  were  unfit  for  food,  the 
same  consequence  usually  followed.  In  the  advance  of  science,  chemis- 
try appropriated  what  once  was  deemed  worthless,  and  it  is  now  made 
the  subject  of  purchase  and  sale  for  manufacturing  purposes.  In  all  the 
changes  which  such  substances  undergo,  there  must  be  an  escape  of 
noxious  gases ;  and  if  for  any  purposes  a  chemical  agent  is  added  to  pro- 
duce a  peculiar  result,  there  must  be  offensive  odors,  alike  injurious  to  the 
health  and  comfort  of  the  neighborhood — at  least  wherever  the  dead 
animal,  just  as  it  existed  at  death,  with  all  its  viscera,  is  dissolved  in  a 
common  mass. 

It  is  then  the  reasonable  probability  that  these  processes  may  pro- 
duce an  injurious  result  as  well  as  an  established  fact  that  they  generally 
do,  that  is  to  be  taken  into  account  when  council  legislates  upon  the  sub- 
ject of  the  public  health. 

There  are  some  trades  that  are  held  to  be  nuisances  if  carried  on  in 
a  populous  community,  without  any  proof  of  the  fact  whether  they  are 
injurious  or  not.  Thus  it  has  been  decided  that  the  chancellor  will 
restrain  the  manufacture  of  nitrous  and  sulphuric  acids  unless  such  pre- 
cautions are  used  as  will  conduct  the  gases  generated  away  from  the 
neighboring  habitations.  So  slaughtering  houses  have  been  restrained 
from  being  appropriated  for  their  intended  purposes.  This  is  well  stated 
in  the  case  of  Pedie  v.  Swinton  and  others,  on  appeal  from  the  court  of 
sessions,  in  Scotland,  to  the  House  of  Lords,  1  M'Lean  and  Robinson, 
1019,  Chancellor  Wall  worth  takes  the  same  ground,  holding  a  slaughter 
house  to  be,  prima  facie^  a  nuisance,  may  be  restrained  by  injunction ; 
Paige's  Ch.,  9.  In  the  case  of  nuisances,  long  admitted  to  be  such,  no 
particular  legislation  ^as  required  to  make  them  more  so.  They  are 
nuisances  per  se. 

As  new  conditions  arise  in  the  mode  of  manufacture  carried  on,  the 
application  of  an  established  rule  is  to  be  discreetly  made  so  that  no  novelty 
in  the  arts,  or  unknown  combinations  of  matter,  shall  be  permitted  to  be 
used  or  employed,  the  result  of  which  may  annoy  or  produce  discomfort 
to  the  public.  As  it  is  well  said  by  Chief  Justice  Abbott  in  Rex  v.  Neil, 
2  C.  &  P.,  486:  **It  is  not  necessary  that  a  public  nuisance  should  be 
injurious  to  health.  If  there  be  smells  offensive  to  the  senses  it  is  enough, 
as  the  neighborhood  has  a  right  to  fresh  and  pure  air."  To  vindicate  this 
power,  the  councils  of  every  large  city  in  the  Union  have  assumed  the 
right  to  act  speedily  and  decidedly  wherever  the  contingency  occurs ;  and 
though  it  may  sometimes  partake  of  harshness,  or  seem  to  produce  a  vio- 
lation of  individual  rights,  the  protection  of  the  whole  community  may 
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well  demand  the  restriction.  It  ^rows  out  of  the  necessity  that  presses 
upon  the  legislator  to  acknowledge  the  maxim,  so  true  in  morality  as  m 
law  :  "  Sic  utere  tuo  ut  non  alienum  laedas^ 

The  result  arrived  at  is  that  the  ordinances  of  the  city  referred  to, 
when  properly  examined,  are  not  open  to  the  objection  stated  by  the 
plaiutifiTs  counsel.  They  must  be  construed  in  reference  to  the  power 
granted  by  the  legislature,  as  well  as  the  object  to  be  accomplished  by  its 
proper  exercise. 

The  contract  with  the  defendant  is  also  valid,  and  it  was  expedient 
and  just  that  the  arrangement  made  with  him  should  be  entered  into. 
The  city  authorities  may  well  prohibit  the  bringing  into  the  city  all 
animals  that  have  died  from  disease,  exposure  or  exhaustion,  whether  on 
board  a  steamboat  or  rail  car.  The  court  finds  that  in  other  cities  it  is  the 
duty  of  the  authorities  to  require  the  removal,  at  once,  of  the  carcasses 
without  the  city;  and  if  found  within  the  city,  its  streets,  open  lots  or 
slaughter  houses,  the  owner  is  compelled  to  carry  the  same  in  like  man- 
ner beyond  the  corporate  limits.  The  manufacture  of  such  animal  sub- 
stance in  tanks  may,  in  like  manner,  be  restrained,  and  it  is  the  duty  of 
the  council  to  enact  proper  ordinances  to  eflect  the  object. 

The  court  was  satisfied,  however,  that  the  owner  has  the  right  to 
remove  them  himself,  or  to  procure  it  to  be  done,  to  some  point  without 
the  city,  at  his  own  charge  and  without  the  intervention  of  the  defendant, 
Thompson. 

But  if  the  duty  is  neglected  or  declined,  he  may  then  assume  con- 
troly  and  carry  the  dead  animal  away. 

Our  population  is  now  nearly  a  quarter  of  a  million,  if  not  more. 
The  territory  embraced  within  our  municipal  limits  is  small,  and  but 
little  room  left  to  accommodate  private  residences,  warehouses  or  work- 
shops. Our  communication,  by  land  and  water,  is  with  every  variety  of 
climate,  and  our  own  climate  proverbially  changeable,  so  that  heat  or  cold 
cannot  be  predicted  on  past  experience,  it  becomes,  then,  the  duty  of 
those  entrusted  with  the  health  or  safety  of  their  constituents  to  omit 
no  effort  designed  to  reach  and  remove  any  cause  of  nuisance  or  discom- 
fort ;  and  the  court  hopes  that  all  the  parties  to  this  controversy,  as  good 
citizens,  would,  on  reflection,  yield  to  the  higher  law,  which  in  its  proper 
application  secures  to  them,  as  to  all,  a  pure  atmosphere,  and  comparative 
freedom  at  least  from  disease,  in  the  assurance  that  all  the  causes  that 
produce  offensive  or  disagreeable  odors,  or  impair  the  comforts  of  the 
people,  are  promptly  removed  from  the  city. 

Under  all  the  circumstances  of  the  case,  and  with  this  intimation  as 
to  the  right  of  the  owner  to  remove  his  own  animals  out  of  the  city,  the 
injunction  would  be  refused. 
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CUSTODY  OF  CHILD.  45 

[Hamilton  Common  Pleas.] 

fEx  PARTE  Hester  Field  for  Habeas  Corpus. 

A  mother,  nndivorced  bnt  deserted  by  her  hnsband,  verbally  gave  her  female  cUld, 
then  two  and  one-half  years  old,  to  respondents  to  raise,  with  the  understanding 
thatit  should  be  baptized  by  them  and  receive  their  name.  The  child  was  accord- 
ingly cared  for  and  supported  by  respondents  for  four  years,  when  the  mother, 
revoking  the  gift,  sought  to  reclaim  the  child:  Held^  that  the  gift  was 
revocable  and  being  revoked,  the  mother,  in  the  absence  of  any  showing  that 
she  was  not  a  proper  person  and  that  it  would  be  prejudicial  to  the  child's 
welfare,  was  entitled  to  the  custody  of  her  child,  and  on  hearing  of  a  writ  of 
habeas  corpus  an  order  would  be  granted  her  for  the  custody  of  the  child. 

Robertson,  J. 

The  petition  of  Hester  Field  states  that  she  is  the  mother  of  Hester  Field,  a 
minor  of  the  age  of  six  years,  who  is  illegally  restrained  of  her  liberty  by  Wm.  F. 
and  Lizzie  M.  Gra^,  and  prays  that  a  writ  of  nabetis  corpus  may  issue  and  for  the 
delivery  of  the  child  to  her. 

The  respondents  deny  that  the  child  is  unlawfully  restrained  of  her  liberty  and 
deny  that  the  plaintiff  is  entitled  to  her  custody.  They  say  that  about  October, 
1880,  the  plaintiff  desiring  to  ^et  rid  of  the  child'  gave  the  child  to  the  respondents 
to  be  raised  as  their  own,  with  the  agreement  that  the  child's  name  should  be 
changed,  and  that  she  should  be  baptised.  That  her  name  has  been  changed  with 
the  plaintiff's  knowledge  and  consent  from  Hester  Field  to  Cecilia  Gertrude  Gray, 
and  that  during  the  past  four  years  the  child  has  been  carefully  and  tenderly  raiseid 
as  their  own  flesh  and  blood ;  that  the  child  has  become  estranged  from  the  plain* 
tiff,  by  reason  of theplaintiff^s  indifference  to  and  abandonment  thereof;  and  that 
the  child  has  transferred  its  love  and  affection  to  the  respondents,  regarding  them  as 
its  parents,  and  that  the  health  and  interests  of  the  child  would  be  best  promoted  by 
sllowing  her  to  remain  with  the  respondents. 

The  facts :  Mrs.  Field,  the  plaintiff,  and  Mrs.  Gray,  the  respondent,  have  been 
intimate  friends  from  their  school-girl's  days  until  interrupted  oy  the  prebent  con- 
troversy. Mrs.  Gray  married  happily;  Mrs.  Field  unhappily.  Mrs.  Gray  has  no 
children  of  her  own.  Hester  Field,  the  minor  whose  custody  is  now  with  Mrs. 
Gray,  and  is  sought  by  Mrs.  Field,  was  born  on  February  5,  1878.  One  year  and 
nine  months  after  her  birth  her  father,  who  had  become  shiftless  and  probably 
worthless,  deserted  mother  and  child,  and  three  weeks  thereafter  on  November  18, 
1878,  another  child  (Jennie)  was  bom  to  Mrs.  Field.  Shortly  after  the  birth  of  the 
child  Jennie,  Mrs.  Gray,  in  the  fullness  of  her  sympathy  for  Mrs.  Field  in  her 
unfortunate  situation,  offered  to  care  for  the  child,  Hester,  during  the  day  time,  and 
for  many  weeks  the  child  was  taken  to  Mrs.  Gray's  house  in  the  morning  and 
returned  to  her  mother  in  the  evening.  This  ripened  into  an  attachment  by  Mr. 
and  Mrs.  Gray  for  the  child,  and  'soon  the  child  was  permitted  to  remain  with  them 
night  and  day.  This  continued  up  to  about  March  1,  1880,  when  Mrs.  Field  with 
her  mother,  Mrs.  Pollock,  removed  to  Bast  Liverpool,  Ohio,  taking  with  them  both 
children.  At  this  time  Mrs.  Gray  claimed  that  the  child  had  been  given  to  her  to 
raise  as  her  own,  but  yielded  to  the  mother  with  the  understanding  that  the  child 
should  be  allowed  to  visit  them  as  frequently  as  possible.  From  March  to  the 
latter  part  of  September,  1880,  the  child  was  with  her  mother  in  Bast  Liverpool. 

About  October  1, 1880,  Mrs.  Field  with  her  two  children  came  to  Cincinnati  and 
went  to  Mrs.  Gray's  house.  Hester  was  then  two  3rears  and  eight  months  and 
Jennie  eleven  months  old. 

The  occasion  of  Mrs.  Field  coming  to  Cincinnati  at  this  time,  it  seems,  was  a 
difficulty  between  Mrs.  Field  and  her  mother,  Mrs.  Pollock,  at  Bast  Liverpool,  in 
regard  to  Mra  Field's  children.  The  youngest  child  was  troublesome,  and  Mrs. 
Pollock  had  complained  to  her  daughter  of  the  trouble  her  children  were 
causing. 

Smarting  under  her  mother's  complaints  about  her  children  and  dependent  as 
she  was  at  that  time  npon  her  mother,  she  came  to  Cincinnati  with  both  children, 
as  stated. 

tThis  judgment  was  reversed  by  the  District  Court ;  see  opinion,  Post^  19  BulL, 
121. 
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During  the  week  she  was  at  Mrs.  Gray's  house,  she  spent  her  time  in  endeavors 
to  find  some  suitable  person  to  adopt  the  youngest  chilo,  but  failing  in  that,  she 
went  to  the  Children's  Home  and  there  made  affidavit  that  the  child  had  been 
deserted  by  its  father,  that  she  was  unable  to  support  it,  and  that  it  would  be  for  the 
best  interests  of  the  child  that  she  should  be  committed  to  the  care  and  custody  of 
the  managers  of  the  Home,  and  voluntarily  surrendered  the  child  to  that  institu- 
tion. On  the  same  day,  it  is  claimed,  she  gave  the  child,  Hester,  to  Mrs.  Gray. 
What  took  place  is  told  by  Mrs.  Gray  as  follows :  **When  she  gave  me  Celia  (Hester) 
she  had  the  baby  on  her  arm  ready  to  go  out.  She  would  have  gone  that  morning 
bat  she  waited  for  a  lady  to  come  to  my  house  to  adopt  the  baby.  As  the  lady  did 
not  come,  she  thought  she  had  better  go  after  her.  She  knew  where  to  find  her; 
before  starting  she  gave  me  Celia,  or  Hester.  *I  did  not  tell  what  I  came  down  for,' 
she  said,  *but  I  came  down  to  give  you  Hester,'  and  she  said  she  was  very  sorry  she 
had  taken  her  Hway,  and  she  said  at  the  same  time,  'I  came  down  to  give  her  to  you 
as  your  own.'  I  said :  'I  took  her  once,  Hester,  if  I  take  her  now  I  take  her  to  raise 
as  my  own,  change  her  name  and  have  her  baptized.'  She  said :  'Lizzie,  there  is  only 
one  thing  that  bothers  me,  I  thought  you  did  not  love  her  as  much  as  in  the  six 
months  you  had  her,  because  I  took  her  away  from  yon.'  I  said :  *I  love  the  child 
even  more  now,  when  I  know  the  father  has  abandoned  it  and  I  know  your  mother 
did  not  want  it  and  you  are  so  determined  and  willing  to  give  your  child  up.' 
•    *    •    I  took  the  child." 

It  is  proper  here  to  note  within  a  week  after  Mrs.  Field  had  left  her  youngest 
child  at  the  Children's  Home,  she  repented  of  her  act,  borrowed  money,  and 
returned  to  Cincinnati  and  reclaimed  and  repossessed  herself  of  the  child, 
Jennie. 

Prom  October,  1880,  to  the  end  of  Januaij,  1884,  Mr.  and  Mrs.  Gray  had  exclu- 
sive custody  and  control  of  the  child,  Celia  or  Hester,  without  any  intimation  or 
suggestion  that  her  mother  comtemplated  reclamation.  They  regarded  the  child 
•s  their  own,  and  everything  the  most  devoted  parents  could  have  done,  they  did  fot 
the  child's  best  interests. 

During  this  period  of  three  years  and  four  months,  Mrs.  Field  visited  Cincinnati 
three  times,  including  the  time  she  came  to  reclaim  Jennie  from  the  Home.  The 
last  visit  was  in  August,  1883,  and  on  her  return,  Mrs,  Fields,  writing  to  Mrs.  Gray, 
allnded  to  the  change  in  Celia's  feelings  towards  her,  saying  that  "Jennie  told  every- 
body her  little  sister  would  not  come  home  with  us." 

In  November,  1883.  the  child,  Jennie,  died,  and  Mrs.  Fields  wrote  Mrs.  Gray  of 
her  bereavement,  and  conveying  her  "dearest  love  and  kisses  to  Celia,"  but  said 
nothing  about  reclaiming  Celia  until  in  her  letter  of  January  28, 1884,  when  she 
addressed  Mrs.  Gray  as  follows:  '*Dear  Lizzie:  It  is  now  five  months  since  we 
returned  home  from  your  city.  You  made  the  remark  to  me,  'now  Hester,  do  not 
let  it  be  another  year  deciding  about  Celia.'  I  thought,  as  I  may  have  many  times 
before,  very  seriously  about  it,  and  as  yourself  and  Mr.  Gray  knows,  left  with  the 
intention  of  securing  my  divorce,  and  coming  to  a  final  say  about  Celia.  Now, 
dear  Lizzie,  you  know  without  me  telling  you,  what  a  great  change  death  makes, 
and  especially  when  the  only  one  yon  have  is  taken  from  yon.  Another  remark  you 
made  which  I  have  often  thought  of  since  Jennie  died,  was  this  :  ^Tou  said,  'it  is 
not  as  if  you  had  none,  but  yon  have  Jennie.'  Oh,  dear  Lizzie,  now  I  have  none,  au'l 
content  in  my  mind  I  could  not  be.    I  know  the  love  von  all  have  for  the  child,  and 


From  the  reference  by  Mrs.  Field  in  her  letters  to  Mrs.  Gray  to  the  child's 
baptism,  from  the  change  of  the  child's  name  with  at  least  the  knowledge  of  Mrs. 
Field,  from  the  testimony  as  to  Mrs.  Field's  obtaining  a  divorce  with  a  view  of 
enabling  her  to  give  legal  consent  to  the  adoption  of  the  child  by  Mr.  and  Mrs. 
Gray,  and  from  all  the  circumstances,  I  am  fully  satisfied  that  it  was  Mrs.  Field's 
intention  to  give  the  child  to  Mrs.  Gray  to  be  raised  as  her  own,  and  that  Mrs.  Gray 
equally  intended  the  formal  adoption  of  the  child  as  her  own. 

But  the  adoption  has  not  been  consummated  by  reason  of  Mrs.  Field's  legal 
incapacity  to  give  consent.  The  child  has  been  most  tenderly  and  lovingly  cared 
for  by  Mr.  and  Mrs.  Gray ;  every  advantage  offered  by  social  position  and  affluent 
circumstanceA,  prompted  by  the  most  generous  impulses,  has  been  bestowed  upon 
the  child,  and  would  no  doubt  continue.  On  the  other  hand,  it  appears  that  Mrs. 
Field  is  now  fairly  able  to  provide  for  the  child's  wants  and  education,  and  is  in 
every  regard  a  suitable  and  proper  person  to  be  entrusted  with  the  education  and 
care  of  her  child. 
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The  only  matter  claimed  as  showing  unsuitableness  on  the  part  of  the  mother* 
is  the  acts  of  giving  awa}'  her  children  and  her  conduct  in  that  regard,  which  it  if 
claimed,  showed  an  absence  of  that  motherly  love,  which  taken  in  connection  with 
the  other  circumstances,  should  preclude  her  from  the  right  of  reclamation. 

Opinion :  In  this  case,  counsel  in  their  arguments,  have  verv  fully,  faithfully 
and  pathetically  expressed  the  delicacy  and  difficulties  surrounding  a  decision  of 
such  import. 

The  case  involves  the  present  and  future  well-being  of  a  bright,  winsome  little 
girl,  one  who  would  naturally  draw  even  strangers  tenderly  towards  her. 

Her  appealing  innocent  face  in  its  artless  dependency,  would  warm  any  heart 
into  kindliest  sympathy,  and  far  be  it  from  one  in  this  most  delicate  and  responsi- 
ble position  to  pronounce  an  opinion  without  feeling  the  deepest  sense  of  its 
import  to  all  concerned. 

There  is  quite  a  uniformity  in  the  decisions  as  to  the  rightful  custody  of 
infants  and  the  general  rules  applicable  are  fairly  well  settled.  The  difficulty 
and  delicacy  in  these  cases  arise  in  the  exercise  of  that  sound  discretion  which  is 
left  to  the  court. 

That  parents  (the  father  first  and  the  mother  next)  are  entitled  to  the  custody 
of  their  minor  child  or  children  as  against  any  other  person  is  well  settled,  and  it 
is  equally  well  settled  that  where  the  morals  or  safety  or  interests  of  the  child 
strongly  require  it,  courts  of  justice  in  their  sound  discretion  may  withdraw  the 
custody  from  parent  or  parents,  and  place  them  in  custody  elsewhere.  The  parents' 
rights  are  not  therefore  absolute  or  uncontrollable.  But  while  the  courts  exercise 
a  control  over  parents  in  the  interests  of  minors,  it  is  contrary  to  public  policy  that 
parents  should,  by  contract  or  otherwise,  transfer  to  others,  their  natural  rights  and 
obligations  towards  their  children,  and  I  apprehend  no  well  considered  case  can  be 
found  in  the  books  where  the  contract  of  a  parent  to  give  away  their  child  has  been 
specifically  enforced  except  where  the  relation  of  master  and  apprentice  and 
the  principle  of  legal  adoption  are  parts  of  the  public  policy,  and  then  onij  when 
the  statutory  formalities  have  been  observed. 

It  is,  however,  the  law  that  where  parents  have  parted  with  the  custody  of  their 
children,  and  afterwards  seek  to  reclaim  them,  that  the  matter  of  primary  impor- 
tance is  the  interest  and  welfare  of  the  child. 

In  a  well  considered  case  in  the  Supreme  Court  of  Kansas,  Chapsky  t.  Woods, 
13  Cen.  L.  J-,  494,  the  court  says: 

"  Though  the  gift  of  the  child  be  revocable,  yet  when  the  gift  has  been  once 
made  and  the  child  has  been  left  for  years  in  the  care  and  custody  of  others,  who 
have  discharged  all  the  obligations  of  support  and  care  which  naturally  rest  upon 
the  parent,  then  whether  the  courts  will  enforce  the  father's  right  to  Uie  custody  of 
the  child  will  depend  mainlv  upon  the  question  whether  such  custody  will  promote 
the  welfare  and  interests  of  such  child.  This  distinction  must  be  recognized.  If 
immediately  after  the  gift,  reclamation  is  sought,  and  the  father  is  not  what  may  be 
called  an  unfit  person  by  reason  of  immoralities,  the  courts  will  pay  better  atten- 
tion to  any  mere  speculation  as  to  the  probability  of  benefit  to  the  child  by  leaving 
or  returning  it.  •  *  *  The  law  of  nature  which  declares  the  strengUi  of  a 
father's  love  is  more  to  be  considered  than  any  mere  speculation  as  to  the  advantages 
which  possible  wealth  and  position  might  otnerwise  bestow,  but  on  the  other  hand, 
when  reclamation  is  not  sought  until  a  lapse  of  years,  when  new  ties  have  been 
formed  and  a  certain  current  given  to  the  child's  life  and  thoughts,  much  attention 
should  be  paid  to  the  probabilities  of  a  benefit  to  the  child  from  the  change." 

Such  being  the  settled  principles  of  law  as  applicable  to  cases  of  this  natmre, 
it  remains  but  to  apply  these  principles  to  the  facts  of  this  case. 

If  Mrs.  Field  made  an  agreement,  and  in  pursuance  of  it  gave  the  custody  and 
control  of  her  child  to  Mrs.  Gray,  the  agreement  and  gift  was  revocable,  and  it 
would  be  contrary  to  public  policy  to  specifically  enforce  it  unless  the  welfare  of 
the  child  v-equires  it.  It  was  by  no  legal  act  that  Mrs.  Field  parted  with  her  parental 
right  to  the  custody  of  her  child  and  its  reciprocal  duty  to  support  and  cheri^  it,  and 
unless  she  ts  clearly  unfit  for  the  trust,  or  unless  the  relation  between  the  child  and  the 
respondents  has  been  of  such  duration  and  character  that  the  happiness  of  the  child 
would  be  endangered  or  its  permanent  interests  likely  to  be  sacnnced,  on  her  peti- 
tion and  prayer  therefor,  she  will  be  entitled  to  the  custody  of  her  child. 

Is  she  then  an  unfit  or  unsuitable  person  ?  Has  she  the  means  wherewith  to 
support  and  educate  this  child  ?  Does  she  love  her  child  ?  and  if  the  child's  lore 
has  been  transferred  for  the  time  to  others,  can  she  regain  it  ? 

There  is  nothing  in  the  record  in  this  case  in  any  serious  matter  reflecting  on 
Mrs.  Field ;  her  moral  character  is  unimpesched ;  she  is  earning  a  sum  amply  suffi- 
cient to  respectably  maintain  herself  and  her  child  and  supply  all  their  wants. 
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Does  this  mother  love  her  child  ?  To  no  mother  who  is  in  a  sane  or  normal 
condition  should  it  be  said  "  thou  lovest  not."  Mother  and  love  are  synonymous 
terms,  and  the  child's  life — most  especially  if  it  be  the  first  bom,  is  so  interwoven 
with  the  mother  life  that  only  those  who  have  known  the  agony  and  the  joy  that 
comes  with  the  wail  of  the  first  child  can  have  any  conception  at  the  depth  and 
intensity  of  that  love.  Poverty,  sorrow  and  perplexities  incident  to  an  unfortunate 
woman's  H^e  may  make  her  appear  many  times  cold,  calculating,  and  to  those  who 
have  never  experienced  like  conditions,  as  having  no  dcftnonstrative  love ;  but  let 
her  frenzied  brain  have  time  to  rally,  and  the  deep  fountains  of  the  mother's  soul 
swell  up  again  and  overflow,  and  the  cry  of  her  heart  appealing  even  to  the  throne 
of  the  Infinite,  is  my  child!  Ohl  My  child! 

There  are  instances  in  the  books  where  courts  have  refused  to  aid  fathers  in 
reclaiming  their  children  from  other  relatives  having  their  custody  when  new  ties 
and  attachments  have  been  formed  for  the  child  with  the  father's  long  continued 
acquiescence,  but  I  haipe  iound  no  instance  where  a  mother,  she  being  a  fit  and 
proper  person,  aad  wkait  the  interests  of  the  child  would  not  be  xnanifestly  injured, 
has  been  refwid  the  custody  of  her  minor  child,  and  I  believe  it  is  a  safe  and  salu- 
tary rule  in  such  cases  to  recognize  in  the  mother's  love,  the  full  equivalent  of  any 
speculative  or  probable  benefit  from  superior  social  position  or  pecuniary  advan- 
tages. 

My  opinion  is  that  the  gift  of  the  child  to  Mr.  and  Mrs.  Gray  was  revocable, 
and  being  revoked,  that  the  mother  is  in  every  regard  a  fit  and  proper  custodian  of 
this  child,  and  that  it  will  not  be  prejudicial  to  the  child's  welfare  that  its  custody 
be  awarded  to  her,  which  is  accordingly  done  and  ordered. 

W.  T.  Porter,  for  relator. 

C  W.  Baker,  for  Mr.  and  Mrs.  Gray. 


S3  PATENTED  DEVICE. 

fTHEODORB  P.  Clark,  Admr.,  v.  Bentbl,  Mabobdant  &  Oo. 

I.  R.  and  C.  were  the  inventors  and  patentees  of  a  device  to  adjust  the  tables  of  s 
wood-working  machine  vertically  and  horizontally,  independently  and  con- 
jointly for  the  reception  of  the  wood  material  to  be  appliea  to  the  cntter-head. 
B.  M.  &  Co.  became  the  owners  of  C's  undivided  one-half  interest  therein,  and 
made  a  written  contract  with  R.  by  which  they  had  exclusive  ri^ht  to  manufac- 
ture machines  with  such  patented  device  (using  terms  by  which  it  was  fairly 
inferable  that  they  claimed  the  patent  to  be  a  valid  one),  and  agreeing  as  to  R.'s 
share  in  the  profits.  Thereafter,  by  a  modified  contract,  R.  agreed  to  take,  and 
they  agreed  to  pay  a  fixed  royalty  in  lieu  of  an  undivided  interest  in  said 
profits,  the  sum  of  $13.00  per  machine  made  and  sold  embodying  the  said  pat- 
ented device;  and  B.  M.  &  Co.  continued  to  make  and  sell  said  machines,  some 
with  modified  and  additional  improvements,  bnt  on  all  such  machines  stamping 
the  date,  etc.,  of  the  R.  and  C.  patent,  and  representing  to  the  public  such  em- 
bodied device,  themselves  earning  and  collecting  all  profits.    Held: 

%.  That  an  invention  patented  prima  facie  has  novelty ;  it  establiphes  that  the 
patentee  was  the  first  inventor.  Crouch  v.  Speer,  1  Banning  and  Arden's  Patent 
Cases,  145. 

8.  That  the  assignees  and  licensees,  having  covenanted  as  to  the  validity  of  the  pat- 
ent, and  received  profits  in  the  manufacture  and  sale  of  machines  embodying 
the  device,  were  estopped  from  denying  the  validity  of,  or  limiting  the  patent 
in  an  action  by  R.,  patentee,  to  obtain  an  acco«nt  of  royslty  or  license  fees  due 
him. 

Opinion  by  Buchwalter,  J.;  citing  Bigelow  on  Estoppel  (1872  ed.), 
p.  423 ;  Kinsman  v.  Parkhurst,  18  How.  (U.  S.),  289 ;  Magic  Buffl*  Co.  y. 
Blm  City  Co.,  13  Blatchf.,  C.  C.  R.,  167. 

McDougall  &  I^ngworth,  for  plaintiff. 

Lincoln  &  Stephens,  for  defendants. 

tSee  also  Oinrk  t.  Bentel,  ttargedant  ft  Co.,  6  Ohio  Dee.  R«,  1196i 

8    U  B.    19 
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[Hamilton  District  Court,  June  9,  1884.] 

Anthony  Ppeiffbr  v.  Wiluam  C.  Cook  et  ai,. 

A  written  instrument  purporting  to  be  a  general  assignment  of  real  and  personal 
property  for  the  payment  of  debts  under  the  insolvent  laws  of  the  state,  but 
not  acknowledged  as  required  by  the  statute  ^ovemin^  deeds  and  conveyances, 
does  nut  pass  title  to  real  estate.  Nor  does  it  create  m  the  assignee  sn  equity 
for  the  conveyance. 

Appeal  from  the  Court  of  Common  Pleas. 
Avery,  J. 

This  action  was  begun  in  1881,  by  a  judgment  creditor  of  William 
C.  Cook,  to  marshal  liens  upon  his  real  estate.  Among  the  parcels  de- 
scribed was  86  feet  on  the  east  side  of  Race  street,  south  of  Thirteenth 
street.  Wheii  the  judgment  was  obtained  at  the  May  term,  1870,  of  the 
superior  court  of  Cincinnati,  the  interest  of  William  C.  Cook  in  this 
parcel  was  as  one  of  the  five  children  of  Catherine  M.  Cook,  who  held 
this  and  other  property  under  a  devise  from  her  father  to  her  for  life, 
and,  "after  her  death  to  her  children  forever." 

In  May,  1870,  after  the  judgment  was  obtained,  William  C.  Cook 
made  what  purported  to  be  an  assignment,  under  the  state  insolvent 
laws,  of  all  his  personal  property  to  William  £.  Jones ;  which  instrument 
of  assignment  was  filed  in  the  probate  court,  but  was  not  acknowledged 
according  to  the  statute  governing  deeds  and  conveyances. 

In  January,  1873,  Catherine  M.  Cook  and  her  children  entered  into 
an  agreement,  the  object  of  which  was  that  mutual  deeds  should  be  exe- 
cuted, so  that  one-half  of  each  parcel  held  by  her  for  life  should  vest  in 
her  in  fee,  and  that  the  children  should  each  have  one-fifth  in  fee  of  the 
other  half. 

In  July,  1873,  deeds  were  executed  in  pursuance  of  this  agreement, 
but  not  including  the  Race  street  property.  The  reason  for  not  includ- 
ing it,  as  is  testified,  was  that  a  portion  had  been  sold  in  September, 
1872,  and  another  portion  in  April,  1873,  and  an  amount  estimated  to  be 
the  share  of  William  C.  Cook  in  the  whole  had  been  allowed  to  him  out 
of  the  proceeds.  The  details  of  the  transaction  would  appear  to  be,  that 
under  a  family  arrangement  the  money  was  left  in  the  hands  of  Cather- 
ine M.  Cook,  and  was  expended  in  improving  property  on  Walnut  Hills, 
set  apart  to  William  C.  Cook  and  afterward  sold  by  his  assignees.  The 
result  of  selling  the  Race  street  property,  however,  instead  of  dividing 
it,  has  been  that,  under  conveyances  in  which  William  C.  Cook  joined,  it 
is  now  held  in  various  parcels  by  third  parties.  The  assignee  seeks  to 
subject  the  interest  of  William  C.  Cook  at  the  time  of  the  assignment, 
notwithstanding  these  conveyances. 

The  question  is  one  of  title  and  involves  inquiry  into  the  want  of 
acknowledgment  of  the  instrument  of  assignment.  In  McCuUough's 
Heirs  v.  Roderick,  2  O.,  235.  and  Rogers  v.  Allen,  3  O.,  488,  it  was  held, 
that  under  the  insolvent  laws  of  Pennsylvania,  an  assignment  by  an  in- 
solvent debtor  residing  there  did  not  pass  land  here,  without  a  deed  of 
formal  conveyance.     This  was  approved  in  Sortwell  v.  Jewett,  9  O.,  181. 

The  opinion  in  this  latter  case,  however,  leads  it  to  be  inferred  that 
the  ground  of  the  decision  was  that  the  ass^ment  was  under  a  foreign 
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aw.  But  an  assignment  is  the  transfer  of  title,  and  under  the  general 
law  to  transfer  title  to  land  requires  acknowledgment.  The  statute, 
regulating  the  mode  of  administering  assignments  in  trust  for  the  bene- 
fit of  creditors,  determines  the  mode  of  administration  merely  and  leaves 
the  validity  of  the  assignment  to  be  determined  by  the  general  law. 
Johnson  v.  Sharp,  81  O.  S.,  611,  617,  Mcllvaine,  J.  And  in  Kingman  v. 
toyer,  40  O.  S.,  109,  it  is  held  by  the  Supreme  Court  Commission,  that 
an  instrument  purporting  to  be  an  assignment  of  real  and  personal  prop- 
erty, but  not  acknowledged,  does  not  convey  real  estate. 

The  assignment  being  defective  to  pass  the  legal  title,  the  question 
then  is  whether  an  equity  was  created.  In  McCullough's  Heirs  v.  Rod- 
erick, supray  this  question  is  left  undetermined ;  but  in  Rogers  v.  Allen, 
supra^  the  opinion  was  expressed  that  as  no  title  passed  at  law,  there 
could  be  no  principle  upon  which  to  create  an  equity. 

In  the  absence  of  statute,  the  general  rule  is  that  an  assignment  in 
trust  for  creditors  is  voluntary  and  revocable,  unless  and  until  the  rela- 
tion of  trustee  and  cestui  que  trust  is  established  between  the  assignee 
and  some  of  the  creditors.  Chitty  Contracts,  11th  Am.  ed.,  677.  But  to 
establish  the  relation  of  trustee  requires  that  tbe  legal  estate  be  in  the 
assignee.  The  effect  of  the  statute,  regulating  assignments,  is  to  create 
the  trust  and  at  the  same  time  make  it  irrevocable ;  but  the  assignee 
must  still  have  the  legal  estate.  Without  this  there  could  be  nothing  for 
the  statute  to  operate  upon. 

An  assignment,  defectively  executed  so  as  not  to  pass  the  legal  title, 
must  leave  the  estate  of  the  assignor  in  him  subject  to  the  ordinary  legal 
remedies  of  his  creditors.  The  only  effect  would  be  that  of  a  covenant, 
or  agreement,  to  transfer  the  title  in  trust.  But  a  use  or  trust  to  be 
raised  by  covenant  or  agreement  in  equity  must  be  founded  upon  some 
meritorious  or  valuable  consideration,  a  mere  voluntary  trust  will  not  be 
enforced.  Story's  Equity,  sec.  973,  sec.  1196;  Perry  on  Trusts,  sec.  96. 
Although  for  the  payment  of  debts  the  benefit  proposed  is  for  the  debtor 
and  not  for  his  creditors.  Garrard  v.  Lauterdale,  3  Sim.,  1,  6;  Bill  v. 
Cureton,  2  M.  &  K.,  508,  511 ;  Adams*  Equity,  31. 

We  are  of  opinion,  therefore,  that  the  instrument  of  assignment, 
not  being  executed  to  pass  the  legal  title,  did  not  create  an  equity  in  the 
assignee.     His  cross-petition  is  dismissed  and  the  title  quieted. 

Crossley,  Coppock  &  Humphreys,  for  Cook  et  al. 

W.  B.  Jones  and  Edwards  Ritchie,  for  assignee. 


60  TAXATION  OF  NATIONAL  BANE  STOCK. 

[Hamilton  District  Conrt,  July  23, 1884.] 

t  MlLIfBK    (TkBASU&BR)  V.  FOURTH   NaTIONAI,   BANK  OF  CINCINNATI 

KT  AI<. 

1.  Shares  of  stock  in  a  national  bank  are  taxed  under  the  law  of  the  state  ia  the 
name  of  the  shareholder. 

1  The  auditor  of  a  county  haying  reason  to  believe.that  in  the  returns  of  the  re- 
sources and  liabilities  of  a  national  bank,  under  sec.  2765,  Rey.  Stat,,  there 
were  false  statements,  proceeded  to  correct  the  same  by  additions  going  back 

t  This  judgment  was  affirmed  by  the  Supreme  Court ;  see  opinion,  46  O.  S.,  424. 
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not  exceeding  four  years,  sees.  2781,  2782,  Rev.  Stat.,  but  pljicing  the  amounts 
upon  the  tax  list  against  the  bank :  Held^  that  a  petition  oy  the  county  treas- 
urer would  not  lie  against  the  bank  for  the  application  of  money  and  property 
of  its  shareholders  to  the  payment  of  the  taxes. 

Error  to  the  Court  of  Common  Pleas. 

^VKKY,  J. 

The  question  in  these  cases  is  the  same.  It  is  whether  shares  of  stock  in  a 
national  bank  are,  under  the  laws  of  this  state,  to  be  taxed  in  the  name  of  the  bank 
or  in  the  names  of  the  owners  of  the  shares.  The  question  arises  upon  a  petition 
which  was  filed  in  each  case  by  the  county  treasurer,  demurrer  to  which  was  sus- 
tained by  the  court  of  common  pleas,  and  judgment  entered.  The  allegation  was 
in  substance  that,  for  the  years  1877, 1878, 1880  and  1881,  the  repnort  of  resources 
and  liabilities  made  by  the  cashier  of  each  bank,  under  the  provisions  of  sec.  2765, 
Rev.  Stat.,  was  false ;  and  that  in  1881  the  auditor,  upon  notice  to  the  cashier  as  re- 
quired by  sec.  2782,  Rev.  Stat.,  ascertained  the  omitted  amounts  which  he  placed 
upon  the  tax  list  against  the  banks  respectively,  and  opposite  thereto  the  taxes  for 
dhe  several  years.  The  prayer  was  for  an  injunction  against  the  payment  of  divi- 
eends,  or  transfer  of  stock,  until  the  taxes  were  paid ;  and  for  an  account  of  what- 
tver  money  and  property  was  held  by  the  bank  for  its  shareholders. 

It  is  conceded  for  the  plaintiff  in  error  that,  apart  from  the  real  estate  which  is 
to  be  taxed  the  same  as  of  individuals,  only  the  shares  of  the  stockholders  of  in- 
corporated banks  of  the  state,  or  of  the  United  States,  can  be  taxed ;  but  the  con- 
tention is  that  these  shares  are  listed  for  taxation  by  the  bank;  and  that  under  sec. 
1034,  Rev.  Stat,  it  is  the  duty  of  the  auditor  to  set  down  in  the  tax  list  the  value 
of  the  stock  opposite  the  name  in  which  it  is  listed. 

The  provisions  for  the  taxation  of  bank  stock,  and  enforcing  payment  of  the 
tax  are  contained  in  the  Rev.  Stat,  sees.  2762,  2769 ;  sees.  2808,  2810  ;  sees.  2839,  2840. 
The  cashier  of  each  bank,  between  the  first  and  second  Monday  of  May,  is  required 
to  make  a  report  to  the  county  auditor  of  the  resources  and  liabilities  of  the  bank, 
as  of  the  Wednesday  preceding  the  second  Monday  of  May,  together  with  a  state- 
ment of  the  names  and  residences  of  the  stockholders,  the  number  of  shares  owned 
by  each,  and  the  par  value  of  each  share.  The  county  auditor  upon  receiving  the 
report  fixes  the  total  value  of  the  shares  according  to  their  true  value  in  money, 
and  after  deducting  from  the  aggregate  the  value  of  the  real  estate  as  it  stands  upon 
the  duplicate,  transmits  the  valuation  to  the  county  board  of  equalization  with  a 
copy  of  the  report  made  to  him  by  the  cashier.  When  the  county  board  has  equal- 
ized the  shares  of  the  several  banks  in  the  county,  according  to  their  true  value  ia 
money,  it  is  then  the  duty  of  the  county  auditor  to  transmit  such  equalized  valua- 
tion with  a  copy  of  the  statement  made  to  him  by  the  cashier  to  the  state  auditor. 
The  state  auditor,  treasurer  and  attorney  genersd,  constituting  the  state  board  of 
equalization  for  banks,  are  then  required  to  examine  the  returns  of  the  banks  to 
the  county  auditors  and  the  valuations  reported,  and  to  equalize  the  values  of  the 
shares.  '*  The  auditor  of  state  shall  forthwith,  after  such  equalization  shall  have 
been  made,  certify  to  the  auditors  of  the  proper  counties  the  valuation  as  equalized 
of  the  shares  of  banks  situate  in  such  counties,  which  valuations  shall  be  put  on 
the  proper  tax  lists."    Rev.  Stat,  sec.  2810. 

The  statement  of  the  names  and  residences  of  the  stockholders  and  number  of 
shares  owned  by  each,  which  it  is  now  the  duty  of  the  cashier  to  make,  was  required 
by  the  act  of  1867  (**  to  provide  for  the  taxation  of  bank  shares,"  sec  4,  S.  &  S.,  763 J 
to  be  made  by  the  president  and  cashier.  But  the  value  of  the  shares  to  be  re- 
ported was  the  actual  value  in  money ;  and  bv  section  5,  it  was  the  duty  of  the 
auditor  to  deduct  from  the  total  value  of  the  snares  the  assessed  value  of  the  real 
estate,  and  to  enter  the  remainder  of  the  total  value  of  such  shares  on  the  dupli- 
cate, "in  the  names  of  the  owners  thereof,  in  amiounts  proportioned  to  the  number 
of  shares  owned  by  each." 

The  act  of  1876,  73  O.  U,  251,  repealed  section  4  of  the  act  of  1867,  and  required 
the  cashier  to  make  a  report  to  the  state  auditor  of  the  resources  and  liabilities  of 
the  bank  as  of  the  Weanesday  before  the  second  Monday  of  May,  a  duplicate  of 
which  was  to  be  furnished  to  the  county  auditor,  together  with  a  statement  of  the 
names  and  residences  of  the  stockholders,  the  number  of  shares  held  by  each,  and 
the  par  value  of  each  share.  It  was  then  made  the  duty  of  the  county  auditor,  after 
deducting  from  the  total  value  of  the  shares  the  assessed  value  of  the  real  estate, 
to  transmit  to  the  state  auditor  the  valuation  of  the  shares  for  taxation  so  deter- 
mined, with  a  copy  of  the  statement  returned  to  him  for  the  current  year  by  the 
"president  and  cashier."    The  state  auditor,  tressnrer  and  attorney  general 
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constituted  a  board  of  equalization  of  the  value  of  the  shares,  and  it  was  provided  : 
**  The  auditor  of  state  shall  forthwith,  after  such  equalization  shall  have  been  made 
by  said  board,  certify  to  the  auditor  of  the  proper  county  the  valuation  of  the  shares 
of  such  bank  or  banking  association  as  determined  and  equalized  by  said  board 
and  said  shares  shall  thereupon  be  charged  with  taxes  upon  the  duplicate  at  such 
valuation  for  said  year." 

The  act  of  1876  was  repealed  by  the  act  of  1877,  74  O.  L.,  88,  which  provided  as 
now,  for  a  report  and  statement  by  the  cashier  to  the  county  auditor,  foi  fixing  by 
the  county  auditor  the  total  value  of  the  shares  according  to  their  true  value  in 
money,  and  for  equalization  by  the  county  and  state  boards  The  provision  of  the 
act  of  1876  was  retained  for  certifying  to  the  auditors  of  the  proper  county  the 
valuation  of  the  shares  as  equalized,  and  **  said  shares  shall  thereupon  be  charged 
with  taxes  upon  the  duplicate  at  such  valuation  for  said  year." 

It  is  conceded  that,  as  the  law  was  left,  the  valuation  was  to  be  entered  upon 
the  duplicate  in  the  names  of  the  owners  of  the  shares  in  amounts  proportioned  to 
the  number  owned  by  each.  Wagoner  v.  Loomis,  37  O.  S.,  671.  579,  Mcllvaine,  J. 
But  the  argument  is,  that  this  was  because  section  6  of  the  act  of  1867  remained  in 
force;  and  it  is  now  contended  that  the  entire  act  having  been  repealed  by  the  Rev. 
Stat,  without  re-enacting  section  5  to  the  extent  that  the  shares  were  to  be  entered 
on  the  duplicate  in  the  names  of  the  owners — for  the  rest  of  the  section  would 
appear  to  have  been  already  repealed  by  implication — a  legislative  intention  to 
change  the  law  is  manifested. 

Where  a  statute  has  undergone  revision,  the  rule  is  that  it  is  to  be  construed  as 
before,  unless  the  new  act  plainly  requires  a  change  of  construction.  Conger  v. 
Barker,  11  O.  S.,  1,  13;  State  v.  Commissioners,  36  O.  S..  326 ;  Miller  v.  Oehler,  86 
O.S.,  624,  627;  Stete  v.  Vanderbilt,  37  O.  S.,  590,  640.  This  rule  is  peculiarly  ap- 
plicable to  the  revised  statutes.  "  Where  one  or  more  of  the  sections  of  a  statute 
are  repealed  and  re-enacted  in  a  diflerent  form,  the  fair  inference  is,  in  general, 
that  a  change  in  meaning  was  intended ;  though  even  in  such  a  case  the  intention 
may  have  been  to  correct  a  mistake  or  remove  an  obscurit}*  in  the  original  act, 
without  changing  its  meaning.  But  where  all  the  general  statutes  of  a  state,  or  all 
on  a  particular  subject,  are  revised  and  consolidated,  there  is  a  strong  presumption 
that  the  same  construction  which  the  statutes  received,  or  if  their  interpretation  had 
been  called  for,  would  certainly  have  received,  before  revision  and  consolidation, 
should  be  applied  to  the  enactment  in  its  revised  and  consolidated  form,  although  the 
language  may  have  been  changed."    Allen  v.  Russell,  39  O.  S.,  336,  337. 

Okey,  J. 

There  is  nothing  in  the  nature  of  the  tax  to  require  that  it  should  be  in  the 
name  of  the  bank;  on  the  contrary,  as  the  shares  only  can  be  taxed,  it  should  be 
rather  in  the  names  of  the  shareholders.  The  revised  statutes  have  made  no  change 
for  the  enforcement  of  payment  of  the  tax.  The  only  provision  is  that  it  shall  be 
lawful  for  the  bank  to  pay  "the  taxes  that  may  be  assessed  upon  its  shares  in  the 
bands  of  its  shareholders  respectively ; "  and  that  upon  notice  of  '*  the  non-pay- 
ment of  taxes  at  the  time  required  by  law  by  any  shareholder,"  it  shall  be  unlawful 
for  the  cashier  or  other  officer  to  pay  dividends  or  permit  transfers  of  the  stock. 

Sections  2839  and  2840  contain  these  provisions,  and  are  a  literal  transcript  of 
sections  6  and  7  of  the  act  of  1867.  The  sense  of  the  words, ''  taxes  that  may  be 
assessed  upon  its  shares  in  the  hands  of  its  shareholders  respectively,"  and  **  non- 
payment of  taxes  at  the  time  required  by  law  by  any  shareholder,"  was  in  the  act  of 
1867  ascertained  by  the  provisions  of  section  5,  for  entering  the  shares  upon  the  du- 
plicate in  the  names  of  the  owners.  The  presumption  is  that  in  the  revised  statutes 
these  words  were  used  in  their  ascertained  sense.  Indeed  it  is  the  only  natural  sense. 
How  could  non-payment  of  taxes  at  the  time  required  by  law  by  any  shareholder  occur, 
or  how  could  taxes  be  assessed  upon  the  shares  in  the  hands  of  the  shareholders  re- 
spectively if  not  in  their  names  ?  And  why  should  it  have  been  necessary  to  make  it 
lawful  for  the  bank  to  pay  the  taxes,  or  to  require  notice  to  the  bank  of  the  non- 
payment, if  taxed  in  the  name  of  the  bank  ? 

The  duty  of  the  auditor,  under  sec.  1034,  to  set  down  the  value  of  stock  upon 
the  tax  list  opposite  the  name  in  which  it  is  listed,  determines  nothing.  The  re- 
turn of  the  resources  and  liabilities  of  a  bank  is  not  the  listing  of  its  stock.  List- 
ing for  taxation  requires  that  the  value  be  ascertained.  Under  the  law  for  the 
taxation  of  bank  stock  this  is  left  until  final  equalization  by  the  state  board.  The 
language  is  explicit:  "The  auditor  of  state  shall  *  *  *  after  such  equalization 
*  *  *  certify  to  the  auditors  of  the  proper  counties  the  valuation  as  equalized, 
♦    ♦    •    which  valuations  shall  be  put  on  the  proper  tax  lists.** 

The  argument  from  the  language  of  sec.  2746,  Rev.  Stat,  that  investments  in 
stock  shall  oe  listed  in  the  name  of  the  owner,  except  "  shares  of  capital  stock  of 
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Any  company,  the  capital  stock  of  which  is  taxed  in  the  name  of  such  company/' 
pitches  tne  exemption  of  the  owner  of  bank  stock  upon  the  wrong  location.  It  is 
not  because  of  the  exception  in  this  section,  that  the  owner  of  bank  stock  is  ex- 
empted irom  listing  it,  but  because  of  the  definition  given  by  the  tax  law  itself  to 
the  term  "  investments  in  stocks."  Section  2730,  Rev.  Stat.,  provides :  "  The  term 
investments  in  stocks  shall  be  held  to  include  money  invested  in  the  capital  or  stock 
of  any  corporation  which  is  or  may  be  divided  into  shares  for  the  taxation  of  which 
uo  special  provision  is  made  by  law."  The  special  provision  by  law  for  the  taxation 
of  bank  stock  places  it  therefore  altogether  without  sec  2746. 

The  further  argument,  that  the  valuation  fixed  by  the  auditor  and  transmitted 
to  the  county  and  state  boards  is  in  the  aggregate,  and  that  the  auditor  is  not  re- 
quired to  transmit  the  names  and  residences  of  the  stockholders  and  number  of 
shares  owned  by  each,  may  be  answered  by  the  question,  for  what  then  is  the  state- 
ment of  the  names  and  residences  of  the  stockholders  and  number  of  shares  made 
to  the  auditor,  and  why  should  it  be  retained,  but  for  entering  the  valuation  when 
certified  back  by  the  state  auditor,  in  the  names  of  the  owners  of  the  shares  in 
amounts  proportioned  to  the  number  owned  by  each  ? 

The  judgment  of  the  court  of  common  pleas  in  ihe  several  cases  is  affirmed. 

Poraker  &  Black  and  h.  W.  Goss,  for  plaintiff  in  error. 

J.  W.  Herron ;  King,  Thompson  and  Maxwell ;  Lincoln  8l  Stephens;  Ramsey  & 
Matthews;  Stallo  and Kittredge,  for  defendant  in  error. 
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[Hamilton  District  Court,  Tuesday,  April  17, 1883.] 

Patrick  Kbrr  bt  al.  v.  Mart  C.  Burns. 

Papers  aot  set  out  in  or  attached  to  the  bill  of  exceptions  or  in  some  way  con- 
nected  therewith  so  as  to  make  them  a  part  thereof,  cannot  be  taken  as  a  part 
of  the  bill  of  exceptions. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  action  below  was  commenced  by  Mary  C.  Bums,  an  infant  six 
years  of  age,  by  her  next  friend,  against  the  defendants,  for  damages, 
under  what  is  known  as  the  Adair  liquor  law. 

The  petition  alleges  that  she  was  the  daughter  of  one  Mark  Bums, 
and  that  the  defendants,  by  the  sale  of  intoxicating  drink  to  her  father 
after  notice  had  been  given,  had  caused  his  intoxication,  and  thereby 
diminished  his  ability  to  support  his  family,  including  herself,  and  by 
reason  thereof,  she  was  entitled  to  damages. 

To  this  petition  a  general  denial  was  filed.  The  case  came  on  for 
trial  before  the  superior  court,  and  there  was  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  $166.  To  reverse  that  judgment  the  petition 
in  error  is  filed  in  this  case. 

Smith,  J. 

The  petition  in  error  assigns  numerous  errors.  First.  That  the 
court  erred  in  not  sustaining  the  demurrer  to  the  amended  petition.  We 
think  the  amended  petition  set  forth  a  cause  of  action.  Another  ground 
of  error  is  that  the  court  below  erred  in  giving  certain  special  charges 
asked  by  plaintiff  below  on  the  trial.  The  bill  of  exceptions  does  not 
show  what  those  special  charges  were,  and  we  are  not  in  a  situation  to 
review  them.  There  are  certain  special  charges  apparently  among  the 
papers,  but  not  attached  to  the  bill  of  exceptions,  not  marked,  filed,  nor 
in  any  way  identified. 
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This  court  cannot  presume  that  these  are  the  special  charges  re- 
ferred to. 

Another  ground  of  error  is  that  the  court  erred  in  admitting  testi- 
mony offered  to  the  plaintiff,  and  rejecting  certain  testimony  offered  by 
defendants  against  their  exception.  In  running  over  what  was  claimed 
to  be  the  testimony,  there  appear  many  objections,  taken  on  both  sides, 
and  certain  exceptions.  There  was  no  brief,  no  oral  argument,  nothing 
presented  by  counsel  to  show  what  exceptions  were  relied  upon.  We 
hardly  think  it  our  duty  to  examine  what  purports  to  be  a  bill  of  excep- 
tions carefully  to  see  if  there  is  possibly  some  error  not  pointed  out  by 
counsel. 

Another  objection  is  that  the  court  erred  in  its  general  charge  to  the 
jury,  and  in  overruling  a  motion  for  a  new  trial.  In  reply  to  that  it  may 
be  said  that  there  is  no  proper  bill  of  exceptions  before  this  court. 
What  purports  to  be  a  bill  of  exceptions  is  a  sheet  of  paper,  commenc- 
ing as  follows :  '*Be  it  remembered  that  on  the  trial  of  this  cause,  plain- 
tiff introduced  the  following  witnesses  (naming  them),  who  are  duly 
sworn  to  testify  as  shown  by  the  printed  testimony,  as  taken  by  the  ofiB- 
cial  stenographer  and  made  part  hereof.  And  thereupon  plaintiff  rested 
her  case." 

''Defendants  to  make  out  their  issue,  called  a  certain  number  ot 
witnesses  (naming  them),  as  shown  by  the  printed  testimony,  and  then 
rested  their  case." 

'Tlaintiff  in  rebuttal  called  a  certain  number  of  witnesses,  etc.,  and 
thereupon  rested  her  case."  This  roll  of  testimony  is  not  noted  on  the 
transcript  as  being  a  part  of  the  testimony,  not  attached  to  the  bill  of  ex- 
ceptions, not  identified  by  the  court,  nor  by  agreement  of  counsel,  but 
is  simply  what  purports  to  be  a  copy  taken  by  the  official  stenographer, 
and  left  with  the  papers  of  the  case.  We  think  this  practice  comes  in 
conflict  with  the  rule  enforced  in  Hicks  v.  Person,  19  O.,  446,  as  well  as 
Busby  V.  Finn,  1  O.  S.,  409,  and  Wells  v.  Martin  &  Co.,  1  O.  S.,  386, 
where  it  is  stated  that  papers  "not  set  out,  or  attached  to  the  bill  of  ex- 
ceptions, or  in  some  way  connected  therewith  as  to  make  them  a  part 
thereof,  cannot  be  taken  a.s  part  of  the  bill  of  exceptions." 

In  Busby  v.  Finn,  above  cited,  depositions  and  exhibits  were  re- 
ferred to  in  the  bill  of  exceptions,  very  much  as  in  this  case,  but  not  in 
fact  attached.  The  court  did  not  consider  that  they  were  properly  at- 
tached so  as  to  form  a  part  of  the  bill  of  exceptions.  But  were  we  to 
waive  the  rigid  rule  enforced  by  the  cases  above  cited,  there  are  numer- 
ous papers  referred  to  in  this  bill  which  have  nowhere  been  filed  nor 
found  among  the  papers.  So  far  as  we  can  judge  from  the  description, 
they  are  important  items  of  evidence  for  the  plaintiff  below. 

It  is  not  necessary  to  remind  counsel  of  the  rule  that  all  the  testi- 
mony must  be  in  the  record  before  a  reviewing  court  can  consider 
whether  the  verdict  is  against  the  evidence. 

We  have,  however,  read  the  testimony.  It  seems  clearly  proven 
that  defendants  sold  intoxicating  liquors  in  large  quantities  to  Mark 
Burns,  the  father  of  the  plaintiff,  and  that  he  was  a  man  very  much  ad- 
dicted to  liquor. 

The  real  conflict  was  as  to  the  time  notice  was  given.  It  was  claimed 
by  plaintiff  the  notice  not  to  sell  was  given  about  February  1,  1880,  and 
claimed  by  defendants  that  it  was  given  about  the  middle  of  June»  1880. 


296  OHIO  DECISIONS-  VoL  XII. 

Hamilton  District  Court  68 

Mark  Burns  died  July  12,  1880.  The  defendants  therefore  claimed 
the  plaintiflF  could  not  have  sustained  much  damage,  as  her  father  died 
so  soon  after  the  notice,  if  given  as  they  claimed. 

This  conflict  of  testimony  was  a  question  properly  to  be  determined 
by  a  jury.  This  is  also  a  case  where  the  statute  permits  exemplary  dam- 
ages to  be  given.  As  the  jury  have  found  a  verdict  for  $165  only,  we 
can  hardly  think  it  excessive  in  either  view  of  the  evidence. 

Judgment  affirmed. 

W.  W.  Symmes,  for  plaintiffs  in  error. 

Dustin,  Diehl  &  McCarthy  and  Thomas  A.  Lane,  for  defendant  in 
error. 


AGREEMENTS— PRACTICE.  77 

[Hamilton  District  Court,  April  17,  188a.] 
W.  C.  FlEDELDEY,  AdMR.,  V.  JOHN  RKIS. 

Th€  averment,  in  answer  to  a  petition  upon  contract,  of  a  material  stipulation  in 
addition  to  what  is  set  forth  in  the  petition  as  the  contract,  amounts  at  the 
most  only  to  a  denial  of  the  contract  set  forth,  and  does  not  entitle  the  defend- 
ant to  open  and  close. 

Error  to  the  Court  of  Common  Pleas. 

Plaintiff  in  error  was  defendant  below.  The  action  was  for  the  price 
of  putting  on  a  tar  and  paper  roof. 

The  petition  alleged  that  the  agreement  was  for  (2.50  a  square,  and 
that  the  work  done  and  material  furnished  was  according  to  the  ag^ree- 
ment.  The  number  of  squares  was  set  out  in  the  petition,  and  judgment 
was  prayed. 

The  answer  was,  that  in  addition  to  the  price  of  $2.50  a  square,  it 
was  provided  by  the  agreement  that  the  paper  should  be  laid  in  three 
thicknesses,  and  tarred  at  the  laps  and  joints.  There  was  a  reply;  and 
upon  the  trial  the  jury  rendered  their  verdict  for  the  plaintiff. 

Avery,  J. 

One  error  assigned  is  that  the  verdict  was  against  the  weight  of  the 
evidence  and  that  the  motion  for  a  new  trial  should  have  been  granted. 
We  have  examined  what  is  set  forth  in  the  bill  of  exceptions  as  the  evi- 
dence, and  are  of  opinion  that  the  verdict  was  not  so  clearly  against 
the  weight  of  it,  that  the  court  can  be  said  to  have  erred  in  overruling 
the  motion. 

The  other  error,  and  that  mainly  relied  on,  was  the  refusal  of  the 
court,  upon  the  trial,  to  permit  the  defendant  to  open  and  close.  The 
claim,  as  we  understand  it,  is  that  the  contract  set  up  in  the  petition  was 
admitted,  but  that  the  defendant  pleaded  an  additional  stipulation,  as  to 
which  the  burden  was  upon  him  and  therefore  entitled  him  to  open  and 
close  the  case. 

This  seems  to  us  to  be  a  misconception  of  the  effect  of  the  pleading. 

If  there  was  an  additional  stipulation,  and  it  made  the  contract  dif- 
ferent from  that  set  out  in  the  petition,  the  effect  of  pleading  it  was  to 
deny  that  the  contract  was  as  alleged. 

The  plaintiff  could  recover  only  by  alleging  and  proving  that  he 
had  performed.     The  allegation  was  made,  by  alleging  the  contract  and 
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that  he  had  complied  with  it.  The  answer  set  up  an  additional  stipuia- 
lion,  and  alleged  that  in  that  particular  there  had  been  no  compliance. 

The  effect  of  such  a  plea  is  well  stated  in  Simmons  v.  Grecu,  35  O. 
S.,  104,  where  it  is  said,  that  in  an  action  upon  a  contract,  the  averments 
of  an  answer  setting  up  a  different  contract  are  immaterial  except  as  a 
denial  of  the  contract  sued  upon.  Denying  the  contract  sued  upon, 
could  not  certainly  entitle  the  defendant  to  open  and  close  the  case. 

Judgment  affirmed. 

Coppock  &  Coppock,  for  plaintiff"  in  error. 
J.  D.  Henry,  for  defendant  in  error. 


78  PARTNERSHIPS. 

[Hamilton  District  Court,  April  17,  188Sb] 

t  Gborgb  G.  Mykrs  V.  E.  Kirby. 

One  partner  is  not  entitled  to  compensation  for  his  services  to  his  firm,  unless 
there  is  a  special  agreement  for  it. 

Error  to  the  Superior  Court  of  CincinnatL 

Smith,  J. 

In  1878,  Henry  Myers  and  George  G.  Myers,  father  and  son,  entered 
into  a  copartnership  to  do  the  business,  on  Walnut  Hills,  of  selling  and 
hanging  wall  paper ;  the  father  contributing  as  his  portion  of  the  capital 
slock,  $1,054.13;  the  son,  $433.70.  The  partnership  agreement  was  ver- 
bal. It  continued  until  the  fall  of  1880,  when  it  was  dissolved  by  the 
death  of  Henry  Myers,  the  father.  After  his  death  the  surviving  part- 
ner petitioned  the  probate  court  for  an  appraisement,  for  the  purpose  of 
purchasing  the  partnership  stock.  An  appraisement  was  ordered  and 
made.  It  does  not  seem  that  he  purchased,  but  continued  in  possession 
of  the  assets  until  this  suit  was  brought,  by  the  administrator  of  the 
father,  for  the  purpose  of  settling  the  partnership. 

The  petition  set  forth  a  statement  of  the  account  between  them, 
from  1878  up  to  the  death  of  the  father,  and  shows  that  the  son  was 
much  in  debt  to  the  firm,  and  had  largely  overdrawn  his  account. 

On  the  trial  it  was  admitted  that  that  was  a  correct  statement  of  the 
account,  and  a  balance  of  $2,608.15  was  due  from  the  son  to  the  father's 
estate,  unless  the  son  was  entitled  to  compensation  for  his  services  to  the 
firm.  This  defense  was  set  up  in  the  answer  and  counterclaim  filed  by 
the  son. 

It  was  claimed  by  the  son,  defendant  below,  plaintiff  in  error  here, 
that  in  1877,  three  years  before  the  death  of  the  father,  that  the  father 
substantially  abandoned  the  firm;  that  he  bought  a  farm  in  Warren 
county,  where  he  went  to  reside,  and  that  there  was  a  special  agreement 
between  father  and  son  that  by  reason  of  the  absence  of  the  father  from 
the  business,  the  son  should  be  specially  compensated  for  his  services ; 
bat  it  does  not  state  what  was  the  compensation  agreed  upon.  This  al- 
leged agreement  is  denied  by  the  administrator  of  the  father.     Upon 

tThis  case  was  affirmed  by  the  Supreme  Court,  leave  to  file  a  petition  in  error 
being  refused,  September  25, 1883. 
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this  issue  the  case  was  submitted  to  the  court.     The  only  witness  was 
Belle  Myers,  the  daughter  of  the  son,  and  granddaughter    of  Henry 
Myers,  the  deceased.     Her  testimony   is  short.     She  says  that  in    the 
spring  of  1877  her  grandfather  bought  a  place  in  Warren  county,  where 
he  moved  and  came  down  about  once  a  month  to  give  his  attention  to 
the  business  of  the  firm.     But  as  an  equivalent  for  his  absence  he  em- 
ployed her  to  take  his  place,  paid  her  ^  a  week  for  the  first  year,  $3 
per  week  for  the  second  year  and  $4  per  week  for  the  third  year.     She 
stated  that  he,  from  time  to  time,  said  to  her  when  she  was  visiting  him 
at  his  farm,  that  her  services  were  no  suitable  equivalent  for  the  services 
of  the  sou ;  that  the  son  was  to  have  compensation,  but  she  never  heard 
any  such  conversation  between  father  and  son,  never  heard  any  agree- 
ment made.     The  result  is,  that  the  alleged  agreement  for  compensation 
for  services  is  not  proven. 

Such  being  the  result  of  the  testimony,  the  court  below  necessarily 
found  against  the  counterclaim  of  the  son,  and  entered  judgment  for 
the  amount  claimed  in  the  petition,  with  interest.  It  is  to  review  this 
finding  that  the  petition  is  filed.  It  is  a  well  established  rule  of  law 
that  in  the  absence  of  any  special  agreement,  neither  partner  is  entitled 
to  compensation  for  his  services.  1  Collier  on  Partnership,  p.  392,  n.  ; 
Story  on  Partnership,  sec.  182;  Phillips  v.  Turner,  2  Dev.  &  B.  (N.  C.) 
Eq.,  123;  Forrer  v.  Forrer's  Exrs.,  29  Grat.,  184;  Hellraan  v.  Mendel, 
6  Dec.  R..  829  (s.  c.  8  Am.  Law  Rec,  360) ;  Caldwell  v.  Leiber,  7  Paige 
Chan.,  483,  and  numerous  other  cases  cited  by  counsel  in  their  brief. 

In  Forrer  v.  Forrer's  Bxrs.,  supra^  it  was  held  in  a  well  considered 
case,  that  '*  the  law  is  well  settled  that  one  partner  is  not  entitled  to  claim 
compensation  for  his  services  in  the  business  without  a  special  contract 
for  such  compensation.  And  although  in  that  case  one  partner  attended 
almost  exclusively  to  a  very  large  partnership  business  from  1844  to 
1865,  there  having  been  no  agreement  for  compensation  to  him,  he  is  not, 
under  the  circumstances,  entitled  to  compensation." 

In  fact  counsel  seems  to  admit  that  to  be  the  law,  because  his 
counterclaim  rests  on  a  special  agreement  which  he  is  not  able  to  prove. 
But  the  facts  and  circumstances  in  this  case  rebut  the  presumption  of 
any  agreement  for  special  compensation.  The  facts  show  that  the  father 
contributed  largely  in  excess  of  his  son  to  the  capital  stock,  and  placed  a 
person  in  the  firm  for  the  whole  three  years,  whose  wages  he  paid. 
The  further  fact  that  there  were  no  memoranda  showing  the  agreement 
for  compensation  as  claimed,  tends  strongly  to  negative  his  daim  that 
there  was  a  special  agreement  for  compensation. 

Judgment  affirmed. 

Campbell  &  Bates,  for  plaintiff  in  error. 

R.  B.  Wilson,  for  defendant  in  error. 


iOO  BILLS  OF  BXCHANOB. 

[Hamilton  District  Court,  188a.] 

Thv  Orsbnlsss-Ransom  Co.,  a  Corporation,  Btc.,  v.  W.  J.  Bbrxb. 

1.  An  order  in  writing  for  $100  in  factory  work,  accepted  *'  payable  in  new,  manu- 
factured  work  in  oar  line,*'  is  not  a  bill  of  exchange,  and  in  aa  action  npon  it 
the  consideration  must  be  alleged  and  proved. 
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2.  Ui>on  reversal  of  the  jndgment  lor  plaintiff  in  such  action,  although  no  con- 
sideration is  alleged  in  the  petition  and  the  special  findings  of  fact  contain 
nothing  upon  the  Question,  the  reviewing  court,  in  the  absence  of  anything  to 
show  what  the  evidence  was  will  not  render  judgment  lor  the  defendant  uut 
will  remand  for  new  trial. 

Error  to  the  Court  of  Common  Pleas. 

AVBRY,  J. 

The  action  brought  was  upon  the  following  order ; 

"  $100.  Cincinnati,  August  2,  1877. 

Messrs,  Greenless-Ransom  Co.,  will  please  to  pay  one  hundred  dol- 
lars in  factory  work  to  W.  J.  Berne,  or  order,  and  charge  to  account  ol 

Alex.  Roff." 

"  Accepted,  payable  in  new  manufactured  work  in  our  line. 

Grbbnlbss-Ransom  Co., 

Per  Ransom,  President." 

The  petition  merely  set  out  the  order  and  alleged  that  it  had  been 
drawn  and  accepted,  and  that  payment  had  been  demanded  in  factory 
work  and  refused.  The  answer  denied  the  demand.  Upon  the  trial 
separate  conclusions  of  law  and  fact  were  found  by  the  court  as  required 
under  sec.  5205,  Rev.  Stat.  The  only  facts  found  were,  that  the  order 
had  been  drawn  and  delivered  to  the  plaintiff  and  accepted  by  the 
defendant,  and  that  demand  had  not  been  made  at  the  defendant's 
factory,  but  personally  of  the  president  who  declared  positively  the  com- 
pany would  not  honor  the  order.  Judgment  for  $100  and  interest  was 
thereupon  rendered.  The  error  assigned  is  the  absence  of  any  finding 
of  consideration. 

Promissory  notes  and  bills  of  exchange  import  consideration,  Chitty 
on  Bills,  ch.  Ill,  sec.  1;  and  in  Dugan  v.  Campbell,  1  O.,  115,  it  is  held 
that  a  written  promise  for  the  payment  of  money,  if  the  payee  does  not 
take  the  amount  out  in  store  goods,  is  a  promissory  note  upon  which 
action  may  be  brought  and  sustained  without  setting  forth  or  proving 
the  consideration.  The  origin  of  this  practice  upon  notes  payable  in 
merchandise  is  traced  in  Denison  v.  Tyson,  17  Vt.,  549,  Redfield,  J. ; 
and  from  the  forms  of  declaration  in  our  earlier  practice  books,  (Wilcox, 
p.  54 ;  Swan  Pr.  &  Prec.  889,)  would  appear  in  this  state  to  have  been 
settled.  But  it  was  confined  to  notes,  and  seems  not  to  have  extended 
to  accepted  orders. 

An  order  payable  otherwise  than  in  money  is  not  a  bill  of  exchange. 
Edwards  on  BiUs,  sec.  299 ;  Chitty  on  Bills,  91.  It  is  of  the  essence  of  such 
instruments  that  they  should  be  for  money.  Their  origin  was  in  the 
necessities  of  commerce,  requiring  some  convenient  means  of  shifting 
funds  from  place  to  place.  The  very  name,  *'  bill  of  exchange,"  indicates 
their  object.  "  An  instrument  is  shown  of  its  character  as  a  bill  of 
exchange  if  made  payable  in  a  different  medium  than  money."  Daniel 
on  Neg.  Instr.,  161.  An  order  for  a  given  sum  payable  in  goods  or 
specific  articles  is  not  a  bill  of  exchange  or  equivident  to  one.  Atkinson 
V.  Manks,  1  Cow.,  691,  707;  Jeffries  v.  Hager,  18  Mo.,  272;  Gwinn  v. 
Roberts,  8  Ark.,  72;  Gushee  v.  Eddy,  11  Gray,  602. 

The  accepted  order  payable  in  factory  work  became,  upon  default  of 
payment  according  to  its  terms,  a  money  demand.  Newman  v. 
McGregor,  6  O.,  M9,  852 ;  Sperry  v.  Johnson,  11  O.,  458.  But  it  was 
D^t  in  the  beginning  for  money.     There  was  nothing  upon  the  face  of 
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the  order  to  indicate  consideration — no  such  words  as  **  value  received  ** 
or  other  equivalent  expression.  To  ''charge  to  account  of  Alex.  Roff,"  was 
no  more  than  a  direction  to  debit  the  drawer.  The  acceptance  of  coarse 
was  a  promise  to  do  so,  but  no  consideration  appeared  for  it ;  and  so  far 
as  the  petition  and  findings  went  there  was  no  estoppel.  It  was  not 
alleged  or  found  that  the  plaintiff  had  been  induced  to  part  with  value. 
The  drawer  had  not  been  debited.  The  direction  to  charge  to  his 
account  was  not,  of  itself,  an  expression  to  imply  there  were  credits  in 
his  favor.  And  in  an  instrument  of  this  kind,  unless  there  are  expres- 
sions inconsistent  with  any  other  theory  than  that  it  is  upon  con- 
sideration, the  consideration  must  be  alleged  and  proved.  Daniel  on 
Negotiable  Instruments,  161. 

For  the  absence  of  any  finding  of  consideration  the  judgment  must 
therefore  be  reversed.  But  when  a  judgment  is  reversed,  **  the  court 
reversing  the  same  shall  proceed  to  render  such  judgment  as  the  court 
below  should  have  rendered,  or  remand  the  cause  to  the  court  below  for 
such  judgment."  Section  6726,  Rev.  Stat.  Although  limited  to  judg- 
ments on  the  pleadings,  or  where  there  has  been  an  agreed  statement  or 
special  finding  of  facts,  Emery's  Sons  v.  Irving  Bank.  25  O.  S.,  360, 
the  language  seems  imperative.  The  question  arises  then,  whether  to 
render  judgment  or  to  remand  for  new  trial. 

A  fact  not  found  it  is  said  must  be  presumed  not  to  exist.  Van 
Syckel  v.  Stewart,  77  Penn.St.  124;  Graham  v.  State,  66  Ind.,  386. 
395  ;  Parker  v.  Hubble,  75  Ind.,  580,  585  ;  McKeen  v.  See,  4  Rob.,  449. 
But  there  is  an  apparent  distinction  between  maintaining  a  judgment 
upon  the  findings  and  rendering  a  new  judgment.  The  provision  for 
special  findings  of  fact,  is  to  enable  exception  to  be  taken  to  **  the 
decision  upon  the  questions  of  law."  Section  5205,  Rev.  Stat.  The 
findings  accordingly  must  be  in  sufficient  detail  for  the  reviewing  court 
to  pass  upon  the  law.  McCandless  v.  Kelsey,  16  Kas.,  557 ;  Biggs  v. 
Eggan,  17  Kas.,  589,  591 ;  Adams  v.  Champion,  31  Mich.,  233. 

The  general  rule  is  that  all  material  issues  should  be  disposed  of  by 
the  findings,  and  if  uncertain  or  defective  no  judgment  can  be  entered. 
Blake  v.  Davis,  20  O.,  231,  249 ;  Whiteside  v.  Russell,  8  W.  &  S.,  44,  47; 
State  V.  Duncan,  2  McCord,  129  ;  Loew  v.  Stocker,  61  Penn.  St.,  347, 
352.  It  was  so  held  in  Dogge  v.  Ins.  Co.,  49  Wis.,  501,  503,  where  the 
issue  being  upon  the  assignment  of  a  policy,  the  finding  was  there  was 
no  "  sufficient  "  assignment ;  and  in  Kennedy  v.  Berry,  52  Cal.,  87,  where, 
in  an  action  upon  contract,  the  consideration  was  denied  and  the  court 
failed  to  find  on  that  i.ssue. 

It  is  true  that  here  there  was  no  issue  as  to  the  consideration. 
The  petition  did  not  allege  it,  and  the  answer  merely  denied  the  demand. 
Upon  the  pleadings  there  was  nothing  to  try.  Nevertheless,  there  was  a 
trial,  and  tor  all  that  appears  there  may  have  been  evidence  of  considera- 
tion. It  would  have  been  competent  afterward  to  conform  the  pleadings 
to  the  proof.  In  the  absence  of  a  bill  of  exceptions,  to  show  what  the 
evidence  was,  there  is  no  certainty  as  to  this.  To  render  final  judg- 
ment for  want  of  consideration  would  be  giving  the  force  of  a  finding  of 
fact  to  an  omission  to  find,  which  after  all  may  have  been  merely 
clerical.  See  Pike  v.  Vaughn,  39  Wis.,  499,  506;  Lumber  Co.  v. 
Plummer,  49  Wis.,  666. 

Judgment  reversed  and  remanded  for  new  triaL 

Wilby  &  Wald,  for  plaintiff  in  error. 

N,  Bird,  for  defendant  in  error. 
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SUSPENSION  OF  SENTENCE.  10  i 

[Hamilton  Common  Pleas.] 

James  Bird  v.  (City)  Cincinnati. 

Where,  apon  plea  of  guilty  of  a  misdemeanor  under  a  city  ordinance,  the  accused, 
after  judgment  of  imprisonment  is  pronounced,  requests  the  court  to  suspend 
the  execution  of  the  sentence  that  he  may  leave  the  city  limits,  and  is  released 
from  custody,  but  fails  to  leave  and  is  arrested  and  confined  as  provided  in  the 
judgment,  the  suspension  of  the  sentence,  if  erroneous,  was  not  prejudicial  to 
him,  and  he  is  not  in  a  position  to  complain. 

Application  for  leave  to  file  petition  in  error  to  the  Police  Court  of 
Cincinnati. 

Johnston,  J. 

The  bill  of  exceptions  shows  that  Bird,  having  been  arrested  for 
loitering,  waived  trial  by  jury  in  the  police  court  and  in  open  court 
pleaded  guilty ;  and  it  was  adjudged  by  the  court  that  be  be  confined 
oO  days  in  the  work-house  and  pay  a  fine  of  (50  and  costs.  The  record 
shows  that  thereupon,  at  his  request  and  with  his  consent,  the  execution 
of  such  judgment  was  suspended  until  9  o'clock  p.  m.  of  the  same  day, 
that  he  might  leave  said  city  and  remain  away  therefrom  and  avoid 
imprisonment,  and  thereupon  he  was  released  from  custody.  The 
record  further  shows  that  upon  being  released  he  did  not  leave  the  city — 
and  thereupon  he  was  arrested  and  taken  to  the  work-house  to  comply 
with  such  judgment,  and  he  is  now  serving  his  time  there  under  the 
judgment  referred  to.  It  is  claimed  that  because  of  such  order  suspend- 
ing said  judgment  and  release  of  the  accused,  it  became  null  and  of  no 
effect  and  that  the  police  court  without  authority  has  imprisoned  him 
thereunder — also  that  the  ordinance  is  void. 

That  the  police  court  had  jurisdiction  of  the  offense  and  of  the 
person  of  Bird,  there  can  be  no  doubt.  It  had  power  to  pronounce  the 
judgment.  The  judgment  is  regular  up  to  the  point  wherein  the  order 
of  suspension  occurs. 

The  suspension  is  not  upon  the  holding  or  finding  of  the  court,  but 
"upon  the  request  and  consent  of  the  accused."  Being  "  by  consent," 
it  is  questionable  if  the  validity  of  such  order  of  suspension  can  be 
called  in  question,  even  if  irregular  or  erroneous.  Jackson  v.  Jackson, 
16  O.  S.,  168,  166  ;  Wells  v.  Martin,  1  O.  S.,  386.  He  was  released  from 
arrest,  he  accepted  the  benefits  ot  the  order  of  suspension.  It  was  mis- 
demeanor only  for  which  he  was  arrested.  A  party  ought  not  to  be 
permitted  voluntarily  to  take  the  benefit  of  a  judgment  and  then 
attempt  to  reverse  it.    Tabler  v.  Wiseman,  2  O.  S.,  207,  216. 

In  a  criminal  case  the  accused  may  be  bound  by  action  taken  upon 
his  request  or  by  his  consent,  even  in  felonies.  Stewart  v.  State,  16  O. 
S.,  156,  160 ;  Hughes  v.  State,  85  Ala.,  851;  Bishop's  Criminal  Law,  vol. 
1,  sec.  996,  et  seq,:  Bishop's  Criminal  Procedure,  sec.  118.  In  People 
V.  Robinson,  46  Cal.,  97,  the  statute  providing  that  a  defendant  could  not 
be  sentenced  until  six  hours  after  the  return  of  the  verdict,  the  defend- 
ant requested  the  court  to  disregard  that  provision  and  sentence  him 
immediately  for  the  crime  of  manslaughter.  The  defendant  seeking  to 
take  advantage  of  this  departure  from  the  express  letter  of  the  statute, 
the  court  say  "-     '*  He  requested  the  court  to  disregard  it  (the  statute)  in 
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his  favor  and  cannot  now  be  heard  to  say  that  the  court  erred  in  grant- 
ing his  own  request." 

The  order  of  suspension,  if  erroneous,  did  not  affect  the  judgment, 
and  hence  while  it  might  be  reversed,  the  judgment  valid  from  the 
beginning  remained  enforcible.  Lougee  v.  State,  11  O.,  68  ;  Bonsai  v. 
State,  11  Om  72.  In  these  cases  say  the  court,  '*  so  far  as  the  sentence  is 
in  conformity  with  law  it  should  be  afomed  ;  so  far  as  it  is  against  law, 
it  should  be  reversed."  A  reversal  as  to  the  suspension  would  be  of  no 
benefit  to  the  accused.  Our  statute  does  not  in  terms  require  sentence  of 
imprisonment  to  commence  in  presenti^  Williams  v.  State,  18  O.  S.,46, 
and  in  the  same  case  it  is  decided  that  where  the  error  is  in  the  sentence, 
the  validity  of  the  conviction  is  not  affected,  p.  49.  The  offense  being 
the  violation  of  a  city  ordinance,  a  misdemeanor— the  accused  having 
pleaded  guilty,  and  obtained  at  his  request  and  by  his  consent  the  order 
suspending  the  execution  of  the  judgment,  and  having  thereby  obtained 
his  liberty — having  voluntarily  made  his  election  to  enjoy  freedom  out- 
side the  city's  limits,  rather  than  endure  servile  imprisonment  therein — 
should  not  be  heard  to  complain  of  error  in  such  judgment  and  order. 

This  is  not  the  case  of  a  court  stui  sponU^  suspending  its  judgment 
against  the  protest  of  the  accused  and  ordering  him  beyond  the  city's 
limits  or  the  confines  of  the  state.  The  record  presenting  no  error  to 
the  prejudice  of  the  plaintiff  in  error,  leave  to  file  is  refused. 


(19  STREET  RAILWAY  CONSENTS. 

[Hamilton  Common  Pleas  Conrt.] 

fCHRISTIAN  RAPP  V.  CINCINNATI  AND  STORRS  AND  SBDAMSVILLS 

R.  R.  Co. 

1.  The  written  consent  of  the  owners  of  more  than  one-half  of  the  feet  front  of  the 

lots  and  lands  abutting  on  the  street  or  public  highway  along  which  it  is  pro- 
posed to  construct  a  street  railway  or  extension  of  one,  as  provided  for  in  sec 
34H9.  Rev.  Stat.,  means  the  consent  of  all  the  owners  of  property  along  the 
route,  no  matter  whether  it  be  upon  one  street  or  npon  several. 

2.  The  "  owner  "  must  be  the  owner  of  at  least  a  freehold  estate  in  the  property  in 

order  to  give  the  consent 
8.  The  *'  written  consent "  provided  for  cannot  be  given  by  an  agent,  the  power 
given  by  the  legislature  cannot  be  delep^ted  to  another. 

4.  A  person  holding  a  life  estate  under  a  will  may  consent    A  father  cannot  con- 

sent for  a  daughter.  The  president  of  a  corporation  cannot  consent  withont 
authority  from  the  board  of  directors.  Husband  cannot  consent  for  his  wife. 
Tenant  by  curtesy  or  dower  may  consent.  One  of  tenants  in  common  cannot 
consent.  Guardian  for  minors  cannot  consent  for  minors.  Executors  with 
power  to  sell  cannot  consent. 

5.  muaere^  whether  council  may  consent  for  a  municipal  corporation. 

Application  for  Injunction. 

LONGWORTH,  J. 

The  substantial  facts  of  the  case  are  the  same  as  those  in  the  case  of 
Kilgour  &  Sommers  against  the  city  and  the  railroad  company,  decided 
at  the  last  term  of  this  court,  and  it  is  not  necessary  to  make  a  restate- 
ment of  the  facts  now.    These  suits  differ  from  that  of  Kilgour  &  Som- 

tSee  also  Tone  v.  Columbus,  1  Circ.  Dec,  168;  Simmons  v.  Toledo,  4  Cire.  Dec. 
69 ;  and  Columbus  v.  Dohl,  44  O.  S.,  479. 
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mers  in  that,  in  these  the  claims  are  urged  on  behalf  of  property  holders 
in  their  own  rights ;  whereas,  in  the  case  of  Sommers  &  Kilgour,  the 
claim  was  urged  by  taxpayers  under  the  statute  in  behalf  of  the  corpo- 
ration. 

Christian  Rapp  ia  the  owner  of  property  on  Walnut  street,  Uphoff 
on  Seventh  street,  and  Burdick  on  Twelfth  street.  The  ordinance  gives 
the  railway  company  a  choice  of  several  routes,  and  was  passed  in  Jan- 
uary last.  Section  3489,  Rev.  Stat.,  provides  that  no  such  grant  as  the 
one  contemplated  by  this  ordinance  shall  be  made  until  there  is  produced 
to  council,  or  the  commissioners,  as  the  case  may  be,  the  written  consents 
of  the  owners  of  more  than  one- half  of  the  feet  Iront  of  the  lots  and  lands 
abutting  on  the  street  or  public  highway  along  which  it  is  proposed  to 
construct  the  railway  or  extension  thereof. 

The  Supreme  Court  has  decided  that  a  provision  like  this  is  made 
for  the  benefit  of  the  property  owner ;  that  it  either  creates  in  him  a 
right,  or  recognizes  a  right  as  previously  existing,  and  that  the  property 
owner  has  a  right  to  insist  that  the  condition  of  the  passage  of  the  ordi- 
nance shall  be  strictly  fulfilled,  and  that  this  condition,  that  the  consent 
of  a  majority  shall  be  first  obtained  in  writing,  is  a  condition  precedent 
to  that  ordinance. 

The  consent  must  not  only  be  obtaiined,  but  it  must  be  obtained  in 
writing,  and  that  writing  must  be  produced  to  council  prior  to  their  right 
to  pass  the  ordinance,  or  make  the  grant.  Whether  such  a  condition  be 
reasonable  is  a  question  for  the  legislature,  and  not  for  the  courts  to 
determine.  The  legislature  has  seen  fit  to  make  this  a  condition  and 
prescribed  the  form.  They  have,  however,  left  it  in  a  state  of  very 
troubleseme  ambiguities,  which  make  it  almost  impossible  for  me  to  decide 
with  reasonable  certainty,  what  the  real  intent  of  the  legislature  was,  if, 
peradventure,  it  had  any  intent  at  all.  In  the  first  place  it  provides  that 
the  written  consent  shall  be  the  consent  of  a  majority  of  the  owners 
along  the  street  or  public  way  along  which  it  is  proposed  to  construct 
such  railway. 

Now,  the  extension  in  question  is  not  constructed  along  a  street  or 
public  way.  Neither  is  any  other  extension.  They  are  constructed 
along  various  streets.  And  whether  the  statute  intends  to  require  the 
consent  of  a  majority  of  the  owners  along  all  the  streets,  taking  the  route 
as  though  it  lay  upon  one  street,  or  whether  it  intends  to  make  requisite 
the  consent  of  the  owners  upon  each  street  over  which  the  road  is  to  pass 
as  a  condition  to  its  right  to  pass  on  that  particular  street,  is  a  question 
which  it  is  by  no  means  easy  to  determine.  My  own  view  is  this  :  that 
the  reasonable  construction  of  the  section  is  that  the  street  or  public  way 
mentioned  is  the  route  of  the  railroad,  and  that  the  consent  required  is  a 
majority  of  the  consents  of  all  the  owners  of  property  upon  that  route, 
no  matter  whether  it  be  upon  one  street  or  upon  several,  and  that,  if  a 
majority  of  the  consents  is  given  along  the  whole  route,  as  provided  by 
statute,  the  terms  have  been  sufficiently  complied  with.  Very  strong 
arguments  exist  upon  the  other  side,  but  I  believe  that  to  be  the  proper 
construction  of  the  section. 

Again,  a  still  more  difficult  and  much  more  important  question  arises 
upon  the  words, ''  written  consent."  In  many  instances  in  those  cases 
the  owners  themselves  have  not  given  any  written  consent,  but  there  is  a 
written  consent  given  on  their  behalf  by  an  agent,  and  the  question  is 
whether,  in  the  contemplation  of  the  statute,  that  is  the  written  consent 
of  the  owner. 
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The  statute  of  frauds  provides  that  the  memorandum  in  writing 
therein  required  shall  be  signed  by  the  owner  or  his  agent  thereunto  duly 
authorized.  This  statute  providing  for  consents  makes  no  mention  of 
agents,  and,  in  terms,  does  not  provide  that  the  consent  may  be  given  by 
them.     The  question  is  whether  or  not  that  is  implied. 

Now,  as  I  understand  the  current  of  modern  decisions,  it  has  been 
to  increase  the  application  of  the  maxim,  **  Qui  facet  per  alium^  facet  per 
se,^'  It  is  not  many  years  ago  since  the  old  doctrine  that  a  corporation 
could  act  only  under  its  seal  was  rigidly  enforced  in  almost  every  case, 
whereas,  to-day,  almost  all  the  acts  of  corporations  are  performed  through 
agents,  and  the  doctrine  of  ratification,  or  some  other  doctrine  is  brought 
in  to  bear  out  these  acts  and  to  give  them  validity.  There  is  one  excep- 
tion to  the  maxim,  ^*  Qui  facet  per  alium^  facit  per  se"  which  is  founded 
in  justice  and  in  reason,  and  which  is,  though  not  of  as  extensive  appli- 
cation as  the  other,  as  certain  in  the  application,  and  its  limitations  are 
as  well  understood  as  the  maxim  first  spoken  of,  and  that  is  that  a  dele- 
gated power  cannot  be  redelegated.  If  the  act  to  be  performed  is  an  act 
requiring  the  exercise  of  personal  judgment,  or  personal  skill  or  dis- 
cretion, that  act  cannot  be  delegated  to  another  party  to  be  performed 
by  him.  If  one  employs  an  artist  to  paint  a  picture  and  the  artist  agrees 
to  paint  it,  he  cannot  employ  somebody  else  to  paint  it  for  him.  If  the 
legislature  provide  that  a  judge  shall  decide  a  question, the  judge  cannot, 
in  the  absence  of  special  authority,  allow  somebody  else  to  decide  it  and 
ratify  his  decision.  If  the  legislature  intended,  by  requiring  these  con- 
sents, to  call  upon  the  property  holders  for  an  expression  of  their  opinion 
concerning  the  advisability  of  the  extension,  clearly  they  cannot  perform 
that  act  by  delegation  to  another. 

The  object  of  this  statute,  as  I  read  it,  is  two-fold :  First,  to  require 
that  the  city  council,  speaking  on  behalf  of  public  interest,  shall  deter- 
mine that  such  an  extension  is  for  the  public  benefit,  and  that  being 
determined,  to  prevent  any  grant  until  private  interest  has  also  had  its 
say — to  leave  to  the  property  owners  the  question  whether  or  not  it  is 
for  their  interest. 

The  location  of  a  street  railroad  through  a  city  may  be  a  great  public 
benefit.  It  may  be  a  great  benefit  to  the  private  owners  of  property. 
On  the  other  hand,  it  may  be  a  great  damage,  and  the  question  whether 
it  is  a  benefit  or  a  damage  depends  upon  the  facts  of  each  particular  case. 
The  test  which  the  legislature  has  seen  fit  to  adopt  is  by  leaving  first  to 
the  council  the  question  of  the  public  benefit,  and  to  the  property  owners 
the  question  of  private  benefit.  If  a  majority  of  the  property  owners 
vote  in  favor  of  the  road,  the  road  is  located,  no  matter  what  the  minority 
may  choose  to  say.  If  the  object  of  obtaining  the  consent  was  to  obtain 
from  the  consenting  property  owner  a  right  which  the  owner  of  the  prop- 
erty had,  then  the  consent  of  all  would  have  to  be  required  in  reason  and 
justice,  for  it  would  be  utterly  unjust  to  allow  one  man  to  consent  away 
the  rights  of  another.  If,  however,  this  consenting  is  a  vote,  an  expres- 
sion of  opinion,  then,  in  reason,  we  would  expect  the  majority  to  deter- 
mine the  question,  and  it  is  only  a  majority  vote  which  die  statute 
requires. 

I  am  very  clear  in  my  own  mind  that  that  is  the  object  and  intent  of 
the  statute ;  that  it  calls  for  an  expression  of  the  opinion  of.  the  property 
owners  as  to  whether  or  not  this  extension  ought  to  be  made,  and,  if  that 
is  so,  it  follows  or  necessitates  that  the  act  must  be  performed  in  the  man- 
ner pointed  out  by  statute  and  in  no  other.     It  is  their  consent  which  is 


Vol.  XII.  LAW  BULLETIN.  305 

Rapp  V.  Railway  Co.  1 1 9 

required,  and  which  is  required  in  a  particular  way.  to  wit :  by  writing. 
It  is  an  act  which  cannot  be  performed  by  delegated  authority.  It  can 
be  performed  only  by  the  person  mentioned  in  the  statute,  and,  if  the 
lejfislature  had  intended  to  enlarge  the  right  so  as  to  permit  the  property 
owner  to  delegate  this  authority,  or  to  appoint  an  agent  to  perlorm  it  for 
him,  they  could  have  said  so,  which  they  have  seen  fit  not  to  do. 

In  45  N.  Y.,  78-J,  this  same  question,  as  I  understand  it,  arose. 
Under  the  laws  of  New  York  many  of  the  acts  which  our  county  com- 
missioners perform  are  performed  by  an  officer  there  known  as  county 
judge.  The  statute  authorizes  him  to  encumber  the  property  of  the 
county,  by  creating  a  debt,  upon  the  petition  of  a  majority  of  the  tax- 
payers in  writing.  A  petition  was  filed  and  a  majority  of  the  property 
holders  actually  petitioned,  but  the  signatures  were  the  signatures  of 
others  in  their  behalf  made,  and  the  question  was  whether,  under  that 
statute,  the  property  owner,  or  taxpayer,  must  himself  sign,  or  whether 
he  could  delegate  that  power  to  another,  and  the  court  of  appeals  of  New 
Vork  decided  that  the  maxim,  ^^  Delegatus  non potest  delegare ^^^  applied 
and  that  none  but  the  taxpayer  himself  could  be  recognized  as  signing  the 
petition. 

"  Like  the  elective  franchise,"  says  the  court,  "it  must  be  exercised 
in  person  and  is  not  the  subject  of  agency.  If  another  may  write  the 
aame  of  a  petitioning  taxpayer,  it  must  be  under  a  special  power  for  that 
purpose,  so  that  the  act  will  be  the  act  of  the  taxpayer  and  in  the  exer- 
cise of  discretion. 

The  act  is  of  a  personal  nature,  involving  a  personal  trust  or  con- 
fidence and  is  incapable  of  being  delegated." 

Now,  I  can  not  see  why  these  two  cases  are  not  governed  by  pre- 
cisely the  same  principle.  It  is  argued  by  the  counsel  for  the  defendant 
that  the  case  in  New  York  was  a  case  where  a  burden  was  to  be  imposed 
upon  a  taxpayer,  and  for  that  reason  the  law  should  be  construed  with 
greater  strictness  than  in  this  case,  where  not  only  no  burden  is  to  be 
imposed,  but  a  public  benefit  is  to  take  place.  With  all  respect  to  the 
argument  of  the  counsel,  it  strikes  me  that  it  is  reasoning  in  a  very 
vicious  circle.  To  build  a  railroad  without  warrant  of  law  and  against 
the  contemplation  of  law  would  not  be,  in  a)mtemplation  of  law,  a  public 
benefit.  It  is  in  contemplation  of  law  a  public  benefit  when  built  in 
such  manner  as  provided  by  statute. 

Now,  to  say  that  it  is  a  public  benefit  first,  and  therefore  that  the 
law  of  consents  shall  be  determined  in  one  way  or  the  other,  seems  to  me 
unreasonable.  It  is  the  consent  which  determines  the  fact  first  whether 
it  be  a  benefit  or  not ;  but,  until  the  consents  have  been  given,  no  pre- 
sumption arises  that  this  is  a  benefit.  But  I  do  not  myself  believe  that 
this  is  the  true  test.  The  true  test  is  whether  or  no  the  object  of  the 
statute  is  to  call  upon  the  property  owner,  or  taxpayer,  as  the  case  may 
be,  for  an  expression  of  judgment,  or  whether  it  asks  him  to  grant  prop- 
erty. If  it  calls  upon  him  for  an  expression  of  personal  judgment,  it  is 
a  personal  trust  and  can  not  be  delegated,  and  that  that  is  the  intention 
of  this  statute  I  have  no  doubt. 

The  question  then  is  :  Have  these  consents  been  obtained  ?  I 
must  thank  counsel  for  furnishing  me  with  very  elaborate  briefs,  which 
have,  to  a  certain  extent,  facilitated  my  investigation  of  the  facts  in  this 
case,  which  are  very  voluminous,  and  I  have  been  a  good  deal  assisted  by 
tnese  brieL. 

8    L.  B.        20 


306  OHIO  DECISIONS.  Vol.  XIL 

-  - ^^^^^^^— 

1 19  Hamilton  Common  Pleas  Court. 

The  extension  begins  at  a  terminus,  the  comer  of  Fourth  and  Wal- 
nut streets,  in  this  city,  and  then  runs  over  the  lines  of  other  roads  and 
through  streets  where  it  has  to  construct  a  line  of  its  own.  The  statute 
requires  the  consent  of  the  owners  along  the  streets  where  such  road  is 
to  be  constructed.  It  does  not  require  the  consent  of  owners  along  the 
streets  where  their  cars  are  to  be  run  on  other  t*  acks  and  no  construc- 
tion of  any  kind  is  to  take  place.  The  streets  on  which  this  extension  is 
to  be  constructed  are  Walnut,  Twelfth,  Central  avenue,  Hopkins  street, 
Dalton  avenue,  Gest  street  and  McLean  avenue. 

The  company,  as  I  say,  have  the  right  to  take  either  of  the  routes, 
one  of  which  would  include  Seventh  street,  in  which  UphofPs  property 
is,  and  an  additional  distance  on  Walnut  street. 

Taking  the  first  route,  the  first  street  upon  which  consents  are 
required  is  Twelfth.  Now,  on  Tweh'th  street  1,236.83  feet  of  property 
have  consented.  Concerning  these  consents,  which  are  given  by  the 
owners  in  writing,  there  is  no  dispute.  One  thousand,  one  hundred  and 
sixty-one  feet  have  not  consented.  Concerning  these  there  is  no  dispute. 
But  certain  property  is  counted  as  consenting  which  is  disputed.  In  the 
first  place,  A.  Doscher  owns  37.60  feet.  His  consent  is  signed  by  Gesina 
Doscher,  his  wife.  A.  Doscher,  it  appears,  is  dead,  and  under  his  will 
his  wife  holds  a  life  estate.  Without  stopping  to  give  reasons  which 
would  make  my  opinion  interminably  long,  and  from  necessity  it  has  to 
be  almost  interminably  long,  I  simply  give  my  conclusion  with  very  few 
reasons.  I  am  of  the  opinion  that  the  wife,  holding  a  life  estate  in  the 
property,  is  in  contemplation  of  law,  owner  of  this  property  in  contem- 
plation of  this  statute,  and  she  is  the  proper  person  to  give  consent.  For 
that  reason  I  count  the  consent  of  Doscher. 

Mary  Meyers  owns  twenty  feet,  signed  P.  Rauth,  her  father,  and  has 
authority  to  consent  for  her.  This  is  a  case  of  signing  by  an  agent  and 
must  be  thrown  out  for  the  reasons  given. 

The  German  Mutual  Insurance  Company  own  100  feet.  The  presi- 
dent signed  the  consent.  There  was  no  meeting  of  the  board  of  directors  ; 
no  resolution  of  the  company  to  get  its  consent,  or  a  majority  of  them 
individually  approved  of  it  and  afterward  ratified  the  act  of  the  president. 
The  question  is  whether  this  is  a  consent.  A  corporation  can  only  act 
by  its  board  of  directors.  If  the  president,  as  agent,  has  authority  to  per- 
form an  act,  then  it  is  neither  here  nor  there  in  this  case.  Assuming 
that  he  had  authority,  it  is  still  the  act  of  an. agent,  and  therefore  can  not 
be  counted.  If  the  board  of  directors  had  passed  a  resolution  and  the 
president  had,  in  pursuance  of  that  resolution,  signed  the  consent  of  the 
corporation,  then  it  would  be  the  act  of  the  corporation.  In  one  view  of 
the  question  it  is  the  act  of  an  agent.  A  corporation  which  is  not  an 
existing  thing,  in  reality  never  can  perform  any  act  except  by  the  act  of 
another ;  but,  in  contemplation  of  law,  it  would  be  directly  the  act  of  the 
corporation,  whereas,  the  president  having  signed  without  any  meeting, 
without  any  action  on  behalf  of  the  directors,  acted  on  his  own  author- 
ity. Now,  whether  he  had  authority  or  not,  is  immaterial.  If  he  had 
no  authority,  it  is  not  a  consent  at  all.  If  he  had  authority,  it  is  the  con- 
sent of  a  corporation  through  its  agent,  and  can  not  be  counted. 

Euretta  Gilpin  and  certain  tenants  consented  as  follows:  The 
signature  is  Euretta  Gilpin  by  W.  H.  Gilpin.  Euretta  Gilpin  appears  to 
be  the  owner  of  the  fee,  and  the  others  to  be  her  tenants.  This  is  signed 
by  an  agent,  and  for  that  reason  must  be  disregarded.  Mrs.  Gilpin  owns 
174  f^Pt 
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Jonathan  Emerson  ninty-nine  feet,  and  the  signature  is  Mary  Emer- 
son. Jonathan  is  dead  and  Mary  Emerson  holds  a  life  estate  in  the  prop- 
erty. As  in  the  case  of  Doscher,  this  consent  will  be  counted.  I  am  ot 
the  opinion  that  the  owner  of  a  life  estate,  as  a  tenant  by  the  curtesy,  a 
freehold,  is,  in  contemplation  of  this  statute,  at  least,  the  owner  of  the 
property. 

Wm.  Cameron's  estate  owns  sixty  feet  on  Central  avenue.  Wm. 
Cameron  is  dead  and  his  widow  is  the  owner  of  a  dower  interest  in  the 
tract,  rather  not  in  the  tract,  but  dower  in  the  whole  of  the  tract,  dower 
having  been  assigned  to  her.  Being  the  tenant  in  freehold,  her  consent 
will  be  counted. 

The  Cincinnati  Hospital  owns  109.87  feet.  No  consent  is  given 
for  that,  unless  the  action  of  the  city  council  be  a  consent  on  behalf  ot 
the  hospital  by  the  city.  The  question  is  somewhat  doubtful  as  to 
whether  this  consent  should  be  counted  or  not.  And  for  the  present,  I 
will  count  it,  reserving  what  I  have  to  say  with  reference  to  it,  if  neces- 
sary. 

Among  the  consents  which  are  disputed  on  Clark  street,  are  those  of 
Joseph  Scheve,  who  owns  twenty-three  feet.  This  consent  should  not 
be  counted.  It  turns  out  that  the  person  who  signed  the  name  of  Scheve 
had  no  authority  for  doing  so.  Whether  he  had  or  not  is  immaterial.  It 
was  by  the  agency,  if  agency  existed  at  all. 

The  consent  of  Martha  G.  Mills  was  signed  by  an  agent,  her  hus- 
band, who  signed  for  her. 

The  consent  of  A.  B.  McCrea  was  signed  by  her  husband  also. 

The  consent  of  J.  B.  Purcell  was  signed  by  Robert  F.  Doyle  for  J.  B. 
Purcell  and  ratified  by  J.  B.  Mannix,  assignee. 

The  consent  of  B.  J.  and  Theo.  Moorman  was  signed  by  B.  Moorman  & 
Co.  That  was  a  piece  of  property  owned  by  two  tenants  in  common  and 
one  dissented.  If  the  consent  is  to  be  counted  at  all,  it  is  impossible  to 
see  for  what.  The  tenant  in  common  is  seized  of  an  undivided  interest 
in  this  property,  per  my  et  per  tout.  In  contemplation  of  law  the  two 
men  are  one  man.  Unless  the  consent  of  the  two  men  was  obtained, 
there  was  no  consent  at  all.  No  part  of  the  property  is  owned  by  either 
one  until  partition  is  made  and  partition  can  not  be  made  of  consent.  I 
will  have  to  throw  that  consent  out. 

Chris.  Hamann's  property  is  signed  by  Mrs.  Hamann.  Mrs. 
Hamann  is  the  widow  and  guardian  of  the  children  of  Hamann.  It  does 
not  appear  that  she  has  any  freehold  life  estate  in  this  property.  The 
children  are  the  owners.  As  guardian  of  the  children,  I  am  of  the  opin- 
ion that  she  has  no  authority  to  sign  for  them.  In  most  cases  the 
guardian  of  the  children  has  the  authority  to  represent  them,  but  it  is 
always  where  there  is  special  statutorj'  provision  to  that  eflfect.  The 
common  law  guardian  has  no  such  authority.  In  the  absence  of  any 
statutory  provision,  I  can  not  see  where  such  authority  can  be 
found. 

The  Stephenson  estate  owns  409.01  feet,  signed  by  one  executor, 
there  being  several.  The  will  of  Stephenson  does  not  devise  to  his 
executors  any  of  his  real  estate,  though  it  gives  them  the  most  ample 
powers  to  deal  with  it  and  control  it.  Undoubtedly  under  this  will,  as 
between  these  executors  and  devisees,  they  have  authority  to  sign  the 
consent^  as  they  have  authority  to  deal  with  the  property  in  other  ways, 
but  the  question  of  authority  is  neither  here  nor  there.  The  question  is 
are  they  the  owners?    If  they  act  as  agents,  their  act  can  not  be  counted. 
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If  they  act  as  owners,  and  are  owners,  it  can.  Now,  neither  in  contempla- 
tion of  law,  nor  by  theory  in  fact,  can  these  executors  be  said  to  be  the 
owners  of  this  property.  The  only  theory  upon  which  they  can  be 
called  owners  is  that  they  have  power  to  exercise  control  over  it,  but  for 
the  benefit  of  another,  and  as  the  agent  for  another  and  in  his  behalf. 
The  devisees  are  the  owners. 

The  same  may  be  said  of  the  Longworth  estate  in  another  street  as 
to  which  the  executors  have  consented.  The  executors  have,  under  the 
will,  most  ample  power,  but  they  are  not  the  owners,  for  there  is  no 
devise  to  them.  They  have,  as  between  themselves  and  the  devisees, 
consented  undoubtedly,  but  this  is  not  the  consent  for  which  the  statute 
calls — the  written  consent  of  the  devisees  themselves.  It  is  they  who 
are  to  exercise  the  judgment  and  not  the  executors.  For  these  reasons 
I  will  have  to  throw  out  the  Stephenson  estate  on  both  streets. 

Now  it  is  insisted  by  the  defendant's  counsel  that  the  husband  is  the 
proper  person  to  sign  where  the  wife  owns  the  property  and  a  very 
ingenious  argument  is  advanced  in  support  of  the  claim  that,  under  the 
law  of  Ohio,  the  birth  of  issue  is  not  necessary  to  an  estate  by  the 
curtesy  initiate;  that  the  husband,  therefore,  is  seized  as  a  tenant  by  the 
curtesy  initiate  of  a  freehold  in  his  wife's  estate,  and,  for  that  reason,  is 
the  owner  of  the  property  in  contemplation  of  law. 

This  point  has  been  often  decided,  and  it  has  been  often  decided 
that  he  is  the  owner  by  virtue  of  this  freehold  estate,  but,  although  by  the 
law  of  Ohio,  birth  of  issue  is  not  necessary  to  sustain  this  tenancy,  what- 
ever it  may  be,  the  statute  of  Ohio  provides  that  where  separate  property 
is  owned  by  the  wife,  it  shall  be  free  from  control  of  her  husband.  If  it 
is  free  from  his  control,  if  he  can  not  grant  it  away  without  her  consent, 
then  she  is  the  one  to  give  consent  and  not  he.  If,  therefore,  by  the 
common  law  of  Ohio,  this  would  be  the  rule,  the  statute  of  Ohio  would 
change  it.  The  wife  is  the  one,  where  she  owns  the  land,  who  is 
required  by  the  statute  to  give  written  consent. 

Phillip  Emig,  trustee,  signed  Phillip  Emig.  I  suppose  they  are  the 
same  person.  The  word  trustee  is  certainly  not  a  part  of  his  name.  It 
is  a  description  of  the  man.  The  same  man  exists  in  both  places.  He  is 
described  as  a  trustee  in  one  place  and  not  in  the  other.  I  have  no 
reason  to  suppose  that  Phillip  Emig  is  not  the  Phillip  Emig  mentioned 
as  the  owner  of  the  property,  and  therefore  count  his  consent. 

The  aggregate  of  these  non-consents  was  837.33  feet.  This  made  it 
manifest  that  it  was  unnecessary  to  investigate  the  question  raised  in  the 
case  as  to  whether  or  not  the  action  of  the  council  in  passing  the  ordi- 
nance was  a  consent  on  behalf  of  the  Cincinnati  Hospital  and  Washing- 
ton Park.  The  court  had  some  doubt  as  to  whether  those  consents 
ought  to  be  counted,  but  whether  counted  or  thrown  out,  they  did  not 
aggregate  sufficient  to  overcome  the  majority  of  non-consent. 

Seventh  street,  the  court  continued,  comprises  no  portion  of  this 
route.  Other  routes  are  given  to  the  company  among  which  they  may 
take  their  choice.  Whatever  route  is  chosen,  the  same  objection  will 
apply.  Taking  the  route  as  a  whole,  there  is  a  failure  to  obtain  a 
majority  of  consents.  Mr.  Uphoff  is  entitled  to  an  injunction  against  the 
construction  of  the  extension  upon  the  route  which  passes  over  Seventh 
street,  but  is  not  entitled  to  an  injunction  over  any  other  route.  The 
other  plaintiffs  are  entitled  to  an  injunction  against  the  construction  over 
any  route  which  their  property  abuts  until  the  consents  have  been  prop- 
erly obtained. 

Decree  accordingly 
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CONSTRUCTION  OF  A  WILL.  135 

[Hamilton  District  Court] 

Stokbs  V.  Stokes  bt  al. 

1.  A  life  estate  given  by  will  is  not  enlarged  to  a  fee  by  a  power  of  sale  coupled 

with  it,  unless  such  appears  to  have  been  the  intention  of  the  testator. 

2.  In  the  construction  of  a  will  its  words  are  to  be  taken   in  their  primary  or 

ordinary  sense,  in  the  absence  of  anything  to  show  a  contrary  intention  on  the 
part  of  the  testator ;  "  sons  and  daughters  "  do  not  include  granddaughters. 

Appeal  from  the  Court  of  Common  Pleas. 

Wilby  &  Wald,  for  plaintiflf. 

1.  That  Mrs.  Stokes  took  but  a  life  es1!&te  and  not  a  fee  is  too  clear  for 
argument,  therefore  we  do  not  argue  it. 

2.  '*  Children  "  in  a  will  does  not  mean  **  grandchildren."  Hallowell 
V.  Phipps,  2  Whart.,  376;  Feit's  Exr's  v.  Vanatta,  21  N.  J.  Eq.,  84; 
Brokaw  v.  Patterson.  2  McCarter's  Ch.,  194;  Willis  v.  Jenkins,  30  Ga., 
167 ;  Boylan  v.  Boylan,  1  Phillips  Eq.,  160. 

A.  G.  W.  Carter,  for  defendant. 

Avery,  J. 

The  question  is  upon  the  construction  of  the  last  will  and  testament 
of  Samuel  Stokes,  deceased. 

Two  of  his  granddaughters,  survivors  of  a  deceased  daughter,  claim 
to  share  the  estate  with  the  other  sons  and  daughters. 

The  first  consideration  is  what  estate  was  taken  under  the  will  by 
the  widow.  She  has  since  deceased,  and  if  the  entire  estate  went  to  her, 
these  granddaughters  in  the  right  of  their  mother  take  by  descent. 

The  devise  is :  "  To  my  wife,  Mary  Stokes,  all  my  real,  personal 
and  mixed  property  of  whatsoever  kind,  to  have  and  to  hold  for  her  own 
use  and  benefit  during  her  lifetime,  and  if  my  executors  hereinafter 
named,  in  conjunction  with  my  wife,  should  think  it  best  to  sell  said 
property  and  invest  the  proceeds  of  such  sale  in  good  real  estate 
sectirity,  it  is  my  will  that  they  should  do  so,  and  at  the  decease  of  my 
wife  the  balance  of  the  estate  to  be  divided  and  distributed  after  the  fol- 
lowing directions :"     Then  follows  the  devise  over. 

It  is  a  general  rule  in  the  construction  of  wills,  that  an  estate  given 
for  life  will  not  be  enlarged  by  a  power  conferred  to  sell  and  convey  in 
fee,  unless  the  intention  of  the  testator  requires  it.  Rules  of  construc- 
tion always  give  way  to  intention.     2  Jarman,  5th  ed.,  268. 

The  contention  nevertheless  is  that  the  power  of  sale  here,  of  itself, 
implies  such  intention.  But  the  power  of  sale  conferred  is  not  for  the 
benefit  of  the  widow.  The  proceeds  are  to  be  invested  in  real  estate 
security  ;  nor  is  it  a  power  to  be  exercised  by  the  widow  alone,  but  by 
the  widow  and  executors. 

The  contention  again  is,  that  the  devise  over  is  of  the  **  balance," 
which  implies  that  the  entire  estate  was  for  the  use  of  the  widow  for  hei 
support. 

In  Snow  V.  Snow,  128  Mass.,  323,  the  will  was  as  follows :  **  I  give 
to  my  beloved  wife,  Lucinda  N.  Snow,  all  my  estate,  both  real  and  per- 
sonal, that  shall  remain  after  the  payment  of  my  debts  and  funeral 
charges,  for  her  comfortable  support  and  maintenance  during  her  life, 
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with  full  power  and  authority  to  dispose  of  the  same  as  she  may  find 
needful  for  that  purpose.  I  give,  devise  and  bequeath  to  Rowland  W" 
Snow  all  the  estate,  both  real  and  personal,  of  which  I  shall  die  seized 
and  possessed,  that  may  remain  after  the  death  of  my  said  wife,  Lucinda 
N.  Snow,  to  him,  his  heirs  and  assigns  forever,  if  he  shall  then  be  living." 
Held^  that  the  widow  took  only  an  estate  for  life  with  a  power  to  sell, 
and  that  power  not  having  been  exercised  in  her  lifetime  the  devise 
over  took  effect. 

In  the  matter  of  Thompson's  Estate,  14  Ch.  D.,  263,  the  devise  was 
'*  to  my  widow  for  the  term  of  her  natural  life  to  be  disposed  of  as  she 
may  think  proper,  for  her  own  use  and  benefit  according  to  the  nature  and 
quality  thereof  ;**  and,  '*  in  the  event  of  her  decease  should  there  be  any- 
thing remaining  of  the  said  property  or  any  part  thereof,"  then  a  devise 
over.  Held^  that  upon  the  death  of  the  widow  the  estate  went  to  the 
ulterior  takers  named  in  the  hlisband's  will.  (James,  L.  J.:  **My  own 
strong  inclination  of  opinion  is  that  the  widow  took  nothing  but  an 
estate  for  life  with  a  full  power  of  enjoying  the  property  in  specie.") 
And  see  Cockrill  v.  Maucy,  2Tenn.  Ch.,  49. 

The  remaining  consideration  is,  as  to  the  terms  of  the  devise  over 
upon  the  death  of  the  widow.  The  provision  is  as  follows:  **  At  the 
decease  of  my  wife  the  balance  to  be  distributed,  to- wit:  To  my  son, 
Isaac  Stokes,  the  sum  of  one  thousand  dollars.  To  my  daughter.  Eliza- 
beth Stokes,  the  sum  of  two  hundred  dollars.  To  my  son,  Weadon 
Stokes,  the  sum  of  fifteen  hundred  dollars,  and  to  my  daughter,  Bmnia 
Carter,  the  sum  of  five  hundred  dollars.  Should  there  be  anything  left 
after  the  above  devise  the  same  to  be  divided  equally  between  my  sons 
and  daughters ;  and  I  give  and  bequeath  to  my  granddaughters,  Mary 
S.  Brooks  and  Caroline  Shawk,  the  sum  of  four  hundred  dollars,  each,  to 
be  paid  them  out  of  the  proceeds  of  a  note  I  hold  against  Abel  Shawk." 

It  is  contended  that  the  granddaughters  are  included  by  the  desig- 
nation **sons  and  daughters,"  in  the  clause,  "the  same  to  be  divided 
equally  between  my  sons  and  daughters."  But  the  rule  is,  that  such 
words  in  a  will  are  to  be  taken  in  their  primary  sense,  unless  the  inten- 
tion to  use  them  in  a  different  sense  appears.  Children,  it  is  said,  do  not 
include  grandchildren,  unless  from  the  context  of  the  will  it  appearts 
that  the  testator  so  intended,  or  unless  such  meaning  is  necessary  to 
carry  out  his  manifest  intent.  2  Jarmon  on  Wills,  5th  ed.,  147;  Low  v. 
Harmony,  72  N.  Y.,  408  ;  Castner's  Appeal,  88  Penn.  St.,  478;  Feit  v. 
Vanatta,  21  N.  J.  Eq  ,  84. 

So  far  from  it  appearing  to  be  the  intention  of  the  testator  to 
include  granddaughters,  within  the  description,  ''  sons  and  daughters/' 
the  contrary  appears.  There  is  a  specific  legacy  to  them,  and  they  are 
named  in  it  not  as  daughters  but  as  granddaughters. 

We  are  of  opinion  with  the  court  of  common  pleas  that  under  the 
provisions  of  this  will  the  widow  took  only  a  life  estate,  and  upon  her 
decease  that  the  devise  over  took  effect  in  the  sons  and  daughteis, 
excluding  the  two  granddaughters,  to  whom  |400  each  was  given. 
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ATTACHMENT.  136 

[Hamiiton  District  Court.] 

John  B.  Slough  v.  John  Cosgrovh. 

1.  The  statute  requires  that  an  attachment  on  the  ground  that  defendant  is  a  non- 

resident must  be  upon  a  claim  arising  upon  a  contract,  judgment  or  decree, 
and  not  otherwise. 

2.  The  affidavit  for  attachment  most  allege  that  the  property  is  exempt  from  execu- 

tion. 

Error  to  the  Common  Pleas  Court. 

The  petition  in  error  is  filed  to  reverse  the  judgment  of  the  court  below 
for  not  reversing  the  order  of  a  magistrate  in  discharging  an  attachment. 

John  Cosgrove  brought  a  suit  before  a  magistrate  against  John 
Slough,  in  which  he  garnished  the  Pullman  Palace  Car  Company. 

The  affidavit  for  the  attachment  is  as  follows : 

"  State  of  Ohio,  Hamilton  Couhty. 

:"  Cincinnati  Township. 

**  Before  H.  Hayne,  a  justice  of  the  peace  in  and  for  said  township. 

"John  Cosgrove  v.  John  Slough  and  The  Pullman  Palace  Car  Company. 

"The  said  plaintiff,  John  Cosgrove,  makes  oath  that  the  claim  in  this  action  is 
for  money  and  other  consideration ;  and  he  also  makes  oath  that  the  said  claim  is 
just,  and  he  ought,  he  believes,  to  recover  thereon  fifty-one  25-100  dollars.  He 
also  makes  oath  that  the  said  John  Slough  is  a  nonresident  of  Hamilton  county, 
Ohio.  He  further  makes  oath  and  says,  that  he  has  good  reasons  to  and  does  verily 
believe  that  the  Pullman  Palace  Car  Company,  etc.,  of  and  within  said  connty,  has 
property  of  said  defendant,  John  Slough,  in  its  possession  in  this  action,  to-wit: 
moneys,  etc 

(Signed)  John  CosGROVB. '' 

**  Subscribed  and  sworn  to  before  me  this  14th  day  of  December,  A.  D.,  1882. 

"Henry  Haynb, 
"Justice  of  the  Peace." 

The  defendant  moved  to  discharge  the  attachment  by  reason  of  the 
insufficiency  of  the  affidavit.  The  motion  was  overruled,  and  he  took 
exceptions. 

Smith,  J. 

It  seems  to  us  that  the  motion  should  have  been  granted.  Section 
6489,  Rev.  Stat.,  which  authorizes  proceedings  in  attachment  before  a 
magistrate  defines  what  the  affidavit  shall  contain  and  is  as  follows  : 

"The  plaintiff  shall  have  an  order  of  attachment  against  any  property 
of  the  defendant  (except  as  hereinafter  provided)  in  a  civil  action  before 
a  justice  of  the  peace  for  the  recovery  of  money  before  or  after  the  com- 
mencement thereof,  when  there  is  filed  in  his  office  an  affidavit  of  the 
plaintiff,  his  agent,  or  attorney,  showing  the  nature  of  the  plaintiff's 
claim,  that  it  is  just,  the  amount  the  affiant  believes  the  plaintiff  ought 
to  recover,  and  that  the  property  sought  to  be  attached  is  not  exempt 
from  execution,  and,  if  the  personal  earnings  of  the  defendant  are  sought 
to  be  attached,  that  the  defendant  is  not  the  head  or  support  of  a  family, 
or  that  such  earnings  are  not  for  services  rendered  within  three  months 
before  the  commencement  of  the  action,  or,  that  being  earned  within 
that  time  the  same  amount  to  more  than  one  hundred  and  fifty  dollars, 
and  that  only  the  excess  over  that  amount  is  sought  to  be  attached  ;  and 
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also  the  existence  of  some  one,  or  more  of  the  following  particulars,  also 
the  ground  of  the  attachment." 

In  this  case  the  ground  of  the  attachment  was  that  the  defendant 
was  a  nonresident  of  the  county. 

The  affidavit  must  state  that  the  property  sought  to  be  attached  is 
"  not  exempt  from  execution,"  etc.,  and  the  statute  also  requires  that 
where  the  attachment  is  on  the  ground  that  the  defendant  is  a  non- 
resident of  the  county,  it  must  be  upon  a  claim  arising  upon  a  contract,  judg- 
ment or  decree,  and  not  otherwise. 

In  the  first  place  it  is  not  alleged  that  the  property  sought  to  be 
attached  is  exempt  from  execution,  which  in  the  justices  act  is  now 
required.  It  is  an  amendment  of  the  original  act.  It  must  be  recollected 
that  the  original  act  was  like  the  act  providing  for  attachments  in  court, 
and  that  allegation  was  not  reqttired.  The  fact  that  the  amendment  has 
been  made  by  the  legislature  is  evidence  that  the  legislature  regarded 
that  as  an  important  and  essential  allegation. 

Secondly,  where  the  attachment  is  on  the  ground  that  the  defendant 
is  a  nonresident  of  the  county,  it  must  be  upon  a  claim  arising  upon  a 
contract,  judgment  or  decree. 

This  nowhere  appears  either  in  the  transcript  or  evidence.  It  is 
called  '*  a  claim  for  money  and  other  considerations."  This  may  describe 
an  action  arising  out  of  tort,  out  of  trespass,  or  any  action  for  the 
recovery  of  money. 

The  affidavit  being  insufficient,  and  defendant  not  waiving  it,  but 
on  the  contrary  having  at  the  proper  time  moved  to  discharge  the 
attachment  by  reason  of  said  insufficiency  of  the  affidavit,  the  court 
having  overruled  the  motion,  and  exception  being  properly  taken  at  that 
time,  we  think  the  judges  erred  in  not  discharging  the  attachment. 
The  court  of  common  pleas  erred  in  affirming  the  order  of  the  justice. 

The  judgment  of  the  court  of  common  pleas  is  therefore  reversed 
with  directions  to  discharge  the  attachment,  and  so  certify  to  the  justice. 

Dustin,  Diehl  &  McCarthy,  for  plaintiff  in  error. 

K.  P.  Topp,  for  defendant  in  error. 


152  LAYING  OUT  COUNTY  ROAD. 

[Hamilton  District  Court.  February  19,  1884.] 

John  E.  Miller  v.  Hamilton  County  Commissionbrs  «t  ai^ 

1.  Proceedings  to  lay  out  a  county  road,  where  the  petition  recites  that  the  twelve 

signers  thereto  are  freeholders,  and  the  record  shows  that  the  board  of  com- 
missioners are  satisfied  that  the  papers  filed  were  regular  and  in  compliance  with 
the  law — held  that  the  fact  that  the  petitioners  were  freeholders  will  be  pre- 
sumed to  have  been  established  by  competent  proof. 

2.  When   the   record   shows  that  the  commissioners   in   their   order  appointing 

viewers  and  surveyor  to  lay  out  such  road,  "  are  satisfied  that  the  notices 
required  by  law  have  been  given  "  after  application  therefor,  it  will  be  presumed 
that  they  made  their  finding  and  order  upon  competent  proof.  And  even  if  an 
imperfect  affidavit  in  proof  of  publication  of  sacn  notice  appear  to  have  been 
filed,  it  will  not  negative  the  presumption  that  other  proof,  competent  to  estab- 
lish the  fact,  was  given. 
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3.  The  it€n^  published y  as  used  in  sec.  4041,  does  not  mean  printed. 

4.  If  to  the  bond  required  to  be  given  by  sec.  4638,  Rev.  Stat,  the  same   names 

appear  to  be  sigued  as  to  the  original  petition,  they  will  not  be  presumed  in 
the  absence  of  recital  or  proof  to  that  effect  to  be  the  same  persons,  and  if 
they  were,  it  would  only  be  a  defective,  and  not  a  void  bond :  if  such  defect 
be  waived  by  the  commissioners  without  objection,  a  landowner  cannot  there- 
after avail  by  such  defect. 

5.  When  such  commissioners  find  that  the  viewers  by  them   appointed  "  are  dis- 

interested freeholders  resident  in  the  county,"  the  proof  on  which  their  finding 
is  made  need  not  appear  of  record,  it  will  be  presumed  to  have  been  competent 
and  sufficient. 

6.  Notice  to  John  Miller  of  the  meeting  of  the  board  of  viewers :  Held^  to  be 

notice  to  John  E.  Miller,  if  he  in  fact  be  the  same  landowner,  and  if  he  be  not, 
then  John  E.  Miller  is  not  prejudiced  by  the  record  and  order. 

7.  The  notice  to  the  landowner,  if  personally  served  on  him  by  the  principal  peti- 

tioner, is  good  even  if  it  be  not  signed  by  such  petitioner. 

8.  The  commissioners  are  not  required  to  incorporate  in  the  record  of  their  pro- 

ceedings the  proof  on  which  their  judgments  are  founded ;  nor  need  they  sign 
the  minutes  or  seconds  of  their  sessions  and  proceedings. 

9.  A  change  of  twenty  feet  in  final  location  .of  road  from  that  originally  laid  out 

and  surveyed,  when  it  appears  to  have  been  by  the  consent  of  those  affected 
thereby,  does  not  avoid  the  proceedings  upon  the  objection  thereafter  made  by 
landowner  whose  lines  are  not  affected  by  such  change. 

Error  to  the  Court  of  Common  Pleas. 

BaCHWALTER,  J. 

The  proceeding  is  in  error  seeking  to  reverse  the  judgment  of  the 
court  of  common  pleas  in  affirming  the  proceedings  of  the  board  of  com- 
missioners in  the  matter  of  laying  out  a  county  road  in  Miami  town- 
ship. The  errors  complained  of  are,  first,  that  it  does  not  appear  that  the 
board  of  county  commissioners  were  authorized  to  take  any  action  on 
the  petition  inasmuch  as  the  record  does  not  show  that  the  twelve  sign- 
ing petitioners  were  freeholders.  Their  petition  recites  they  are  free- 
holders and  avers  all  of  the  facts  required  by  statute  to  bring  the  subject- 
matter  to  the  attention  of  the  board,  but  it  is  claimed  that  it  does  not 
appear  that  there  was  proof  before  the  commissioners  that  they  were 
freeholders,  that  the  petition  itself  signed  by  them  would  not  be  sufl5- 
cient.  The  board  of  commissioners  are  not  required  to  record  the  evi- 
dence upon  which  they  make  their  judgment ;  it  does  not  appear  from 
the  record  by  any  Jacts  that  any  person  signing  the  petition  was  not  a 
freeholder  as  described  therein,  and  as  to  the  second  showing  **  that  the 
papers  filed  herein  are  regular  and  according  to  law,**  we  do  not  think 
that  such  ground  is  well  taken  for  the  reversal  of  the  judgment. 

It  is  claimed  that  le^al  notice  was  not  given  plaintiff  of  the  filing 
of  the  petition  asking  the  commissioners  to  locate  this  road ;  that  the 
notice  was  not  published  as  required  by  the  statute.  Section  4641,  Rev. 
Stat.,  requires  that  the  substance  of  the  notice  be  published  for  four  con- 
secutive weeks  in  some  newspaper  published  in  the  county.  Published 
does  not  necessarily  mean  printed  in  the  county.  Under  sections  5385. 
5393  and  5394,  providing  for  the  sale  of  property  on  the  order  of  the 
court  or  in  execution,  the  language  is  specific  as  to  the  publication  and 
as  to  the  printing  within  the  county.  We  take  it,  therefore,  that  it  is 
sufficient  when  the  affidavit  shows  that  this  notice  was  published  for  the 
required  time  in  *'  The  Harrison  News,''  a  newspaper  of  general  circu- 
lation in  the  county.  Besides  the  reco^H  need  not  contain  the  evidence 
and  by  the  record  it  appearing  that  ihe  commissioners  were  satisfied 
that  proper  notices  were  given,  it  is  not  to  be  presumed  that  the  only 


3 1 4  OHIO  DECISIONS.  Vol.  XII. 

152  Hamilton  District  Court. 

proof  before  them  was  the  oue  aflGdavit  which  appears  in  the  record. 
The  notices  were  duly  posted  at  the  auditor's  oflftce  and  in  three  public 
places  in  the  township  as  required  by  statute. 

Again,  it  is  claimed  that  it  does  not  appear  that  the  plaintiff  in  error 
residing  along  the  line  of  the  said  proposed  road  had  any  notice  of  the 
time  and  place  of  the  meeting  of  the  said  viewers,  or  of  the  time  and 
place  of  filing  claims  for  damages,  or  that  the  road  was  to  go  through 
his  land.  The  statute  does  not  require  that  it  be  stated  in  the  notice  to 
him  of  the  meeting  of  the  viewers,  that  a  part  of  his  land  is  to  be  taken. 
First,  the  notice,  published  and  posted,  had  been  given,  as  above 
stated,  on  the  beginning  of  these  proceedings  before  the  board 
of  commissioners,  which  described  the  route  which  the  road  was 
to  take,  along  the  creek  where  plaintiff's  land  lies.  The  notice 
in  question  also  recites  an  order  of  the  board  of  commissioners 
of  December  6,  1882,  appointing  viewers  and  surveyors  to  lay  out 
and  survey  the  said  county  road,  "for  the  purposes  set  forth  in  said 
order."  If  the  paper  before  the  plaintiff  was  not  specific  in  all  respects, 
it  directed  him  to  the  official  record  for  further  information.  This  notice 
dated  December  18,  1882,  gave  him  the  time  and  the  place  of  the  meet- 
ings of  the  viewers  and  surveyors  and  stated  '*that  claims  for  compensa- 
tion must  be  filed  with  the  viewers  by  December  28,  1882,  and  was 
headed,  "Notice  to  Land  Owners."  It  is  claimed  the  notice  is  not  signed, 
only  the  words  "Principal  Petitioner"  appear  at  the  bottom  of  the  notice, 
and  the  record  shows  proof  of  service  on  John  Miller  of  a  copy  of  such 
notice  by  Andrew  J.  Cox,  principal  petitioner. 

But  it  is  not  necessary  to  sign  the  notice  when  it  is  served  personally 
on  the  landowner  by  the  petitioner  or  person  who  should  have  signed  it. 
42  Wis.,  317. 

Again,  the  plaintiff  in  error  relies  upon  the  fact  that  notice  to  John 
Miller  is  not  sufficient  notice  to  John  £.  Miller.  In  the  first  place  if  he 
be  not  the  Miller  described  he  will  not  be  prejudiced  by  this  record;  he 
is  then  a  stranger  to  it.  However,  we  are  satisfied  that  it  is  not  such 
misnomer  as  to  avoid  the  jurisdiction. 

Another  error  assigned  is  that  it  does  not  appear  that  the  viewers  as 
appointed  possessed  the  statutory  qualifications*  It  does  appear  that 
they  were  appointed  by  the  board  of  commissioners,  that  they  were  dis- 
interested freeholders,  residents  of  the  county,  and  took  their  oath  before 
a  justice  of  the  peace  to  faithfully  and  impartially  discharge  their  duties 
under  the  order  of  their  appointment.  It  is  not  necessary  that  the  record 
disclose  the  evidence  to  establish  their  qualifications.  It  is  sufficient 
that  the  commissioners  found  them  qualified  under  the  statute. 

He  claimed  that  the  bond  given  by  the  petitioners,  preliminary  to 
the  order  to  survey  and  view  the  road,  was  insufficient,  because  the  sign- 
ers were  all  petitioners,  and  hence  none  surety. 

If  that  were  so,  it  would  only  be  a  defective  bond  waived  by  the 
board  of  commissioners,  and  besides  while  the  names  so  put  to  the  bond 
are  the  same  as  those  of  the  petitioners,  there  is  no  recital  of  record  to 
show  that  they  in  lact  are  the  same  men. 

It  is  again  objected  that  the  record  does  not  show  any  order  was 
made  by  the  commissioners  of  date  December  13,  1882,  as  recited  in  the 
report  of  the  viewers.  The  record  does  show  that  the  order  was  made 
on  December  6th,  and  that  when  the  clerk  drew  notices  to  be  served  on  the 
viewers  and  landowners,  including  this  plaintiff  in  error,  he  dated  them 
December  13, 18^2,  and  when  the  viewers  made  return  of  their  proceed- 
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ings,  they  referred  to  said  order  pursuant  to  which  they  acted  mistakenly, 
recited  the  date  as  of  December  13th  instead  of  December  t>th.  Had  the 
order  in  fact  been  either  December  6tb  or  18th,  it  would  have  been  in  sufii- 
cient  time  under  the  statute. 

It  was  not  necessary  that  the  date  of  the  order  should  appear  in 
their  return ;  if  they  had  stated  that  they  proceeded  pursuant  to  the 
order  of  the  county  commissioners  it  would  have  been  enough.  A  re- 
turn of  an  order  of  sale  passing  title  to  real  estate  need  not  specify  the 
date  on  which  the  clerk  issued  the  order  to  him  nor  even  the  date  of  the 
judgment  of  the  court  if  it  appears  that  the  judgment  was  given,  and  the 
order  issued.  It  is  manifest  that  it  is  clerical  error  and  that  they  con- 
fused the  date  when  the  clerk  issued  the  order  to  them,  with  the  reference 
in  the  body  thereof,  to  the  date  when  the  board  of  commissioners  fnad^ 
the  order  appointing  viewers. 

Finally  it  is  claimed  that  there  was  a  change  in  the  termini  of  the 
road  made  by  the  final  order  therein.  The  record  shows  a  variation  of 
twenty  feet  at  the  junction  of  the  road,  with  the  levees  and  Bridgetown 
pike,  without  any  additional  costs  and  without  the  variation  thereby  of 
the  line  of  the  road  at  plaintiff's  land.  No  prejudice  to  him  appears 
thereby. 

Citing  McClelland  v.  Miller,  28  O.  S.,  488 ;  Anderson  v.  ConorB,  12 
0.  S..  642  ;  42  Wis.,  817 ;  Frevert  v.  Finfrock,  81  O.  S.,  621. 

Judgment  affirmed  with  costs. 

J.  R.  Von  Seggern,  for  plaintiff  in  error. 
O.  J.  Cosgrave,  for  defendant  in  error. 
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[Hamilton  District  Conrt] 

JosiAH  Crkasey  V.  Amazon  Ins.  Co. 

1.  Plaintiff  entered  into  the  service  of  defendant  company  for  one  year  from  Novem- 

ber 1,  1877,  to  November  1,  1878,  as  insurance  agent  at  a  salary  of  $160  per 
month  and  traveling  expenses,  with  the  understanding  that  either  party  might 
terminate  the  engagement  on  giving  ninety  days'  notice.  At  the  expiration  of 
the  year's  service  plaintiff  continued  in  the  employ  of  the  company  without 
objection  on  their  part  upon  the  same  terms  until  November  30,  1878,  when  the 
company  notified  plaintiff  that  he  must  consider  the  engagement  at  an  end  on 
December  31,  1878.  Plaintiff  sued  for  salary  for  the  balance  of  the  ninety  days. 
There  was  a  verdict  for  defendant.  The  testimony  showed  that  the  president 
of  the  company  gave  the  agent  to  understand  in  the  beginning  of  the  employ- 
ment that  the  company  had  a  custom  of  employing  agents  by  the  month  which 
they  almost  invanably  observed,  that  the  only  employment,  which  they  recog- 
nized was  a  monthly  employment,  but  that  in  this  case,  as  the  agent  had  an 
engagement  with  another  insurance  company  and  did  not  desire  to  give  it  up 
they  would  set  aside  the  custom  so  far  as  to  enter  into  an  agreement  with  him 
for  one  year  only,  with  a  right  to  terminate  the  contract  by  giving  ninety  dajrs* 
notice.    Held: 

2.  The  matter  was  properly  submitted  to  the  jury  and  as  the  court  conld  not  find  from 

the  evidence  that  there  was  clearly  the  absence  of  any  proof  to  show  that  the 
parties  acquiesced  in  the  terms  of  a  former  hiring,  there  WM  no  error  In  Ofer^ 

ruling  amotion  for  a  new  trial. 

* 

Butoa  to  the  Superior  Court  of  Cincinnati. 
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The  petition  filed  in  the  court  below  alleges  that  on  or  about  Octo- 
ber 20,  1H77,  the  defendant,  The  Amazon  Insurance  Co.,  through  its  au- 
thorized oflScers  and  agent,  requested  Josiah  Creasey,  the  plaintiff,  to 
enter  into  its  employ  in  the  capacity  of  special  agent  for  the  period  of 
one  year,  from  October  1,  1877,  to  November  1,  1878,  at  a  salary  of  eight- 
een hundred  dollars  ($1,800)  per  annum  and  traveling  expenses  as  such 
agent,  the  salary  to  be  paid  in  installments  of  one  hundred  anfi  fifty  dol- 
lars ($150)  each  at  the  end  of  every  month  during  such  employment, 
with  the  understanding  that  either  party  might  terminate  the  engage- 
ment by  giving  ninety  days'  notice. 

The  petition  further  alleges  that  the  proposition  made  by  the  insur- 
ance company  was  submitted  to  the  plaintiflf  on  or  about  October  20, 
1877,  by  its  duly  authorized  agent,  by  letters  sent  through  the  mail  at 
Cincinnati,  Ohio,  to  the  plaintiff  at  Van  Wert,  Ohio ;  that  on  receipt  of 
said  proposition  and  before  the  same  was  withdrawn,  canceled  or  modi, 
fied,  he  accepted  the  same  by  letter,  mailed  and  addressed  to  the  insur- 
ance company  at  Cincinnati  ;  that  on  November  1,  1877,  the  plaintiff 
entered  the  service  of  the  defendant  and  discharged  the  duties  of  his 
position  faithfully  and  diligently  from  November  1,  1877,  to  November 
1,  1878  ;  that  upon  the  expiration  of  the  one  year  as  stated,  the  plaintiff 
continued  with  the  knowledge  and  assent  of  defendant  to  serve  said 
defendant  as  special  agent  in  the  same  capacity  and  on  the  same  terms 
and  conditions  until  November  30,  1878,  at  about  which  time  the  defend- 
ant notified  plaintiff  by  letter,  mailed  to  him  at  Steubenville,  Ohio,  that 
he  must  consider  the  engagement  ended  on  December  31,  following; 
that  the  plaintiff  was  ready  and  willing  to  perform  and  offered  to  per- 
form all  the  engagements  on  his  part  to  be  performed,  and  that  the  de- 
fendant refused  to  permit  the  plaintiff  to  continue  in  its  employ  for  the 
period  of  ninety  days  after  notice  as  stipulated. 

The  plaintiff  further  alleges  that  he  received  his  salary  in  monthly 
installments  of  $160  each,  which  was  paid  him  at  the  end  of  every 
month,  up  to  December  31,  1878,  and  that  by  reason  of  wrongful  dis- 
charge on  the  part  of  the  defendant,  and  in  failing  to  give  him  ninety  days' 
notice  under  the  terras  of  the  contract,  he  is  entitled  to  two  months'  sal- 
ary at  the  rate  of  $150  per  month. 

The  defendant  ffled  an  answer  denying  a  continuance  or  extension 
of  the  agreement  of  employment  beyond  one  year,  and  alleging  a  failure 
on  the  part  of  the  plaintiff  to  perform  services  beyond  the  end  of  the 
year,  as  stated  by  him,  or  that  during  the  period  of  two  months  for  what 
he  claims  pay,  he  was  not  performing  any  services  whatever  for  the  de- 
fendant. The  cause  was  submitted  to  a  jury,  and  a  verdict  returned  for 
defendant. 

John  D.  Gallagher,  for  plaintiff  in  error. 

Grover  &  Baker  Sewing  Machine  Co.  v.  Butler,  48  Ills.,  192; 
Bixby  v.  Moor,  51  N.  H.,  403  ;  Horn  v.  West.  Land  Assn..  22  Minn.,  233; 
Burke  v.  Knickerbocker  lus.  Co.,  24  Wis.,  638;  Sedgwick  on  Damages, 
2-83 ;  Jeffray  v.  King,  34  Md.,  217. 

Bateman  &  Harper,  for  defendant  in  error. 

I.     Verdict  against  the  weight  of  the  evidence. 

To  authorize  the  court  to  set  aside  the  judgment  on  this  gn>itiid»  it 
is  not  enough  that  the-  judges  would  have  rendered  a  different  verdict. 
They  must  find  that  the  verdict  is  so  overwhelmingly  against  the  evi« 
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dence  as  to  suggest  prejudice  or  some  other  improper  motion.  Bills  v. 
R.  R.  Co.,  10  Rep.,  783 ;  Pope  v.  Allen.  10  Rep.,  783 ;  Park  v.  Conner, 
11  Rep,,  274. 

The  credibility  of  the  witnesses  is  a  matter  exclusively  within  the 
province  of  the  jury.  Lyford  v.  Marcj*,  decided  by  this  court  June  19 ; 
Hammond  v.  Mahams,  5  Mass.,  353. 

Three  defenses  were  interposed  to  the  plaintiff's  claim,  upon  any  of 
which  the  verdict  may  be  supported : 

{a)  The  plaintiff  was  not  continued  upon  the  same  contract  for  the 
second  year.  *'From  all  the  evidence  the  jury  must  determine,  as  an 
inference  of  fact,  what  was  the  understanding  with  which  the  parties 
entered  upon  the  second  year."  Tatterson  v.  Suffolk  Manufacturing  Co., 
106  Mass.,  56,  60. 

(d)  The  plaintiff  was  guilty  of  gross  misconduct  and  bad  faith 
toward  the  defendant.  See  Wood's  Master  and  Servant,  p.  209,  ei  seg,, 
228,  sec.  119. 

(c)  Plaintiff  suffered  no  damage  from  the  alleged  breach  of  contract. 
If  he  established  the  contract  claimed  he  was  entitled  to  recover  only 
his  actual  loss,  ** which  is  the  amount  he  would  have  received  if  he  had 
been  permitted  to  complete  his  contract,  less  what  he  has  earned  in  the 
meantime,  or  what  he  might  have  earned  by  due  dil'gence  in  seeking 
employment."    Wood's  Master  and  Servant,  289. 

What  he  did  earn  and  what  he  had  an  opportunity  to  earn  equaled 
what  he  would  have  received  under  his  contract. 

11.  None  of  the  exceptions  to  the  exclusion  of  testimony  are  well 
taken  as  to  what  is  a  custom  and  how  it  may  be  proved.  See  I^orson  on 
Usages  and  Customs,  pp.  3  to  7,  et  seq. 

MOORB,   J. 

The  errors  assigned  are,  first,  the  refusal  of  the  court  to  grant  a 
motion  for  a  new  trial,  for  the  reason  that  the  verdict  was  contrary  to 
the  evidence ;  and  second,  the  action  of  the  court  was  prejudicial  to  the 
interest  of  the  plaintiff  in  the  exclusion  of  certain  testimony. 

The  correspondence  forms  the  evidence  by  which  the  contract  of 
the  parties  was  proved.  The  testimony  shows  that  a  day  or  two  before 
October  20, 1877,  plaintiff  appeared  at  the  office  of  the  Amazon  Insur- 
ance Company  and  had  an  interview  with  its  president,  and  agreed  on 
the  terms  of  the  employment  as  they  appear  in  a  letter  dated  October 
20, 1877,  written  by  the  president  of  the  company  to  the  plaintiff  at  Van 
Wert,  Ohio,  which  letter  is  in  the  following  words  and  figures,  to-wit : 

"Office  of  The  Amazon  Insurance  Company, 

"Cincinnati,  October  20,  1877. 
'Josiah  Creasey,  Esq.,  Van  Wert,  O.: 

"Dear  Sir:  Referring  to  the  conversation  had  yesterday  regarding  your 
employment  as  special  agent  for  this  company,  I  have  the  following  proposition  to 
make.  We  will  make  an  engagement  for  one  year  from  the  first  of  November 
next  at  a  salary  of  $1,800  per  annum  and  pay  your  traveling  expenses,  for  services 
in  such  territory  as  we  may  direct — but  to  be  devoted  principally  to  the  field  in 
this  state.  With  the  understanding  that  either  party  may  terminate  the  engage- 
meat  by  giving  ninety  days*  notice,  and  with  the  further  understanding  that  we 
do  not  in  anv  way  interfere  with  the  interests  of  the  company  you  are  now  serving 
by  making  this  engagement 

Yours  respectfully, 

'^Gazzam  Gano, 
President." 
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To  which  the  plaintiff  responded  as  follows : 

"Office  of  Thb  Jefferson  Fire  Insurance  Company,  Stbubenvili^b,  O. 

"Van  Wert,  O.,  October  28.  1877. 

"Gazzam  Gano,  Ksq.,  Preset  Amazon  Ins.  Co.,  Cincinnati,  O. : 

"Dear  Sir  :  I  am  in  receipt  of  yonr  favor  of  the  twentieth  inst.  And  in 
reply  would  say,  accept  the  same  with  its  various  conditions.  I  have  written  the 
Jenerton  resigning  my  present  position,  and  unless  I  bear  from  you  again,  will  run 
down  to  Cincinnati  on  the  first  of  November,  ready  for  active  work. 

"Very  respectfully  and  truly  yours, 

"JosiAH  Creasby.** 

There  is  no  dispute  between  the  parties  as  to  the  first  year's  serv- 
ices, but  the  plaintiff  claims  that  he  had  entered  upon  another  year's 
employment  at  the  same  terms  and  that  his  services  beyond  the  first 
year  were  accepted  without  question  on  the  part  of  the  defendant. 

There  is  testimony  to  the  effect  that  Creasey  was  directed  by  the 
insurance  company,  as  their  special  agent,  at  different  times  beyond  the 
end  of  the  3'ear,  to  do  certain  things  as  he  had  been  doing  during  the 
year  before.  • 

The  principle  contended  for  by  plaintiff  in  error  is  that  as  nothing  was 
said,  and  as  silence  was  maintained  between  the  parties,  there  was  a  con- 
tinuation of  the  service  beyond  the  end  of  the  year,  and  that  there  was 
an  implied  contract,  between  the  parties  for  a  second  year. 

Plaintiff  in  error  cites  the  case  of  Bulkley  v.  The  Grover  and  Baker 
Sewing  Machine  Co.^48  Ills,,  199,  as  an  authority  for  the  position  he 
maintains.  In  that  case  Bulkley  was  in  the  employ  of  the  sewing 
machine  company  under  a  contract  that  stipulated  definite  terms,  and 
before  the  expiration  of  the  year  the  company  wrote  to  Bulkley  stating 
that  they  desired  him  to  continue  his  services  for  the  coming  year,  but 
nothing  was  said  as  to  terms.  It  was  held  as  there  was  nothing  said 
between  the  parties,  a  contract  was  to  be  inferred  for  another  year,  under  the 
terms  and  conditions  of  the  former  agreement  As  stated  in  that  case, 
there  was  a  virtual  assent  upon  the  part  of  the  company,  and  in  fact  upon 
the  part  of  the  employee,  that  the  terms  prescribed  under  the  former 
notice  created  a  privity  of  contract  between  the  parties,  and  entered  into 
the  contract  for  the  second  year. 

In  Vail  V.  Jersey  Little  Falls  Manufacturing  Co.,  82  Barb.,  644, 
there  was  a  contract  for  hiring  for  a  specified  period  at  a  fixed  salary, 
and  a  person  employed  continued  to  render  service  beyond  that  period. 
It  was  held  that  he  was  entitled  for  services  for  the  additional  time,  and 
a  continuance  in  the  employment  of  the  company  after  the  expiration  of 
the  fixed  period  was  equivalent  to  a  new  hiring  upon  the  same  terms. 

But  an  examination  of  the  facts  in  that  case  shows  that  as  silence 
was  maintained,  nothing  was  said  after  entering  into  the  first  contract. 

The  same  principle  is  recognized  in  the  case  in  60  N.  Y.,  106, 
although  the  plaintiff  in  the  case  at  bar  may  claim  an  extension  of  his 
employment  for  an  additional  year. 

He  sues  for  the  balance  of  the  ninety  days.  He  does  not  sue  for  the 
value  of  his  services  for  a  year  or  part  of  a  year. 

It  remains  to  be  determined  whether  there  is  anything  in  the  facts 
and  circumstances  surrounding  the  parties,  to  show  whether  there  was 
any  variation  in  the  contract,  or  an  understanding  that  there  was  to  be 
a  continuation  of  the  service,  under  the  former  terms  and  conditions. 

The  testimony  shows  that  at  the  time  of  the  first  employment,  the 
president  of  the  insurance  company  gave  Creasey  to  understand  that 
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they  had  a  custom  of  employing  agents  by  the  month,  which  they  almost 
invariably  observed,  that  the  only  employment  they  recognized  was  a 
monthly  employment,  but  that  in  this  case,  as  Creasey  had  an  engage 
ment  with  another  insurance  company  and  did  not  desire  to  give  up  his 
cngagenieut  with  that  company,  they  set  aside  the  custom,  so  far  as  to 
enter  into  an  agreement  with  him  for  one  year  only,  with  the  right  to 
terminate  the  contract  by  giving  ninety  days'  notice. 

Therefore,  from  the  conversation  of  the  parties  before  the  settle- 
ment of  the  terms  of  the  employment,  there  is  evidence  to  show  that 
the  company  notified  Creasey  that  an  exception  to  the  enforcement  of 
the  rule  would  be  made  in  his  case,  excluding  the  idea  that  there  was 
any  necessity  for  any  actioii  to  rebut  the  presumption  ordinarily  arising 
by  silence,  or  of  having  new  terms  or  conditions  or  understandings  after 
the  expiration  of  the  year. 

The  case  of  Buckingham  v.  Surry  &  Hants  Canal  Co.,  46  L.  T. 
Rep.,  845,  was  an  action  brought  by  the  plaintiff  to  recover  the  sum  of 
;^125  for  a  quarter's  salary  as  consulting  engineer  to  the  defendants,  a 
canal  company,  from  May  28d  to  August  23d.  From  the  evidence  at  the 
trial  before  Huddlestone,  B.,  it  appeared  that  at  a  meeting  of  the  direc- 
tors of  the  company,  held  on  August  28,  1880,  the  plaintiff  was 
appointed  the  engineer  by  resolution  to  the  following  effect :  ''Resolved, 
that  Mr.  J.  Buckingham  be  appointed  engineer  to  the  company  at  a  sal- 
ary of  ;^500  per  annum."  This  resolution  was  confirmed  at  a  subse- 
quent meeting  of  the  directors. 

The  plaintiff  entered  the  employment  of  the  defendants  and  on 
February  23,  1881,  he  received  three  months*  notice  to  determine  the 
engagement  on  May  23d,  which  he  refused  to  accept,  and  continued 
after  its  expiration  to  tender  his  services  to  the  company,  which  were 
rejected.  Thereupon  he  brought  this  action  for  the  recovery  of  the 
quarter's  salary,  from  May  23d  to  August  23d.  The  defendants  did  not 
offer  any  evidence  as  to  any  custom,  and  the  learned  judge  directed  a 
verdict  for  the  plaintiff  on  the  ground  that,  in  the  absence  of  evidence 
to  the  contrary,  the  engagement  V92is  prima  fade  an  engagement  for  a 
year  certain.  The  defendants  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection.  Pollock,  C.  B.»  there  said :  **Rach  particular 
case  must  depend  upon  its  own  circumstances.  From  much  experience 
of  juries,  I  have  come  to  the  conclusion  that  usually  the  indefinite  hir- 
ing of  a  clerk  is  not  a  hiring  for  a  year,  but  rather  one  determinable  by 
a  three  months'  notice.'* 

Gore,  J.,  said :  *'I  am  of  the  opinion  that  this  rule  must  be  discharged. 
Here  the  evidence  was  that,  by  a  resolution  of  the  directors,  which  was 
duly  confirmed,  the  plaintiff  was  appointed  engineer  to  the  company  at 
a  salary  of  ;^500  per  annum.  As  a  general  rule,  where  the  hiring  is 
a  yearly  hiring  it  cannot  be  put  an  end  to  by  either  party  before  the  end 
of  the  year.  This  rule,  however,  is  subject  to  an  exception  in  cases  in 
which  the  agreement  of  hiring  is  subject  to  some  stipulation,  either 
express  or  implied  by  custom,  enabling  either  party  to  determine  the 
contract  by  notice.  Now.  at  the  conclusion  of  the  plaintiff^s  case,  no 
evidence  was  offered  on  behalf  of  the  defendants  of  any  custom  to  deter- 
mine such  a  hiring  as  this  by  a  three  months'  notice.  It  seems  to  me, 
therefore,  that  the  judge  was  bound  to  direct  the  jury  that  in  the 
absence  of  any  such  evidence  the  hiring  was  a  hiring  for  a  year.  There 
is  nothing  to  show  that  the  plaintiff  accepted  the  engagement  upon  any 
other  terms  than  those  expressed  in  the  resolution.     The  plaintiff  estab- 
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lished  2i  prima  facie  case  of  a  yearly  hiring  and  therefore,  in  the  absence 
of  any  evidence  of  custom  to  rebut  that  prima  facie  case,  I  think  the 
verdict  ought  to  stand."     Mathew,  J.:  "I  am  of  same  opinion." 

But  in  the  case  at  bar  there  is  a  manifestation  on  the  part  of  these 
parties,  outside  of  the  terms  of  the  contract,  notably  in  the  notice  of 
the  company  to  Creasey,  that  they  would  depart  from  their  custom  in 
this  instance  as  an  exception  to  the  general  rule.  In  Elevator  Co.  v. 
Brown,  36  O.  S.,  600,  it  was  sought  to  charge  the  elevator  company  with 
rent  for  premises  for  the  reason  they  had  continued  a  lew  days  beyond 
a  stated  term,  or  in  the  words  of  the  syllabus:  "Whether  temporary  and 
partial  occupancy  of  premises  by  lessees  after  the  expiration  of  the  term 
mentioned  in  the  lease,  should  be  regarded  as  consent  to  or  in  effect  a 
renewal,  under  a  clause  in  the  lease  by  which  the  lessees  agreed  to  renew 
in  case  the  lessor  purchased  the  title  in  fee  during  the  term,  is  to  be 
determined,  not  merely  from  proof  of  such  occupancy,  but  from  the 
facts  in  connection  with  such  occupancy."  There  it  was  claimed  that 
because  a  small  portion  of  coal  was  left  in  a  bin  of  the  elevator,  that 
was  sufficient  to  create  an  occupancy  and  an  assent  to  the  former  tenancy, 
but  it  appeared  that  immediately  after  the  expiration  of  the  term,  the 
elevator  company  had  surrendered  or  given  to  some  parties  interested 
with  the  opposite  party,  the  rights  of  the  elevator  company,  thereby 
manifesting  an  intention  to  surrender  and  not  comply  with  the  former 
terms.  So,  in  this  case,  the  instruction  of  the  court  to  the  jury  not 
being  a  part  of  the  record,  we  infer  that  it  would  have  been  reasonable 
on  the  part  of  the  jury  to  have  accepted  this  view  of  the  position  of 
these  parties  under  the  law. 

After  all  the  matter  is  to  be  determined  by  the  facts  and  circum- 
stances to  be  gathered  from  the  testimony,  it  was  properly  a  matter  to 
be  submitted  to  the  jury,  and  we  cannot  find  from  the  evidence  that 
there  was  clearly  the  absence  of  any  proof  to  show  that  the  parties 
acquiesced  in  the  terms  of  a  lormer  hiring,  therefore  we  think  in  that 
respect  there  was  no  error  on  the  part  of  the  court  in  overruling  the 
motion  for  a  new  trial. 

There  are  three  exceptions  to  the  exclusion  of  testimony,  and  they 
are  only  made  in  the  light  that  the  jury  consider  the  second  defense  set 
up  by  defendants  to  the  effect  that  there  was  a  failure  on  the  part  of  the 
agent  Creasey  to  perform  services  for  the  company  in  the  manner  required 
by  the  terms  of  the  contract,  for  the  period  for  which  compensation  is 
claimed.     A  question  in  a  deposition  excepted  to  is  as  follows : 

*•  Please  state  whether  or  not  it  is  a  customary  incident  of  insurance 
business,  that  men  that  are  engaged  therein,  as  you  were,  although  they 
may  be  in  the  employ  of  one  particular  insurance  company,  control  the 
placing  the  line  of  insurance  like  that  of  Mears  &  Co.,  referred  to,  and 
also  whether  it  is  not  a  fact  that  the  ability  of  an  insurance  man  to  con- 
trol the  placing  of  insurance  in  this  manner  that  gives  value  to  his  serv- 
ices as  agent." 

This  is  a  question  tending  to  excuse  the  plaintiff  from  the  effect  of  a 
setoff  claimed  by  the  insurance  company  for  money  earned  in  the  service  of 
other  companies.  If  the  contract  ended  in  a  year  the  company  claims  no 
setoff.  Besides  it  appears  in  the  record  that  Creasey  had  the  benefit  of 
this  testimony  in  another  place,  not  excepted  to. 

Question  18,  of  the  same  deposition  excepted  to,  is  as  follows; 
"  When  the  Amazon  Insurance  Company  continued  to  address  letters  to 
you  as  their  special  agent  tip  to  and  including  October  81, 1878.  sending 
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you  the  orders  and  directions  contained  in  the  letters  attached  to  exhibits 
*  A/  etc.,  did  you  rely  upon  that  course  of  conduct  on  the  part  of  the 
company  as  an  assurance  that  it  was  the  purpose  of  the  company  to  con- 
tinue you  in  their  employ,  after  the  expiration  of  the  term  of  one  year, 
the  same  as  before?" 

The  jury  are  to  judge  from  the  facts  and  circumstances,  and  not  by 
the  assertion  of  Creasey  that  he  did  in  fact  rely  upon  the  conduct  of  the 
company.     His  assertion  is  merely  the  expression  of  an  opinion. 

Question   24,  of  the  same  deposition   excepted  to,  is  as  follows  : 

**  Was  it  an  objection  to  your  giving  up  the  idea  of  obtaining  such  a 
salary  and  instead  thereof,  entering  into  the  local  agency  business,  that 
in  such  local  agency  business,  the  long  experience  and  the  accurate 
acquaintanceship  which  you  possess  of  insurance  men  and  insurance  mat- 
ters throughout  the  state  of  Ohio,  would  be  to  a  very  great  extent  lost?" 

This  is  merely  an  attempt  on  the  part  of  Creasey  to  show  that  he  had 
an  honest  intent  in  seeking  other  employment  in  the  light  of  his  business. 

The  exclusion  of  the  testimony  is  not  prejudiced  because  he  was 
allowed  to  show  what  in  fact  he  did  do. 

We  are  of  the  opinion  that  the  court  below  did  not  err  in  rendering 
judgment  for  the  defendant. 

Judgment  affirmed. 


ESTATES  OF  MARRIED  WOMEN.  |57 

[Hamilton  District  Court.] 

fW.  R.  Corwin  v.  Isabella  C.  Cook  kt  al. 

The  pre«iimption  of  the  intention  of  a  married  woman,  to  charge  her  separate  prop- 
erty for  the  debt  of  her  husband,  follows  her  from  signing  a  promissory  note  as 
his  surety,  and  the  presumption  is  not  rebutted  by  her  want  of  knowledge  of  the 
legal  consequence  of  so  signing ;  it  appearing  that  she  signed  voluntarily  with 
knowledge  that  she  was  signing  a  promissory  note,  and  without  fraud  or  impo- 
sition on  the  part  of  the  creditor. 

AVBRY,  J. 

This  is  an  action  to  charge  the  separate  property  of  a  married  woman, 
upon  a  promissory  note  signed  by  herself  and  husband. 

The  note  was  given  for  an  indebtedness  of  the  husband  for  lumber 
aaed  in  his  business.  His  testimony  is  that  the  plaintiff  offered  to  give 
him  time,  if  he  would  give  security ;  that  he  proposed  to  give  the  endorse- 
ment of  his  wife,  which  the  plaintiff  accepted  and  had  the  note  prepared, 
which  he  took  to  his  wife  and  she  signed. 

The  testimony  of  the  plaintiff  is  in  substance  the  same,  except  he 
says  he  refused  to  let  the  husband  have  any  more  lumber  unless  he  would 
give  security  for  what  he  was  owing ;  and  that  the  note  being  given,  he  let 
him  have  more  lumber,  which  remains  unpaid  for. 

The  testimony  of  the  wife  is  not  that  she  did  not  sign  the  note,  but 
that  she  did  not  know  it  contained  the  clause,  **  this  note  to  be  binding 
on  the  separate  property  of  C.  Cook." 

The  liability  of  the  separate  property  of  a  married  woman  for  her 
contracts  depends  upon  her  intention  to  charge  it ;  but  it  is  held  that 

tFor  common  pleas  decision  which  this  opinion  affirms,  see  8  Ohio  Dec  R^  481 
3    L.  B.        21 
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"  where  a  married  woman  having  separate  property,  executes  a  promis- 
sory note  as  surety  for  her  husband  or  for  a  stranger,  a  presumption 
arises  that  she  thereby  intended  to  charge  her  separate  property  with  the 
payment"     Williams  v.  Urmston,  36  O.  S.,  296. 

This  is  not  a  rebuttable  presumption.  The  reason  is,  that  she  could  not 
charge  herself  personally  by  the  note,  the  intention  is  to  be  interred  that 
she  intended  to  charge  her  property ;  otherwise  the  traLsaction  would  be 
meaningless.  Tisillett  v.  Armstrong,  4  Bev.,  828 ;  Johnson  v.  Gallagher, 
2  DeGex,  E.  &  J.,  494,  515.  The  latter  case  being  much  quoted  from, 
and  relied  on,  in  Williams  v.  Urmston. 

Fraud  or  imposition,  in  affecting  the  voluntary  character  of  an  act, 
may  defeat  any  interference  of  intention.  But  it  is  not  fraud  or  imposi- 
tion when  a  married  woman  voluntarily  signs  a  note,  that  she  did  not 
know  it  would  bind  her  separate  property. 

A  married  woman  is  incapacitated,  in  respect  to  binding  herself  per- 
sonally by  contract,  but  not  in  any  other  respect.  She  is  charged  witk 
the  knowledge  of  legal  consequences,  and  the  same  inferences  of  inten- 
tion follow,  as  in  the  case  of  any  other  intelligent  being. 

Judgment  for  the  plaintiff. 

L.  H.  Swormstedt,  for  plainti£ 
A*  A.  Ferris,  for  defendants. 


168  APPEALS  FROM  JUSTICES. 

[Hamilton  District  Court ;  decided  May  1, 188S.] 
C.  C.  AlI^KN  v.  Wai^NXJT  HiLI^,  MaDISONVII,LB  and  Pl,AINVII<IfH 

Turnpike  Co. 

Upon  appeal  from  a  justice  of  the  peace  a  bank  check  was  deposited  with  him  by 
the  appellant  payable  "  to  the  justice  of  the  peace,  appeal  or  order/'  and  there- 
upon the  ordinary  form  of  an  undertaking  for  appeal  was  written  out  by  the 
iustice  on  bis  docket,  without  being  signed  by  any  one,  with  a  certificate  added 
and  signed  by  the  justice,  that  the  check  was  received  **  as  bond "  and  was 
approved :  //eld,  that  this  did  not  constitute  an  undertaking  for  appeal  and 
that  the  court  oi  common  pleas  had  no  authority,  under  sec.  6595,  Rev.  Stat.,  to 
allow  the  filing  of  a  new  undertaking;  but  was  without  jnriadiction. 

Error  to  the  Court  of  Common  Pleas. 

The  case  came  into  the  court  of  common  pleas  by  appeal  of  the 
Turnpike  Company  from  the  judgment  of  a  justice  of  the  peace.  In  the 
court  of  common  pleas  the  Turnpike  Company  obtained  judgment. 
Among  the  errors  assigned,  is  the  overruling  of  a  motion  to  dismiss  the 
appeal  for  want  of  an  undertaking,  and  the  allowing  by  the  court  of  a 
new  undertaking. 

The  only  security  of  any  sort  given  upon  the  appeal,  was  a  bank 
check,  as  follows : 

"The  National  Lafayette  and  Bank  of  Commerce,  pay  to  the  Bsqtdre 
Geo.  Reiter,  appeal  or  order  $75. 

"W.  A.  Goodman, 
"Treasurer." 
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This  was  deposited  with  the  justice  of  the  peace,  who,  thereupon, 
as  the  transcript  shows,  entered  upon  his  docket  the  ordinary  form  of  an 
undertaking  for  appeal,  beginning,  "I,  W.  A.  Goodman,  resident  of 
Hamilton  county,  as  bail  for  appeal,"  etc.,  but  without  signature  by  any 
one;  below  which  the  following  was  added:  "Received  from  W.  A. 
Goodman,  check  on  the  National  Lafayette  and  Bank  of  Commerce  for  $76, 
signed  by  said  W.  A.  Goodman  as  bond  ;  approved  by  me  the  sixth 
day  of  December,  1881. 

"Geo.  Rbit«r,  J.  P." 

Wallace  Burch,  for  plaintiff  in  error: 

"  The  right  of  the  appeal  rests  solely  upon  statutory  provisions, 
and  unless  those  provisions  are  complied  with,  the  right  cannot  be  made 
available."     Dennison  v.  Talmage,  29  O.  S..  438,  435. 

Second — A  check  made  payable  to  the  magistrate  and  signed  by  the 
treasurer  of  the  appellant  does  not  contain  any  of  the  conditions  or 
requirements  of  a  bond.  It  is  not  sufficient  to  give  the  appellate  court 
jurisdiction  to  i)ermit  an  amendment,  or  a  new  bond  to  be  given  under 
sec.  6595.    Shamokin  Bank  v.  Street,  16  O.  S.,  1. 

Edward  Gumey,  for  defendant  in  error. 

AVBRY,  J. 

The  Rev.  Stat,  concerning  appeals  from  a  justice  of  the  peace  pro- 
vide, sec.  6584  :  **  The  party  appealing  shall  within  ten  days  from  the 
rendition  of  the  judgment,  enter  into  an  undertaking,  etc.'' 

In  Dennison  v.  Talmage,  29  O.  S.,  483,  it  is  said  ''the  right  of  appeal 
rests  solely  upon  statutory  provisions,  and  unless  those  provisions  are 
complied  with,  cannot  be  made  available."  And  it  is  held,  that  where  an 
appellant  "  neglects  to  give  a  statutory  bond  for  appeal  within  the  time 
limited  for  that  purpose,  the  fact  that  the  court  below  made  an  order  to 
the  effect  that  no  bond  was  required,  will  not  authorize  him  to  perfect 
his  appeal  by  afterward  giving  such  bond." 

Section  6595,  Rev.  Stat,  provides:  "  In  proceedings  on  appeal,  when 
the  surety  in  the  undertaking  shall  be  insufficient,  or  such  undertaking 
may  be  insufficient  in  form  or  amount,  it  shall  be  lawful  for  the  court, 
on  mot'QU,  to  order  a  change  or  renewal  of  such  undertaking,  and  direct 
that  the  same  be  certified  to  the  justice  from  whose  judgment  the  appeal 
was  taken,  or  that  it  be  recorded  in  said  court." 

There  is  a  similar  provision  in  cases  of  appeal  from  the  court  of  common 
pleas  to  the  district  court;  and  in  Church  v.  Nelson,  85  O.  S.,  638,  such 
provision  is  held  to  be  a  remedial  one,  and  one  to  be  liberally  construed. 
But  to  confer  jurisdiction  to  enable  a  change  or  renewal  of  undertaking 
to  be  ordered,  an  undertaking  of  some  sort  must  exist. 

The  **  second  trial  act "  contained  substantially  the  same  provisions, 
for  change  or  renewal  of  the  undertaking  when  insufficient  in  form  or 
amount.  In  a  ca.se,  prior  to  the  amendment  which  authorized  the  deposit 
of  money  in  lieu  of  the  undertaking,  a  bank  certificate  of  deposit  was 
filed  with  the  clerk  and  memorandum  of  the  fact  was  made  by  him  on 
the  journal ;  the  entry  reciting  that  the  money  was  to  be  "  restored  if 
the  party  should  abide  and  perform  the  judgment  and  order  of  the  court, 
and  pay  all  damages  and  costs  against  him  consequent  upon  the  second 
trial,  otherwise  to  be  applied  to  the  payment  of  the  same."  It  was  held 
that  neither  the  certificate  nor  the  journal  entry  was  an  undertaking,  nor 
would  it  justify  the  filing  of  a  perfect  undertaking,  so  as  to  give  the  court 
jurisdiction.     Shamokin  Bank  v.  Street,  16  O.  S.,  1. 
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There  was  certainly,  said  the  learned  judge  who  delivered  the  opinion, 
no  * 'undertaking  in  any  admissible  sense  of  the  term.  The  entry  on  the 
journal  was  made  by  the  clerk,  as  clerk,  and  not  as  an  obligor  or  surety. 
It  is  a  mere  memorandum  of  the  fact  that  money  had  been  deposited  in 
lieu  of  an  undertaking.  It  has  none  of  the  elements  of  an  undertaking, 
such  as  the  statute  requires.  It  is  ex  parte.  *  *  *  It  is  neither  an 
undertaking  nor  a  proceeding  for  the  purpose  of  filing  an  undertaking. 
It  cannot  be  amended  into  an  undertaking." 

This  ruling  would  appear  to  be  conclusive  upon  the  question  before 
us.  We  have  but  to  follow  it.  There  was  error  in  overruling  the  motion 
to  dismiss  the  appeal,  and  in  allowing  the  new  undertaking  to  be  filed. 

The  judgment  is  reversed  and  cause  remanded  to  the  court  of  com- 
mon pleas,  with  direction  to  dismiss  the  appeal.  The  plaintiff  in  error  is 
entitled  to  his  costs.    Burke  v.  Jackson,  22  O.  S.,  268. 


169         PATENTS— RESTRAINT  OP  TRADE. 

[Hamilton  District  Court.] 

W.  J.  M.  Gordon  v.  F.  C.  Deckbbach. 

1.  The  fact  that  plaintiff  would  have  a  remedy  in  a  circuit  court  of  the  United 

States  for  the  infringement  of  a  patent  does  not  deprive  him  of  his  remedy  in 
the  state  courts  for  the  violation  of  the  terms  and  conditions  of  a  contract  for 
the  manufacture  of  such  patent. 

2.  In  an  agreement  in  restraint  of  trade  the  fact  that  the  agreement  is  indefinite  or 

unlimited  as  to  time  does  not  necessarily  invalidate  it,  if  it  is  valid  and  limited 
in  all  other  respects. 

Motion  for  an  Injunction. 

The  petition  in  this  case  alleges  in  substance  that  Gordon  was  inter- 
ested as  part  owner  in  a  certain  patent  secured  by  one  Bccles,  containing 
a  new  and  useful  invention  for  the  manufacture  of  crude  glycerine  from 
soap,  and  for  making  soap  from  fats  and  oils ;  that  he  had  made  a  con- 
tract with  the  defendant  to  manufacture  for  him  certain  tanks  and  attach- 
ments to  be  used  for  the  manufacture  of  soap  at  a  c  ,rtain  price  therein 
named ;  that  this  agreement  contained  a  clause  which  prohibited  the 
defendant  from  making  any  other  tanks  for  the  manufacture  of  soap  for 
any  other  person  whatsoever,  and  from  disclosing  to  anyone  the  mode  of 
making  said  tanks  or  the  secrets  in  relation  to  such  matter ;  that  in  viola- 
tion of  said  contract  the  defendant  had  manufactured  certain  tanks 
similar  in  character  and  form  to  the  tanks  named  in  the  contract  and 
was  about  shipping  them  elsewhere  for  other  persons  and  prayed  for  an 
injunction  to  restrain  defendants  from  shipping  said  tanks.  When  the 
petition  was  filed  a  restraining  order  was  granted  by  the  court  of  common 
pleas,  and  afterwards  a  motion  was  made  to  dissolve  the  injunction,  which 
was  done  July  31,  after  a  hearing  on  the  testimony.  The  plaintifiF 
immediately  appealed  from  that  order  to  this  court,  filed  a  transcript, 
gave  bond,  and  filed  a  new  motion  in  this  court  for  a  restraining  order. 

Smith,  J. 

It  is  claimed  by  the  plaintiff  that  defendant  is  acting  in  violation  of 
the  alleged  contract. 


Vol.  XIL  LAW  BULLEriN.  325 

Gordon  t,  Deckebach.  1 69 

On  the  hearing  before  this  court  certain  facts  were  agreed  upon : 
First,  that  the  contract  was  a  written  contract  entered  into  between  the 
parties ;  second,  that  when  the  contract  was  made,  no  patent  had  been 
obtained  for  the  alleged  improvement,  but  after  the  contract  was  made 
and  before  the  end  of  a  year  a  patent  was  obtained  for  Gordon  and  liis 
assignor.  Again,  that  the  defendant  was  in  fact  making  the  same  kind 
of  tanks  as  mentioned   in  this  contract.     The  real  question  presented 

to  us  is  the  construction  of  this  contract.     The  contract  reads  as  follows  : 

"Memorandum  of  an  agreement  between  F.  C.  Deckebach  and  William  J.  M. 
Gordon,  both  of  the  city  of  Cincinnati,  made  this  1 2th  day  of  August,  1S81 ,  witnesseth: 

'*  That  the  said  F.  C.  Deckebach  hereby  agrees  to  make  for  the  said  W.J.  M. 
Gordon  or  any  company  or  associaiiou  hereafter  to  be  formed  by  him  and  to  which 
he  may  assign  this  contract,  a  copper  tank  eighteen  and  one-half  feet  long  from 
end  to  end,  four  feet  diameter,  sides  five-eighths  inches  and  bottoms  three-fourths 
inches  double  row  rivets  three-fourths  inches  thick,  the  brass  manhead  and  all  the 
copper  work  and  brass  attached  on  tank,  excepting  the  pump-engine  and  the 
foundations  and  connections  from  tank,  same  to  be  delivered  at  the  railroad  depot 
at  Cincinnati,  Ohio,  ready  for  shipment,  for  the  sum  of  thirty-eight  hundred  and 
twenty-five  dollars,  the  work  to  be  done  in  the  best  workman-like  manner,  for  which 
said  P.  C  Deckebach  is  to  receive  said  sum  of  ^3,825  payable  as  follows:  One 
thousand  dollars  cash  when  work  commencea,  and  the  balance  when  said  tank  and 
attachments  are  ready  for  shipment 

*'  And  said  P.  C.  Deckebach  further  agrees  not  to  construct  any  tank  for  any 
soap  manufacturer  either  in  Cincinnati  or  elsewhere  or  for  any  other  person  or  per- 
sons for  the  purpose  of  making  soap  except  the  said  Wm.  J.  M.  Gordon  or  any 
company  or  association  which  may  be  formed  by  said  Gordon.  And  he  further 
agrees  not  to  give  any  information  or  instruction  as  to  the  manner  of  constructing 
said  tank  so  that  a  similar  tank  may  be  constructed  by  any  other  person  or  persons, 
and  lie  further  agrees  that  he  will,  if  called  upon  by  the  said  Wm.  J.  M.  Gordon  or  any 
company  or  association  hereafter  formed  by  said  Gordon,  construct  in  the  same 
manner,  of  like  dimensions  and  materials  and  at  the  same  price  ten  additional  tanks 
if  needed  by  said  Gordon  or  his  assigns  within  the  next  succeeding  twelve  months. 
And  the  said  W.  J.  M.  Gordon  for  himself  or  any  company  or  association  hereafter 
to  be  formed  by  him  and  to  which  he  may  assign  this  contract,  hereby  agrees  to 
pay  the  said  P.  C.  Deckebach  or  his  assigns  for  each  of  said  tanks  and  attachments 
the  funi  of  thirty-eight  hundred  and  twenty-five  ($3,825)  dollars  as  above  provided, 
ihat  is  to  say  one  thousand  dollars  in  cash  when  the  work  commences  and  the 
remaind^^r  of  said  f3,825  as  soon  as  such  tank  is  ready  for  shipment;  and  he  further 
agrees  that  if  he  or  the  company  or  association  hereintofore  referred  to  shall  require 
ten  other  tanks  or  any  less  number  to  order  the  same  of  said  F.  C.  Deckebach  and 
from  no  other  person  and  pay  therefor  as  hereinbefore  provided  for  the  payment 
of  the  lank  now  ordered. 

''In  witness  whereof  the  said  P.  C.  Deckebach  and  Wm.  J.  M.  Gordon  have  here- 
unto set  their  hands  and  seals  in  duplicate  on  the  day  and  year  first  above  written. 

'F.  C.  Deckebach, 
•*  By  Geo.  E.  Deckebach. 
«*By  P.of  Att'y, 

"  W.  J.  M.  Gordon." 

"Witness*   Hhnry  Hbckei,,  Henrv  Strautman." 

"  By  Uie  above  contract  Mr.  P.  C  Deckebach  is  allowed  to  make  tanks  for 
candle  factories  as  heretofore. 

"W.J.  M.Gordon." 

It  is  claimed  by  plaintiflF  that  the  defendant,  by  constructing  tanks 
similar  to  the  tanks  named  and  referred  to  in  that  agreement,  has  violated 
that  agreement  and  that  he  is  suffering  irreparable  injury  and  is  entitled 
to  ft  restraining  order. 

The  defendant  claims  that  this  contract  is  limited  to  one  year  in  its 
eftect  and  operation  and  no  longer ;  and  that  after  the  patent  has  been 
issued  for  said  invention  referred  to  in  said  contract,  the  secrets  of  the 
invention  were  disclosed  by  the  very  act  of  obtaining  the  patent,  and  if 
defendant  has  thus  infringed  the  plaintiff's  patent,  his  remedy  is  in 
another  forum,  viz :  the  circuit  court  of  the  United  States. 
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It  seems  to  us  that  if  this  contract  is  clear  and  explicit  in  its  terms, 
the  mere  fact  that  the  plaintiff  would  have  a  remedy  in  the  circuit  court 
for  the  violation  of  a  patent,  does  not  deprive  him  of  his  remedy  in  the 
state  courts  for  a  violation  of  the  terms  and  conditions  .of  the  contract : 
for  the  courts  of  the  state  would  have  jurisdiction  to  determine  the  viola- 
tion of  the  contract,  although  the  construction  of  the  contract  might 
involve  the  validity  or  invalidity  of  the  patent.  Tod  v.  Wick  Brothers, 
36  O.  S.,  370 ;  Nash  v.  Luell,  102  Mass.,  60. 

And  we  might  also  say  that  in  an  agreement  in  restraint  of  trade  the 
mere  fact  that  the  agreement  is  indefinite  or  unlimited  as  to  time  does 
not  necessarily  invalidate  it  if  it  is  valid  and  limited  in  all  other  respects. 
The  rule  perhaps  is  best  laid  down  in  a  collection  of  authorities  found  in 
Vol.  1,  Smith's  Leading  Cases.  Hare  &  Wallace's  notes,  p.  726,  under 
the  case  of  Mitchell  v.  Reynolds:  **A  contract  in  restraint  of  trade  to  be 
valid  must  be  partial  and  there  must  be  such  a  valuable  consideration  for 
the  contract  as  is  necessary  in  other  contracts,  but  if  the  restriction  as  to 
place  is  not  unreasonable  the  circumstance  that  it  is  indefinite  as  to  time 
does  not  of  itself  invalidate  the  contract."  Pollock  on  Contracts,  (Wald's 
edition,  315)  has  a  collection  of  cases  showing  what  circumstances, 
facts  or  provisions  will  invalidate  a  contract  in  restraint  of  trade.  And 
the  rule  also  is  well  stated  in  Rousillon  v.  Rousillon,  14  Ch.  D.,  351,  as  fol- 
lows, viz:  Where  the  restraint  of  a  party  from  carrying  on  a  trade  is 
larger  and  wider  than  the  protection  of  the  party  with  whom  the  con- 
tract is  made  can  possibly  require,  such  restraint  must  be  considered 
unreasonable  in  law  and  a  contract  to  enforce  it  void ;  and  this  is  sub- 
stantially the  doctrine  of  Lange  v.  Werk,  2  O.  S.,  519. 

We  think  that  these  definitions  as  to  what  will  make  the  contract 
invalid  as  being  in  restraint  of  trade  are  properly  to  be  considered  in 
construing  this  contract.  For  this  contract  upon  its  face  is  not  plain  and 
unambiguous.  For  example,  it  is  said  Deckebach  "  agrees  not  to  con- 
struct any  tank  for  any  soap  manufacture  nor  to  engage  in  the  business 
of  manufacturing  tanks  either  in  Cincinnati  or  elsewhere."  That  clause 
is  an  entire  restraint  of  trade  as  to  him.  In  this  contract  there  is  a  cer- 
tain  provision  for  the  defendant  to  manufacture  within  a  year,  if  the 
plaintiff  desires  it,  ten  more  tanks  at  the,  same  price  and  of  the  same 
kind,  and  the  plaintiff  agrees,  that  if  he  wants  within  a  year  ten  more 
tanks  that  he  will  employ  defendant  to  do  it  on  the  same  terms,  at  the 
same  price,  thereby  showing  that  there  is  some  clause  limiting  some  por- 
tion of  the  contract  for  a  year.  The  defendant  claims  that  this  limita- 
tion clause  applies  to  the  whole  contract,  and  has  no  force  at  all  beyond 
the  year.  It  was  admitted  by  plaintiff's  counsel  at  the  trial  that  there 
must  be  some  limitation.  He  does  not  claim  as  we  understand  from  the 
agreement,  that  the  defendant  is  limited  to  all  time,  but  he  construes 
the  limitation  to  be  the  lifetime  of  the  patent,  seventeen  years,  and  not 
one  year  as  claimed  by  the  defendant.  It  is  a  well  known  rule  that  we 
should  put  ourselves  in  place  of  the  parties  at  the  time  the  contract  was 
made,  and  the  first  controlling  fact  is  this,  that  when  the  contract  was 
made,  Gordon  acting  for  Eccles,  who  claimed  to  be  the  inventor,  had 
filed  an  application  for  the  patent  in  the  patent  office.  This  application 
was  pending,  a  caveat  filed,  and  during  the  pendency  of  that  applica- 
tion, the  secrets  of  that  invention  or  the  secrets  of  the  manufacture  might 
well  be  preserved  for  his  benefit.  At  the  time  this  contract  was  made, 
it  would  not  be  known  how  soon  the  patent  would  be  issued ;  it  might 
never  be  issued  ;  the  commissioner  of  patents  might  refuse  to  ^ant  it. 
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It  might  require  an  appeal  which  might  be  pending  some  time,  so  that 
during  the  pendency  of  the  application  for  a  patent  a  contract  which  in 
its  terms  provided  that  whoever  manufactured  for  the  inventor  any 
machine  named  in  the  patent  should  preserve  all  the  secrets  of  the  in- 
vention would  be  proper.  As  soon  as  the  patent  is  issued,  then  the 
invention  ceases  to  be  a  secret.  The  very  purpose  of  patents  when  issued 
is  to  publish  the  secrets  of  the  invention  to  the  world ;  and  one  of  the 
conditions  of  obtaining  a  valid  patent  is,  that  the  inventor  shall  state  in 
his  specifications  the  nature  of  the  improvement  in  such  plain  language 
that  a  mechanic  of  ordinary  skill  will  be  able  to  construct  a  machine  like 
that  named  in  the  patent.  Therefore,  it  the  purpose  of  this  contract  was 
to  preserve  the  secret  mode  of  manufacturing  the  tanks,  then  its  purpose 
was  fulfilled  when  the  patent  issued,  for  then  it  ceased  to  be  a  secret,  and 
it  became  public  information.  The  object  of  congressional  legislation 
and  the  rules  of  the  patent  office  seems  to  be  that  as  soon  as  a  patent  is 
issued  to  give  the  fullest  public  notice  of  the  patent  itself  and  of  the  im- 
provements claimed  to  be  made,  by  publishing  in  the  official  bulletin  of 
the  patent  office,  every  week,  every  new  patent  and  the  nature  of  the  im- 
provement. That  is  one  fact  to  be  taken  into  consideration  in  ascertain- 
ing the  object  of  this  clause  as  to  the  length  of  time.  It  appears  that  the 
patent  was  issued  in  six  months  after  the  contract  was  made  so  that  this 
secret  information  became  public  information. 

Another  consideration  is,  that  if  this  agreement  extends  beyond 
the  manufacture  of  one  machine,  or  beyond  the  time  claimed  by  de- 
fendants, there  is  no  consideration  for  it,  no  consideration  moving  to 
Deckebach;  none  moving  from  Gordon;  for  all  Deckebach  gets  is, 
simply  the  manufacture  of  one  machine.  There  is  no  other  considera- 
tion unless  we  say  that  the  manufacturing  of  that  machine  is  the  con- 
sideration for  that  other  covenant  in  the  agreement. 

But  in  determining  what  protection  the  party  is  entitled  to  under 
a  clause,  that  the  defendant  will  not  manufacture  any  tanks,  we  are  to 
look  to  the  object  of  the  agreement,  and  also  what  will  be  a  protection 
to  the  party  himself ;  for  if  the  agreement  covers  more  than  is  neces- 
sary to  protect  the  party  himself,  to  such  an  extent  the  agreement  is 
void  as  against  public  policy.  That  is  one  of  the  primary  principles 
laid  down  in  all  these  English  cases  and  some  of  the  American  cases  in 
considering  these  contracts  in  restraint  of  trade.  He  is  entitled  to  what 
is  necessary  to  protect  him  in  the  business  referred  to  in  the  contract, 
and  when  it  exceeds  that,  to  that  extent  the  contract  is  illegal  and  void. 

What  protection  does  the  party  need  in  this  case  ?  It  was  only  to 
the  time  of  obtaining  the  patent.  Beyond  that,  if  it  was  a  valid  patent 
the  plaintiff  has  his  remedy  for  the  protection  of  the  patent  itself,  and 
that  it  seems  to  us,  must  have  been  in  contemplation  of  the  parties  at 
the  time  the  contract  was  entered  into  in  view  of  all  the  circumstances. 
We  think,  therefore,  without  going  any  further  into  an  examination  of 
the  cases  cited,  that  plaintiff  is  not  entitled  to  a  restraining  order  as 
prayed  for. 

Injunction  refused. 

E.  P.  Bradstreet,  for  plaintiff  in  error. 

Von  Seggeru»  Phares  &  DeWald,  for  defendant  in 
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174  NOTICE  TO  ENDORSER. 

[Hamilton  District  Court,  May  1,  1883.] 

Mary  A.  Luckett  v.  W.  F.  Goodrich. 

The  mle  respecting  notice  to  indorsers  is  merely  that  reasonable  effort  be  made  to 
give  notice.  Notice  by  mail  to  an  indorser,  so  addressed  as  to  denote  the  lo- 
cality of  the  residence,  although  no  post-office  be  at  that  place,  and  although  in 
fact  not  received,  will  be  held  sufficient,  upon  it  appearing  that  in  ordinary 
course  of  mail  the  letters  of  the  indorser  reached  her  by  that  address,  and  tliat 
upon  reasonable  inquiry  it  was  the  only  address  to  be  ascertained. 

Brror  to  the  Superior  Court  of  Cincinnati. 

AvKRY,  J. 

The  judgment  complained  of  was  against  the  plaintiff  in  error,  as 
indorser  of  a  promissory  note.  Her  residence  was  on  what  is  known  as 
the  "Turkey  Bottom  Road,"  about  half  a  mile  beyond  the  eastern  limits 
of  this  city.  The  note  was  payable  at  a  bank  in  this  city,  and  notice  of 
non-payment  was  placed  in  the  post-office,  postage  prepaid,  addressed, 
"Mary  A.  Luckett,  Turkey  Bottom  Road,  East  Columbia,  Hamilton 
county,  Ohio." 

"East  Columbia"  was  a  name  given  to  a  cluster  of  houses  just  be- 
yond the  residence  of  the  plaintiff  in  error.  There  was  no  post-office 
there,  or  at  the  place  of  her  residence. 

Her  post-office,  she  testified,  was  at  "Station  C,  Columbia."  In  an- 
other place  she  calls  it,  **Station  C,  Cincinnati,"  presumably  one  of  the 
delivery  stations  of  the  Cincinnati  post-office  toward  the  eastern  limits 
of  the  city. 

The  notice  mailed  never  reached  her,  and  it  is  contended  was  not 
properly  addressed,  for  the  reason  that  it  was  not  to  her  post-office  or  in- 
deed to  any  post-office. 

The  general  rule  as  to  notice  by  mail,  where  the  indorser  lives  else- 
where, is  to  mail  the  notice  to  the  place  of  the  residence  if  a  post-office 
is  there,  and  if  not,  to  the  nearest  post-office.  But  the  rule  is  not  un- 
bending. 

Where  there  is  no  post-office  at  the  place  of  residence,  notice  by 
mail,  addressed  there,  has  nevertheless  been  held  good,  when  the  evi- 
dence of  the  indorser's  habit  of  receiving  letters  justifies  the  infer- 
ence that,  for  the  purposes  of  delivery  by  the  post-office  officials,  the  ad- 
dress sufficiently  identifies  him. 

In  Bank  of  United  States  v.  Cameal,  2  Peters,  643,  the  indorser 
living  a  few  miles  back  of  Newport,  Kentucky,  and  being  well  known 
both  there  and  in  this  city,  a  notice  addressed  to  him,  ''Campbell  county, 
Kentucky,"  and  mailed  here,  postage  prepaid,  was  held  good. 

In  Follain  v.  Dupre,  1 1  Rob.,  (La.)  454,  notice  directed  generally  to 
the  "Parish  of  St.  Landry,  Louisiana,"  the  indorser  living  in  that  parish, 
when  coupled  with  evidence  that  the  notice  would  ordinarily  be  sent  to 
the  principal  town  of  the  parish,  was  also  held  good. 

The  question  is  one  of  fact,  to  be  determined  by  the  circumstances 
of  the  particular  case.  The  requirement  is  not  that  notice  shall  be  given 
at  all  events,  but  only  that  reasonable  care  shall  be  taken  to  give  it. 

There  is  no  question  that  the  plaintiff  in  error  lived  on  the  **Turkey 
Bottom  Road."     "East  Columbia,"  as  the  name  of  the  few  houses  just 


Vol  XIL  LAW  BULLETIN.  329 

Strauss  &  Bro.  ▼.  Dashnej.  1 74 

beyond  her  residence,  fixed  the  locality.  It  would  appear  that  she  re- 
ceived letters  by  the  same  address.  At  least,  taking  her  testimony  in 
form  and  substance,  we  cannot  say  that  it  did  not  warrant  such  inference 
by  the  trial  court. 

Among  the  questions  and  answers  in  the  cross  examination  are  the 
following:  "Mrs.  Luckett,  did  you  ever  receive  letters  addressed  to  you, 
Turkey  Bottom  Road,  Hamilton  county,  Ohio?*"  Answer:  "I  re- 
ceived letters  in  all  sorts  ot  shapes."  *'l3o  you  think  a  letter  addressed 
to  you  in  that  way  would  be  apt  to  reach  you?"  Answer  :  **Yes,  sir,  I 
think  it  might."  **Isn't  that  the  address  you  gave  in  the  directory?" 
Answer:  "I  didn't  give  any  address  in  the  directory."  "Did  you  give 
that  address  to  be  put  in  the  directory?"  Answer:  "No,  sir;  I  was 
not  at  home  when  the  directory  man  was  around,  I  did  not  know  any- 
thing about  it." 

Each  case  must  depend  upon  its  own  circumstances.  The  transac- 
tions involving  commercial  paper  are  so  numerous  and  varied  that  it  is 
impracticable,  even  were  it  desired,  to  do  more  than  announce  general 
rules.  Where  there  was  evidence  to  warrant  the  inference  that  the  only 
result  of  inquiry,  in  any  quarter  where  it  might  reasonably  be  made, 
would  have  been  that  the  address  was  as  found  in  the  city  directory,  and 
that,  in  the  ordinary  course  of  mail,  letters  reached  the  plaintiflf  in  error 
by  that  address,  we  cannot  say  the  court  erred  in  its  finding. 

Judgment  affirmed. 

A.  M.  Warner,  for  plaintiff  in  error. 

W.  Austin  Goodman,  for  defendant  in  error. 


NEW  TRIALS.  182 

IHamilton  District  Court,  April  3,  1883.] 

Strauss  &  Bro.  v.  Findley  Dashney. 

1.  An  expression  by  a  juror,  during  the  progress  of  a  trial,  that  his  opinion  is 

formed,  is  not  necessarily  a  ground  for  a  new  trial. 

2.  Although  the  practice  should  be  condemned,  it  is  not  erroneous  to  permit  the 

plaintiff  in  rebuttal  to  restate  a  portion  of  the  examination  in  chief. 

Error  to  the  Court  of  Common  Pleas. 

For  about  fourteen  years,  prior  to  1878,  Dashney  was  employed  from 
time  to  time,  as  an  outside  hand,  to  make  up  clothing,  by  Strauss  &  Bro., 
a  firm  doing  businsss  in  the  city  of  Cincinnati,  as  manufacturers  aud 
wholesale  dealers.  During  one  of  Dashney *s  visits,  to  get  material  to  be 
made  up,  and  while  going  to  an  upper  story  upon  the  elevator,  it  fell  to 
the  basement  floor,  inflicting  great  bodily  injury  upon  him. 

In  his  action  below,  Dashney  alleged  that  the  elevator  was  deficient 
in  construction  and  was  managed  with  gross  negligence  on  the  part  of 
Strauss  &  Bro.;  that  the  elevator  was  used  by  all  persons  going  into  the 
house,  not  only  by  persons  engaged  in  and  about  the  house,  but  by  cus- 
tomers and  others  resorting  there  for  the  purpose  of  transacting  business. 
Strauss  &  Bro.  denied  omission  or  negligence  in  the  construction  or  main- 
tenance of  the  elevator  or  that  the  elevator  was  used  generally,  and 
averred  that  it  was  kept  for  the  exclusive  use  and  accommodation  of  their 
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customers  and  for  the  accommodation  of  certain  persons  engaged  in  and 
about  the  house.  They  further  assert  that  Dashiiey  was  notified  by  a 
notice  posted  on  the  cab  of  the  elevator  to  the  effect  that  all  persons  uoi 
employees  in  and  about  the  house  were  not  to  use  it.  On  the  trial  below 
the  jury  rendered  a  verdict  for  plaintiflf  for  the  sum  of  four  thousand  dol- 
lars.    A  motion  for  a  new  trial  was  made  and  overruled. 

The  plaintiffs  in  error  rely  for  reversal  of  the  judgment  upon  three 
of  quite  a  number  of  assignments  of  error.  First,  misconduct  of  a  juror 
during  the  trial  of  the  cause.  Second,  admission  of  testimony  in  rebut- 
tal which  would  properly  be  evidence  in  chief.  Third,  that  the  verdict 
was  contrary  to  the  evidence, 

Moore,  J. 

As  to  the  first  assignment  of  error,  the  record  shows  that  during  the 
progress  of  the  trial  the  jury  were  ordered  to  inspect  the  premises,  and 
while  examining  the  machinery  in  the  basement  and  by  which  the  eleva- 
tor was  operated,  a  juror  said  in  the  presence  of  his  fellow  jurors,  the 
deputy  sheriff  in  charge  and  counsel  for  defendant,  that  he  was  *^  satisfied  *' 
and  that  he  had  *'  made  up  his  mind." 

When  the  jury  was  returned  to  the  court  the  following  morning, 
counsel  for  defendant  moved  that  the  juror  be  withdrawn  and  the  cause 
continued.     The  court  overruled  the  motion  and  the  cause  proceeded. 

An  expression  by  a  juror  during  the  progress  of  a  trial  that  his  mind 
was  made  up  or  that  he  was  satisfied,  is  not  necessarily  a  ground  for  a 
new  trial.  An  expression  must  be  such  as  to  indicate  that  the  party  has 
finally  determined  the  verdict  he  will  return.  In  the  case  at  bar,  the 
opinion  was  expressed  during  the  progress  of  the  trial,  and  before  the 
conclusion  of  the  testimony  or  the  charge  of  the  court  had  been  given. 
The  juror  certainly  was  guilty  of  misconduct,  and  it  amounted  to  a  con- 
tempt of  court  and  should  have  been  punished.  Courts  have  frequently 
recognized  errors  of  this  class,  for  instance,  where  before  conviction  and 
after  all  the  evidence  has  been  submitted,  or  even  before  the  trial  of  the 
cause,  a  juror  has  so  expressed  himself  as  to  give  the  court  to  understand 
that  he  had  formed  an  opinion.  But  in  cases  where  it  appears  that  there 
was  further  evidence  and  further  instructions  from  the  court  upon  the 
law,  the  presumption  arises  that  the  juror  was  not  prejudiced  at  the  time 
of  rendering  the  verdict ;  and  we  are  of  the  opinion  that  the  court  exer- 
cised the  proper  discretion  in  overruling  the  motion  to  discharge  the 
juror. 

The  next  assignment  of  error,  is  the  action  of  the  court  in  permit- 
ting the  plaintiff*  to  be  called  in  rebuttal  and  to  restate  matters  which  he 
had  testified  to  upon  his  examination  in  chief.  One  of  the  questions  was, 
"  whether  Dashney  was  rightfully  upon  the  elevator  at  the  time  he  was 
injured."  The  defendant  below  claimed  that  the  plaintiff  was  expressly 
prohibited  from  using  the  elevator  and  having  used  the  elevator  without 
permission  and  against  the  prohibition  of  defendant  he  was  guilty  of  con- 
tributory negligence.  It  became  necessary  to  ascertain  whether  or  not 
plaintiff  was  guilty  of  contributory  negligence,  and  to  introduce  testi- 
mony to  relieve  himself  from  a  charge  of  that  kind ;  he  therefore  testified 
upon  his  examination  in  chief,  that  at  different  times  when  he  went  to 
the  house  of  defendant  in  the  course  of  his  employment,  he  went  on  the 
elevator  with  the  knowledge  of  and  without  question  on  the  part  of  the 
proprietors,  Strauss  &  Bro.,  or  their  employees  in  the  house ;  that  at  times 
a  member  of  the  firm  sent  him  up,  and  personally  set  the  machinery  in 
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motion,  that  all  the  tailors  (and  there  were  a  great  many  in  the  employ 
of  the  house),  were  in  the  habit  of  using  the  elevator  when  taking  their 
work  to  the  upper  stories  of  the  building.  The  defendant  below  intro- 
duced evidence  to  show  there  was  no  such  custom  on  the  part  of  persons 
in  their  establishment,  that  plaintiff  in  error  was  not  allowed  to  go  on  the 
elevator,  that  he  was  expressly  prohibited,  and  that  they  had  a  rule  that 
the  elevator  was  not  to  be  used  unless  by  permission  of  some  person  in 
charge.  In  rebuttal  the  plaintiff  below  was  recalled  and  testified  about 
as  before  in  reference  to  his  use  of  the  elevator.  A  restatement  of  evi- 
dence by  way  of  rebuttal  already  received  on  an  examination  in  chief,  is 
a  dangerous  practice  and  should  not  be  resorted  to  except  in  exceptional 
cases;  for  a  witness  having  testified  in  chief,  and  having  heard  the 
defense,  is  in  a  much  better  position  to  reply  and  improve  his  former 
statement.  Section  6190,  Rev.  Stat.,  Ohio,  provides  that:  "The  party- 
who  would  be  defeated  if  no  evidence  were  offered  on  either  side,  must 
first  produce  his  evidence ;  and  the  adverse  party  must  then  produce  his 
evidence,"  and  that  "  the  parties  shall  then  be  confined  to  rebutting  evi- 
dence unless  the  court  for  good  reasons  in  the  furtherance  of  justice,  per- 
mit them  to  offer  evidence  in  their  original  cause.''  Courts  often  permit 
a  re-examination  of  matters  of  fact  which  are  properly  evidence  in  chief; 
but  in  the  case  at  bar  the  plaintiffs  were  permitted  to  go  one  step  further 
andbtroduce  testimony  which  had  already  been  given.  In  Graham  & 
Co.  V.  Davis  &  Co.,  4  O.  S.,  362,  the  general  rule  is  stated  to  foe,  that 
where  the  evidence  appears  to  be  simply  cumulative,  any  relaxation  of 
the  rule  must  always  be  an  appeal  to  the  sound  discretion  of  the  court 
to  be  determined  with  a  view  to  all  the  circumstances,  and  however 
determined  not  reviewable  on  error.  This  is  supported  by  Webb  v.  State, 
29  0.  S..  851 ;  Brown  v.  Finney,  67  Pa.  St.,  214;  Hemmens  v.  Bentley, 
32  Mich.,  89.  This  question  has  been  given  a  wide  discussion  and  in  all 
cases  it  appears  to  have  been  the  opinion  of  the  court  that  where  fairness 
lies  under  any  ground  of  suspicion,  a  witness  will  not  be  permitted  to 
restate  a  point,  but  in  furtherance  of  justice,  witnesses  are  granted  the 
privilege.  It  is  dangerous  practice  and  should  be  allowed  if  at  all,  with 
much  caution.  The  testimony  was  proper  upon  examination  in  chief  and 
was  admitted.  It  may  have  been  irregular  to  have  admitted  it  in  rebuttal, 
but  to  recognize  this  as  an  error  and  to  set  aside  the  verdict  and  grant  a 
new  trial,  would  simply  permit  the  parties  to  reintroduce  the  evidence 
in  its  proper  order  as  was  done  on  former  trial  and  omit  it  in  rebuttal. 
We  cannot  see  that  this  course  would  place  the  parties  in  a  different  posi- 
iton  from  that  in  which  they  now  appear.  We  are  of  the  opinion  there 
was  no  error  in  the  action  of  the  court  below  in  that  respect. 

The  remaining  assignment  of  error  is,  that  the  verdict  is  contrary  to 
the  evidence.  The  issues  presented  the  question  of  contributory  negli- 
gence, on  the  part  of  plaintiff.  Contributory  negligence  is  peculiarly  a 
question  for  the  jury.  In  all  cases  testimony  is  offered  to  show  negli- 
gence on  one  side  and  contributory  negligence  on  the  other,  and  if  con- 
flict arises,  the  matter  is  always  left  to  the  jury. 

We  have  made  a  careful  examination  of  the  whole  record,  and  Cftn- 
not  find  that  the  proceedings  below  are  erroneous. 

Judgment  affirmed. 

lyong,  Elramer  &  Kramer,  for  plaintiff  in  error. 
Jordan,  Jordan  &  Williams,  for  defendant  in  error* 
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184  PLEADINGS  AND  RECORD. 

[Hamilton  District  Court,  May  8,  1883.] 

Isaac  Marks  v.  Marshall  Harris. 

1.  The  substitution  of  copies  of  lost  pleadings  does  not  require  notice  to  the  op- 

posite party. 

2.  The  question  of  error  of  record,  in  an  entry,  is  to  be  determined  by  transcript  of 

the  entry  itself  and  not  by  what  is  shown  from  the  appearance  docket. 

Error  to  the  Court  of  Commou  Pleas. 

Avery,  J. 

This  case  appears  to  have  very  little  in  it,  notwithstanding  nine 
errors  are  assigned. 

The  first  and  second  of  these  are  that  a  copy  of  a  second  amended 
petition,  the  original  being  lost,  was  allowed  to  be  substituted  on  the  trial 
day  without  notice.  But  the  statute  authorizing  the  substitution  of 
copies  of  lost  pleadings,  sec.  5084,  Rev.  Stat.,  does  not  require  notice,  and 
there  is  no  reason  why  it  should. 

The  third  assignment  is  that  the  verdict  was  against  the  weight  of 
the  evidence,  in  that,  *'  the  record  nowhere  discloses  that  any  witness 
giving  his  name  was  sworn."  But  it  has  not  hitherto  been  supposed  that 
the  sufficiency  of  the  record  of  a  judgment  depended  upon  the  names  ot 
the  witnesses. 

The  fourth  and  fifth  assignments  are  submitted  by  counsel,  without 
argument,  as  analogous  to  the  first  and  second ;  and  may  be  disposed  of 
by  the  same  analogy,  without  argument. 

To  the  sixth  assignment  of  error,  in  overruling  a  motion  to  make 
the  petition  definite  and  certain,  it  is  enough  to  say  there  was  no  excep- 
tion noted.  To  the  seventh  assignment  of  error  in  overruling  the 
demurrer,  the  demurrer  was  not  well  taken.  To  the  eighth  assignment 
that  a  suggestion  of  diminution  of  record  was  disregarded,  the  sugges- 
tion being  chat  the  appeal  transcript  was  defective,  the  answer  is  suf- 
ficient, without  discussing  whether  the  defect  existed,  that  the  objection 
was  not  made  until  after  jurisdiction  had  been  taken  of  the  cause  by  the 
court  of  common  pleas,  and  a  judgment  indeed  rendered  which,  upon  a 
former  petition  in  error,  was  set  aside  by  this  court  for  defect  in  the  orig- 
inal petition. 

The  ninth  and  last  assignment  rests,  for  support,  npon  what  appears 
in  the  transcript  of  docket  and  journal  entries  of  the  court  of  common 
pleas,  as  follows  :  "  1883,  January  29,  minutes  86,  copy  of  record  amended 
petition  substituted  and  filed." 

The  question  presented,  argue  counsel,  concerns  the  action  of  the 
court  in  allowing  ''copy  of  the  record  "  to  be  filed;  besides,  the  entry 
also  states  that  "  amended  petition  substituted  and  filed,"  while  leave 
only  was  given  to  file  **a  copy  of  said  second  amended  petition."  So 
that,  as  the  argument  contends,  ''  it  appears  the  case  was  tried  upon  a 
petition  never  filed  by  leave  of  court,  and  which  has  been  superseded  by 
a  *  second  amended  petition.' " 

But  this  ingenious  superstructure  has  at  its  bottom  only  the  tran- 
script from  the  appearance  docket.  The  journal  entry  itself,  as  indeed 
the  first  and  second  assignments  of  error  complain,  is  of  the  filing  of  a 
"  copy  of  second  amended  petition."  And  even  to  read  the  transcript  of 
the  appearance  docket,  as  indicating  that  "  copy  of  record"  was  filed,  is 
to  stick  altogether  in  one  miswritten  word  of  the  line,  to  the  disregard  of 
th«  rest. 

The  judgment  is  affirmed. 
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BANK  CHECKS.  184 

[Hamilton  District  Court,  January  30,  1883.1 

tJUNIUS  A.  BOWDBN  V.  ThIRD  NATIONAL  BANK  OF  CINCINNATI. 

d  bank  check,  payable  in  blank,  on  which  the  drawer  had  indorsed  *'  Pay  Fourth 
National,  or  order,"  and  signed  his  name,  but  afterward  struck  out  the  words  of 
the  indorsement,  leaving  only  his  name,  was  left  by  him  during  an  absence  of 
some  da^rs,  upon  a  desk,  at  which  he  and  his  partner  did  business  in  an  office 
occupied  by  others.  The  partner  took  the  check,  without  authority  in  fact,  and 
caused  it  to  be  presented  on  the  bank  ou  which  it  was  drawn,  the  person  pre- 
senting it  being  known  to  the  officers  of  the  bank,  and  informing  them  it  had 
been  handed  him  for  that  purpose  by  the  partner:  Held,  that  as  between  the 
bank  and  the  drawer,  the  payment  of  the  check  was  properly  charged  to  his 
deposit  account 

Error  to  the  Court  of  Common  Pleas. 

Sayler  &  Sayler,  for  plaintiff  in  error. 

Storer  &  Harrison,  for  defendant  in  error,  cited :  Cornish  v.  Abing- 
ton,  4  H.  &  N.,  656  ;  Combes  v.  Chandler,  83  O.  S.,  178 ;  McNeil  v.  Natl. 
Bank,  46  N.  Y.,  325 ;  Davis  v.  Bechstein,  69  N.  Y.,  442 ;  Cowdry  v. 
Vandenburgh,  11  Otto,  572 ;  In  the  matter  of  Brower,  2  Story,  612.  A 
person  writing  his  name  on  the  back  of  a  non-negotiable  bill  or  note, 
becomes  not  an  indorser,  but  a  "new  maker,"  a  "joint  maker,"  or  a 
**  guarantor,"  according  to  the  various  states  of  facts  in  the  several  cases. 
Penny  v.  Inuis,  1  C.  M.  &  R.,  439 ;  Burmester  v.  Hogarth,  11  M.  &  W., 
97;  Matthews  v.  Bloxsome,  83  L.  J.  Q.  B.,  209;  Irving  Natl.  Bank  v. 
Alley,  79  N.  Y.,  536;  Van  Staphorst  v.  Pearce,  4  Mass.,  258.  Where  a 
person  signs  or  endorses  his  name  on  a  blank  paper,  and  either  by  actual 
delivery,  or  such  conduct  as  enables  a  third  person  to  appear  to  the  world 
as  a  holder,  authorizes,  or  seems  to  authorize,  the  filling  up,  either  as 
to  amount,  or  date,  or  name  of  endorsee,  by  any  one,  he  is  estopped  as 
against  another  acting  bona  fide  on  the  faith  of  his  signature  to  deny  it. 
Ins.  Co.  V.  Leavenworth,  30  Vt.,  11 ;  Cowdrey  v.  Vandenburgh,  101  U. 
S.,  572 ;  Bank  of  Limestone  v.  Penick,  6  Mon.,  26. 

Avery,  J. 

The  action  by  the  plaintiff  in  error  was  to  recover  $262.45,  claimed 
to  be  due  him  as  a  depositor  from  the  bank.  The  question  was  whether, 
a  check  for  that  amount  should  have  been  charged  to  him  in  his  account 
with  the  bank.  It  had  been  drawn  by  him  payable  to  himself,  without 
the  words  "or  order ;"  and  he  had  endorsed  it  **Pay  Fourth  National  or 
order,"  but  afterward  struck  those  words  out  leaving  only  his  name.  It 
was  paid  by  the  bank  on  presentation  by  a  third  person,  to  whom  it  had 
been  handed  by  one  Hayes,  a  partner  of  the  plaintiff,  to  draw  the  money, 
Hayes  not  being  known  at  the  bank,  and  the  bank  being  told  by  the 
bearer  who  was  known,  that  it  had  been  so  handed  to  him. 

Whether  the  check  had,  in  fact,  been  given  to  Hayes  by  the  plain- 
tiff was  in  conflict.  But  his  own  testimony  was  that  he  had  drawn  it, 
as  was  his  custom,  payable  to  himself,  and  had  endorsed  it  to  the  order 
of  the  Fourth  National  Bank ;  and  then,  the  penmanship  not  suiting 
him,  had  drawn  another  which  he  gave  to  a  messenger  from  the  bank 
who  was  waiting  with  a  draft  for  payment,  and  after  striking  out  of  the 

tPor  common  pleas  decision,  which  this  opinion  affirms,  see  8  OMo  Dee.  R., 
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endorsement  the  words,  *Tay  Fourth  National  or  order,"  left  it  on  a 
desk  at  which  in  au  office  occupied  by  others,  he  and  Hayes  did  business 
as  partners,  abd  went  away  from  the  city  for  a  few  days;  and  that  it  was 
taken  without  authority  by  Hayes,  who  had  returned  meanwhile,  from  a 
trip,  to  occupy  the  desk  during  his  absence. 

Upon  this  the  question  arising  was  the  apparent  authority  conferred 
by  possession  of  the  check ;  and  whether  having  left  it  where  his  part- 
ner on  returning  to  the  city  must,  in  taking  charge  of  the  desk,  have 
had  custody  of  it,  could,  as  against  the  bank,  deny  having  placed  it  in 
his  possession. 

Negotiable  instruments  enable  one  entrusted  with  the  possession  to 
transfer  title,  although  involving  breach  of  confidence  and  fraud.  The 
same  rule  has  been  applied  to  instruments  not  negotiable.  Combes  v. 
Chandler,  33  O.  S..  178;  Moore  v.  National  Bank,  65  N.  Y.,  41. 

The  possession  of  a  bank  check  is  not  like  the  ordinary  case  of  a 
chattel.  The  possession  of  the  chattel  may  be  held  for  temporary  use, 
and  the  mere  fact  of  possession  does  not  therefore  imply  authority  to 
transfer  title. 

Bank  checks  are  made  for  payment.  Fegley  v.  McDonald,  89  Pa.  St., 
128.  Their  use  is  to  enable  the  depositor  to  withdraw  his  deposit.  The 
apparent  authority  of  the  holder,  unless  restricted  by  the  paper  itself,  is 
to  receive  payment.  This  arises  from  the  undertaking  of  a  bank  to  its 
customers  to  pay  their  checks  on  demand.  Dodge  v.  National  Bank,  20 
O.  S.,  234.  245. 

The  check,  on  its  face,  was  not  drawn  so  as  to  be  payable  except  to 
the  plaintiff  himself,  but  his  endorsement  was  added.  As  written,  '*Pay 
Fourth  National  or  order,"  this  made  it  negotiable,  since  what  is  on  the 
back  as  well  as  on  the  face  of  paper  is  to  be  read  together.  Bank  of 
Kentucky  v.  Ewing,  78  Ky.,  264.  The  words  "Pay  Fourth  National 
or  order"  were  afterward  stricken  out,  but  his  name  was  left  there. 

What  is  meant  by  a  man's  name  on  the  back  of  a  check  depends 
upon  circtmistances.  Keene  v.  Beard,  8  C.  B.  N.  S.,  871,  881.  "One  of 
the  best  receipts  is  the  placing  on  the  back  the  name  of  the  person  who 
has  received  payment." 

Byles,  J. 

Something  must  have  been  meant  by  plaintiff  leaving  Us  name 
after  striking  out  the  rest  of  the  endorsement,  else  why  was  the  name 
left  ?  His  custom  had  been  to  draw  checks  payable  to  himself,  like  this 
one,  and  endorse  them.  The  very  check  that  he  gave  at  the  same  time, 
in  payment  of  the  draft,  was  so  drawn  and  endorsed  to  the  order  of  the 
holder  of  the  draft.  The  bank  had  nothing  but  the  appearances ;  the 
check  drawn  to  himself,  with  his  name  on  the  back  and  in  the  possession 
of  his  partner. 

Estoppel  by  negligence,  as  it  is  sometimes  called,  arises  from  the 
neglect  of  a  duty  toward  particular  individuals,  or  the  public,  by  which 
they  are  misled  into  trusting  to  appearances.  The  neglect,  it  has  been 
held,  must  be  in  the  transaction  itself,  that  is,  in  the  matter  respecting 
which  the  duty  exists,  and  must  be  the  proximate  cause  of  misleading, 
Arnold  v.  Cheque  Bank,  L.  R.,  1  C.  P.  D.,  678 ;  Baxendale  v.  Bennett, 
ly.  R.,  8  Q.  B.  D.,  525.  But  there  is  a  duty  owing  to  a  bank  from  its 
depositors.  Young  v.  Grote,  4  Bing.,  263,  258;  and  for  proximate  cause, 
the  check  had  been  left  on  an  open  desk  in  an  office  occupied  by  other 
persons  accessible  to  any  one,  the  plaintiff  absenting  himself  from  the 
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dty  under  circumstances  making  it  reasonable  to  anticipate  that  his 
partner,  coming  back  meanwhile,  must  necessarily  have  charge  of  the 
desk  and  its  contents.  This  brings  the  case  within  Burson  v.  Hunting- 
ton, 21  Mich.,  415,  432,  cited  for  the  plaintiff. 

The  collection  of  the  check  was,  in  direct  and  natural  sequence,  the 
result  of  plaintiff's  leaving  it  where  it  would  come  into  the  possession  of 
his  partner.  It  was  a  result  reasonably  to  have  been  anticipated.  The 
broad  principle  applies  that  wherever  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  it  shall  be  him  who  has  enabled  the  act  to  be 
accomplished. 

As  to  errors  in  admitting  and  excluding  evidence,  the  custom  of 
banks  of  the  city  to  consider  such  checks  negotiable  was  their  own  inter- 
pretation and  could  not  affect  the  legal  relations  of  the  parties.  Dodge 
V.  Nat.  Bank,  80  O.  S.,  1,  8;  Nat.  Bank  v.  Burckhardt,  100  U.  S.,  686, 
692.  But  the  plaintiff,  on  the  admitted  facts,  not  being  entitled  to  re- 
cover, any  such  erroneous  admission  of  custom  was  immaterial.  Cook 
V.  Slate  Co.,  86  O.  S.,  185, 189. 

As  to  excluding  evidence  to  the  correctness  of  the  items  of  an 
account,  upon  which  the  plaintiff  was  cdled  in  rebuttal,  the  account 
itself  was  not,  so  far  as  shown  by  the  bill  of  exceptions,  put  in  evidence 
by  the  dexendant,  and  did  not,  therefore,  call  for  rebuttaL 

Jodgflient  affirmed. 


SCHOOL  SUPPLIES*  186 

fCnyahoga  Common  Pleas,  September  20,  1884.] 

Jambs  Parkbr  v.  Board  op  Education  of  Clbvbland. 

1.  A  board  of  education  has  no  authority  to  purchase  material,  such  as  copy  books, 

ink,  etc,  for  free  distribution  among  pupils  without  iregard  to  the  ability  of 
parents  to  provide  them. 

2.  Section  4026,  Rev.  Stat.,  permits  the  board  to  furnish  such  supplies  to  indigent 

pupils  and  the  payment  for  such  supplies  will  not  be  enjoined  in  the  absence  of 
proof  that  the  contracting  parties  knew  they  were  for  distribution  to  other 
than  indigent  pupils,  but  the  improper  distribution  only  wiU  be  enjoined. 

Hamilton,  J. 

The  plaintiff,  in  substance,  says  that  he  is  and  has  been  for  a  long 
time  a  resident  of  the  city  of  Cleveland,  and  the  owner  of  a  large 
amount  of  property  in  the  city,  and  pays  a  large  amount  of  taxes  for  the 
support  of  schools  therein.  He  has  brought  this  action  against  the 
board  of  education  of  the  city,  its  president,  clerk  and  treasurer.  He 
avers  that  the  defendant,  the  board  of  education,  has  entered  into  con- 
tracts with  three  different  firms  for  the  purchase  of  several  thousand  dol- 
lars in  value  of  material,  consisting  of  ink,  sponges,  crayon  pencils,  pen- 
holders, slates,  rubbers,  spelling  pads,  copy  books,  and  pens  to  be  dis- 
tributed free  by  said  board  among  all  the  pupils  in  the  public  schools  in 
the  city  of  Cleveland;  and  he  also  says  that  said  articles  are  to  be  given 
away  to  said  pupils,  and  that  said  materials  were  not  purchased  for  dis- 
tribution among  the  indigent  pupils  of  said  school.  He  therefore  says 
that  said  board  had  no  authority  to  make  said  contracts  for,  or  such  dis- 
tribution of  said  materials,  and  that  the  same  are  in  violation  of  law* 

Plaintiff  also  says  that  the  board  is  about  to  order  a  payment  of  a 
portion  of  the  bills  presented  by  said  firms  under  the  contracts  aforesaid, 
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and  the  same  will  be  paid  out  of  the  school  funds  of  the  city  by  the 
defendants,  unless  they  are  restrained  from  so  doing.  Therefore,  he 
says  that,  for  the  purpose  of  protectin^^  the  interests  of  himself  and 
other  citizens  of  said  city,  he  brings  this  suit  in  order  to  prevent  the 
misappropriation  of  funds  in  the  hands  of  the  defeudants,  and  averring 
that  he  has  no  adequate  remedy  at  law,  asks  that  the  board  of  education, 
pending  this  action,  be  enjoined  from  authorizing  the  payment  of  any 
portion  of  said  bills,  and  the  president  and  clerk  of  the  board  from  issu- 
ing any  orders  for  such  payment,  and  the  treasurer  from  paying  any 
money  upon  said  bills  or  any  of  them,  and  upon  final  hearing  that  the 
injunction  be  made  perpetual,  etc. 

To  this  petition  the  defendants  have  filed  their  joint  answer,  and  in 
substance  say: 

First — ^They  deny  that  the  articles  contracted  for  by  the  board  are 
to  be  given  away  to  the  pupils  of  said  schools. 

Second — They  deny  that  the  contracts  for  or  contemplated  distribu- 
tion of  said  materials  as  averred  in  the  petition  are  unauthorized  or  in 
violation  of  the  laws  of  the  state. 

Third — ^They  aver  that  the  articles  or  supplies  contracted  for  as  alleged 
are  required  for  the  proper  conduct  and  management  of  said  schools ; 
that  they  are  part  and  parcel  of  the  equipment  of  said  schools,  and  nec- 
essary to  provide  for  the  free  education  of  the  youth  of  school  age 
within  the  district  under  control  of  the  board,  and  to  secure  a  thorough 
system  of  education. 

Upon  the  filing  of  the  petition  in  this  case  a  restraining  order  was 
allowed  to  the  extent  of  enjoining  payment  by  the  defendants  of  any 
money  on  the  contracts  named  until  a  hearing  could  be  had  upon  the 
application  for  a  temporary  injunction.  Upon  that  hearing  I  think  it 
may  be  said  to  be  established  by  the  admissions  of  the  parties  in  the 
pleadings  and  in  open  court,  and  the  facts  stated  in  the  affidavits,  and 
papers  submitl«.d : 

First — ^That  the  alleged  contracts  were  made  as  averred. 

Second — That  the  materials  contracted  for  were  purchased  and 
intended  for  free  distribution  among  the  pupils  of  said  schools,  for  use 
by  said  pupils  without  charge  to  any  of  them,  and  of  course  without 
reference  to  the  ability  of  any  of  them  or  their  parents  or  guardians  to 
pay  for  such  supplies. 

Third — That  the  materials  were  not  given  away,  the  titie  to 
them  still  remaining  in  the  board — ^yet  that  they  were  of  such  a  nature 
as  to  be  consumed  in  the  use. 

Fourth — ^That  a  portion  of  the  materials  have  been  received  under 
said  contracts,  and  so  distributed  for  use,  and  it  is  designed  to  so  disr 
tribute  the  balance. 

Fifth — ^That  the  defendants  are  about  to  pay  from  the  contingent 
school  funds  under  their  control,  for  the  articles  received  and  for  the  bal- 
ance from  time  to  time  when  received. 

Sixth — ^That  some  thousands  of  dollars  are  thus  about  to  be  ex- 
pended. 

Under  this  petition  and  with  these  facts,  to  what  relief,  if  any,  is  the 
plaintiff  entitled?  If  the  board  has  by  law  delegated  to  it  the  power  to 
thus  obtain  such  materials,  and  also  to  make  such  use  or  disposition  of 
them,  then  the  plaintiff  can  have  no  relief,  there  being  no  complaint  in 
the  petition  that  the  board  has  exercised  the  powers  which  it  has,  either 
unwisely,  unnecessarily,  or  improperly,  but  only  that  it  has  no  such 
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power.  Indeed,  in  the  exercise  of  its  delegated  authority  in  all  matters, 
we  suppose  its  judgment  is  supreme,  and  its  acts  not  reviewable  in  the 
courts,  whether  wise  or  unwise.  I  assume  that  the  legislature  of  the 
state  has  under  the  constitution  the  power  to  provide,  if  it  so  wills,  free 
supplies,  including  such  materials  as  are  here  in  controversy,  to  all  the 
pupils  in  the  public  schools  of  the  state,  and  that  it  can  authorize  by 
appropriate  legislation  our  boards  of  education  to  so  provide.  If  the 
legislature  has  authorized  our  board,  either  expressly  or  by  necessary 
implication,  to  do  what  we  find  in  this  case  it  has  undertaken  to  do,  then 
that  undertaking  is  justified.  But  to  the  extent  its  acts  are  not  thus 
authorized,  they  are  unlawful  and  void.  The  question  is  not  what 
authority  the  board  ought  to  have,  but  what  has  been  given  it. 

Section  1,  article  1,  constitution  of  Ohio,  provides:  "It  shall  be  the 
duty  of  the  general  assembly  to  pass  suitable  laws  to  encourage  schools 
and  the  means  of  instruction." 

Section  2,  article  6,  constitution  of  Ohio :  "The  general  assembly 
shall  make  such  provisions,  by  taxation  or  otherwise,  as  with  the  income 
arising  from  the  school  trust  fund,  will  secure  a  thorough  and  efficient 
system  of  common  schools  throughout  the  state." 

Under  these  provisions  of  the  constitution  the  general  assembly  has 
required,  in  sec.  3958,  Rev.  Stat.,  boards  of  education  to  meet  each  year 
and  determine  the  entire  amount  of  money  necessary  to  be  levied  as  a 
contingent  fund  for  the  continuance  of  the  schools  of  the  district  after 
the  state  funds  are  exhausted,  to  purchase  sites  for  school  houses,  to 
erect,  purchase,  lease,  repair  and  furnish  school  houses,  and  build  addi- 
tions thereto,  and  for  other  school  expenses. 

It  is  argued  that  the  phrase  "for  other  school  expenses,"  is  broad 
enough  to  authorize  the  furnishing  of  books  and  material  for  the  indi- 
vidual tise  of  all  the  pupils,  and  that  these  would  be  properly  school 
expenses,  while  the  other  items  above  enumerated  would  be  school  house 
expenses  as  distinguished  from  the  school  itself.  But  if  the  items  so 
enumerated  were  not  school  expenses  within  the  meaning  of  the 
statute,  why  then  the  words  "other  school  expenses"  used,  if  none  other 
had  before  been  mentioned.  Again  the  well-known  rule  of  construction 
requires  that  where  specific  items  of  expense  are  named  in  relation  to  a 
given  subject,  followed  by  a  general  clause  covering  expenses,  such 
expenses  must  be  construed  to  be  of  a  like  nature  with  those  that  were 
so  specified. 

Section  8987,  Rev.  Stat.,  says:  **The  board  of  education  of  any 
district  is  empowered  to  build,  enlarge,  repair,  and  furnish  the  necessary 
school  houses,  purchase  or  lease  sites  therefor  and  make  all  other  neces- 
sary provisions  for  the  schools  under  its  control.  Directors  of  subdis- 
tricts  shall,  under  such  rules,  etc. ,  as  the  township  board  of  education 
may  prescribe,  provide  fuel  for  schools,  build,  enlarge,  repair,  and  fur- 
nish school  houses,  purchase  or  lease  sites  therefor,  rent  school  houses, 
and  make  all  other  provisions  necessary  for  the  convenience  and  pros- 
perity of  the  schools  within  their  subdistricts."  It  is  claimed  that  this 
section  gives  the  boards  unlimited  authority  within  their  discretion  to  do 
anything  which,  in  their  judgment,  will  promote  the  * 'convenience  and 
prosperity  of  the  schools."  It  will  be  noticed  that  the  heading  of  the 
chapter,  of  which  the  above  section  is  the  first,  is  * 'School  Houses,** 
showing  that  it  relates  to  that  subject.  The  same  rules  of  construction 
and  the  same  remarks  are  applicable  to  this  section  as  already  made  in 
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reference  to  section  8958.  And  I  cannot  think  that  it  authorizes  eithe' 
expressly  or  by  any  fair  implication  the  purchase  of  such  materials  as 
those  in  question  for  the  use  of  all  pupils.  Again  it  might  well  be  ques- 
tioned whether  the  general  assembly  ever  intended  to  transfer  the  duty 
which  is  enjoined  upon  it  by  the  constitution  in  reference  to  securing  a 
thorough  and  efficient  system  of  schools  throughout  the  state  to  the 
various  boards  of  education  by  general  language  authorizing  them  to  do 
anything  they  might  see  fit  to  promote  the  prosperity  of  the  schools. 

Especially  is  this  so  when  such  explicit  legislation  has  been  had 
limiting  the  amount  of  the  tax  which  boards  may  levy  for  the  various 
school  purposes,  especially  authorizing  them  to  buy  sites  for  and  erect 
and  repair  school  houses,  establish  school  libraries,  but  without  school 
books,  buy  philosophical  and  other  school  apparatus  to  a  limited  extent, 
employ  teachers,  provide  how  long  they  must  keep  schools  open, 
empower  them  to  furnish  books  for  poor  pupils  when  satisfied  their  par- 
ents or  guardians  are  unable  to  do  so,  and  various  other  details.  It 
seems  to  me  all  this  is  a  remarkable  amount  of  wholly  unnecessary  leg- 
islative authorization,  if  the  general  clauses  already  quoted  give  full 
authority  for  the  boards  to  do  whatever  they  may  think  best  to  pro- 
mote the  prosperity  of  the  schools.  Section  4007  provides,  among 
other  things,  that  each  board  of  education  shall  establish  a  suffi- 
cient number  of  schools  to  provide  for  the  free  education  of  the  youth 
of  school  age  within  its  district,  etc.  It  is  said  that  free  edu- 
cation is  here  contemplated,  and  that  the  education  will  not  be  free 
unless  the  books  and  materisds,  such  as  are  here  in  controversy,  are  not 
furnished.  But  the  only  provision  in  this  section  for  free  education  is 
that  a  sufficient  number  of  schools  shall  be  established  to  provide  for  it ; 
education  never  was  and  never  will  be  free  in  the  abstract — it  always 
did  and  always  will  cost  an  expenditure  of  food,  raiment  and  much  hard 
labor.  Free  schools  furnish  free  education  in  the  sense  of  this  statute, 
as  it  seems  to  me.  Section  4026,  provides  that  when  it  is  shown  to  the  sat- 
isfactipn  of  the  board  that  the  parent  or  guardian  is  unable  to  purchase 
for  his  child  or  children  the  necessary  school  books,  the  board  may  fur- 
nish the  same  free  of  charge,  etc.  By  fair  implication  this  would  seem  to 
imply  that  school  books  may  not  be  bought  by  the  board  except  as  herein 
authorized.  Because,  if  it  possessed  the  power  without  or  independent 
of  this  section,  the  section  itself  was  unnecessary.  The  term  school 
books  in  this  section  has  been  construed  by  the  state  school  commis- 
sioner, to  include  copy  writing  books,  pens,  ink,  paper,  pencils,  etc.,  and 
it  seems  to  me  rightfully  so.  But  it  is  claimed  that  *'may"  in  this  sec- 
tion means  "shall,"  and  the  section  is  therefore  mandatory  and  not  per- 
missive, and  8C  interpreted  this  section  would  not  negative  the  existence 
in  the  board  of  a  discretionary  authority  to  buy  books  and  supplies,  the 
difference  being  that  under  this  section  the  board  may  be  compelled  to 
furnish  and  may  do  so  or  not  in  other  cases.  I  do  not  concur  in  this  view, 
yet  I  shall  not  stop  to  discuss  the  validity  of  this  claim,  inasmuch  as  if  no 
authority  is  found  to  exist  in  the  statute  of  the  state  to  make  purchases 
and  distribution  to  all  pupils,  it  is  unnecessary  to  call  to  our  aid  the  neg- 
ation of  the  right  to  so  purchase  and  distribute  which  the  opposite  con- 
struction of  this  section  to  that  claimed  by  defendants  would  imply.  I 
have  now  considered  all  the  sections  of  the  statute  that  I  remember  as 
cited  by  defendants  as  giving  authority  for  the  acts  in  question,  and  I 
know  of  no  law  that  in  my  judgment  warrants  the  board  in  making  the  . 
u«ie  contemplated  by  it  of  the  aforesaid  articles.    But  the  board  had 
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doubtless  the  right  to  purchase  materials  of  the  kind  in  question  for 
certain  purposes  to-wit,  to  furnish  indigent  pupils.  True,  it  did  not 
buy  exclusively  for,  or  with  any  reference  to  such  pupils.  It  advertised 
for  proposals  to  furnish  them  supplies  without  disclosing  therein  the  use 
they  were  to  be  put  to — beyond  the  fact  that  they  were  for  the  schools 
— and  no  specific  amount  was  named,  but  that  was  to  be  determined  by 
the  board  as  it  should  order.  The  three  parties  with  whom  these  con- 
tracts were  made,  so  far  as  appears  by  allegation  or  proof,  were  not 
cognizant  of  the  illegal  unauthorized  use  to  which  they  were  to  be  put. 
Bat|  on  the  contrary,  the  board  being  authorized  to  buy  such  materials, 
they  would  be  justified  in  supposing  it  was  so  buying  lor  an  authorized 
and  legal  purpose,  and  they  are  not  made  parties  to  this  action  so  far  as 
anything  is  known  to  the  court.  I  know  no  reason  why  they  might  not 
sue  the  board  at  once  and  recover  for  the  articles  already  furnished  by 
them,  payment  for  which  is  now  due  by  the  terms  of  their  contracts ; 
and  if  this  is  so  the  same  court  which  would  be  compelled  thus  to 
render  a  judgment  against  the  board  ought  not  to  enjoin  it  from  paying 
that  judgment. 

The  facts  may  be  that  these  furnishers  of  materials  may  have  known 
all  about  their  intended  dispositions,  but  it  does  not  so  appear,  and  I 
cannot,  therefore,  enjoin  the  payment  as  prayed  for,  but  will  enjoin 
any  further  distribution  of  supplies  to  the  pupils,  except  such  as  come 
within  the  provisions  of  sec.  4026,  upon  bond  being  given  in  (1,000,  and 
the  prayer  of  the  petition  may  be  so  amended  as  to  specially  ask  for  the 
relief  granted. 


FAILURE  TO  INSTRUCT  JURY,  197 

[Hamilton  District  Court,  April  24,  1888.1 

WiuLiAu  R.  Johnson  y.  Matthbws  &  Bblu 

It  it  no  sufficient  ground  to  reverse  a  judgment,  that  during  the  trial  the  jury  were 
permitted  to  separate  without  being  admonished  by  the  court  not  to  converse 
about  the  case  on  trial  nor  to  form  or  express  any  opinion  on  its  merits  until  it 
was  finally  submitted  to  them,  if  counsel  was  present  at  the  time  the  jury  thus 
separated  and  failed  to  call  the  attention  of  the  court  to  its  omission  asid  took 
no  exception  at  the  time. 

Brror  to  the  Conrt  of  Common  Pleas. 

The  court  did  not  admonish  the  jnry  in  accordance  with  sec*  6198. 
This  is  only  directory.  No  exceptum  was  taken  to  the  failure.  If  the 
plaintiff  wished  to  avail  himself,  he  should  have  excepted  at  the  time. 
The  object  is,  I  take  it,  to  prevent  the  jury  being  talked  to  or  tampered 
with. 

I  am  unable  to  find  this  exact  question  decided  any  place  but  in 
Stewart  v.  Randolph,  2  S.  C.  R.,  182,  where  one  admonition  at  first  sepa- 
ration was  held  sufficient,  the  court  had  failed  to  admonish  on  subsequent 
separations.  There  are  cases  where  the  jury  has  been  talked  to,  and  yet 
the  verdict  was  allowed  to  stand. 

See  R.  R.  Co.  v.  Porter,  82  O.  S.,  828;  Stoppel  v.  Woolner,  7  Dec. 
R.,  576;  1  CI.  Law  Rep.,  89;  Koons  v.  State,  86  O.  S.,  195,  201;  Arm- 
leder  v.  Lieberman,  88  O.  S.,  77. 
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If  such  misconduct  is  not  ground  for  setting  aside  the  verdict,  surely 
the  failure  to  admonish  which  might  prevent  is  not — for  I  suppose  in  all 
these  cases  the  jury  was  admonished.  The  failure  did  not  deprive  the 
defendants  of  a  substantial  right.  Bear  v.  Knowles,  36  O.  S.,  43 ;  Bush 
V.  Critchfield,  5  O..  109;  Buck  v.  Waddle,  1  O.,  358. 

By  failing  to  except,  he  waived  the  irregularity.  Lowe  v.  McCorkle, 
1  Dec.  R.,  64  (s.  c.  8.  W.  L.  J.,  64);  Kenrick  v.  Reppard.  23  O.  S.,  333. 

The  reason  of  a  law,  the  purpose  provided  for  and  the  intention  of 
the  law-making  power,  are  all  to  be  considered  in  the  interpretation  of 
the  law.  Hubble  v.  Renick,  1  O.  S.,  171,  176;  Siflford  v.  Beaty,  12 
O.  S.,  189. 

Smith,  J. 

The  only  assignment  of  error  in  this  case  is,  that  during  the  trial, 
the  jury  were  allowed  to  separate  for  dinner,  and  also  for  the  night, 
without  being  cautioned  by  the  judge,  as  required  by  sec.  6193.  Rev.  Stat., 
not  to  converse  about  the  case  or  to  form  or  express  any  opinion  about 
it  until  it  was  finally  submitted  to  them.  There  is  no  evidence  that  the 
jury  did  talk  about  the  case  or  form  or  express  any  opinion  about  it. 
There  is  no  evidence  that  the  party  complaining  was  prejudiced  by  the 
omission  of  the  court.  It  does  appear  that  counsel  was  present  when  the 
jury  were  allowed  to  separate,  and  took  no  exception  at  the  time,  and  he 
candidly  admits  that  had  he  called  the  attention  of  the  court  to  this  acci- 
dental omission,  the  court  would  have  given  the  usual  caution. 

As  counsel  was  present  and  did  not  except  to  the  alleged  oversight 
of  the  court  at  the  time  it  happened,  and  when  it  might  have  been  cor- 
rected, he  ought  not  to  be  allowed  to  take  advantage  of  it  now. 

Judgment  affirmed. 


197  GUARDIAN'S  BOND. 

[Hatiiilton  District  Court,  May  8,  1888.] 

Maria  Schwab  v.  Wii^liam  Rappold  et  al. 

1.  Although  a  deliuquent  guardian,  whose  debt  to  his  ward  has  not  been  ascertained 
by  the  probate  court,  is  absent  from  the  state  and  his  residence  is  not  known, 
yet  this  doea  not  constitute  an  exception  to  the  rule  that  his  bond  cannot  be 
sued  without  such  ascertainment  until  the  court  has  made  an  attempt  to  com- 
pel him  to  account  or  put  him  in  default  for  failing  to  account  by  citmg  him. 

2.  Although  the  provisions  of  the  act  of  1857  (S.  &  C,  620),  in  so  far  as  they  relate 
to  citing  non-resident  guardians,  were  omitted  from  the  Revised  Statutes,  yet 
citation  may  be  made  under  sec  6406,  Rev.  Stat 

To  maintain  an  action  upon  a  guardian's  bond,  against  the  sureties, 
for  money  of  the  ward  not  paid  over  by  the  guardian,  the  amount  must 
first  be  ascertained  by  the  probate  court  upon  the  settlement  of  his 
accounts.  The  probate  court  has  power  to  compel  such  settlement  by  a 
nonresident  guardian,  or  on  his  default  to  ascertain  the  amount  upon 
evidence.    Notice  to  him  may  be,  as  provided,  sec.  6406,  Rev.  Stat. 

Error  to  the  Superior  Court  of  Cincinnati. 

AVBR«',  J. 

The  errors  assigned  are,  that  the  defendants  were  allowed  ta  with- 
draw their  answer  and  file  a  demurrer  which  the  court  sustained  and 
entered  judgment,  refusing  the  plaintiff  leave  to  amend. 
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The  only  question  is  whether  the  demnrrer  was  properly  sustained. 
The  withdrawal  of  the  answer,  and  filing  the  demurrer  was  not  to  the 
prejudice  of  the  plaintiff,  for  the  reason  that  the  ground  of  demurrer  was 
that  the  petition  itself  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  ;  and  the  refusal  of  leave  to  amend  after  the  demurrer  was  sus- 
tained, being  a  matter  of  discretion,  cannot  be  reviewed,  it  not  appearing 
what  amendment  was  de&ired. 

The  action  brought  was  against  the  sureties  upon  a  guardian's  bond, 
the  principal  not  being  found.  The  bond,  set  forth,  was  for  the  dis- 
charge of  the  duties  of  guardian  of  the  plaintiff  in  error  and  her  brother, 
minors;  and  was  further  conditioned  *'to  render  an  accurate  statement 
of  his  transactions  with  a  just  account  of  the  profits  arising  from  the 
estate  of  said  minors,  and  to  deliver  up  the  same  to  the  court  at  any  such 
time  as  they  may  require." 

The  petition  alleged  that  $480,  of  the  money  of  the  plaintiff  when 
she  was  of  the  age  of  sixteen,  came  into  the  hands  of  the  guardian,  and 
that  payment  was  demanded  when  she  became  of  age  and  since,  but  had 
been  refused ;  that  no  inventory  had  been  filed  by  the  guardian,  and  that 
before  the  minor  had  became  of  age,  he  had  become  a  non-resident  of  the 
state  and  was  still  a  nonresident,  his  place  of  residence  being  unknown. 
The  prayer  was  for  f480  and  interest. 

The  court  referred  to,  in  the  condition  of  the  bond  "to  '•ender  a  just 
account  of  the  profits  arising  from  the  estate  of  said  minors  and  deliver 
up  the  same  to  the  court,"  is  the  probate  court.  "The  jurisdiction  of 
probate  courts  over  the  settlements  of  the  accounts  of  guardians  is  exclu- 
sive. A  right  of  action  on  a  guardian's  bond,  to  recover  from  the  sureties 
the  amount  remaining  in  the  hands  of  the  guardian,  first  accrues  to  the 
ward  when  such  amount  is  ascertained  by  the  probate  court  on  the  settle- 
ment of  the  guardian's  final  account."  Newton  v.  Hammond,  88  O.  S., 
430. 

In  that  case,  however,  it  is  said  :  "If  an  accounting  cannot  be  obtained 
from  the  guardian  in  the  exercise  of  the  power  and  jurisdiction  of  the 
probate  court,  we  do  not  deny  that  an  action  on  the  bond  against  the 
makers  may  be  prosecuted  in  a  court  of  equity  for  an  account  and  other 
relief." 

It  is  insisted  that  the  non-residence  of  the  guardian;  and  that  his 
residence  could  not  be  ascertained,  placed  this  case  within  the  exception, 
and  without  the  power  and  jurisdiction  of  the  probate  court.  But  what 
was  meant  by  the  exception  was  not  power  and  jurisdiction  as  depending 
upon  service  of  summons,  but  power  and  jurisdiction  of  the  probate  court 
as  distinguished  from  a  court  of  equity.  If  the  probate  court  would  have 
no  power  and  jurisdiction  because  service  could  not  be  made  there,  serv- 
ice could  not  be  made  in  the  court  of  common  pleas,  and  one  would 
have  no  more  jurisdiction  than  the  other. 

In  fact,  however,  the  probate  court  is  not  without  power  to  compel 
an  accounting  by  a  non-resident  guardian,  or  at  least  to  put  him  in  default 
for  failing  to  account.  The  power  is  inherent,  being  the  general  power 
that  may  be  exercised  by  any  court  over  a  trustee  of  its  own  appointment. 

The  provi.sion  for  the  publication  of  citations  against  guardians,  in 
the  act  of  1857,  "to  provide  for  the  more  speedy  collection  of  claims  as 
distributees  against  executors,  administrators  and  guardians  (S.  &  C, 
620,  sec.  2),  has  been  apparently  omitted  from  the  Revised  Statutes.  Sec- 
tion 6196,  Rev.  Stat.,  which  provided  originally  for  service  of  citations 
npon  executors  or  administrators,  without  naming  guardians,  by  amend- 
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ment  now  provides  for  service  upon  guardians  as  well  (78  O.  L-,  76). 
Section  6196  remains  however  as  it  was,  and  the  publication  there  provided 
for  is  against  executors  and  administrators  only,  omitting  guardians. 
But  by  sec.  6406,  it  is  provided,  that  "when  notice  of  any  proceedings  in 
a  probate  court  shall  be  required  by  law  or  be  deemed  necessary  by  the 
probate  judge,  and  the  manner  of  giving  the  same  shall  not  be  directed 
by  statute,  the  probate  judge  shall  order  notice  of  such  proceedings  to  be 
given  to  all  persons  interested  therein,  in  such  manner  and  for  such 
length  of  time  as  he  shall  deem  reasonable. 
Judgment  affirmed. 

Gasser  &  Spangenberg,  for  plaintiff  in  error. 

Davidson,  Conway  &  Gabler,  for  defendants  in  error. 


198  CONDITIONAL  SALES  OF  CHATTELS. 

[Hamilton  District  Court] 

Louis  &  Co.  v.  R.  Hogan  and  J.  H.  Loomis. 

L  Upon  a  so-called  renting  (which  was  in  fact  a  sale  of  chattel  property  on  weekl3 
payments)  to  two  persons,  one  of  the  conditions  was  that  it  should  be  used  by 
them  in  their  residence,  giving  the  street  and  number.  Afterward  one  of  the 
two  gave  up  his  residence  there  and  moved  out,  leaving  the  other  in  posseuion 
of  the  property.    Held^  there  was  no  breach  of  the  condition. 

i»  Another  condition  was,  that  the  renting  might  be  terminated  at  option,  ''by  any 
other  circumstances  that  may  give  the  iessors'  reason  to  fear  for  the  safety  or 
proper  treatment  of  their  said  property.**  lield^  that  mere  fear  was  not  suffi- 
cient ;  there  must  be  reason  for  it 

Error  to  the  Court  of  Common  Plead. 

AvBRY,  J. 

Replevin  was  brought  by  the  plaintiffs  in  error  for  a  lot  of  bar-room 
furniture  alleged  to  have  been  rented  by  them  to  the  defendants.  The 
right  of  possession  was  found  in  defendants,  and  the  value  having  been 
agreed  upon,  judgment  was  rendered  for  the  amount. 

The  so-called  renting  was  by  written  instrument  acknowledging  $50 
paid  before  delivery,  and  fixing  the  rent  at  $5  a  week,  payable  weekly  in 
advance ;  with  a  privilege  of  purchase  any  time  during  the  renting  for 
$860,  less  the  amount  of  payments.  One  of  the  conditions  on  which  the 
renting  might  be  terminated  by  option  was  "the  use  of  said  goods  in  any 
manner  other  than  that  provided  for."  The  use  provided  for  by  the 
written  terms  was  the  use  ''by  R.  Hogan  and  J.  H.  Loomis  in  their  said 
residence.  No.  329  W.  6th  St.,  Cincinnati." 

No.  829  W.  5th  St.  had  been  rented  by  the  defendants  of  the  owner, 
but  afterward,  to  secure  him  his  rent  promptly,  an  arrangement  had  been 
made  with  his  consent,  by  which  a  third  person  paid  the  rent  and  they 
became  tenants  under  him.  The  occasion  for  bringing  the  replevin  was 
a  judgment  in  forcible  entry  and  detainer  he  had  obtained  against  them, 
under  which  one  went  out  of  possession,  but  the  other  was  permitted  to 
carry  on  the  business.  There  was  a  question  besides  whether  a  bill  of 
sale  had  been  given  of  the  fumiture,  but  the  evidence  conflicted  and  the 
finding  on  that  point  was  not  against  the  weight. 
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The  so-called  renting  was  in  fact  but  a  sale  upon  weekly  payments. 
The  condition  for  the  use  meanwhile,  that  it  should  be  by  the  defend- 
ants, **in  their  said  residence,"  was  for  security  merely.  A  condition  of 
the  kind  ought  not  be  extended  by  construction  beyond  the  reasons 
for  its  adoption,  especially  where  the  result  would  be  to 
defeat  the  contract  West  v.  Ins.  Co.,  27  O.  S.,  1,  11.  The  chief  reason 
here  was  to  keep  the  property  in  a  known  place,  so  as  to  be  readily 
retaken  upon  default,  and  to  exclude  others  than  the  defendants  from  the 
use  in  the  meantime.  But  no  others  had  been  admitted;  the  place  re- 
mained the  same ;  all  that  had  happened  was  that  one  had  gone  out  ot 
possession.  To  the  argument  that  the  object  was  to  secure  the  fidelity 
and  watchfulness  of  both,  and  would  be  defeated  by  the  retirement  of 
either,  answer  may  be  made,  as  in  West  v.  Ins.  Co.,  siifira,  that  the  con- 
tract itself  reposed  confidence  in  each,  and  it  would  be  a  strained  con- 
struction that  both  were  to  keep  possession,  so  that  one  might  watch  the 
other.  Another  condition  was,  **  said  renting  may  be  terminated  at  any 
time  at  their  option  ♦  *  *  by  any  other  circumstances  that  may  give 
said  Louis  &  Co.  reason  to  fear  for  the  safety  or  proper  treatment  of  their 
said  property.^'  It  is  insisted  that  the  fear  they  felt — ^and  they  testified 
to  it — was  enough  of  itself. 

Reliance  is  upon  the  construction  of  the  clause  in  chattel  mortgages, 
that  the  mortgagee  may  take  possession ''whenever  he  deems  himself 
insecure/'  the  general  rule  being  that  his  reasons  are  not  open  to  inquiry, 
that  he  is  the  sole  judge.  Jones  on  Chattel  Mortgages,  481 ;  Werner  v. 
Bergman,  28  Kas.,  65;  Huebner  v.  Koebke,  42  Wis.,  810;  Cline  v.  Ltbby, 
46  Wis.,  128;  Evans  v.  Graham,  50  Wis.,  450;'Braley  v.  Byrnes,  21 
Minn.,  488 ;  Boice  v.  Boice,  27  Minn.,  874;  Hall  v.  Sampson,  86  N.  Y., 
274.  See  Botsford  v.  Murphy,  47  Mich.,  686 ;  Furlong  v.  Cox,  77  111., 
293 ;  Davenport  v.  Sedger,  80  111.,  674.  But  assuming  that  between  a 
contract  of  this  kind  and  a  chattel  mortgage  there  is  no  difference  in 
principle,  although  here  the  possession  is  by  virtue  of  delivery  and  in 
a  chattel  mortgage  by  virtue  of  the  mortgagor  reserving  it,  the  language 
nevertheless  is  different.  For  a  man  to  have  reason  to  fear,  and  for  him 
to  deem  himself  insecure  are,  different — he  may  deem  himself  insecure 
witjiout  having  any  reason.  The  distinction  is  expressed  in  Werner  v. 
Bergman,  supra:  ''The  mortgagor,  by  having  a  clause  inserted  in  the 
mortgage  that  he  shall  have  the  right  of  possession  until  the  mortgagee 
shall  deem  himself  insecure,  may  secure  himself  such  right.  If  he  wishes 
to  go  still  further  and  retain  the  possession  until  the  mortgagee  have 
reasonable  grounds  to  deem  himself  insecure,  he  can  insert  a  stipulation 
to  that  effect  in  the  mortgage.  *  *  *  But  if  he  chooses  only  to  have 
inserted  the  clause  that  he  shall  have  the  right  to  the  possession  until 
the  mortgagor  shall  deem  himself  insecure,  he  can  only  retain  the  prop- 
erty until  the  mortgagee  does  in  fact  deem  himself  insecure,  and  be  has 
no  right  to  question  the  grounds." 

Whether  there  was  reason  to  fear  for  the  safety  or  proper  treatment 
of  the  property,  being  open  to  inquiry,  the  finding  was  not  against  the 
weight  of  evidence.  The  judgment  of  the  court  of  common  pleas  is 
affirmed. 

S.  M.  Johnson,  for  plaintiffs  in  enxMr. 

J.  A.  Corbin,  for  defendants  in  error. 
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199  SUBROGATION. 

[Hamilton  Common  Pleas.] 

PXJLI.AN,   Adm'r,  V.    DeCaMP,  TrUSTHE. 

1.  A  surety  on  paying  the  debt  of  his  principal  is  entitled  to  be  subrogated  to  all 

the  securities,  liens  and  equities  which  the  creditor  holds  against  the  principal 
debtor  or  as  a  means  of  enforcing  payment  from  him. 

2.  A  guardian  against  whom  a  judgment  was  recovered  for  a  balance  due,  being 

financially  embarrassed,  conveyed  by  deed  of  trust  certain  property,  real  and 
personal,  for  the  benefit  of  certain  classes  of  his  creditors,  making  an  express 
condition  that  it  should  **  not  include  any  benefit  to  or  securit}'  for  any  of  his 
liabilities  other  than  those  debts  or  liabilities  in  which  as  between  him  and  the 
holder,  maker,  endorser,  drawer  or  acceptor,  he  was  the  real  debtor."  The 
guardian  subseq^uently  became  bankrupt,  but  before  his  liability  on  his  bond 
was  reduced  to  judgment  the  deed  of  trust  had  been  executed  and  an  assignee 
in  bankruptcy  appointed:  //eld,  that  not  only  existing  debts,  but  existing 
liabilities  were  intended  to  be  satisfied  from  this  trust,  and  the  surety  on  the 
f^ardian's  bond  having  paid  the  judgment  was  entitled  as  against  the  assignee 
in  bankruptcy  to  subject  the  property  remaining  in  the  hands  of  the  trustee  to 
the  payment  of  his  claim. 

Robertson,  J. 

On  June  10,  1871,  Sylvester  Hand  was  appointed  guardian  of  three 
minors,  Charles,  Hattie  and  Katie  Featherling,  giving  bond  in  the  pro- 
bate court  for  $8,000,  with  Samuel  Proome  and  Wm.  Rankin  as  sureties 
on  the  bond. 

On  December  11,  1876,  Hand  being  financially  embarrassed  con- 
V  ed  by  deed  of  trust  to  Daniel  DeCamp  certain  property,  real  and  per- 
sonal, for  the  benefit  of  certain  classes  of  his  creditors,  making  an  express 
condition  in  the  deed  of  trust  that  it  '*  shall  not  include  any  benefit  to  or 
security  for  any  of  Hand's  liabilities  oiker  than  those  debts  or  liabilities 
in  which  as  between  Hand  and  the  holder,  maker,  endorser,  drawer  or 
acceptor,  the  said  Hand  is  the  real  debtor'^ 

And  which  seem  to  be  the  only  kind  of  his  liabilities  for  which  the 
benefits  of  the  trust  are  not  intended  to  extend. 

The  deed  also  provides  that  when  the  said  Hand's  indebtedness  is 
fully  paid  oflF  and  satisfied,  the  trustee  shall  reconvey  the  residue  of  the 
property  to  Hand  or  his  representatives.  But  if  all  his  debts  are  not 
paid  by  November  10,  1876,  then  the  trustee  shall  make  such  disposi- 
tion of  the  residue  of  said  property  as  a  majority  of  his  creditors  may  re- 
quire. 

Subsequently  on  June  20,  1878,  Hand  was  declared  a  bankrupt,  and 
Charles  A.  Hoyt  was  appointed  his  assignee  in  bankruptcy. 

In  November,  1881,  the  minors  having  attained  their  majority,  a 
suit  was  brought  by  them  against  Hand,  their  former  guardian,  in  which 
it  was  found  that  he  was  indebted  to  them  as  such  guardian  in  the  sum 
of  (^1,638.98,  interest  and  costs,  and  for  which  they  recovered  judgment, 
but  finding  him  at  that  time  without  real  or  personal  propert}'  subject  to 
levy  or  sale,  their  judgment  could  not  be  satisfied. 

Having  obtained  judgment  against  Hand,  which  remained  unsatis- 
fied, they  afterwards  brought  suit  against  the  administrator  of  Proome 
on  account  of  his  suretyship  on  the  guardian's  bond  of  Hand,  and  obtained 
a  judgment  against  his  administrator;  Wm.  Rankin,  his  co-surety,  being 
dead,  and  his  estate  insolvent. 
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In  June,  1883,  the  administrator  of  Proome  brought  this  suit  against 
Daniel  DeCamp,  alleging  that  DeCamp  has  title  to  and  is  in  possession 
of  certain  re?.l  estate  and  other  moneys,  goods  and  effects  of  great  value, 
which  he  holds  in  trust  for  the  debts  of  Sylvester  Hand,  under  the  deed 
of  trust  referred  to  above. 

In  a  supplemental  petition  filed  November  13,  1883,  the  administra- 
tor of  Froome  says  that  since  the  bringing  of  this  suit  he  has  paid  in  full 
from  the  estate  of  Froome  the  judgment  obtained  against  him  on  ac- 
count of  his  suretyship  for  Hand,  and  prays  to  be  subrogated  to  the  rights 
of  the  Featherlings  in  their  judgment  against  Hand,  and  says  he  is  now 
the  owner  of  that  judgment  against  Hand,  and  prays  this  court  to  decree 
the  amount  he  has  had  to  pay  as  surety  for  Hand  a  lien  upon  the  prop- 
erty and  effects  in  the  hands  of  the  trustee,  DeCamp. 

DeCamp  makes  no  answer,  but  Hoyt,  Hand's  assignee  in  bankruptcy, 
in  March,  1884,  files  his  answer,  in  which  he  claims  that ''  if  the  purposes 
of  the  trust  have  been  carried  out  and  completed,  that  he,  as  assignee  of 
Hand,  is  entitled  to  the  residue,  and  denies  that  the  plaintiff  is  entitled 
to  share  in  the  benefits  of  the  trust  property,  or  is  entitled  to  a  lien  upon 
it." 

To  this  answer  the  plaintiff  demurs. 

On  behalf  of  the  assignee  in  bankruptcy  it  is  claimed :  First — ^That 
the  trust  deed  to  DeCamp  was  not  for  the  benefit  of  Hand's  creditors  gener- 
ally, that  it  only  applied  to  then  existing  creditors  and  debts  then  due,  and 
that  this  debt  was  not  then  due.  Second — That  if  the  trust  is  at  an  end, 
that  the  assignee  in  bankruptcy  is  entitled  to  receive  the  residue  in  the 
hands  of  DeCamp.  Third — That  the  plaintiff  cannot  recover  because 
Hand's  debt  has  been  reduced  to  judgment  and  that  judgment  satisfied 
by  the  surety,  while  Hand  had  been  discharged  in  bankruptcy,  and  the 
Featherlings  not  being  in  a  position  to  recover,  the  plaintiff,  claiming 
under  them,  cannot.  That  there  exists  no  fiduciary  relation  between 
principal  and  surety.  Fourth — If  the  plaintiffs  claim  is  good  at  all 
against  Hand,  it  can  only  be  against  property  acquired  after  his  dis- 
charge in  bankruptcy. 

The  determination  of  two  questions  will  cover  all  the  points  made  by 
the  assignee  in  bankruptcy  : 

First — Whether  the  plaintiff  is  subrogated  to  all  the  rights  of  the 
Featherlings  against  Hand.  Second — Whether  the  property  held  in  trust 
by  DeCamp  could  be  subjected  to  the  satisfaction  of  the  Featherlings, 
claim  or  judgment. 

The  doctrine  of  subrogation  is  broad  enough  to  include  every  in- 
stance in  which  one  party  pays  a  debt  for  which  another  is  primarily 
answerable  and  whicli  in  equity  and  good  conscience  should  have  befen 
discharged  by  the  latter,  and  in  this  state  as  elsewhere  a  surety  on  pay- 
ing the  debt  of  his  principal  is  entitled  to  be  subrogated  to  all  the 
securities,  funds,  liens  and  equities,  which  the  creditor  holds  against  the 
principal  debtor,  or  as  a  means  of  enforcing  the  payment  from  him. 
Dempsey  v.  Bush,  18  O.  S..  376;  Neal  v.  Nash,  23  O.  S.,488;  sees.  4994, 
5375  and  6845,  Rev.  Stat. ;  In  Liddendale  v.  Robinson,  2  Brock.,  159, 
Chief  Justice  Marshall  says  : 

**  When  a  person  has  paid  money  for  which  others  are  responsible, 
the  equitable  claim  which  such  payment  gives  him  on  those  who  were 
responsible  shall  be  clothed  with  the  legal  garb  with  which  the  contract 
he  has  discharged  was  invested,  and  be  shall  be  substituted  to  every 
equitable  intent  and  purpose  in  the  place  of  the  creditor  whose  claim  he 
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has  discharged.  The  principle  of  substitution  is  completely  established 
in  the  bookstand  being  established,  it  must  apply  to  all  persons  who  are 
parties  to  the  security,  so  far  as  is  equitable.  The  cases  suppose  the 
surety  to  stand  in  the  place  of  the  creditor  as  completely  as  if  the  instru- 
ment had  been  transferred  to  him,  or  to  a  trustee  tor  his  use." 

Chief  Justice  Marshall  in  I^iddendale  v.  Robinson,  2  Brock.,  159; 
also  82  Pa.  St.,  80.  And  in  Pox  v.  Alexander,  1  Iredell  Eq.,  340,  a  case 
quite  analagoui^  to  the  case  at  bar,  the  co^rt  says : 

'*  And  the  sureties  on  the  guardian's  bond  have  the  same  right  as  the 
ward  when  they  have  paid  the  surety  money.  They  stand  in  place  ot 
the  ward,  notwithstanding  the  legal  extinguishment  of  the  judgment." 
Neilson  v.  Fry,  16  O.  S.,  658. 

Without  pursuing  this  principle,  which  seems  so  well  settled,  it  is 
clear  in  the  case  at  bar  that  the  plaintiff  having  been  compelled  to  pay 
the  debt  of  Hand  to  the  Peatherlings,  stands  for  all  purposes  in  the  place 
of  the  Peatherlings  as  against  Hand,  and  entitled  to  all  the  rights  and 
equities  which  the  Peatherlings  had  against  Hand  or  his  trustee. 

The  only  question  remaining  is  whether  the  debt  of  Hand  to  the 
Peatherlings  was  such  as  was  embraced  in  the  terms  of  the  deed  of  trust. 
At  the  time  the  deed  of  trust  was  executed  his  debt  to  the  Peatherlings 
had  not  been  reduced  to  judgment,  it  existed  only  as  a  liability  on  the 
bond — and  before  it  was  reduced  to  judgment  the  assignee  in  bankruptcy 
had  been  appointed  —unless  this  liability  is  embraced  within  the  scope 
of  the  trust,  the  assignee  in  bankruptcy  would  probably  have  the  right 
to  receive  the  residue  of  assets  in  the  hands  of  the  trustee  and  this  claim 
would  have  to  share  with  other  creditors  in  the  assignee's  distribution. 

The  trust  in  the  first  place  seems  to  be  for  the  payment  in  full  of  all 
debts,  of  which  Hand  was  the  principal  debtor.  It  was  the  intention  as 
we  can  infer  from  the  whole  instrument,  to  exclude  from  the  benefits  of 
the  trust  only  such  debts  as  Hand  had  become  liable  for  by  indorsement 
or  as  surety  for  others  where  he  was  not  the  real  debtor.  The  express 
condition  contained  in  the  deed  of  trust  '*  that  it  shall  not  include  any  bene- 
fit to  or  security  for  any  of  Hand's  liabilities  other  than  those  debts  or 
liabilities  in  which  Hand  is  the  real  debtor^*'  would  fairly  imply  that  the 
intention  was  that  it  should  include  all  debts  and  liabilities  in  which 
he  was  the  real  debtor.  It  is  only  in  this  clause  of  the  deed  of  trust  that 
the  term  liabiliiy  is  introduced ;  in  all  other  parts  of  the  deed,  debts 
only  are  spoken  of,  but  the  inference  is  fair  and  consonant  with  honesty 
of  purpose,  that  not  only  then  existing  debts,  but  also  then  existing 
liabilities,  as  to  which  Hand  was  principal,  were  intended  to  be  satisfied 
from  this  trust. 

'  Hand's  liability  on  the  bond  existed  at  the  time  of  the  execution  of 
the  deed,  and  the  language  of  the  trust  is  broad  enough  to  embrace  that 
liability  where  the  amount  was  ascertained,  and  the  facts  set  up  by  the 
assignee  in  bankruptcy  is  not  such  as  can  defeat  the  plaintiff's  right  to 
subject  the  property  in  the  hands  of  the  trustee  to  the  payment  of  the 
plaintiff's  claim. 

Demurrer  sustained. 

Asa  W.  Waters,  for  plainti£ 

W.  T.  Potter  and  C.  A.  Hoyt*  fer  sisigiiee  in  bonkmplqr* 
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Harry  Lacy  v.  Hubert  Hbuck  st  al* 

1.  A  mandatOfT  injunction  will  not  be  granted  to  enforce  the  performance  by  the 
lessees  and  managers  of  a  theater,  of  a  contract  for  the  use  of  such  theater,  and 
the  services  of  such  manager  and  subordinates,  for  the  period  of  one  week,  in 
and  about  the  production  of  a  play  contracted  to  be  given,  for  the  reason  th«t 
(he  supervision  of  such  personal  services,  by  the  officers  of  the  court,  would  he 
impracticable. 

1  But  in  such  case,  where  the  contract  is  plain,  and  the  proposed  breach  not  dis- 
puted, the  court  will  enjoin  the  defendants  from  assisting,  advertising,  or  man- 
aging any  other  play,  or  from  putting  their  theater  to  any  other  use  than  the 
production  of  plain liff's  play  onring  the  period  covered  by  the  contract 

Motion  for  temporary  injunction. 

Pbck,  J. 

The  plaintiff  alleges  that  in  September,  1888,  he  entered  into  a  writ- 
ten contract  with  the  defendants  for  the  use  of  Heuck's  opera  house  for 
the  week  now  next  ensuing,  the  house  to  be  lighted  and  heated  by  de- 
fendants, who  also  agreed  to  furnish  the  services  of  ticket  sellers,  door 
keepers,  ushers,  stage  carpenters,  an  orchestra,  and  certain  other  persons 
necessary  for  the  production  of  a  play  to  be  performed  during  that  time 
by  a  company  of  actors  and  actresses  employed  by,  and  under  the  con- 
trol of  plaintiff.  That  defendants  were  also  to  perform  certain  services 
in  and  about  advertising  the  play,  and  the  parties  were  to  be  compen- 
sated respectively,  by  a  division  of  the  receipts  from  the  sale  of  tickets 
in  certain  agreed  proportions.  That  plaintiff  is  now  on  his  way  to  Cin- 
cinnati with  his  company,  where  they  will  arrive  in  time  to  produce  the 
play  as  agreed — and  that  he  is  ready  and  willing  to  perform  all  the 
stipulations  of  the  contract  incumbent  upon  him,  but  that  deiendants 
have  refused  to  perform  their  part  of  the  contract,  have  declined  to  do 
what  is  required  of  them  by  its  terms  as  to  the  advertising,  have  notified 
plaintiff  that  he  cannot  occupy  the  opera  house  during  the  period  agreed 
upon,  and  are  now  advertising  another  company  to  appear  there  daring 
that  time. 

The  plaintiff  moves  the  court  to  enjoin  defendants  from  permitting  the 
opera  house  to  be  occupied  by  others  or  put  to  other  use  than  the  pro- 
duction of  his  play,  during  the  period  named  in  the  contract;  that 
defendants  be  enjoined  from  advertising  or  permitting  any  other  play 
there  during  the  week  mentioned,  and  also  for  a  mandatory  injunction 
restraining  defendants  from  failing  or  refusing  to  provide  the  opera 
house  and  perform  the  services  stipulated  in  the  contract. 

The  defendants  appear  in  person  and  by  counsel,  and  have  filed 
their  affidavit.  They  do  not  deny  the  execution  of  the  contract,  or  its 
intended  breach,  but  it  is  claimed  by  their  counsel  that  injunction  is  not 
a  proper  remedy  for  such  an  injury ;  and  that  presents  the  only  question 
before  us.  The  reasons  assigned  to  support  the  claim  that  injunction  is 
an  improper  remedy  in  such  case,  are  two:  First — ^That  the  plaintiff  will 
have  an  adequate  remedy  at  law ;  and  second— that  this  is  not  such  a 
contract  as  can  be  enforced  in  equity,  either  by  a  mandatory  injuncticm 
or  by  means  of  a  decree  for  specific  performance,  because  it  is  largely  a 
contract  for  personal  services,  and  such  contracts,  cannot  from  their  very 
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nature,  be  specifically  enforced.     Port  .Clinton  R,  R.  Co.  v.  Toledo  Rail- 
road Co.,  13  O.  S.,  544. 

As  to  the  first  point,  it  seems  clear  that  the  only  remedy  at  law 
accessible  to  plaintiff  would  be  an  action  for  unliquidated  damages  for 
breach  of  contract.  In  such  case  it  would  be  necessary  for  ihe  jury  to 
determine  as  best  they  might  from  the  evidence  adduced,  what  would 
be  the  probable  receipts  from  the  performances  contracted  to  he  given. 
To  show  that  it  would  not  be  impossible  to  furnish  proof  on  the  subject, 
defendants,  in  their  affidavit,  set  forth  the  receipts  during  two  previous 
weeks  of  performance  by  plaintiflPs  company  at  their  theater,  within  a 
year  or  two  past,  but  it  is  obvious  that  even  with  all  the  aid  to  be 
derived  from  such  testimony,  the  jury  could  not  fix  the  amount  of  such 
receipts  with  any  degree  of  certainty.  That  plaintiff  could  maintain  an 
action  for  damages  after  the  breach  had  occurred,  is  beyond  question, 
but  it  is  not  at  all  certain  that  such  an  action  would  furnish  him  with  an 
adequate  remedy  for  the  wrong  he  had  suffered. 

In  the  language  of  the  Lord  Chancellor  in  Lumley  v.  Wagner,  1  D. 
G.  &  M.,  618,  a  court  of  equity  **  will  not  suffer  persons  to  depart  from 
their  contracts  at  their  pleasure,  leaving  the  party  with  whom  they  have 
contracted  to  the  mere  chance  of  any  damage  which  a  jury  may  give." 

As  to  the  other  proposition  that  this  is  not  such  a  contract  as  can  be 
specifically  enforced,  I  am  inclined  to  the  opinion  that  the  point  is  well 
taken.  The  contract  provides  not  only  for  the  use  and  occupation  of 
the  opera  house,  but  for  the  personal  services  of  a  large  number  of  per- 
sons. It  would  be  impracticable  for  the  court  to  supervise  or  enforce 
the  performance  of  such  services.  See  Port  Clinton  R.  R.  v.  Cleveland 
R.  R.,  above  cited;  and  Chapman  v.  R.  R.  Co.,  6  O.  S.,  119,  189. 

But  there  is  a  part  of  the  relief  asked  to  which  the  same  objections 
do  not  apply.  Among  other  things  plaintiff  prays  that  the  deiendants 
may  be  enjoined  from  putting  the  opera  house  to  any  use  during  the 
time  covered  by  his  contract,  other  than  the  production  of  the  play  by 
his  company,  and  from  advertising  or  permitting  any  other  play  during 
that  time. 

As  to  actors  and  singers  it  has  been  held  in  a  number  of  cases  ic 
England  and  this  country,  that  they  may  be  enjoined  from  playing  or 
singing  at  any  other  place  than  the  one  where  they  have  agreed  to  play 
or  sing,  and  in  this  indirect  manner  their  contracts  for  personal  services 
have  been  enforced.  Lumley  v.  Wagner,  1  D.  G.  M.  &  G,,  604,  and  S. 
C.  6  De.  G  &.  S.,  485;  Montague  v.  Flockton,  16  L.  R.  Eq..  189;  Web- 
ster V.  Dillon,  3  Jur.  N.  S.,  482;  Daly  v.  Smith,  88  N.  Y.  Sup.  Ct.,  168. 

In  the  first  case  above  cited  the  Lord  Chancellor  placed  his  decision 
largely  upon  the  ground  that  the  contract  provided  that  the  defendant 
should  sing  at  a  certain  place  and  not  elsewhere.  The  injunction  was 
granted  because  of  the  negative  words,  and  she  was  accordingly  restrained 
from  singing  elsewhere,  but  in  the  latter  cases  that  distinction  is  said  to  be 
ill-founded,  and  it  has  been  pointed  out  that  a  contract  to  play  at  a  cer- 
tain place  at  a  certain  time  necessarily  excludes  the  idea  that  the  actor 
may  perform  at  another  place  at  the  same  time  and  injunctions  restrain- 
ing such  breaches  of  contract  were  granted  in  those  cases,  although  the 
contract  contained  no  negative  words.  There  are  cases  in  this  country 
holding  that  such  an  injunction  will  not  be  granted  as  there  were  such 
decisions  in  England  prior  to  Lumley  v  Wagner.  One  of  these  is  Dela- 
van  y.  Macarte,  1  Dec.  R«,  226  (4  W.  L  J.,  555),  decided  in  the  covrt  of 
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common  pleas  of  this  county,  in  the  year  1847,  prior  to  Lumley  v.  Wag- 
ner, and  in  accord  with  the  English  authorities  overruled  by  that  case. 

Under  the  circumstances,  the  question  is  fairly  an  open  one  in  Ohio, 
and  in  that  situation  we  should  be  guided  by  the  cases  best  grounded  in 
principle.  The  only  reason  assigned  for  the  refusal  to  grant  a  manda- 
tory injunction  is  that  it  is  impracticable  to  apply  such  a  remedy  because 
it  might  involve  the  supervision  and  direction  by  the  officers  of  the 
court,  of  the  performance  of  the  services  contracted  for.  But  how  is  it 
impracticable  to  afford  such  relief  as  was  granted  in  Lumley  v.  Wagner  ? 
Difficult  as  it  might  be  to  compel  a  singer  to  sing  at  the  proper  time  and 
place  and  in  the  proper  manner,  it  would  not  be  at  all  difficult  to  compel 
him  to  desist  from  singing  except  at  a  specified  place.  Such  a  writ 
might  not  in  all  cases  afford  a  remedy  to  plaintiff,  as  the  defendant  might 
elect  not  to  sing  at  all,  but  it  is  safe  to  believe  that  the  ordinary  motives 
governing  human  action  would  lead  him  to  prefer  to  comply  with  his 
contract,  rather  than  to  be  altogether  prevented  from  the  exercise  of  his 
talents,  and  such  appears  to  have  been  the  result  in  cases  where  this 
sort  of  relief  was  granted.  Why  then  should  not  a  plaintiff  in  such  case 
have  an  injunction  of  this  sort  ?  His  Contract  rights  are  clear,  the  pro- 
posed violation  of  them  is  clear,  and  here  is  a  remedy  not  impracticable.  It 
would  seem  to  be  a  sound  general  rule  that  where  the  right  of  one  party 
is  plain,  and  the  wrong  done  or  intended  to  be  done  by  the  other  equally 
plain,  the  court  should  not  be  sparing  in  the  application  of  its  remedies, 
but  rather  should  grant  them  with  a  liberal  hand. 

The  case  at  bar  differs  from  all  the  cases  cited  in  that  the  position 
of  the  parties  is  here  reversed.  In  those  cases  it  was  manager  against 
actor,  in  this  it  is  actor  against  manager,  but  in  both  the  personal  services 
of  the  other  party  are  sought,  and  in  that  respect  they  are  the  same  in 
principle.  If  Heuck  could  enjoin  Lacy  from  performing  next  week  in  any 
other  place  than  his  opera  house,  why  should  not  Lacy  have  similar 
relief  to  secure  the  services  of  Heuck  and  his  subordinates  in  the  man- 
agement of  the  opera  house? 

The  contract  for  the  use  of  the  opera  house  adds  an  element  not 
found  in  the  above  cases,  but  there  appears  to  be  no  reason  why  the  same 
remedy  may  not  be  applied  as  to  it.  This  part  of  the  agreement,  if  it 
stood  alone,  could  be  enforced  by  mandatory  injunction  or  decree  for  spe- 
cific performance.  Taylor  on  Landlord  and  Tenant,  sec.  46,  and  cases 
cited.  It  has  been  a  common  practice  for  courts  of  equity  to  interfere  to 
restrain  a  tenant  from  putting  the  property  to  uses  other  than  that  agreed 
upon.  2  Daniel's  Chy.  Practice,  1665,  ei  seg.;  also  to  restrain  the  land- 
lord from  the  violation  of  his  covenants;  Kerr  on  Injunctions,  *417. 
In  the  case  of  Hooper  v.  Broderich,  11  Simons,  47,  the  vice-chancellor 
held  that  a  mandatory  injunction  in  effect  requiring  defendant  to  keep  an 
inn  upon  certain  premises  which  he  had  leased  for  that  purpose  ought  not 
to  have  been  granted,  but  that  defendant  might  be  restrained  "from  doing 
or  causing  or  permitting  to  be  done  any  act  which  would  have  put  it  out 
of  his  power,  or  the  power  of  any  other  person,  to  carry  on  that  business 
on  the  premises."  See  also  Tipping  v.  Eckersley,  1  K.  &  J.,  264. 
There  appears  to  be  no  reason  why  defendant  should  not  be  restrained 
from  managing,  advertising,  assisting  or  providing  assistance  for  any 
other  play  or  performance  at  their  opera  house  during  the  week  covered 
by  the  contract,  and  from  using  or  causing  or  permitting  their  opera 
house  to  be  used  for  any  other  purpose  than  the  production  of  plaintiff's 
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that  this  paper  was  given  to  the  son  to  be  delivered  to  the  father  upon  a 
condition  and  if  the  condition  was  not  performed  it  was  to  be  returned 
lO  her. 

It  was  urged  by  the  defendant  that  this  testimony  could  not  be 
offered  under  the  pleadings. 

The  answer  alleged  that  for  a  valuable  consideration  she  had  released 
the  said  judgment  and  discharged  Mr.  Walter  from  all  liability  there- 
from. To  this  answer  there  was  a  general  denial  by  the  plaintiff.  It 
seems  to  us  that  this  objection  is  not  well  taken. 

A  release  is  a  deed — an  instrument  under  seal ;  it  implies  a  signing 
and  sealing  and  delivery.  The  delivery  is  as  much  a  part  of  the  execu- 
tion as  the  signing  and  sealing.  The  want  of  either  of  these  essentials 
can  be  proved  on  the  issue  whether  it  was  or  not  her  deed.  The  testi- 
mony relied  upon  in  rebuttal  was  the  testimony  of  a  son  of  these  parties 
who  seems  to  have  been  a  wanderer  from  place  to  place,  but  who  at  that 
particular  time  was  here  and  who  testifies  was  entrusted  by  the  mother 
t©  deliver  the  instrument  on  condition,  and  who  instead  of  returning  it 
to  the  mother  when  the  condition  was  not  performed,  as  he  should  have 
done,  left  it  with  the  father.  The  court  below  seems  to  have  found  in 
favor  of  the  mother  upon  this  testimony,  that  this  release  had  never  been 
legally  delivered. 

It  must  be  confessed  that  this  testimony  seems  to  us  very  suspicious, 
but  there  is  a  possibility  of  its  being  true.  It  was  not  so  incredible  but 
it  might  be  true  and  the  court  below  had  the  advantage  of  having  the 
witness  before  it. 

We  have  nothing  but  the  testimony  as  it  appears  upon  the  record. 
The  court  below  had  the  advantage  of  seeing  the  witness  and  listening  to 
his  explanations. 

In  accordance  with  the  rules  which  must  govern  a  reviewing  court 
"  a  finding  and  judgment  will  not  be  reversed,  because  that  finding  and 
judgment  are  contrary  to  the  evidence,  unless  they  are  clearly  so;  and 
the  reviewing  court  will  always  hesitate  to  reverse  where  the  doubt 
about  the  propriety  of  doing  so  arises  from  a  manifest  conflict  in  the  oral 
testimony,  as  it  appears  on  the  record  of  the  reviewing  court."  Landis 
v.  Kelly,  27  O.  S..  567. 

There  is  a  conflict  in  the  testimony ;  the  witnesses  have  appeared 
before  the  trial  court,  and  as  the  finding  is  not  clearly  against  the  weight 
of  the  testimony,  we  are  constrained  to  affirm  the  judgment. 

The  really  serious  question  raised  in  the  case  is  that  this  release  was 
delivered  as  an  escrow ;  that  an  escrow  must  be  delivered  to  a  third 
person  to  be  delivered  to  the  grantee  upon  the  happening  of  a  contin- 
gency, and  neither  the  grantee  nor  his  agent  can  be  this  depositary,  but  it 
must  be  a  third  person  ;  and  numerous  authorities  are  cited.  It  is  said 
that  according  to  the  testimony  of  Albert  Walter,  he  went  from  the 
father  to  the  mother  as  the  agent  of  the  father,  the  grantee,  and  if  this 
paper  had  been  delivered  by  Mrs.  Walter  to  the  father  it  could  not  be  an 
escrow  because  she  could  not  by  parol  testimony  be  permitted  to  say  it 
operated  otherwise  than  according  to  its  face ;  and  as  it  was  delivered 
to  the  agent  of  the  grantee  it  had  the  same  effect  in  law  as  if  it  had  been 
delivered  to  the  grantee  himself. 

There  is  very  much  to  be  said  in  support  of  this  position,  but  we 
think  we  are  controlled  by  a  decision  of  our  Supreme  Court  which  covers 
this  precise  case,  R.  R.  v.  Iliff,  13  O.  S.,  235,  the  syllabus  of  which  is  as 
follows,  viz.: 
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**The  delivery  by  the  feleasor,  of  an  otherwise  perfectly  executed 
deed  of  release,  to  a  known  agent  of  the  releasee,  is,  in  law,  a  delivery 
to  the  principal ;  and  it  will  be  operative,  according  to  its  terms  from  the 
time  of  such  delivery,  no  matter  what  verbal  stipulations  or  conditions 
may  have  accompanied  its  delivery  in  respect  to  the  operation  of  the  deed 
after  the  delivery.  But  the  mere  delivery  of  manual  possession  of  the 
deed  is  not  necessarily  a  delivery  of  the  deed ;  and  in  cases  where  an 
acceptance  of  an  agency  from  both  involves  no  violation  of  duty  to  either, 
it  is  competent  for  the  releasor  to  make  the  agent  of  the  releasee  his 
own  agent,  for  the  purpose  of  holding  the  deed  as  an  escrow,  and  returning 
it  to  him,  the  releasor,  in  case  of  the  non-performance  of  a  stipulated 
condition.  There  is  no  such  personal  identity  between  the  releasee  and 
his  agent  as  to  preclude  the  latter  from  becoming  the  depositary  of  an 


escrow.** 


This  was  an  action  brought  by  Iliff  against  the  railroad  for  dama- 
ges to  real  estate  in  occupying  a  portion  of  his  land.  The  defense  was 
that  the  agent  of  the  railroad  company  had  procured  the  release  of  sev- 
eral of  the  landowners  in  that  vicinity,  and  this  agent  had  gone  to  the 
plaintiff  who  had  given  him  a  release  of  the  land  in  controversy,  but  had 
f^iven  it  to  be  operative  only  on  condition  that  certain  other  persons 
.should  also  release  to  the  agent.  Having  thus  obtained  possession  of  the 
instrument  he  gave  it  to  his  principals  and  they  claimed  it  was  a  release. 
The  court  held  there  was  nothing  in  the  relation  of  the  agent  of  the 
railroad  company  to  prevent  iiim  from  being  a  lawful  depositary  of  the 
instrument  as  an  escrow,  and  the  paper  having  been  given  to  him  on  a 
condition,  it  was  no  deliver^'  in  the  law  till  the  condition  was  performed 
and  therefore  the  plaintiff  was  not  estopped  by  it.  The  opinion  is  very 
vigorous,  and  some  pretty  harsh  terms  are  used  by  the  judge  who  deliv- 
ered it,  but  we  think  it  covers  the  case  before  the  court,  and  are  com- 
pelled to  hold  that  the  relation  of  the  son  as  the  agent  of  the  father  did 
hot  prevent  him  from  holding  the  release  as  an  escrow  for  the  mother. 

Judgment  affirmed. 

Lincoln  &  Stephens  and  J.  H.  Perkins,  for  plaintiff  in  error* 
Jordan,  Jordan  &  Williams,  for  defendant  in  error* 
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Mary  C.  Brockmbibr  bt  ai^.  v.  Charus  Buck  9T  ax*. 

On  the  issue  of  whether  a  testator  has  testamentary  capacity,  witnesses  may  be 
asked  as  to  his  capacity  to  transact  business,  when  it  does  not  involve  his  ca- 
pacity to  make  a  will. 

Motion  for  new  trial  on  appeal  from  the  Court  of  Common  Pleas. 

Smith,  J. 

The  action  was  brought  to  contest  the  validity  of  a  codicil  made  by 
Henry  Buck,  deceased,  on  the  ground  that  the  testator  was  not  of  sound 
mind  and  memory  at  the  time  it  was  made,  and  that  he  was  also  under 
restraint.  The  action  was  tried  before  the  court  of  common  pleas,  and 
there  a  verdict  was  entered  pro  forma.    The  case  was  appealed  to  this 

8    L.  B.        23 
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court  and  tried  a  few  days  ago.  The  trial  consumed  about  a  week.  The 
jury  rendered  a  verdict  declaring  the  codicil  was  not  the  codicil  oi  testa- 
tor. A  motion  was  made  for  a  new  trial,  and  the  first  ground  urged  is 
that  the  court  erred  in  permitting  certain  questions  asked  of  the  contest- 
ant's witnesses  to  be  answered.  Several  witnesses  having  been  presented, 
and  having  stated  what  they  knew  of  the  testator's  habits,  and  certain 
facts  tending  to  show  that  he  was  of  unsound  mind,  the  question  was 
then  put,  what  in  their  opinion  was  his  capacity  for  transacting  business, 
which  question  was  allowed,  and  exception  taken.  The  same  line  of 
examination  and  character  of  question  was  put  by  counsel  upon  both 
sides.  It  seems  to  us,  that  under  the  practice  of  this  court,  and  the  rul- 
ings of  the  Supreme  Court  of  the  state,  that  when  the  issue  is  whether 
the  testator  is  of  sound  mind  and  memory,  or  in  other  words  of  testa- 
mentary capacity,  his  capacity  to  transact  business,  when  it  does  not 
involve  his  capacity  to  make  a  will,  is  a  fact  upon  which  witnesses  given 
may  give  their  opinion  after  they  have  the  facts  upon  which  their  opin- 
ion is  based.  Therefore  this  objection  is  not  well  taken.  The  next 
ground  of  the  motion  is  that  the  verdict  was  against  the  evidence.  It 
should  be  borne  in  mind  that  the  statute  expressly  submits  the  issue  to 
the  verdict  of  the  jury.  Upon  the  question  of  the  sanity  of  the  testator 
there  have  been  two  different  trials. 

Some  time  before  the  testator  died  he  had  made  another  will  in 
favor  of  the  same  defendant,  who  was  one  of  his  brothers.  That  will 
was  contested  in  the  court  of  common  pleas,  on  the  ground  that  the  testa- 
tor was  of  unsound  mind  and  memory,  and  that  it  was  made  under  re- 
straint. The  jury  found  in  favor  of  the  contestants,  and  set  aside  that 
will.  After  the  verdict  was  rendered  in  that  case,  another  will  turned 
up,  with  this  codicil,  which  to  a  certain  extent  was  somewhat  similar,  but 
was  not  quite  so  glaring  in  its  characteristics  as  the  will  previously  set 
aside  by  the  jury.  But  the  witnesses  were  the  same,  the  testimony  the 
same,  and  another  jury  has  determined  that  the  codicil  was  not  valid. 

The  codicil  was  made,  I  think,  in  December,  1876,  and  that  will  in 
October.  1877.  Testator  died  in  December,  1877.  Mr.  Charles  Buck, 
the  real  contestee,  has  had  the  benefit  of  two  jury  trials,  lasting  each 
about  a  week,  and  each  resulting  in  a  similar  verdict. 

The  amount,  even  if  the  will  was  sustained,  coming  to  Charles  Buck 
is  only  $1,500  in  cash,  and  a  house  and  lot  worth  $1,200,  making  in  all 
only  $2,700.  We  doubt  if  we  should  subject  the  county  to  the  expense 
of  a  third  trial  for  Mr.  Buck. 

Taking  all  the  facts  and  circumstances  together,  the  character  of 
the  parties,  the  character  of  the  legatee,  the  infancy  of  the  heirs  who 
were  cut  out  of  this  legacy,  the  conduct  of  the  testator,  about  the  time 
and  prior  to  the  making  of  this  codicil,  I  cannot  say  that  the  verdict  it 
against  the  weight  of  the  testimony  and  can  see  no  reason  to  set  it  aside. 

S.  P.  Hunt  and  M.  Smith,  for  plaintiffs  in  error. 

T.  Q.  Hildebrandt,  £.  M.  Spangenberg  and  M.  Sater,  for  defendants 
in  error. 
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NUISANCE.  222 

[Hamilton  District  Conrl] 
COBLBSTINA  DiBRINGBR  V.  CAROLINE  WBHRMAK  BT  AL. 

1.  The  owners  of  property  who  are  not  the  occupants  of  the  same  cannot  properly 
complain  of  a  nuisance  created  upon  it  when  they,  as  owners,  have  suffered  no 
special  injuries  thereby. 

2l  As  owners,  the  measure  of  damages  would  be  whatever  injuries  they  sustained 
in  the  diminution  of  rents,  in  the  failure  to  rent  the  property,  for  injury  to 
property  or  the  cost  of  repairs. 

Brror  to  the  Court  of  Common  Pleas. 

The  petition  in  the  court  below  was  filed  by  Caroline  Wehrman  and 
others,  alleging  that  they  were  the  widow  and  heirs  at  law  of  one  John 
E.  Heinberger  who  died  in  1857,  and  as  heirs  at  law  became  owners  of 
the  real  estate  described  in  the  petition ;  that  in  1868,  they  improved  that 
real  estate ;  that  defendant  below  was  the  owner  of  the  adjoining  prem- 
ises which  she  had  improved  in  1869,  by  erecting  a  large  tenement  house 
which  was  occupied  by  the  tenants  of  defendant ;  that  in  the  construc- 
tion of  Xht  defendant's  house  the  water-closet  for  the  different  stories 
was  built  against  the  wall  of  the  plaintiff 's  building  whereby  it  was  more 
or  less  injured,  and  the  contents  and  the  filth  of  the  water-closet  created 
a  nuisance  disagreeable  to  the  occupants  of  the  premises.  Wherefore 
they  prayed  for  an  injunction  and  damages  in  the  sum  of  $1,000. 

The  answer  first  contained  a  general  denial,  and  secondly,  pleaded 
the  statute  of  limitations,  that  the  plaintiffs  could  not  recover  any  dam- 
ages prior  to  October  1,  1877,  that  being  four  years  before  the  time  of 
bringing  this  suit.  After  the  petition  was  filed  the  court  below  granted 
a  conditional  restraining  order,  that  unless  the  defendant  within  a  cer- 
tain number  of  days  repaired  his  premises  so  as  to  prevent  the  alleged 
nuisance,  then  the  restraining  order  should  become  absolute.  This  con- 
ditional restraining  order  was  issued  and  seems  to  have  remained  in  force, 
and  no  steps  were  taken  to  have  it  dissolved.  Probably  the  nuisance 
was  abated  by  the  defendant.  The  case  afterwards  came  on  for  trial 
before  the  court  and  jury  for  the  ascertainment  of  damages  to  plaintiffs 
by  reason  of  the  alleged  nuisance  and  resulted  in  a  verdict  of  five  hun- 
dred dollars  damages.  On  motion  for  a  new  trial  the  court  ordered  a 
remittitur  of  one  hundred  dollars.  The  remittitur  was  made  and  judg- 
ment entered  on  the  verdict  less  the  remittitur.  To  reverse  this  judgment 
as  entered  the  petition  in  error  is  filed  in  this  court. 

Smith,  J. 

The  ground  of  error  is,  that  there  was  no  proper  evidence  submitted 
to  the  jury  for  which  damages  could  be  estimated.  There  was  abundant 
evidence  of  the  construction  of  these  water-closets;  that  the  defendant 
had  erected  a  large  building  three  Stories  in  height,  that  from  twenty-five 
to  thirty  families  occupied  that  tenement  house  and  most  or  many  of 
them  used  the  water-closet  on  each  story ;  that  the  contents  of  the  water- 
closets  were  taken  from  the  different  stories  to  the  ground  by  a  flue 
which  was  built  up  against  the  plaintiff's  building  and  very  imperfectly 
constructed,  and  the  filth,  moisture  and  dampness  penetrated  the  walls 
of  the  plaintiff's  building,  ran  into  the  cellar,  and  at  certain  periods  of 
the  year  there  would  be  three,  four,  five  inches  of  filth  and  disagreeable 
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matter  in  the  cellars ;  that  the  sanitary  police  was  called  upon  from  time 
to  time  and  required  defendant  to  move,  change  and  repair,  and  he  was 
very  slow  in  doing  it.  But  there  was  no  testimony  that  the  plaintiff  suf- 
fered anything  by  a  diminution  of  rents  or  the  plaintiffs  failed  to  rent 
the  premises,  and  no  testimony  as  to  the  cost  of  any  repairs,  and  none 
as  to  any  damage  done  to  the  walls  of  the  building. 

We  suppose  the  rule  of  damages  to  be  this  :  that  where  the  injury 
complained  of  is  to  the  person — the  reputation  or  feelings  of  the  indi- 
vidual,— or  where  it  is  injurious  to  the  health,  it  is  not  necessary  to 
prove  damages  in  dollars  and  cents ;  it  is  sufficient  to  prove  the  facts 
causing  the  injury,  and  it  is  for  the  jury  in  their  discretion,  being  men  of 
experience  and  judgment,  and  having  knowledge  of  these  matters,  to 
estimate  and  fix  the  damages  according  to  the  injury  which  the  parties 
have  sustained. 

In  this  particular  case,  if  the  action  had  been  brought  by  the  occu- 
pants as  occupants,  by  the  persons  in  possession  who  in  fact  sutlered 
injury,  then  the  proven  facts  would  be  a  sufficient  foundation  for  a  verdict, 
and  the  jury  in  their  discretion  could  award  damages  as  they  saw  fit^  and 
their  finding  would  determine  the  amount. 

In  the  present  case  the  action  is  brought  not  by  the  plaintiffs  in 
their  relation  as  occupants  and  sufferers,  but  as  oimiers  of  the  premises. 
They  allege  that  they  were  owners  of  the  premises  and  bring  suit  to 
recover  such  damages  which  they  sustained  as  owners.  They  have  not 
brought  suit  for  damages  as  an  occupant  might  sustain  by  reason  of  such 
a  nuisance.  As  owners  of  the  premises  the  measure  of  damages  would 
be  whatever  injuries  they  sustained  as  owners,  in  the  diminution  of  rents, 
in  the  failure  to  rent  the  same,  for  injury  to  property,  or  for  the  cost  of 
repairs.  And  only  as  such  damages  are  proven,  could  they  as  owners 
recover  against  defendant.  The  authorities  which  recognize  this  distinc- 
tion are  numerous:  Pike  &  Co.  v.  Doyle  &  Co.,  19  La.  Ann.,  362; 
Prank  v.  R.  R.  Co.,  20  La.  Ann.,  25 ;  Woods  on  Nuisance,  sec.  853 ; 
Worcester  v.  Mfg.  Co.,  41  Me.,  169;  Francis  v.  Shrockhoff,  53  N.  Y., 
165;  Jutte  v.  Hughes,  67  N.  Y.,  267;  Emory  v.  Lowell,  109  Mass.,  197. 

It  seems  to  us  therefore  under  the  authorit}'  of  these  cases  that  there 
was  no  evidence  before  the  jury  warranting  the  verdict  for  damages 
which  the  plaintiffs  allege  they  have  sustained  by  reason  of  their  owner- 
ship of  the  property,  and  the  verdict  was  erroneous,  as  to  the  amount  of 
damages  recovered. 

However,  the  injury  itself  had  been  clearly  proven  to  the  satisfaction 
of  the  jury,  and  the  plaintiffs  were  entitled  to  nominal  damages.  If  plain- 
tiffs below  desire  a  judgment  for  nominal  damages,  for  the  purpose  of 
establishing  their  right  to  a  perpetual  injunction,  and  will  enter  a  remit- 
titur, then  a  verdict  will  stand  for  nominal  damages ;  otherwise  the  case 
will  be  reversed  and  remanded  to  the  court  of  common  pleas  for  a 
trial. 

Baker  &  Goodhue,  for  plaintiff  in  error. 

J.  H.  &  J.  A.  Clemmer,  amtra. 
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TAXATION  IN  CINCINNATL  223 

[Hamiltou  District  Court.] 
tSTATH  EX  REL.   McCarTHY  V.  JOSEPH   BrKWSTER,   AUDITOR. 

1.  Under  sec.  2089,  Rev.  Stat.,  as  amended,  80  O.  L.,  128,  the  rate  for  all  purposes  of 
taxation  in  Cincinnati,  above  the  state  and  county  tax  and  taxes  for  South- 
em  Railway,  cannot  exceed  in  any  year,  including  the  levy  by  the  board  of  edu- 
cation for  schools  and  school-house  purposes,  sixteen  mills  on  the  dollar  of  tax- 
able value. 

1  Where  the  levy  certified  to  the  county  auditor  by  the  board  of  education,  under 
sec  3960,  Rev.  Stat,  and  the  levy  certified  by  the  common  council  under  sec. 
2691,  in  the  aggregate  exceed  sixteen  mills  on  the  dollar  of  the  valuation  of  tax- 
able property  in  the  city,  mandamus  will  not  lie  against  the  auditor  to  put  the 
levy  of  the  board  of  education  on  the  tax  duplicate ;  the  aggregate  being  in 
excess  he  can  not  be  compelled  to  pnt  on  one  part  more  than  the  other. 

AVERY,  J. 

The  petition  alleges  in  substance  that  the  estimates  for  levy,  certi 
fied  to  the  county  auditor  by  the  board  of  education  of  Cincinnati,  are  at 
the  following  rates  upon  the  taxable  property  of  the  district,  embracing 
more  territory  than  the  city  proper  itself,  that  is  to  say :  for  schools  and 
school-house  purposes,  four  mills ;  for  school  library,  one-tenth  of  a  mill ; 
and  upon  the  taxable  property  of  the  city,  for  astronomical  observatory, 
three  hundredths  of  a  mill ;  and  for  university  sinking  fund,  one-tenth 
of  a  mill ;  all  of  which  the  auditor  refuses  to  assess  and  enter  on  the  tax- 
list,  for  the  reason  that  the  common  council  of  the  city  by  ordinance 
duly  certified  to  him  has  levied  on  the  real  and  personal  property,  within 
the  city,  subject  to  taxation,  twelve  mills  and  seventy-six  hundredths ; 
and  that,  with  said  estimates  of  the  board  of  education,  this  exceeds  six- 
teen mills  on  the  dollar  of  taxable  value,  to  which  he  claims  the  aggre- 
gate levy  is  limited  by  the  act  of  April  16,  1883,  80  O.  l^.,  128.  The 
prayer  is  for  a  mandamus.     The  auditor  demurs. 

The  only  question  is  whether  the  levy  for  schools  and  school-house 
purposes  must  be  included  within  the  aggregate  of  sixteen  mills,  at  least, 
the  auditor  makes  no  other  question  ;  and  except  as  to  the  relation  of 
the  other  levies  of  the  board  of  education  to  the  school  levy  itself,  there 
is  no  other  question. 

The  aggregate  limit  of  sixteen  mills  is  fixed  as  follows :  Section 
2689,  Rev.  Stat.,  as  amended,  80  O.  L.,  128:  '*The  aggregate  of  all 
taxes  levied  or  ordered  to  be  put  upon  duplicate,  above  the  tax  for 
county  and  state  purposes,  including  the  levy  for  general  purposes  and 
the  tax  for  schools  and  school-house  purposes,  and  for  hospital  purposes 
and  other  special  purposes  in  cities  of  the  first  grade  of  the  first  class, 
shall  not  exceed  in  any  one  year  sixteen  mills  on  each  dollar  of  the  value 
of  any  property  as  valued  for  taxation  on  the  county  tax  list."  It  would 
seem  that  language  could  not  be  plainer,  that  the  school  levy  was 
included,  for  the  very  words  are,  **  including  the  levy  for  general  pur- 
poses, and  the  tax  for  schools  and  school-house  purposes."  But  the  argu- 
ment of  cottnsel  is,  that  the  limitation  is  only  upon  the  municipality 
itself,  and  that  the  board  of  education  is  a  different  body  exercising  dis- 
tinct powers.     The  last  half  of  the  proposition  may  be  conceded,  but 

tXhe  Supreme  Court  allowed  the  peremptory  writ  of  mandamus  prayed  for 
October  28, 1884.    No  further  report  of  the  case  was  made. 
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upon  the  other,  the  words  of  the  limitation  are  to  be  observed.  It  is  not 
upon  the  aggregate  of  taxes  levied  by  the  city,  but  in  the  city ;  and  it  is 
*•  including  the  tax  for  schools  and  school-house  purposes."  True,  by 
the  same  general  enactment,  80  O.  L.,  124-129,  amendatory  of  sec.  39.58, 
and  supplemental  to  chapter  1,  division  9,  title  12  of  the  Rev.  Stat.,  the 
board  of  education  was  to  report  its  estimates  lor  school  levy  to  the  city 
comptroller,  and  he  and  the  board  of  tax  commissioners  and  the  common 
council  were  to  revise  them,  '*  so  as  to  bring  them  within  fair  limits  to 
the  other  expenditures  required  by  the  city ;"  and  the  levy  was  to  be 
certified  to  tne  auditor  by  the  common  council.  See  State  v.  Brewster, 
39  O.  S.,  658,  6.)6,  Okey,  J.  And  it  is  true,  again,  that  this  was  repealed 
by  the  legislature  at  its  last  session,  81  O.  L.,  177,  and  that  now  the  esti- 
mate and  levy  are  certified  by  the  board  of  education  to  the  auditor, 
withoitt  being  subject  to  any  supervision  of  the  comptroller,  the  common 
council,  or  the  board  of  tax  commissioners.  But  we  are  unable  to  see 
why  the  words,  "  tax  for  schools  and  school-house  purposes,"  shall  not 
have  the  same  meaning  now,  as  when  the  estimate  was  reported  by  the 
board  of  education  to  the  city  comptroller,  and,  after  the  revisions 
required  was  certified  to  the  auditor  by  the  common  council.  There 
has  been  no  change  in  the  nature  of  the  tax.  It  was  included  within  the 
sixteen  mills  aggregate  by  the  amendment  of  sec.  2689.  As  the  section 
stood  before  the  amendment,  twelve  mills  was  the  limit  of  the  aggregate 
to  be  levied  or  ordered  by  the  municipal  corporation,  excluding  the  tax 
for  schools  and  school-house  purposes,  then  limited  to  the  maximum  of 
five  mills,  but  now  to  four.  In  State  v.  Brewster,  89  O.  S.,  668,  668, 
speaking  oi  the  amendment,  it  was  said,  Okey,  J.:  '*  Aside  from  taxes 
for  state,  county  and  Cincinnati  Southern  Railway  purposes,  the  rate  for 
dll  purposes  including  schools,  cannot  exceed  sixteen  mills  in  any  year." 
This  still  stands  without  change.  The  legislation  having  for  its  object 
the  adjustment,  through  the  tax  commission,  of  the  sixteen  mills  aggre- 
gate has  been  been  repealed ;  but  sec.  2689,  as  amended,  fixing  that 
aggregate  remains.  The  intention  of  a  law  upon  its  enactment,  being 
once  ascertained,  must  continue  the  same  until  a  new  enactment. 

It  is  urged  again,  however,  that  by  freeing  the  estimates  of  the  board 
of  education  from  the  revision  of  the  common  council  and  tax  commis- 
sioners, as  was  done  at  the  last  session  of  the  legislature,  the  board  of 
education  is  left  independent  of  any  limit  but  that  contained  in  sec.  3969, 
Rev.  Stat.,  as  amended,  81  O.  L.,  178,  that  is  to  say:  "Such  estimate 
and  levy  shall  not  exceed,  in  cities  of  the  first  grade  of  the  first  class, 
three  and  one-fourth  mills ;  provided,  however,  that  the  boards  of  educa- 
tion in  said  cities  may  levy  one  mill  additional  for  every  five  thousand 
pupils  over  and  above  twenty-five  thousand  enrolled  in  the  public  schools 
of  said  cities,  which  levy,  however,  shall  in  no  case  exceed  four  mills." 

The  argument,  as  we  understand  it,  is  that  the  levy  made  by  com- 
mon council  being  alone  subject  to  revision  by  the  tax  commissioners,  the 
levy  of  the  board  of  education,  to  the  limit  of  four  mills,  is  to  be  left  to 
the  discretion  of  that  board,  and  must  be  placed  by  the  auditor  upon  the 
duplicate,  leaving  the  common  council  and  the  tax  commissioners  to 
reduce  their  levy  to  what  may  remain  of  the  aggregate  of  sixteen  mills.  But 
the  levy  of  the  common  council  is  no  less  in  the  discretion  of  that  body 
than  is  the  school  levy  in  the  discretion  of  the  board  of  education.  If 
the  one  is  independent,  the  other  is  equally  so.  The  provision  as  it  once 
stood,  for  revision  by  the  board  of  tax  commissioners,  so  as  to  bring  the 
levies  "within  fair  limits,"  80  O.  L..  127,  sec.  2690/,  had  the  effect  of 


Vol.  XII.  LAW  BULLETIN.  359 



State  ex  rel.  McCarthy  ▼.  Brewster,  Auditor.  223 

creating  a  common  arbiter  between  the  two.  This  is  now  repealed  as 
concerns  the  board  of  education.  81  O.  L.»  177.  But  the  result  is  not  to 
prefer  that  levy  to  the  levy  by  the  common  council.  Each  has  been  left, 
as  must  always  be  the  ease  with  conflicting  interests,  where  the  common 
arbiter  is  withdrawn,  to  mutual  accommodation  and  adjustment,  in  the 
confidence  which,  from  the  state  of  the  law,  it  must  be  assumed 
the  legislature  possessed,  that  public  boards  and  bodies,  although  inde- 
pendent, would  each  discharge  its  particular  function  so  as  to  conform 
to  the  general  interest  ot  the  whole.  That  the  aggregate  levy  in  the  city 
of  Cincinnati,  above  the  tax  for  state  and  county  purposes  and  the  South- 
ern Railway,  should  not  exceed  sixteen  mills  on  the  dollar,  is  the  legis- 
lative understanding  of  the  general  interest  of  the  whole. 

The  limit  of  four  mills,  upon  the  levy  by  the  board  of  education,  is 
of  no  more  significance  than  that  of  four  and  a  half  mills,  upon  the  levy 
for  general  purposes  by  the  common  council.  It  is  in  the  nature  of  prohi- 
bition and  not  of  authority.  And  if  an  argument  is  to  be  derived  from  a 
limitation  of  discretion,  the  argument  must  bt:  stronger  where  discretion 
is  left  unlimited,  as  it  has  been  left  with  resj>ect  to  several  of  the  objects 
of  the  levy  by  the  common  council,  subject  only  to  the  aggregate  of  six- 
teen mills.  It  is  possible  for  each  body  to  levy  to  the  limit  of  its  own 
discretion,  as  it  has  been  possible,  now,  for  the  levy  made  by  each  to 
exceed  in  the  aggregate  the  limit  fixed  by  law ,  but  whether  the  levy 
shall  be  placed  on  the  tax  duplicate,  is  a  difierent  question.  The  duty 
of  the  auditor,  as  prescribed  by  sec.  8960,  Rev.  Stat.,  is  to  assess  and 
enter  upon  the  tax-list  the  amount  certified  by  the  board  of  education  ; 
but  by  sec.  2691,  it  is  equally  his  duty  to  place  on  the  tax-list  the  percent- 
age certified  by  the  common  council.  The  aggregate  *'  levied  or  ordered 
to  be  put  upon  the  grand  duplicate  *  *  shall  not  exceed  in  any  one 
year  sixteen  mills"  (sec.  2689) ;  and  here  it  is  sixteen  mills  and  seventy- 
six  hundredths.  Mandamus  would  certainly  not  lie  against  the  auditor 
to  put  this  aggregate  upon  the  duplicate.  It  is  a  process  that  can  be 
used  to  compel  only  that  which  the  law  specially  enjoins  as  a  duty ;  and 
the  right  to  the  performance  of  the  duty  must  be  clear.  State  v.  Cap- 
peller,  39  O.  S..  455.  It  is  not  the  duty  of  the  auditor  to  do  an  illegal 
thing,  and  since  the  same  objection  would  remain,  if  put  upon  the  dupli- 
cate as  before — a  vain  thing.  And  it  is  no  more  his  duty  to  put  upon 
the  duplicate  one  part  of  the  aggregate  than  the  other. 

In  the  consideration  of  the  case  no  attention  has  been  given  to  the 
relations  involved  between  the  other  estimates  of  the  board  of  education, 
as  for  the  library,  the  astronomical  observatory,  the  university  sinking 
fund,  and  the  school  levy  itself,  nor  to  the  question  argued  on  behalf  of 
the  trustees  of  the  university,  that  the  levies  for  its  purposes  should  be 
placed  upon  the  duplicate,  as  entitled  to  preference,  and  to  be  levied  at 
all  events,  whether  in  addition  to  the  school  levy,  or  as  part  of  it,  or  as 
included  in  the  aggregate  of  sixteen  mills.  Mandamus  is  a  single  writ. 
It  is  defined  by  the  statute  as  a  writ  issued  in  the  name  of  the  state,  com- 
manding the  performance  of  an  act  which  the  law  specially  enjoins  as  a 
duty — one  act  and  not  several,  except  as  in  connection  with  the  same 
duty.  Upon  demurrer  to  a  petition  for  mandamus,  the  duty  sought  to 
be  enforced  must  be  taken,  we  think,  to  be  the  same ;  and  where  the 
writ  will  not  lie  for  one  part,  as  here  it  will  not  for  the  levy  of  schools, 
the  court  can  not,  as  it  seems  to  us,  be  required  to  consider  whether  it 
may  lie  for  other  parts.  .  The  writ  of  mandamus  originally,  at  least,  was  a 
discretionary  writ,  and  it  would  not  be  an  unfair  exercise  of  discretion,  we 
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think,  to  leave  those  questions  to  wait  until  a  separate  application  is 
madr. 

The  demurrer  is  sustained  and  petition  dismissed. 

D.  Thew  Wright,  for  relator. 

Wm.  Worthington,  for  University  Board. 

Otway  Cosgrave  and  M.  F.  Wilson,  for  defendant* 

J.  M.  Dawson,  for  City  of  Cincinnati. 


234  BASTARDY. 

[Hamilton  District  Court,  May  22,  1888.1 

John  Briscob  v.  Anna  Rbed. 

It  is  no  defense  to  a  proceeding  in  bastardy  that  the  complainant  was  a  married 
woman,  if  the  said  marriage  was  void. 

Error  to  the  Court  of  Common  Pleas. 

The  plaintiff,  defendant  in  error,  commenced  proceedlags  in  bastardy 
against  John  Briscoe.  The  case  was  tried  before  a  judge  and  jury.  A 
verdict  was  given  for  the  plaintiff  and  judgment  entered  thereon.  A 
motion  for  a  new  trial  was  made  and  overruled.  A  bill  of  exceptions 
was  taken  to  this  court. 

A.  J.  Pruden,  for  plaintiff  in  error,  cited  :  Section  6614,  Rev. 
Stat.,  Ohio;  1  Blackstone  Com.,  454;  2  Kent  Com.,  208;  Haworth 
V.  Gill,  30  O.  S.,  627;  Edwards  v.  Knight,  8  O.,  876;  as  to  what  is  a 
bastard  child. 

Sections  4176,  5689,  Rev.  Stat.,  Ohio ;  Haworth  v.  Gill,  supra;  Car- 
michael  v.  State,  12  O.  S.,  553 ;  on  the  question  whether  the  marriage 
was  legal  in  Ohio. 

As  to  the  case  of  the  State  v.  Moore,  8  W.  L.  J..  144,  the  law  has 
since  been  settled  in  Carmichael  v.  State,  supra,  and  Haworth  v.  Gill,  80 
O.  S.,  627. 

Amos  Dye,  for  defendant  in  error:  The  only  question  presented  is, 
was  the  marriage  of  Anna  Reed  to  William  Valentine,  void  or  voidable? 
Valentine  had  a  wife  living  at  the  time  he  married  Reed.  He  was  con- 
victed of  bigamy  for  marrying  the  said  Reed,  and  she  had  nothing  to  do 
with  him  since  his  return  from  the  penitentiary.  In  Swan's  Treatise, 
696,  it  is  said  that  in  a  prosecution  for  marrying  two  wives,  the  second 
wife  is  a  competent  witness,  provided  there  is  no  proof  of  the  legality  of 
the  first  marriage,  because  the  second  marriage  is  totally  void.  The 
courts  of  Ohio  have  not  changed  the  common  law.  1  Blackstone  Com., 
486;  2  Kent  Com.,  79,  96.  In  State  v.  Moore,  1  Dec.  R.,  170,  (see  8 
W.  L.  J.,  134),  Judge  Swan  held  that  the  authorities  were  clear,  that  the 
second  marriage  was  void.  If  the  courts  held  differently,  viz :  that  the 
marriage  was  only  voidable,  Anna  Reed  could  affirm  her  contract,  and 
look  to  the  said  Valentine  for  support. 

Smith,  J. 

The  only  defense  urged  in  this  court  is,  that  at  the  time  the  proceed- 
ings were  commenced,  the  plaintiff  was  a  married  woman. 

Our  statute,  sec.  6614,  Rev.  Stat.,  does  not  permit  proceedings  in 
bastardy,  except  where  the  complainant  is  an  unmarried  woman. 
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It  is  admitted  by  the  plaintiff  that  she  had  been  married^  but  it  is 
said  that  the  man  to  whom  she  was  married,  had  another  wife  living  at 
the  time  of  his  marriage  to  her,  and  he  had  been  tried  and  convicted  of 
the  crime  of  'bigamy.  If  that  were  so,  then  this  marriage  was  void — a 
nullity — and  could  be  treated  in  that  court  or  any  other  court  as  no 
marriage  at  all.  Smith  v.  Smith,  5  O.  S.,  32;  Patterson  v..  Gaines  and 
wife,  6  How.  (U.  S.),  660  ;  Armory  v.  Armory,  6  Robertson,  514;  Rob- 
bins  V.  Potter,  98  Mass.,  632 ;  1  Bishop  on  Marriage  and  Divorce,  sec. 
300.  It  is  claimed,  however,  on  behalf  of  defendant,  that  in  Ohio,  the 
marriage  was  voidable  and  not  void ;  that  one  ground  of  divorce  is, 
*'  that  either  party  had  a  husband  or  wife  living  at  the  time  of  the  mar- 
riage, from  which  the  divorce  is  sought ;"  and  also,  that  the  issue  of 
parents,  whose  marriage  is  deemed  null  in  the  law  are  legitimate ;  and 
that  these  provisions  in  our  statute  would  not  exist  if  the  marriage  was 
wholly  void.  Though  the  fact  of  having  another  wife  or  another  hus- 
band living,  is  a  ground  of  divorce,  the  reason  is  well  stated  by  Swan, 
Ch.  J.,  in  Smith  v.  Smith,  supra^  viz:  that  it  may  often  be  difficult  for 
an  innocent  party  to  prove  the  previous  marriage,  and  it  is  desirable  to 
have  the  judgment  of  the  court  in  a  case  of  divorce  as  evidence  of  the 
status  of  the  party,  and  also  that  the  wife,  if  an  innocent  party,  may 
have  alimony  where  the  circumstances  may  justify  it. 

And  the  children  are  made  legitimate  notwithstanding  the  marriage 
is  void,  out  of  consideration  of  tenderness  towards  them,  that  they  may 
not  sufifer  by  reason  of  the  guilt  or  misconduct  of  their  parents.  1 
Bishop  on  Marriage  and  Divorce,  sec.  300. 

The  plaintiff's  marriage  being  void  by  the  law  of  Ohio,  could  be 
treated  by  the  trial  court  as  no  marriage  at  all,  and  therefore  the  plaintifiE 
came  within  the  definition  of  the  statute  of  being  an  unmarried  woman. 

Judgment  affirmed. 


PERSONAL  INJURIES.  234 

[Hamilton  District  Court] 

Margaret  Pbrrkll  v.  C,  H.  &  D.  R.  R.  Co. 

1.  In  an  action  against  a  railroad  company  for  injuries  to  a  passenger  alighting 
from  a  railroad  car  by  being*  struck  by  a  bag  thrown  from  the  baggage  car,  a 
charge  that  "  if  it  was  somebody  employed  in  the  postal  service  of  the  United 
States,  or  somebody  in  the  service  of  the  express  company  that  did  it,  then  the 
government  or  the  express  company  and  not  the  defendant  would  be  liable,"  is 
erroneous. 

1  Where  there  was  a  rule  of  the  company  that  an  express  car  should  be  unloaded 
outside  of  the  depot  and  not  in  the  depot,  a  violation  of  that  rule  by  an  employee 
of  the  express  company  would  be  an  act  for  which  the  railroad  company  would 
not  be  liable. 

1  A  charge  that "  until  plaintiff  had  left  the  depot,  she  remained  a  passenger  and 
defendant  owed  her  the  degree  of  care  due  to  passengers,"  properly  refused. 

Error  to  the  Superior  Court  of  Cincinnati. 

Smith,  J. 

The  action  was  brought  by  Margaret  Ferrell  v.  The  C,  H.  &  D.  R. 
R.  Co.,  to  recover  damages  for  a  personal  injury  which  she  sustained  as 
a  passenger  after  having  alighted  from  the  cars  in  leaving  the  depot,  and 
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which  she  claims  was  caused  by  the  negligence  of  his,  defendant's,  serv- 
ints.  The  answer  was  a  general  denial  ot  the  material  allegations  in  the 
petition.  The  case  was  tried  before  the  court  and  jury,  and  a  verdict 
rendered  for  the  defendant.  Judgment  was  entered  upon  the  verdict. 
The  exceptions  arise  on  the  charge  of  the  court  to  the  jury.  The  evi- 
dence is  not  reported,  except  for  the  purpose  of  showing  the  materiality 
and  propriety  of  the  charges  given  and  refused. 

The  plaintiff  offered  testimony  tending  to  show  that  she  had  taken 
passage  at  Hamilton,  in  the  month  of  October,  188],  and  arrived  at  Cin- 
cinnati about  7  o'clock  in  the  evening,  the  usual  time  of  the  arrival  of 
that  train  ;  that  after  leaving  the  car,  in  going  through  the  depot  by  the 
usual  place  of  exH  for  passengers,  and  using  due  care,  she  was  struck  by 
a  bag  thrown  out  from  the  baggage  car  which  she  states  was  either  a  bag 
of  corn  or  coffee,  and  quite  severely  injured. 

Defendant  offers  testimony  tending  to  show  that  the  baggage  car 
consisted  of  two  parts,  one  for  the  baggage  used  by  the  railroad  company, 
and  in  charge  of  the  baggagemaster  of  the  train,  and  the  other  half 
used  by  the  United  States  Express  Co.,  for  the  carriage  of  express  matter, 
which  was  in  charge  of  the  express  agent  of  the  United  States  Express 
Company,  and  that  neither  the  servants  of  the  railroad  company  nor  its 
employees  had  any  control  over  that  portion  of  the  car  or  its  contents, 
which  was  used  by  the  express  company.  It  also  offered  testimony 
tending  to  show  that  the  United  States  mail  was  carried  on  another  car, 
and  the  mail  was  in  charge  of  the  regular  mail  agent  over  whom  the  com- 
pany had  no  control. 

It  also  offered  testimony  tending  to  show  that  it  was  the  rule  not  to 
unload  the  express  car  in  the  depot,  but  it  was  unloaded  outside  the 
depot.  There  was  no  evidence  tending  to  show  that  the  injury  was 
caused  by  anything  thrown  out  from  the  postal  car. 

The  court,  in  its  charge,  after  stating  generally  the  duty  of  defend- 
ant and  the  degree  of  care  required  of  the  defendant,  and  that  to  subject 
the  defendant  to  liability,  the  injury  must  have  been  caused  by  the  defend- 
ant's servants  and  employees,  said,  '4f  it  was  somebody  employed  in  the 
postal  service  by  the  United  States,  or  somebody  of  the  United  States 
Express  Co.,  that  did  it,  then  the  government  or  the  express  company 
and  not  this  defendant  would  be  liable.  This  defendant  is  liable  only  in 
case  its  servants  or  employees  injured  the  plaintiff."  To  this  part  of  the 
charge  given  by  the  court,  the  plaintiff  excepted. 

We  think  as  to  what  is  said  about  the  postal  service,  there  is  nothing 
here  to  the  prejudice  of  the  plaintiff.  There  was  no  evidence  at  all  of 
any  injury  by  any  employee  of  the  postal  service ;  all  the  plaintiff^s  testi- 
mony negatives  it. 

Then  follows :  "Or  somebody  in  the  service  of  the  United  States 
Express  Co.  that  did  the  injury,  then  the  government  or  the  express 
company,  and  not  this  company  would  be  liable." 

We  think  the  railroad  company  owe  a  duty  to  its  passengers  to  take 
proper  precautions  to  protect  them  from  the  acts  of  other  persons  in  the 
railroad  depot  which  is  under  its  control ;  and  if  it  permits  the  express 
company  to  unload  its  freight  and  merchandise  in  the  passenger  depot 
where  passengers  are  expected  to  pass,  and  where  it  is  necessary  for 
them  to  pass  in  making  their  exit  from  the  cars  in  the  depot,  then  it  is 
incumbent  on  it  to  provide  such  rules  and  regulations  as  to  reasonably 
and  properly  protect  them. 
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Therefore,  as  an  abstract  proposition  it  might  be  said  that  this  charge, 
as  given  by  the  court,  is  not  precisely  the  law.  It  ought  to  be  qualified 
or  limited  so  that  whatever  the  railroad  company  permits  to  be  done  by 
third  persons  in  a  depot,  within  its  control,  it  should  also  guard  that  in 
such  employment  its  passengers  are  not  unduly  exposed  to  danger.  Wel- 
fare V.  Brighton  R.  R.  Co.,  4  L.  R.  (2  B.),  693;  Smith  v.  Great  Eastern 
Railway  Station,  2  L.  R.  (Com.  P.),  4;  Byrne  v.  Boadle,  2  Hurl.  &  C, 
722 ;  Beard  v.  R.  R.  Co.,  48  Vt..  101. 

Yet  when  we  apply  the  charge  to  the  evidence  as  reported  in  this 
case  it  appears  that  there  was  no  want  of  proper  precaution  by  the  rail- 
road company  in  regulating  the  employment  of  the  express  company. 
The  evidence  seems  to  be  positive  that  it  was  the  rule  of  the  company 
that  the  express  car  should  be  unloaded  outside  the  depot  and  not  in  the 
depot  where  the  passengers  passed  in  going  to  and  from  the  cars.  If 
such  were  the  contract  or  general  lule  betwe«:n  the  railroad  company  and 
the  express  company,  the  violation  of  that  rule  by  an  employee  of  the 
express  company  would  be  an  act  for  which  the  railroad  company  would 
not  be  liable,  no  more  than  for  the  act  of  a  stranger.  Having  provided 
reasonable  rules  for  the  protection  of  its  passengers,  the  railroad  com- 
pany would  not  be  liable  for  the  violation  of  those  rules  by  a  stranger. 
Railroad  companies  are  not  insurers  of  the  safety  of  passengers;  they 
are  bound  to  exercise  a  high  degree  of  care,  but  are  not  liable  for  the 
acts  of  strangers. 

We  think,  therefore,  that  if  this  charge  is  construed  with  reference 
to  the  testimony  as  it  appears  upon  the  bill  of  exceptions  the  plaintiff 
below  is  not  prejudiced. 

The  other  ground  of  exceptions  is  as  follows — I  read  from  the  bill  of 
exceptions :  "After  the  jury  had  left  their  seats  and  were  entering  their 
room,  but  before  the  door  thereof  had  been  closed,  counsel  for  plaintiff 
asked  the  court  to  charge  the  jury  that  until  plaintiff  had  left  the  depot 
she  remained  a  passenger,  and  defendant  owed  her  the  degree  of  care 
due  to  passengers,  which  the  court  refused  to  do,  and  council  for  plain- 
tiff excepted  to  such  refusal." 

Undoubtedly  the  law  requires  a  high  degree  of  diligence  not  only  < 
in  the  transportation  of  passengers,  but  also  in  furnishing  an  opportunity 
for  approaching  and  leaving  the  cars  for  that  purpose.  Cooley  on  Torts, 
645,  and  cases  there  cited;  also  Burney  v.  R.  R.  Co.,  68  N.  Y.,  626,  and 
South  R.  R.  Co.  V.  Hendeck,  40  Miss.,  S74,  though  this  is  somewhat 
qualified  in  the  cases  found  in  Thompson  on  the  Liability  of  Carriers, 
104. 

But  the  charge  as  asked  is  indefinite  and  the  court  had  the  right  to 
refuse  it. 

The  court  is  not  bound  to  qualify  a  charge  asked,  nor  to  modify  it 
where  it  is  indefinite  or  uncertain  as  to  its  terms. 

Here  the  language  tends  to  mislead  the  jury  unless  qualified. 

She  asks  the  court  to  charge  that  ''until  plaintiff  had  left  the  depot 
she  remained  a  passenger,  and  defendant  owed  her  the  degree  of  care 
due  to  passengers." 

It  does  not  state  what  that  degree  of  care  is,  and  there  is  nothing  in 
the  general  charge  showing  what  that  degree  of  care  is. 

The  court  is  not  bound  to  qualify  or  add  to  a  special  charge  to  make 
it  good  law,  and  then  give  it 
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We  think  the  charge  as  asked  would  tend  to  mislead,  and  was 
properly  refused. 

Judgment  affirmed. 

Jordan,  Jordan  &  Williams,  for  plaintiff  in  error. 

Ramsey  &  Matthews,  for  defendant  in  error. 


236  REVERSAL  OF  JUDGMENT. 

[Hamilton  District  Court.] 

The  Celtic  Building  Ass'n  v.  John  Regan. 

A  reviewing  court  cannot  reverse  a  judgment  on  the  ground  that  it  is  against  the 
law  of  evidence,  unless  there  has  been  a  motion  for  a  new  trial  on  that  ground, 
the  motion  overruled  and  an  exception  taken  to  the  overruling  the  motion. 
Nor  can  this  motion  be  dispensed  with  though  there  is  what  purports  to  be  an 
agreed  statement  of  facts,  if  that  agreement  consists  merely  of  what  the  evi- 
dence is  and  set  forth  in  a  bill  of  exceptions. 

Error  to  the  Court  of  Common  Pleas* 

The  action  below  was  brought  by  John  Regan,  a  depositor  in  the 
Celtic  Building  Association,  accordine  to  the  constitution  and  by-laws  of 
that  association,  to  recover  the  amount  of  his  deposits  and  interest. 

He  claimed  that  under  the  13th  article  of  the  constitution,  he  was 
entitled  to  recover  whatever  money  he  had  deposited  and  also  interest 
upon  the  same.  The  defendant  denied  that  he  was  entitled  to  interest 
on  the  deposits  for  the  first  year,  and  there  being  a  dispute  between  the 
parties  as  to  the  amount  to  be  paid,  a  certain  amount  was  agreed  upon  to 
be  paid  as  a  full  settlement,  which  was  paid  to  him  and  he  gave  his 
receipt  therefor,  but  after  the  settlement  was  agreed  upon  and  he  had 
signed  his  name  to  the  receipt,  he  added  to  his  name  the  words,  "under 
protest." 

The  court  below  gave  judgment  for  the  plaintiflF.  To  review  the 
finding  of  fact  and  also  to  get  the  opinion  of  this  court  upon  the  proper 
construction  of  the  13th  article  of  the  constitution,  this  petition  in  error 
was  filed. 

Smith,  J. 

The  rule  is  imperative  that  a  reviewing  court  cannot  reverse  a  case 
upon  the  ground  that  the  finding  is  against  the  law  and  evidence,  unless 
there  has  been  a  motion  for  a  new  trial  on  this  ground,  the  motion  over- 
ruled  and  an  exception  taken  to  the  overruling  of  the  motion.  In  this 
case  no  motion  for  a  new  trial  was  made.  But  it  is  claimed  that  the  par- 
ties have  an  agreed  statement  of  facts.  If  that  be  so  a  motion  for  a  new 
trial  was  unnecessary. 

An  agreed  statement  of  facts  is  equivalent  to  a  finding  of  facts  by 
the  court  or  special  verdict  of  the  jury.  The  facts  are  found,  and  noth- 
ing remains  for  the  court  except  to  pronounce  the  law  upon  the  facts  as 
found.  But  there  is  sometimes  what  is  called  an  agreed  statement  of 
facts  which  is  only  an  agreement  of  what  the  evidence  is,  which  may  be 
embodied  in  a  bill  of  exceptions,  and  if  properly  embodied,  and  there  is 
a  motion  for  a  new  trial,  the  case  may  be  heard  like  any  other  upon  the  evi- 
dence, though  the  evidence  is  made  up  by  the  agreements  of  the  parties. 


Vol  XIL  LAW  BULLETIN.  365 

Vernon  v.  Vernon.  236 


What  purports  to  be  an  agreed  statement  of  facts  in  this  case  is 
really  an  agreement  of  what  the  evidence  is.  It  is  entitled,  "an  agreed 
statement  of  facts,"  but  to  this  agreement  is  attached  all  the  evidence, 
viz:  the  statement  of  the  secretary  of  the  association, certain  exhibits, 
the  printed  constitution,  the  receipt  of  Regan  for  the  money  paid  him, 
and  other  statements,  all  proper,  to  be  received  as  evidence  agreed  upon 
by  the  parties,  but  still  only  an  agreement  of  what  the  evidence  is.  This 
distinction  between  what  is  an  agreed  statement  of  facts,  and  what  is  an 
agreement  upon  facts  as  evidence,  is  well  stated  in  two  cases  decided  by 
om-  Supreme  Court :  The  Bank  of  Virginia  v.  The  Bank  of  Chillicothe, 
16  0.,  170,  and  The  Clinton  Bank  of  Columbus,  etc.,  v.  Ayres  &  Neil, 
ICO.,  283. 

In  one  of  these  cases  there  was  an  agreed. statement  of  facts  such  as 
the  law  requires,  and  nothing  remained  except  to  pronounce  judgment. 
In  the  other  there  was  an  agreement  of  what  the  evidence  was,  and  the 
court  below  held  that  that  could  not  be  considered  because  no  motion 
for  a  new  trial  had  been  made.  One  was  an  agreement  upon  the  evi- 
dence, the  other  the  result  of  the  evidence,  like  a  special  verdict  or  special 
finding  of  the  court. 

These  two  cases,  though  decided  quite  early  in  the  history  of  our 
Supreme  Court,  are  referred  to  and  approved  in  the  case  of  McGonnigle 
V.  Arthur,  27  O.  S.,  261.  In  the  case  at  bar,  there  being  simply  an 
agreement  of  what  the  evidence  is,  and  no  motion  for  a  new  trial,  we  are 
not  at  liberty  to  consider  the  evidence,  and  therefore  the  judgment  must 
be  affirmed. 

C.  E.  Callahan,  for  plaintiff  in  error. 

Davidson,  Conway  &  Gabler,  contra. 
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[Cuyahoga  Common  Pleas  J 

Vernon  v.  Vernon. 

The  consent  of  parents  is  not  essential  to  the  validity  of  a  marriage  by  parties 
under  age  when  it  has  been  ratified  by  the  parties  cohabiting  togethtr  after 
arriving  of  age. 

Jones,  J. 

This  is  a  proceeding  for  a  divorce  or,  more  accurately  speaking,  for 
a  judicial  finding  that  the  alleged  marriage  between  the  plaintiff  and  the 
defendant  was,  in  fact,  null  and  void,  for  the  reason  that  the  plaintiff^  at 
the  time  of  entering  into  it  had  not  the  capacity  to  make  a  marriage  con- 
tract or  to  enter  into  the  marriage  relation  by  reason  of  being  at  that 
time  under  eighteen  years  of  age.  In  his  petition  he  set  forth  that  he 
was  married  to  the  defendant  on  August  9,  1880,  when  he  was  not 
eighteen  years  of  age,  and  he  soon  after  left  her,  and  has  not  lived  with 
her  at  any  time  since.  The  evidence  disclosed  that  the  plaintiff  was 
born  September  11,  1862.  was  married  on  August  9,  1880,  without  any 
consent  on  the  part  of  his  parents,  and  they  lived  together  as  husband 
and  wife  for  about  eight  months,  which  would  be  about  seven  months 
after  he  was  eighteen  years  old. 
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The  statutes  of  Ohio  provide  that  "male  persons  of  the  age  of 
eighteen  and  females  of  the  age  of  sixteen  years  *  *  *  may  be  joined 
in  marriage,  provided  always  that  male  persons  under  the  age  of  twenty- 
one  years  and  females  under  eighteen  shall  first  obtain  the  consent  of 
their  fathers  respectively,  or  in  case  of  the  death  or  incapacity  of  their 
fathers,  then  of  their  mothers  or  guardians." 

The  statutes  also  provide  heavy  penalties  against  ministers  who  shall 
solemnize  marriages  contrary  to  the  provisions  of  the  statutes;  and 
against  probate  judges  who  shall  issue  licenses  therefor  unlawfully,  but 
there  is  no  provision  that  marriages  contracted  in  defiance  of  the  statutes 
shall  be  void  by  reason  thereof.  On  this  state  of  things  I  shall  hold  the 
following  propositions : 

First  —That  it  is  competent  for  a  court  of  equity  to  hear  and  deter* 
mine  the  question  whether  or  not  an  alleged  marriage  is  void  for  want 
of  capacity  to  make  it,  although  such  want  may  not  be  a  statutory 
l^ound  of  divorce.  Waymire  v.  Jetmore,  22  O.  S.,  271 ;  4  Johnson  Ch., 
848 ;  1  Bishop,  186. 

Second — Marriages  in  this  state  by  male  persons  under  eighteen 
years  of  age,  or  by  females  under  the  age  of  sixteen  years  are  void  unless 
ratified  after  the  age  of  consent.     20  Ohio,  1. 

Third — There  was  in  this  case  a  complete  ratification  of  the  marriage 
by  the  parties  living  and  cohabiting  together  as  husband  and  wife  for 
seven  months  after  the  plaintiff"  had  become  eighteen  years  old.  That  a 
void  marriage  may  be  ratified  and  so  ratified  is  sustained  by  numerous 
authorities.  1  Bishop  on  Marriage  and  Divorce,  140-160 ;  1  McArthur, 
630 ;  Shafher  v.  State,  20  Ohio,  1;  6  Nevada,  68. 

Fourth — ^The  consent  of  the  parents  is  not  essential  to  the  validity 
of  the  marriage  when  it  has  been  ratified  by  the  parties  after  arriving  at 
the  age  of  consent.  By  the  common  law,  if  the  parties  themselves  were 
of  the  age  of  consent  there  was  wanted  no  other  concurrence  to  make 
the  marriage  valid. 

The  object  of  the  statutes  ot  Ohio  requiring  the  consent  of  the  par- 
ents before  the  specified  age  is  to  prevent  marriages  by  serious  penalties 
for  solemnizing  them,  but  not  to  absolutely  invalidate  them  after  they 
have  been  solemnized  without  such  consent.  8  Marshall,  Ky.,  870 ;  1 
Bishop,  298 ;  6  Halstead,  20 ;  6  Nevada,  68 ;  Carmichael  v.  SUte,  12  O 
S.,  553 ;  Reeves,  Domestic  Relations,  196,  290 ;  6  O.  L.  J.,  126. 

I  hold,  therefore,  that  the  marriage  in  this  case  is  a  lawful  and  bind- 
ing  marriage  on  both  the  parties,  and  that  it  cannot  be  annulled  or  • 
divorce  decreed  on  the  application  of  either  party  on  the  ground  of  wanl 
of  capacity  to  contract,  and  the  petition  must  be  dismissed* 
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[Hamilton  District  Conrt] 

Mart  J.  Young,  Admx.,  v.  Carounk  B.  I/Ancdoit. 

1.  Judgment  against  an  administrator  will  not  be  reversed  for  error  in  permitting 

the  adverse  party  to  testify ;  no  objection  being  made  to  such  testimony  at  the 
time,  and  there  being  enough  to  support  the  judgment  without  it. 

2.  Where  there  is  no  exception  taken  to  the  charge  to  the  jury,  but  motion  for  new 

trial  on  the  ground  that  the  verdict  is  against  the  law,  is  made  and  overruled, 
error  will  not  lie  for  misdirection  in  the  charge,  unless  it  be  reasonable  to 
suppose,  upon  the  entire  case,  that  but  for  the  misdirection  the  verdict  would 
have  been  different 

Error  to  the  Court  of  Common  Pleas. 

The  judgment  by  the  court  of  common  pleas  was  for  f  1,040,  alleged 
10  have  been  loaned  by  the  defendant  in  error  to  the  deceased  in  his  life- 
time. 

The  money,  it  was  admitted,  was  drawn  from  bank  by  him  upon  a 
check  made  by  her  to  his  order ;  but  the  defense  was  that  it  was  the  pro- 
ceeds of  a  policy,  which  had  been  assigned  to  him  on  the  life  of  her  bus- 
baud  but  had  been  collected  by  her,  the  company  not  having  notice  of 
th(!  assignment.  The  answer  alleged  that  the  assignment  was  in  consid- 
eration of  advances  by  him,  for  support,  and  for  premiums  on  other 
policies  kept  up  for  her  benefit  on  the  life  of  her  husband. 

The  evidence  was  that  there  had  been  advances,  although  the 
amount  was  not  shown,  and  that  there  was  a  written  assignment  of  the 
policy,  signed  by  her  and  her  husband;  and  that  the  amount  of  the 
policy,  $1,040,  was  identical  with  the  amount  of  the  check,  and  had  been 
collected  by  her  a  few  days  before  the  date  of  the  check.  But  her  sister, 
the  only  witness  to  the  giving  of  the  check,  she  herself  being  incompe- 
tent against  the  administratrix,  testified,  that  Williams  came  to  the  house, 
and  wanted  to  know  of  defendant  in  error  if  she  had  squandered  all  the 
insurance  money  she  had  received,  and  whether  she  could  loan  him  some 
of  it ;  to  which  she  answered,  he  could  have  what  he  wanted,  and  to 
draw  up  a  check,  which  he  did  and  she  signed  it. 

AVBRY,  J. 

Peculiar  as  was  this  transaction,  we  cannot  say  that  it  is  not  intel- 
ligible, in  view  of  the  relations  between  the  deceased  and  the  family  of 
his  half-brother.  He  was  a  man  of  means  and  had  befriended  them ;  the 
confidence  displayed,  in  letting  him  fill  up  the  check  for  any  amount  he 
wanted,  was  not  unreasonable.  At  all  events,  it  was  a  question  for  the 
jury.  The  witness  was  the  only  one  to  the  transaction.  There  was 
nothing  to  conflict  with  her  testimony,  but  the  suggestion  as  to  probabili- 
ties, and  the  coincidence  between  the  amount  of  the  policy  and  the 
check.  This  necessarily  must  have  been  passed  upon  by  the  jury,  in 
determining  the  credit  due  to  her  testimony ;  and  the  trial  court  having 
entered  judgment  upon  the  verdict,  we  should  not  be  warranted  in  setting 
it  aside. 

Upon  the  question  of  the  assignment  of  the  policy,  a  witness  testi- 
fied that  the  wife  had  expressed  to  him  her  acknowledgments  for  what 
bad  been  done  for  the  family^  by  the  deceased,  and  wanted  to  know  if  the 
deceased  had  any  security  except  the  policy.    The  witness,  however. 
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upon  reflection  was  not  certain  whether  she  said  this,  or  whether  he  him- 
self first  mentioned  it.  In  lebuttal  she  denied  having  said  so,  and  then 
went  on,  without  objection,  to  testify  that,  although  she  signed  the 
written  assignment  of  the  policy,  she  did  not  know,  until  this  suit  had 
been  brought,  what  it  contained.  It  is  contended  that  the  testimony  was 
incompetent,  and  the  remark  of  Judge  Gholson,  in  Brown's  case,  1  Handy, 
18,  is  cited,  that  it  might  well  be  the  duty  of  the  court  to  reject  the  testi- 
mony of  a  party  offered  against  an  executor  or  administrator,  even  with- 
out objection  made. 

The  language  was,  with  respect  to  the  duty  of  the  trial  court ;  but 
if  it  were  true  as  well  of  a  reviewing  court,  the  only  result  would  be  to 
reject  the  testimony.  This  being  done,  there  would  still  be  enough  to 
support  the  verdict.  It  was  not  error,  certainly,  to  permit  the  witness  to 
go  on,  no  one  objecting. 

The  charge  of  the  court  consisted  of  the  following  propositions,  in 
substance :  That  the  check  was  testified  to  be  a  loan,  but  that  it  from  a 
preponderance  of  evidence  the  jury  found  that  it  was  in  fact  a  payment 
to  Williams  of  his  own  money,  they  should  find  for  the  defendant :  That 
the  written  assignment,  if  so  intended,  would  be  valid  to  transfer  the 
policy,  but  if  procured  to  be  signed,  in  ignorance  of  its  contents,  would 
be  void :  That  the  burden  of  proof  was  upon  the  defendant  to  make  out 
the  assignment.  It  may  be  questioned,  whether  the  burden  of  proof 
shifted  from  the  plaintiff  to  the  defendant,  at  any  stage  of  the  case,  since 
throughout  it  was  upon  the  plaintiff  to  make  out  the  fact  of  the  loan. 
But  there  was  no  exception  to  the  charge;  only  a  motion  for  a  new  trial 
overruled. 

Taking  the  charge  and  the  evidence  together,  the  point  is  not  one 
upon  which,  if  differently  instructed,  the  jury  might  reasonably  have 
been  expected  to  render  a  different  verdict.  M.  &  C.  R.  R.  v.  Strader,  29 
O.  S.,  448,  452. 

Upon  the  motion  for  a  new  trial,  an  additional  ground  was  newly 
discovered  evidence.  But  error  can  not  be  assigned  for  this,  no  abuse  of 
discretion  appearing.     Smith  v.  Bailey,  26  O.  S.^  1. 

Judgment  aflSrmed. 

Bellamy  Storer,  for  plaintiff  in  error, 

Lowe  (of  Dayton)  and  Jno.  Johnston,  for  defendant  in  enor. 


247  CHANGE  OF  GRADE. 

[Hamilton  District  Court.] 

tCiNCiNNATi  (City)  v.  John  L.  WnBTSTOim  «T  A!,. 

1.  During  the  progress  of  the  work  of  changing  the  established  grade  of  the  stieel 
in  front  of  the  mill  of  W.,  the  premises  were  rendered  less  convenient  for  stor- 
age, and  additional  labor  and  expense  was  imposed  upon  the  proprietor  and 
owner  in  getting  material  used  in  his  business  to  and  from  the  street:  Held^ 
that  where  a  change  of  an  established  grade  in  front  of  a  lot  of  ground,  upon 
which  improvements  have  been  constructed  in  the  faith  that  the  grade  would 
not  be  changed,  injuriously  affects  the  premises;  the  act  of  the  corporate 
authorities  is  in  the  nature  of  a  "taking**  of  the  fi«/^r«5^.of  the  owner  in  the 
property,  and  compensation  must  be  made. 

tThis  judgment  was  affirmed  by  the  Supreme  Court;  aee  optniott,  47  CX  S.,  IM. 
The  latter  is  cited  in  Cincinnati  ▼.  Longworth,  48  O.  8.,  637, 647. 
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&  The  mle  of  damages  in  such  case  is  the  difference  in  the  value  of  the  property  as 
a  whole,  and  not  for  injury  to  or  suspension  of  trade  carried  on  upon  the 
premises. 

ERiiOR  to  the  Court  of  Common  Pleas. 

This  was  au  action  brought  against  the  city  of  Cincinnati  to  recover  damages, 
alleged  to  have  been  sustained  by  the  defendants  in  error,  by  reason  of  a  change  of 
prade  in  Eighth  street,  in  front  of  their  property.  The  grade  of  Eighth  street  hav- 
mg  been  raised  several  feet,  under  an  ordinance  of  the  co'mmon  council  of  date — 

,  187 — ,  the  defendants  in  error  claim  that  before  that  time  they  had  owned 

and  «vere  possessed  of  valuable  and  permanent  improvements,  consisting  of  a  brick 
linseed  oil  mill  with  the  necessary  fixtures  and  machinery  thereon,  which  had  t>een 
built  before  in  conformity  with  the  then  established  grade  of  Eighth  street  at  a 
great  cost,  with  machinery  propelled  by  water  power,  which  cost  was  expended  and 
i^aid  mill,  fixtures  and  machinery  therein  were  constructed  and  used  m  the  faith 
that  the  grade  would  not  be  changed. 

That  the  said  city  of  Cincinnati  had  graded  and  paved  said  street  to  the  estab- 
lished grade  prior  to  1872,  and  that  the  same  was  in  use  as  a  public  highway  and 
famished  the  means  of  convenient  access  to  said  improvements,  which  were  con- 
itmcted  in  reference  thereto. 

The  plaintiffs  in  their  petition  stated  several  causes  of  action  and  sought  to 
recover. 

1.  The  sum  of  $2,159.50,  the  cost  of  the  construction  of  a  retaining  wall  in 
front  of  their  premises  to  support  the  earth  which  would  otherwise  have  fallen 
against  the  walls  of  the  buildings. 

2.  For  the  depreciation  in  value  of  their  said  improvements  in  the  inconveni- 
ence of  their  use,  in  addition  to  money  expenditures  during  the  lifetime  of  J.  S. 
Whetstone. 

3.  For  great  trouble  and  expense  in  the  conduct  of  their  business,  in  this,  that 
for  nearly  twelve  months,  while  the  actual  work  of  changing  grade  was  going  on, 
the^  were  compelled,  at  a  cost  of  $1,605.50  to  store  linseed  in  the  canal  elevator, 
which  they  at  other  times  stored  in  their  own  building. 

4.  An  amount  between  $700  and  $800,  the  cost  of  additional  labor  rendered 
necessaxy  in  the  prosecution  of  their  business,  solely  caused  by  the  change  of  grade 
and  the  difficulty  of  doing  business  while  said  street  was  undergoing  the 
change. 

5.  The  sum  of  $148.48,  the  cost  of  a  new  sidewalk  in  place  of  the  one  destroyed 
by  the  change  of  the  grade. 

6L  The  sum  of  $143.23  for  brick  and  carpenter  work  in  constructing  exits  from 
the  said  mill  to  the  street  upon  the  new  grade. 

The  city  of  Cincinnati  filed  a  general  denial  and  upon  that  issne  the  cause  was 
submitte<l  to  the  jury.  Tlie  court  instructed  the  jury  that  they  might  state  specially 
in  their  verdict  the  amount  of  damages,  if  any,  for  the  cost  of  storage  and  drayage 
of  flaxseed  used  in  their  business  in  the  canal  elevator,  during  the  time  of  the 
change  of  grade,  or  by  tlie  embankment  in  front,  and  for  the  additional  cost  to  the 
plaintiff  of  the  labor  necessary  in  getting  their  supplies  into  the  mill  and  the  manu- 
factured products  out  to  the  top  of  the  fill  while  the  work  was  in  progress.  The 
jury  returned  a  special  verdict  for  $10,584.96,  of  which  sum  they  awarded  $1,100  for 
storage  and  drayage,  and  $021.85  for  additional  labor  as  aforesaid,  and  the  sum  of 
$4,000  for  depreciation  in  the  value  of  the  improvements. 

I.  Rhodes  v.  Cleveland,  10  O.,  160 ;  Akron  v.  McComb,  18  O.,  229 ;  Crawford  ▼. 
Delaware,  7  O.  S.,  460.  The  case  of  Rhodes  v.  Cleveland,  suftra^  was  distinguished 
in  Dayton  v.  Pease,  4  O.  S.,80;  Western  College  v.  Cleveland,  12  O.  S.,  375,  and 
CincinuHti  v.  Penny,  21  O.  S.,  499.  The  case  of  Cincinnati  v.  Pennjr,  supra,  is  one 
of  tlie  Hue  of  cases  that  support  the  case  at  bar,  and  while  it  is  admitted  that  with- 
out those  cases  the  weight  of  authority  in  other  states,  and  in  England,  preponder- 
ates against  any  recovery  whatsoever,  such  is  not  the  law  in  this  state.  Youngs* 
town  V.  Moore,  30  O.  S.,  133 ;  Akron  v.  Chamberlain,  34  O.  S.,  328. 

n.  As  to  the  question  of  the  extra  expense  for  labor  to  which  the  defendant  ia 
error  was  put  by  and  during  the  making  of  the  fill,  we  think  this  stands  upon  the 
same  ground.  In  our  view  the  city  was  acting  in  a  capacity  precisely  analogous  to 
that  of  the  railwa}'  company  in  Carman  v.  S.  &  I.  R.  R.  Co.,  4  O.  S.,  399,  in  which  a 
•ailway  company  had  employed  a  contractor  to  build  a  stretch  of  road,  in  the  prose- 
cution of  which  work  it  became  necessary  to  remove  certain  beds  of  rock  of  blast- 
ing.   This  blasting  threw  quantities  of  stone  upon  the  plaintiff^s  road  to  his  di 

8    L.  B. 
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age,  for  the  recovery  of  which  he  sued  the  railway  company.    The  railway  company 
was  held  liable. 

III.  There  is  nothing  speculative  or  unotctain  in  the  damages.  They  are 
legal  consequences  of  the  nil. 

MOORB,  J. 

The  two  points  in  controversy  arising  upon  l!ie  exceptions  of  the  city,  under 
the  right  of  the  plaintiffs  to  recover  as  a  separate  and  distinct  damage,  were  the 
two  items,  to-wit :  First,  the  storage  and  drayage,  and  second,  the  cost  of  additional 
labor  in  the  prosecution  of  business,  during  the  continuance  of  the  work  of  chang- 
ing the  grade. 

The  liability  of  the  city  to  the  plaintiff  for  the  resulting  damage  by  the  change 
of  grade,  under  the  circumstances  stated,  is  not  disputed,  but  the  difficulty  arises 
out  of  the  rule  adopted  by  the  court  below,  as  the  measure  of  damage  to  be  awarded 
the  plaintiff.  The  statute  of  this  state  does  not  provide  in  express  terms  for  an 
assessment  of  damage  to  the  improvements  of  adjoining  property  owners  in  case  of 
change  of  an  established  grade,  as  in  some  other  slates,  yet  an  inquiry  is  contem- 
plated. Section  563,  4-76,  M.  C,  and  the  Supreme  Court  has  settled  beyond  question 
the  right  of  an  adjoining  or  abutting  property  owner  to  compensation  for  a  sub- 
stantial injury  to  his  buildings  by  the  change  of  an  establishea  grade.  McCombs 
V.Akron,  16  0,474;  Id.,  18  O.,  229;  Crawiord  v.  Delaware,  7  O.  S.,  460;  City  v. 
Penny,  21  O.  S.,  499. 

In  the  case  at  bar  the  improvement  made  by  the  city  was  of  a  permanent  nature. 
Under  corporate  authority  the  city  exercised  a  right  which  carried  with  it  no  liabil- 
ity to  the  i)roperty  owner,  unless  the  improvement  caused  an  injury  to  the  plaintiff, 
which  justice  would  require  the  community  to  bear  instead  of  the  individual.  In 
carrying  on  the  work  of  improvement  the  city  so  changed  the  street  in  front  of  the 
plaintiff^s  buildings  as  to  render  their  occupancy,  especially  in  the  lower  stores,  less 
desirable  and  convenient  for  storage  of  certain  articles,  and  that  it  became  neces- 
sary to  employ  additional  labor  to  get  to  and  from  the  street  in  and  about  the  busi- 
ness conducted  on  the  premises.  These  things  are  merely  inconveniences  growing 
out  of  the  conduct  of  a  business.  In  themselves  they  may  make  up  and  enter  into 
the  estimate  of  any  reasonable  person,  in  estimating  the  value  of  a  building,  for 
business  or  general  purposes.  If  the  plaintiff's  property  has  suffered  or  depreciated 
in  value,  or  has  been  injuriously  affected,  the  plaintiff  should  be  placed  where  he 
was  before  the  improvement  was  made.  The  verdict  of  the  jury  gave  the  plaintiff 
damage  to  his  business,  for  a  period  covering  the  interference  by  the  work  of 
changing  the  grade.  The  effect  of  the  improvement  in  question  was  to  render  the 
buildings  of  the  plaintiff  less  convenient  for  business  during  a  temporary  suspen- 
sion of  the  full  opportunity  of  reaching  the  highway,  yet  the  real  effect  of 
the  improvement  was  to  change  the  situation  of  the  buildings,  from  what 
they  were  upon  the  former  grade  to  what  it  appeared  to  be  in  respect  to  the 
new  grade.  In  this  case  the  damage  accrued  to  the  plaintiff  in  his  capacity  of 
owner  of  an  interest  in  the  land  and  improvements  thus  injuriouslv  affected.  The 
business  of  the  plaintiff  is  separable  from  the  buildings.  The  onsiness  might 
cease  or  it  might  continue  and  not  affect  the  owner's  interest  in  the  buildings. 
The  city  in  constructing  streets  upon  its  own  ground  and  in  the  exercise  of  its  cor- 
porate authority  is  not  chargeable  with  the  safety  of  things  which  are  temporary 
in  their  nature.  The  city  controls  the  street  and  the  property  owner  controls  his 
buildings.  The  property  owner's  interest  in  the  buildings  is  his  right  to  have 
them  remain  in  a  permanent  shape — to  exercise  a  permanent  or  definite  right  in 
the  lands.  The  act  of  the  city  is  not  a  trespass,  for  it  has  the  authority  to  deter- 
mine the  reasonableness  of,  and  construct  streets,  and  it  has  a  continuing  power  to 
change  the  grades  in  the  interest  of  the  public,  and  if  the  landowner  adjacent  is 
affected,  he  is  required  to  recognize  the  right  of  the  public  to  go  upon  his  property 
for  a  public  and  lawful  purpose,  the  property  owner's  redress  is  in  compensation 
in  money  for  the  injury  as  guaranteed  by  the  constitution,  so  that  the  act  of  a  city 
in  changing  an  established  ^rade  in  such  manner  as  to  render  less  valuable  the  ad- 
jacent improvements  built  in  a  way  suitable  to  the  established  use,  is  an  injurious 
act  and  is  in  the  nature  of  a  "taking"  of  a  right  of  the  property  owner,  for  which 
compensation  shall  be  made.  It  was  held  substantially  m  Crawford  v.  Delaware,  7 
O.  S.,  459,  that  the  alteration  of  a  grade  after  the  establishment,  was  an  invasion  of 
the  private  rip^ht  of  the  lot  owner,  in  the  use  of  the  street  as  an  incident  to  his  per- 
manent erections.  It  is  not  a  taking  of  property  for  public  use  in  a  constitutional 
sense — ^it  is  not  corporally  taken.  It  is  a  right  taken  from  the  property  in  the  exer- 
cise of  a  lawful  authority  and  in  a  way  which  lessens  the  value  of  the  property  as  aa 
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entirety,  the  public  Becnring  a  benefit  to  the  extent  to  which  the  property  owner 
sustains  a  loss. 

The  current  decisions  outside  our  own  state,  except  in  some  few  states  where 
statutory  provision  is  made  for  compensation  to  an  adjoining  owner  whose  lands 
are  not  taken  for  consequential  damage,  or,  as  it  is  termed  in  England,  ''structural 
damage,*'  as  distinguished  from  an  appropriation,  deny  the  right  to  be  compen- 
sated. So  it  is  held  in  England  that  statutory  provision  creates  the  right,  and  the 
courts  of  this  country  have  generally  followed  the  English  cases,  not  only  as  to  the 
character  ol  damages,  but  as  to  the  measure  of  the  same. 

It  is  to  be  seen  that  there  is  authority  for  holding  that  the  most  reasonable  and 
just  view  to  take  of  the  consequences  of  a  public  improvement,  if  it  disturbs  the 
adjoining  owner,  in  the  enjoyment  of  a  guaranteed  right,  and  places  him  in  a  dif- 
ferent situation  from  what  he  was  before  the  improvement  was  made,  is,  to  ascer- 
tain the  difference  in  the  value  of  the  property  as  a  whole,  to  the  extent  of  being 
injuriously  affected. 

Such  IS  the  tendency  of  the  American  cases.  81  Wis.,  — — ;  84  Wis.,  98.  ITnder 
the  statute  of  Wisconsin  damag^es  are  expressly  provided  for,  and  it  was  held  that 
the  owner  of  the  lands,  or  building  injured  by  change  of  the  grade  of  an  estab- 
lished highway,  could  recover  for  injuries  to  the  land  or  building  itself,  and  costs 
or  charges  necessary  to  restore  the  same  to  the  former  relative  condition  and  use- 
fulness, and  not  for  injury  to,  or  suspension  of  the  trade  carried  upon  the  premises. 
McCarthy  V.  City,  22  Minn.,  527;  Eaton  t.  R.  R.,  51  N.  H.,  504;  Akron  v.  Chamber- 
lain, 34  O.  S.,  328. 

In  several  instances  in  England,  notablv  in  the  cases  of  Rickett  v.  The  Metro- 
politan Railway  Co.,  L.  R..  2  H.  L.,  175 ;  and  Biggs  v.  Corp.,  L.  R.,  15  Equity  Series, 
376,  the  question  of  the  right  of  an  adjoining  owner  to  recover  for  indirect  injury 
to  his  business  or  trade,  as  an  element  of  damage,  by  the  interferences  of  a  public 
work,  authorized  by  an  act  of  parliament,  is  denied,  and  in  a  more  recent  case  aris- 
ing as  in  the  former  case,  under  the  Lands  Clauses  Consolidation  Act,  and  for  dam- 
ages to  trade  and  business  by  work  under  authority  of  Thames  Embankment  Act 
in  the  case  of  Metropolitan  Road,  etc.  v.  McCarthy,  7  L.  R.  Eng.  &  I.  Appeals,  (H. 
L)  243,  after  a  very  exhaustive  review  of  former  cases,  the  Lord  Ch.  J.,  said  (p.  253): 

"Where  by  the  construction  of  works,  there  is  a  physical  interference  with  any 
right,  public  or  private,  which  the  owners  or  occupiers  of  property  are  by  law  en- 
titled to  make  use  of,  in  connection  with  such  property,  and  which  right  gives  an 
additional  market  value  to  such  property,  apart  from  the  uses  to  which  any  particu- 
lar owner  or  occupier  might  put  it,  there  is  a  title  to  compensation,  if  by  reason  of 
snch  interference  the  property,  as  a  property,  is  lessened  in  value." 

And  one  of  the  Law  Lords,  concurring  in  the  opinion,  said  (p.  556):  ''It  may 
be  taken  to  have  been  finally  decided  that  in  order  to  found  a  claim  to  compensa- 
tion under  the  acts,  there  must  be  an  injury  and  damage  to  the  house  or  land  itself, 
in  which  the  person  claiming  compensation  has  an  interest.  A  mere  personal  ob- 
strnction  or  inconvenience,  or  a  damage  occasioned  to  a  man's  trade,  or  the  good 
will  of  his  business,  although  of  such  a  nature  that  but  for  the  act  of  parliament  it 
might  have  been  the  subject  of  an  action  for  damages,  will  not  entitle  the  injured 
party  to  compensation  under  it,  and  where  by  the  construction  of  works  authorized 
by  the  legislature,  there  is  a  ph3rsical  interference  with  the  right,  whether  public  or 
private,  which  an  owner  of  a  house  is  entitled  by  law  to  make  use  of  in  connection 
with  the  house,  and  which  gives  it  a  marketable  value,  apart  from  any  particular 
use  to  which  the  owner  may  put  it,  if  the  house,  by  reason  of  the  works  is  dimin- 
ished in  value,  there  arises  a  claim  to  compensation." 

We  are  of  the  opinion  that  the  court  below  erred  in  rendering  judgment  for 
11,100  for  storage  and  drayage,  and  $621.85  cost  of  extra  labor,  as  returned  in  the 
apedal  verdict  of  the  jury. 

Judgment  accordingly. 

Kumler,  Ampt  &  Warrington,  for  plaintiff  in  error, 

Hoadly,  Johnson  It  Colston  and  John  P.  Winalow»  for  defendant  in  •rroi; 
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[Hamilton  Common  Pleas.] 

Jacob  W.  Lang  v.  The  Arcade  Hotel  Co. 

1.  An  innkeeper  who  has  complied  with  sec.  4427,  Rev.  Stat.,  by  having  an  iron  safe 

and  posting  notices  of  the  fact,  is  not  liable  to  a  gnest  for  the  loss  by  thefl  of 
jewelry  and  money,  which  the  latter  retained  in  his  possession,  in  the  absence 
of  any  proof  of  negligence  on  the  part  of  the  innkeeper  or  his  servants. 

2.  The  fact  of  the  loss  is  not  presumptive  evidence  of  such  negligence. 

Long,  Kramer  &  Kramer,  for  plaintiff's,  claimed: 

An  innkeeper  is  bound  to  make  restitution  for  the  property  of  his  gnests 
whether  damaged  in  his  inn  or  stolen  out  of  it  by  any  person  whatever. 

It  is  not  necessary  to  show  it  was  stolen  by  a  servant  of  the  innkeeper.  He 
must  show  force  was  used  in  the  theft  which  he  repelled  and  which  was  irresistible. 
Bonnett  v.  Nellor,  6  Term.  R.,  273 ;  Dumbier  v.  Day,  12  Neb.,  596;  Houser  v.  Tulley, 
62  Pa.  St.,  92,  S.  C;  1  Am.  Rep.,  390;  Redfield  on  Carriers  and  Bailees,  sec.  596; 
Pinkerton  v.  Woodward,  33  Cal.,  567  ;  Wash  v.  Porterfield,  87  Pa.  St.,  376;  Sibley  v. 
Aldrich,  33  N.  H.,  553 ;  McDaniels  v.  Robinson,  26  Vt.,  316 ;  Piper  ▼.  Manny.  21 
Wend.,  282;  Howthv.  Franklin,  20  Tex.,  798 ;  Johnson  v.  Richardson,  17  111.,  302; 
Mason  v.  Thompson,  9  Pick.,  282.  When  the  fact  of  the  loss  having  occurred  within 
the  inn  is  established,  which  devolves  upon  the  guest,  the  burden  of  showing  it  to 
be  within  one  of  the  exceptions,  viz.,  that  the  loss  arose  from  the  negligence  of  the 

fuest  himself,  the  act  of  a  companion  guest  or  irresistible  force  rests  upon  the  inn- 
eeper.  Norcross  v.  Norcross,  53  Me.,  163;  Houser  y.  Tulley,  62  Pa.  St.,  92;  Clnte 
V.  Wiggins,  14  John.,  175. 

Proof  that  there  was  no  theft  or  negligence  on  the  part  of  the  innkeeper  or  bis 
servants  where  the  property  has  been  stolen  is  not  sufficient  for  his  immunity.  He 
is  responsible  beyond  the  fidelity  of  his  servants,  and  is  responsible  for  safe-keep- 
ing— actually  safe-keeping.  Shaw  v.  Berry,  31  Me.,  478;  Story  on  Bailments,  sec 
490;  2  Comstock,  209;  see  Mercheson  v.  Sergent,  69  Ga.,  206. 

It  is  not  necessary  for  a  guest  to  prove  negligence — nor  will  proof  of  want  of 
negligence  on  the  part  of  the  innkeeper  excuse  him. 

Theft  is  conclusive  evidence  of  negligence  and  it  makes  no  difference  that  the 
theft  is  unknown.  Mason  v.  Thompson,  9  Pick.,  280 ;  22  Hun.,  38 ;  Shaw  v.  Berry, 
31  Me.,  478. 

A  watch  and  chain  is  an  article  of  wearing  apparel,  and  is  carried  for  personal 
use,  and  need  not  be  deposited  in  the  safe  under  the  statute.  Ramaley  v.  Leland, 
6  Robt.  (N.  Y.),  358;  Maltby  v.  Chapman,  25  Md.,  310;  Bernstein  v.  Sweeney,  S3  N. 
Y.,  271 ;  36  Barb.,  70. 

Printed  rules  of  a  hotel  requiring  "  money,  jewelry  and  other  valuables  "  to  be 
deposited,  etc.,  in  a  safe  in  the  office,  do  not  apply  to  a  watch  and  chain  and  charm, 
etc.,  which  a  guest  usually  wears  on  his  person  for  his  personal  use.  Wilson's  Ind. 
Rep.,  vol.  1,  p.  119;  Milford  v.  Wesley ;  Pope  v.  Hall,  14  La.  An.,  324;  see  also  Fuller 
V.  Coats  et  al.,  18  O.  S.,  343;  Krohn  v.  Sweeney,  2  Daly,  N.  Y.,  200;  Remaly  v.  Le- 
land,  43  N.  Y.,  539  (1871) ;  Taile  v.  Cardinal,  35  Wis.,  118. 

Perry  &  Jenney,  for  defendants,  claim  : 

The  first  act  of  this  character,  passed  either  in  this  country  or  in  England,  was 
enacted  April  13, 1855,  by  the  legislature  of  New  York,  and  is  entitled  an  act  to  re^^. 
ulate  the  liability  of  hotel  keepers.  N.  Y.  Laws,  1855,  Ch.  421,  p.  774,  Banks  &  Bros. 
Rev.  Stat  N.  Y.,  p.  1282.    The  act  is  as  follows : 

"  Whenever  a  proprietor  or  proprietors  of  any  hotel  shall  provide  a  safe  in  the 
office  of  such  hotel,  or  other  convenient  place  for  the  safe-keeping  of  any  money, 
jewels  or  omainents  belonging  to  the  guest  of  such  hotel,  and  shall  notify  the  guests 
thereof  by  posting  notice  (stating  the  fact  that  such  safe  is  provided  in  which  such 
money,  jewels  or  ornaments  may  be  deposited),  in  room  or  rooms  occupied  by  such 
guest,  in  a  conspicuous  manner,  and  if  such  guest  shall  neglect  to  deposit  such 
money,  jewels  or  ornaments  in  such  safe,  the  proprietor  or  proprietors  of^such  hotel 
shall  not  be  liable  for  any  loss  of  such  money,  jewels  or  ornaments  sustained  hy 
such  guest  bv  tbaft  or  otherwia*  " 
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The  first  decision  nuder  this  act  was  made  in  1861  by  the  Supreme  Court 
of  New  York  in  Gile  v.  Libby,  36  Barb.,  70.  In  that  case  plaintiff,  a  guest  at 
defendant's  inn,  was  given  a  room  with  another  guest  On  going  to  bed  he 
locked  the  door  but  did  not  bolt  it.  In  the  morning  he  found  his  companion 
gone,  also  his  watch  and  chain,  and  a  gold  pencil  and  pencil  case  and  $25  in 
money.  The  defendant  pleaded  the  statute.  The  court  held  that  this  statute 
did  not  exempt  the  landlord  from  liability  for  such  articles  as  belonged  to  the 
person  of  the  guest,  and  a  reasonable  sum  of  money  for  his  traveling  expenses. 

In  1867  the  common  pleas  court  of  New  York  City  followed  and  based  its 
judgment  upon  Gile  v.  Libby  in  the  case  of  Krohn  v.  Sweeney,  2  Daly,  200. 

In  186i»  the  New  York  Court  of  Appeals  reconsidered  this  question  and  over- 
ruled the  decision  of  Gile  v.  Libby,  in  the  case  of  Hyatt  ▼.  Taylor,  42  N.  Y., 
258.  This  was  an  appeal  from  the  order  of  the  general  term  of  the  Supreme 
Court  in  the  sixth  district  reversing  the  judgment  below  for  the  plaintiff.  The 
action  was  brought  to  recover  for  the  loss  of  monies,  coupons,  two  gold  studs  and 
two  gold  pens,  alleged  to  have  been  stolen  from  the  plaintiff's  room  while  he  was 
a  guest  in  defendant's  inn,  at  Jersey  City,  in  the  state  of  New  Jersey.  The  de- 
fense pleaded  was  that  the  defendant  had  complied  with  the  New  Jersey  act, 
April  6, 1865,  and  that  the  plaintiff  had  not  given  him  the  goods  for  safe-keep- 
ing. The  third  section  of  that  act  is  as  follows :  **  Be  it  enacted  that  whenever 
the  proprietor  of  any  hotel,  inn  or  boarding  house  shall  provide  a  safe  in  the 
office  of  such  inn,  hotel  or  boarding  house,  or  other  convenient  place  for  the 
safe-keeping  of  any  money,  jewels  or  ornaments  belonging  to  the  guests  or 
boarders  thereof,  or  by  posting  notice  stating  the  fact  that  such  safe  is  provided  in 
which  such  money,  jewels  or  ornaments  may  be  deposited,  in  the  room  or  rooms 
occupied  by  such  guest  or  boarder,  in  a  conspicuous  manner,  and  if  such  guests  or 
boarders  shall  neglect  to  deposit  such  money,  jewels  or  ornaments  in  such  safe^  the 
proprietor  or  proprietors  of  such  hotel,  inn  or  boarding  house,  shall  not  be  liable 
for  any  loss  of  such  money,  jewels  or  ornaments  sustained  by  such  guest  or  boarder 
by  thefl  or  otherwise." 

It  will  be  observed  that  this  statute,  to  far  as  it  relates  to  this  question,  is  pre- 
cisely similar  to  the  New  York  act.  The  court  held  in  this  case  that  the  statute 
covers  all  money,  jewels  und  ornaments  of  the  guest,  and  that  there  is  no  exception 
in  regard  to  any  such  which  he  might  reasonably  be  expected  to  retain  on  his 
person. 

The  next  case  upon  the  subject  decided  by  the  New  York  courts  was  Beadett- 
son  V.  French,  first  m  the  Supreme  Court  of  New  York  City,  44  Barb.,  31,  and  after- 
wards in  the  court  of  appeals,  46  N.  Y.,  266.  Two  points  only  were  decided  in  this 
case,  and  these  were :  1.  That  a  guest  ought  to  inform  the  innkeeper  of  the  con- 
tents of  the  package  when  offering  it  for  safe-keeping.  2.  That  the  guest  should 
have  sufticient  time  after  his  arrival  in  which  to  make  the  deposit. 

In  1871,  the  court  of  appeals  cast  some  doubt  upon  this  question  in  Ramely  v. 
Leland,  43  N.  Y.,  539.  This  was  an  appeal  from  the  New  York  superior  court.  The 
plaintiff  as  a  guest  brought  an  action  against  the  defendant  as  innkeeper  for  the 
value  of  his  gold  watch,  chain,  seal  and  key  attached,  and  $50  in  money,  all  of  which 
he  had  placed  under  his  pillow  on  retiring  at  nijj^ht,  and  which  was  stolen  during 
the  night.  The  court  below  refused  to  allow  evidence  to  be  introduced  to  show 
that  the  defendant  complied  with  the  statute  of  1855.  The  question  of  negligence 
was  left  to  the  jury,  who  found  for  the  plaintiff,  both  as  to  the  money  and  value  of 
the  articles  stolen.  This  court  held  that  as  to  the  money  lost  the  statute  was  a 
good  defense,  and  the  court  should  have  allowed  evidence  to  be  introduced  showing 
that  it  had  been  complied  with. 

The  Superior  Court  of  New  York  again  had  this  subject  under  consideration 
in  the  case  of  Bernstein  v.  Sweeney,  1  Jones  &  Spencer,  271,  in  which  the  articles 
lost  or  stolen  were  a  watch  and  chain.  In  this  case  Ramely  v.  Leland  and  Gile  ▼. 
Ubby  were  followed.  The  court  of  appeals,  however,  in  1873,  seems  to  have  set- 
tled this  whole  question  in  the  case  of  Rosenplanter  v.  Roessle,  54  N.  Y.,  262.  In 
this  case  the  plaintiff  and  her  husband  came  to  defendant's  hotel  about  three  o'clock 
in  the  afternoon  and  had  her  trunk  sent  to  her  room.  She  remained  there  about 
an  hour,  and  then  after  locking  her  trunk  and  also  the  door  of  her  room  went  with 
her  husband  to  dinner.  Upon  returning  in  about  20  minutes  they  found  the  door 
had  been  broken  open,  the  trunk  opened  and  the  articles  contained  in  it  stolen. 
These  consisted  of  a  pair  of  bracelets,  studs,  etc.,  being  such  articles  as  plaintiff 
wore  in  ordinary  dress  and  valued  at  not  less  than  $300.  The  defendant  pleaded  the 
statute  and  the  court  held  (overruling  Gile  v.  Libby  and  distinguishing  from  Ben- 
dettson  v.  French),  that  this  statute  if  complied  with  by  the  innkeeper  relieves  him 
of  liability  for  the  loss  of  all  money,  jewels  and  ornaments  of  the  guest  not  deposited 
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with  him  for  safe-keeping  and  notwithstanding  that  the  rule  created  a  hardship  and 
bnrden  upon  the  guest. 

The  conrt  says  that  it  is  not  probable  that  any  one  under  the  construction  of 
this  case  would  have  acted  differently  from  the  plaintiff,  but  that  if  there  is  a  hard- 
ship, in  the  rule  it  is  for  the  legislature  to  remedy.  The  plaintiff  had  an  ample  op- 
portunity to  deposit  the  jewelry  with  the  innkeeper,  ana  if  she  neglected  to  do  so, 
it  was  at  her  own  risk.  The  court  said :  "However  inconvenient  or  troublesome  it 
may  be  to  make  the  deposit,  it  must  be  made  or  else  the  landlord  has  the  protection 
of  the  statute." 

It  will  be  seen  that  by  the  law  of  New  York  it  is  now  finally  settled  that  the  inn- 
keeper is  not  liable  for  such  articles  as  are  named  within  the  statute,  or  may  be 
reasonably  held  to  be  within  its  terms,  however  convenient  and  usual  it  may  be  for 
travelers  to  retain  them  in  their  own  possession,  and  huwever  great  the  hardship 
may  be  in  compelling  them  to  turn  over  these  articles  to  the  innkeeper  for  safe- 
keeping. The  hardship,  if  any  there  be,  is  a  matter  for  the  consideration  of  the 
legislature,  and  not  for  the  court.  It  is  true  that  by  the  law  of  New  York,  a  watch 
and  chain  are  not  held  to  be  within  the  statute,  but  this  arises  not  on  account  of  the 
convenience  of  the  guest,  or  from  the  fact  that  he  usually  wears  them,  but  because 
the  term  *'jewelry  or  ornaments*'  does  not  include  such  property.  A  wide  distinc- 
tion will  be  observed  between  the  acts  of  New  York  and  Ohio  in  respect  to  the 
articles  which  are  to  be  deposited,  our  statute  adding  among  other  things  articles 
of  gold  and  silver  manufacture. 

The  Manrland  Act,  Code  1860,  Art.  70,  sees.  6  &  6,  Rev.  Code,  1878,  Art.  «7,  Ch. 
17,  sees.  5  &  o,  is  as  follows: 

*'An  ordinary  innkeeper  in  any  city  or  town  having  a  population  of  more  than 
500  inhabitants,  who  shall  provide  an  iron  safe  or  other  secure  depositary  for  the 
keeping  of  the  money,  jewelry  and  plate  belonging  to  his  guests,  and  who  shall 
take  charge  for  safe-keeping  ot  such  money,  jewelry  and  plate,  shall  be  liable  for  the 
full  value  of  the  same  if  lost  or  stolen  while  thus  in  his  charge  *  *  *  unless  the 
loss  occurred  through  fire  proved  to  have  happened  without  any  negligence  upon 
the  part  of  himself  or  his  guests." 

Section  6.  '*ir  any  ordinary  innkeeper  referred  to  in  the  preceding  section  shall 
cause  written  or  printed  notice  to  be  put  up  in  his  chambers  and  other  conspicuous 
places  about  his  house  notifying  his  guests  of  the  purport  of  the  preceding  section 
and  requesting  them  to  deposit  their  money  and  plate  with  him  or  his  agent,  to  be 
designated  by  such  notice,  then  he  shall  not  be  responsible  for  the  loss  by  robbery 
or  otherwise.  Provided  such  ordinary  innkeeper  can  prove  that  he  has  complied 
with  the  provisions  of  this  and  the  preceding  section  unless  such  loss  occurred 
from  collusion  or  positive  negligence  on  the  part  of  such  ordinary  innkeeper  or  his 
agent" 

The  only  case  decided  under  this  act  is  that  of  Maltby  v.  Chapman,  25  Md., 
310.  This  case  was  decided  in  1866,  but  it  will  be  observed  that  the  decision  was 
rendered  after  that  in  the  cases  of  Gile  v.  Libby,  and  Hyatt  ▼.  Taylor.  This,  w«t 
think,  larj;ely  explains  the  decision.  This  was  an  appeal  from  the  court  of  common 
pleas  of  Baltimore  City.  The  appellee  was  a  guest  at  appellant's  hotel,  and  while 
such  guest  there  was  stolen  from  his  room  his  watch,  watch-guard  and  pocket-book 
containing  $90  in  money.  Appellant  pleaded  compliance  with  the  act  and  a  neglect 
on  the  part  of  appellee  to  deposit  the  goods  losf.  The  court  held,  on  the  authority 
of  Gile  V.  Libby,  the  defendant  liable.  As  has  been  shown,  the  case  upon  which 
the  decision  is  based  has  been  overruled  by  later  decisions  in  the  court  of  last  resort 
in  the  state  where  it  was  rendered. 

The  Rev.  Stat.,  Wis.,  1878,  p.  503,  sec.  1725,  provides:  "No  innkeeper  who  shall 
constantly  have  in  his  inn,  an  iron  safe  in  good  order  and  suitable  for  the  safe  ens- 
todv  of  money,  jewelry,  and  articles  of  gold  and  silver  manufacture  and  the  like, 
and  who  shall  keep  a  copy  of  this  and  the  next  succeeding  section  printed,  etc.,  *  * 
*  shall  be  liable  for  the  loss  of  such  articles  aforesaid,  suffered  by  any  guest  unless 
such  ?uest  shall  have  offered  to  deliver  such  property  lost  by  him,  to  such  inn- 
kee^^c/  for  custody  in  such  iron  safe,  and  such  innkeeper  shall  have  refused  ot 
omitted  to  take  and  deposit  it  in  such  safe  for  its  custody  and  give  such  guest  a 
receipt  therefor." 

This  act  was  passed  in  1864,  and  from  the  great  similarity  between  the  two  it 
may  l^e  supposed  that  it  was  modeled  after  our  own  which  was  enacted  in  I860. 
There  is  only  one  decision  by  the  Supreme  Court  of  Wisconsin  upon  this  statute. 
Stewart  y.  Parsons,  24  Wis.,  241.  This  action  was  brought  for  the  value  of  a  gold 
watch  and  chain  stolen  from  the  plaintiff's  room,  while  he  was  a  guest  at  de^nd- 
ant's  inn.  The  plaintiff'  alleged  that  these  articles  were  "such  as  he  habitually  did 
and  reasonably  might  carry  and  have  with  him."     The  defense  was  the  statute 
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limiting  the  liability  of  innkeepers.  The  court  held  that  these  articles  were  with- 
in the  statute  and  that  defeiidriiit  wis  not  liable.  The  court  say :  **The  statute 
makes  no  exception  to  any  article  of  gold  or  silver  manufacture  like  a  watch  and 
chain  which  are  usually  worn  upon  the  person,  aud  which  the  guest  might  find  very 
convenient  to  have  after  retiring  to  his  room.  But  it  would  seem  needless  to  re- 
mark that  a  gold  watch  and  chain  are  articles  of  gold  manufacture  aud  therefore 
embraced  in  the  very  language  of  the  statute.  Upon  what  ground  can  it  be  claimed 
that  the  defendant  is  responsible  for  the  loss  in  these  cases,  it  being  couceded  that 
he  complied  with  the  law,  and  that  the  plaintiff  did  not  offer  to  deliver  his  watch 
and  chain  to  him  for  safe-keeping?  It  seems  to  us  that  to  hold  him  liable  under 
the  circumstances  is  practically  to  nullify  the  statute.*' 

The  Ohio  act  makes  the  innkeeper  liable  in  cases  of  actual  negligence  which 
is  shown  and  proved,  and  the  burden  of  proving  it  rests  with  the  plaintiff  Blcox 
v.  Hill,  98  U.  S.,  218, 

Robertson,  J. 

This  case  is  submitted  to  the  court  upon  an  agreed  state  of  facts. 

On  December  27, 1880,  the  plaintiff  was  received  at  the  defendant's 
hotel  as  a  guest  and  was  assigned  a  room.  He  had  with  him  a  gold 
watch  and  chain  and  a  gold  locket  set  with  diamonds,  which  he  usually 
wore  upon  his  person,  of  the  value  of  ^50 ;  also  $70  in  money,  as  is 
agreed,  a  proper  sum  to  defray  his  ordinary  traveling  expenses.  During 
the  night  this  property  was  stolen  from  his  wearing  apparel,  but  the  loss 
was  not  caused  by  the  theft  or  negligence  of  the  defendant  or  of  any  of 
its  officers  or  servants  "except  such  as  may  be  implied  from  this  agreed 
statement  of  facts  if  such  may  be  implied." 

The  hotel  company  had  fully  complied  with  the  requirements  of 
sec.  4427,  Rev.  Stat.,  relieving  them  from  liability  in  certain  cases,  and 
the  plaintiff  had  not  offered  to  deliver  the  said  articles  to  the  defendant 
for  custody. 

On  his  state  of  facts  it  is  submitted  whether  the  defendant  is  liable 
to  the  plaintiff  for  the  loss.  At  common  law  the  innkeeper's  liability 
extends  to  whatever  personal  property  a  guest  brings  within  the  inn — 
including  wearing  apparel,  jewelry,  baggage  and  traveling  necessaries. 
For  all  such  artides  the  innkeeper  is  charged  with  extraordinary  care, 
and  where  such  property  is  confided  expressly,  or  by  necessary  implica- 
tion, to  his  care,  his  liability  approximates  an  insurance  of  their  safety. 

In  the  case  of  the  theft  of  such  property,  whether  committed  by 
servants,  fellow  guests  or  any  one  else  about  the  inn,  the  innkeeper  is 
held  strictly  responsible,  but  in  Ohio,  and  in  some  other  states,  this  com- 
mon law  liability  has  been  specially  qualified  by  statute,  reason  and 
modem  policy,  seemingly  uniting  in  view  of  the  extensive  liabilities 
innkeepers  incur  incident  to  furnishing  accommodation  and  entertain- 
ment, that  they  should  be  in  a  measure  relieved  from  the  extraordinary 
liability  imposed  by  the  common  law  rules. 

The  Ohio  statute  as  to  how  innkeepers  may  be  relieved  from  liability 
is  as  follows,  viz:    Section  4427,  Rev.  Stat.,  Ohio. 

"No  innkeeper  who  constantly  has  in  his  inn  an  iron  safe,  or  suit- 
able vault  in  good  order  and  fit  for  the  safe  custody  of  money,  bank 
notes,  jewelry^  artides  of  gold  and  stiver  manufacture,  precious  stones 
and  bullion^  and  who  keeps  a  copy  of  this  section  printed  *  *  *  con- 
stantly and  conspicuously  suspended  \n  the  office  *  *  ♦  and  posted 
upon  the  inside  of  the  entrance  door  of  every  public  sleeping  room  in 
his  inn,  shall  be  liable  for  the  loss  of  any  such  article  suffered  by  any 
guest,  unless  such  guest  has  first  offered  to  deliver  such  property  lost  by 
him  to  such  innkeeper  for  custody  in  such  iron  safe  *  *  *  but 
every  innkeeper  shall  be  liable  for  any  loss  of  the  above  enumerated  ar- 
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tides  by  a  guest  in  bis  inn,  caused  by  the  tbeft  or  negligence  of  the  inn- 
keeper or  of  any  of  his  servants.'* 

In  this  case  two  questions  arise  under  the  provisions  of  this  law. 

First — Whether  the  articles  lost  (gold  watch,  chain,  locket  and  $70 
in  money)  fall  within  the  scope  of  the  statute ;  and 

Second — Whether  there  is  any  presumption  of  law  that  the  loss  of 
the  articles  was  caused  by  the  the  It  or  negligence  of  the  innkeeper  or 
any  of  his  servants. 

For  the  plaintiff  it  is  contended  that  the  lost  articles  were  not  such 
articles,  or  such  sum  of  money  as  falls  under  the  Ohio  statute.  That 
the  law  is  to  be  reasonably  construed,  that  the  guest  is  not  expected  or 
required  to  divest  himself  of  every  article  of  jewelry  and  every  dollar  of 
money.  That  his  watch  and  chain  is  rather  an  article  of  wearing  ap- 
parel for  personal  use  than  an  article  of  jewelry,  and  that  such  a  reason- 
able sum  of  money  as  may  be  necessary  for  immediate  traveling  ex- 
penses would  not  fall  within  the  statute. 

But  these  grounds  are  not  tenable.  The  words  of  the  Ohio  statute 
unavoidably  embrace  those  articles.  If  the  watch  and  chain  are  not  arti- 
cles of  jewelry,  still  they  must  be  covered  by  articles  of  gold  manufac- 
ture and  the  legislature  has  made  no  exception  either  as  to  the  nature  or 
use  of  such  articles  nor  as  to  the  amount  of  money.  It  would  be  going 
too  far  for  this  or  any  other  court  to  make  or  interpolate  exceptions  to  a 
law  which  the  legislature  has  not  seen  fit  to  make. 

If  the  law  in  this  instance  requires  a  higher  degree  of  care  and  pre- 
caution on  the  part  of  a  guest  at  a  hotel,  and  a  corresponding  limitation 
of  the  innkeepeer's  liability,  than  was  intended  by  the  legislature^  it 
must  be  regulated  by  legislative  action,  but  cannot  be  regulated  by  the 
courts.  The  court  cannot  be  governed  or  influenced  by  any  notions  of 
hardship  which  the  enforcement  of  the  law  as  it  stands  may  work. 

In  the  opinion  of  the  court  therefore,  the  defendant  is  not  liable  to 
the  plaintiff  for  the  value  of  the  lost  articles  or  any  part  of  them,  unless 
their  loss  was  caused  by  the  theft  or  negligence  of  the  defendant  or  any 
of  its  officers  or  servants. 

The  agreed  facts  are  that  the  loss  was  not  caused  by  such  theft  or 
negligence  except  such  as  may  be  implied  by  law. 

At  common  law  the  presumption  is  always  against  the  innkeeper 
when  such  a  loss  occurs ;  but  that  rule  cannot  apply  in  case  of  the  loss 
of  articles,  as  to  which  the  innkeeper's  liability  is  limited,  as  in  this  case. 

We  have  found  that  the  lost  articles  are  such  as  fall  within  the  stat- 
ute. A  suitable  safe  was  provided,  but  the  guest  failed  to  offer  the  arti- 
cles for  deposit  or  custody,  in  which  case  the  statute  says  the  innkeeper 
shall  not  be  liable  for  their  loss  unless  the  loss  was  caused  by  the  theft 
or  negligence  of  the  innkeeper  or  his  servants. 

To  hold  that  the  fact  of  the  loss  was  presumptive  evidence  of  the 
innkeeper's  theft  or  negligence  would  effectually  nullify  the  first  part  of 
the  statute,  limiting  the  liability  thus :  If  the  guest  fails  to  offer  the 
articles  for  safe-keeping  the  innkeeper  is  not  lie^le  for  their  losSy  unless 
the  loss  is  caused  by  the  theft  or  negligence  of  the  innkeeper  or  his  serv- 
ants, but  if  the  articles  are  lost  the  loss  is  presumptive  evidence  of  the 
innkeeper's  theft  or  negligence,  and  he  is  liable  for  the  loss.  Thus  the 
law  would  become  absurd. 

The  conclusion  of  the  court  is,  that  for  such  articles  the  law  does 
not  imply  theft  or  negligence  on  the  part  of  the  innkeeper  or  his  serv- 
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ants  from  the  fact  of  the  loss,  but  in  such  case  the  burden  is  upon  the 
plaintiff. 

Judgment  for  defendant. 

A.  Kramer,  for  plaintiflF. 
H.  Jenney,  for  defendants. 
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tJosKPH  Palmer  v.  State  of  Ohio. 

Plaintiff  in  error  charged  with  murder,  committed  in  December,  1883,  was  tried  at 
the  May,  1884,  term,  under  sec.  7278,  Rev.  Stat,  as  amended  March  18,  18S4,  81 
O.  L.,  63,  and  found  guilty.  Said  amendment  provides,  in  part,  that  if  a  juror 
has  formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused, 
the  court  shall  thereupon  proceed  to  examine  such  juror,  and  if  he  shall  say 
that  he  can  render  an  impartial  verdict,  notwithstanding  such  opinion,  and 
the  court  is  satisfied  that  such  juror  will  render  an  impartial  verdict  on  the 
evidence,  it  may  admit  him  as  competent  to  service  in  such  case:  J/e/d,  that 
such  amendment  was  not  as  said  case,  an  ex  post  facto  law. 

Maxwbix,  J. 

The  plaintiff  in  error  was  indicted  by  the  r-^nd  jury  at  the  January  term,  1884, 
of  the  common  plecis  court,  jointly  with  Wiilia.  Herner,  upon  the  charge  of  hav- 
ing murdered  William  Kirk,  on  December  24,  1663.  This  indictment  was  destroyed 
in  the  burning  of  the  court  house  which  followed  the  riot,  and  he  wa.<t  again 
indicted  by  a  grand  jury  at  the  May  term,  1884,  upon  the  same  charge.  He  was 
tried  upon  this  second  indictment,  iound  guilty  of  murder  in  the  first  degree  and 
sentenced  to  be  hanged. 

Pursuant  to  sec.  7356,  Rev.  Stat,  as  amended  April  18,  1883,  80  O.  L.,  170,  as 
lately  construed  by  our  Supreme  Court,  the  plaintiff  in  error  has  filed  his  petition 
in  error  in  this  court,  and  has  assigned  twenty-eight  errors,  which  he  claims  were 
committed  by  the  court  of  common  pleas  during  his  trial. 

Twenty-four  of  these  alleged  errors  are  of  the  same  character,  and  may  be 
considered  together  as  one.  They  are  founded  upon  exceptions  to  the  action  of 
the  court  in  overruling  challenges  for  cause  as  to  persons  called  as  jurors,  who  had 
formed  opinions  based  upon  reading  reports  of  the  coroner's  inquest  and  other 
reports  of  the  testimony,  including  m  some  cases  the  testimony  given  at  the  Ber- 
ner  trial,  but  which  persons  so  challenged  stated  that  they  believed  they  could  still 
try  the  accused  impartially  and  retnrn  a  verdict  according  to  the  evidence. 

In  overruling  these  several  challenges,  the  court  followed  sec.  7278,  Rev.  Stat, 
as  amended  March  18,  1884,  81  O.  L.,  53,  which  provides,  as  one  of  the  grounds  of 
challenge,  that  the  person  called  as  juror,  "has  formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  accused ;  but  if  a  juror  has  formed  or  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  the  court  shall  thereupon 
proceed  to  examine  such  juror,  on  oath,  as  to  the  grounds  of  such  opinion,  and  if 
the  juror  shall  say  that  he  can  render  an  impartial  verdict,  notwithstanding  such 
opinions,  and  if  the  court  is  satisfied  that  such  juror  will  render  an  impartial  ver- 
dict, on  the  evidence,  it  may  admit  him  as  competent  to  serve  in  such  case  as  a 
juror."  This  amendment  took  effect  on  its  passage;  the  former  section  was 
repealed,  and  the  section  as  amended  was  the  only  rule  in  force  as  to  this  class  of 
challenges  at  the  time  the  plaintiff  in  error  was  tried. 

The  section  prior  to  the  amendment  had  this  additional  clause  in  it:  "If  it" 
(the  opinion)  ''appears  to  have  been  formed  upon  reading  newspaper  statements, 
communications,  copiments  or  reports,  or  upon  rumor  or  hearsay,  and  not  upon 
conversations  with  witnesses  of  the  transactions,  or  reading  reports  of  their  testi- 
mony, or  hearing  them  testify,"  etc. 

The  plaintiff  in  error  claims,  that  under  the  section  as  it  stood  prior  to  the 
amendment  of  March  18, 1884,  the  twenty-four  persons  challenged  would  have  been 

tThls  ladfirment  was  reversed  by  the  Supreme  Court ;  see  opinion,  42  u.  S.,  606.    It  is  dls- 
onguished  in  State  ▼.  Rabbits,  46  O.  S.,  178,  188. 
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incompetent  to  sit  as  jurors,  and  that,  as  the  oflfense  with  which  he  was  charged, 
was  committed  prior  to  the  passage  of  the  amendment,  such  amendment  was  as 
to  his  case  ex  post  facto  and  inoperative. 

It  is  true  that  the  persons  whom  he  challenged  would  have  been  incompetent 
to  sit  as  jurors  in  his  case  prior  to  the  amendment,  and  we  must  then  determine 
whether  the  amendment  was  as  to  his  case  ex  post  facto. 

The  constitution  of  the  United  States,  art.  1,  sec.  10,  provides:  that  no 
state  shall  pass  any  ex  post  facto  laws.  The  constitution  of  our  state  as  adopted  in 
1802,  art.  8,  sec.  26,  provides :  that  no  ex  post  facto  law  shall  ever  be  made.  The 
constitution  of  1851,  art.  2,  sec.  28,  provides:  that  the  general  assembly  shall  have 
no  power  to  pass  retroactive  laws.  Whether  we  are  to  construe  the  phrase  *'retro- 
active*'  as  equivalent  to  the  phrase  ^^ ex  post  facto  ^^  is  not  very  material,  for,  at  all 
events,  we  are  subject  to  the  constitution  of  the  United  States. 

The  phrase  ^*ex  post  factcf^  was  construed  at  a  very  early  period  of  our 
judicial  history,  and  that  construction  has  been  followed  with  very 
slight  modifications,  ever  since,  by  the  state  as  well  as  the  federal  conrts. 
In  the  case  of  Calder  v.  Bull,  3  Dallas,  386,  the  court  holds  that  the  phrase  ex  post 
factOt  refers  to  criminal  and  not  to  civil  cases ;  and  that  an  ex  pott  facto  law  is  one 
which  makes  an  action  done  before  the  passing  of  the  law,  which  was  innocent 
when  done,  criminal ;  or  makes  a  crime  greater  than  when  committed ;  or  inflicts 
a  greater  punishment  than  the  law  annexed  to  the  crime  when  committed ;  or  alters 
the  legal  rules  of  evidence,  and  receives  less  or  different  testimony  than  the  law 
in  force  when  the  crime  was  committed,  required. 

This  is  perhaps,  the  most  elaborate  classification  that  can  be  found.  It  has 
been  followea  substantially,  in  the  Supreme  Court  of  the  United  States;  Fletcher  v. 
Peck,  6  Cranch,  171;  Cummings  v.  SUte,  4  Wallace,  278;  Gut  v.  SUte,  9  Wall.,  35; 
Kring  v.  State,  107  U.  S.,  221 ;  Hopt  v.  Utah,  110  U.  S.,  576. 

Justice  Washington  in  the  case  of  the  U.  S.  v.  Hall,'2  Wash.  C.  C,  defines  an 
ex  post  facto  law  as  one,  which  in  relation  to  the  offense  or  its  consequences,  alters 
the  situation  of  a  party  to  his  disadvantage.  Chief  Justice  Marshall,  in  the  case  of 
Fletcher  v.  Peck,  6  Cranch,  138,  defines  an  ex  post  facto  law  as  one  Which  renders  an 
act  punishable  in  a  manner  in  which  it  was  not  punishable  when  committed. 

Kent,  in  his  Commentaries,  Vol.  1,  408-409,  says  the  definition  given  by 
Chief  Justice  Marshall,  is  distinguished  for  its  comprehensive  brevity  and  precision. 
See  also  the  cases  cited  in  the  note  to  the  above.  Hartung  v.  People,  22  N.  Y.,  95; 
State  V.  Sullivan,  14  Rich.,  ( S.  C.)  281 ;  State  v.  Raul,  5  R.  I.,  185;  Lord  v.  Chad- 
bourne,  42  Me.,  429 ;  Coffin  v.  Rich,  46  Me.,  607 ;  Rich  v.  Flanders,  39  N.  H.,  304. 

Judge  Walker,  in  his  introduction  to  the  study  of  American  Law,  195,  says  that 
the  prohibition  extends  to  every  law  which  makes  an  act  punishable  in  a  mode  or 
measure  in  which  it  was  not  punishable  when  the  act  was  committed,  unless  it  be 
to  diminish  the  punishment 

At  the  risk  of  repetition,  it  may  be  said,  that,  according  to  the  authorities,  an 
ex  post  facto  law  is  one  which,  though  passed  after  the  commission  of  the  offense, 
by  its  terms  relates  back  to  the  time  when  the  offense  was  committed,  so  as  to  put 
the  accused  in  greater  peril,  either  by  making  that  a  crime  which  was  not  a  crime ; 
by  increasing  tne  grade  of  the  crime ;  by  increasing  the  punishment ;  by  requiring 
less  evidence  to  convict ;  or  by  altering  the  course  of  procedure  in  such  a  manner 
and  to  such  an  extent  as  of  itself  will  tend  to  impair  his  right  to  a  fair  and  impartial 
trial. 

A  distinction  has  been  observed,  however,  between  the  right  and  the  remedy, 
and  while  conceding  the  general  principle  with  regard  to  the  vested  right  of  the 
accused,  to  an  impartial  trial  b^  a  lury,  in  accordance  with  the  foregoing  principles, 
it  has  been  held  with  ecjual  uniformity,  that  the  accused  had  no  vested  right  in  any 
particular  remedy.  This  must  be  so  in  the  nature  of  things,  for,  although  it  may 
be  said  that  principles  are  immutable,  forms  are  continually  changing.  Out  of  the 
failure  to  observe  this  distinction,  or  the  imperfect  attempt  to  observe  it,  have 
arisen  most  of  the  difficulties  that  surround  cases  of  this  character.  Bach  case 
must  be  decided  according  to  its  own  facts,  and  it  is  often  difficult  to  say  where  to 
draw  the  line,  since  the  accused  has  a  vested  right  in  some  remedy. 

In  Perry  v.  The  Commonwealth,  3  Grat,  632,  a  case  where  the  law  waa  changed 
so  as  to  require  the  jury  to  be  selected  from  freeholders  residing  remote  from  the 
place  where  the  offense  was  alleged  to  have  been  committed ;  and  also,  so  as  to 
reduce  the  number  of  peremptory  challenges  allowed  to  the  accused ;  the  court  said, 
that  no  authority  had  been  produced  which  established  the  principle  that  a  change 
in  the  form  or  mode  of  trial  violated  any  constitutional  provision.  Lessening  \bit 
number  of  challenges  might  or  might  cot  produce  a  conviction.    It  might ' 


VoL  Xn.  LAW  BULLETIN.  379 

Palmer  v.  State  of  Ohio.  258 

the  chances  of  a  favorable  inry,  but  the  jary  hovrever  formed,  must  decide  the  case 
n[x>n  the  same  law  and  the  same  testimony. 

In  Walstou  v«  The  Commonwealth,. ! 6  B.  Mou.,  40,  where  the  law  had  been  changed 
so  as  to  allow  the  commonwealth  a  certain  number  of  peremptory  challenges,  the 
court  said  referring  to  the  case  of  Calder  y.  Bull,  '6  Dal.,  386,  an<i  quoting  the  defini- 
tion there  given;  th:it  they  had  not  been  referred  to  any  authority  by  which  the 
constitutional  provision  had  been  extended  beyond  the  limit  prescribed  in  that  case, 
nor  any  that  had  considered  it  applicable  to  laws  merely  regulating  criminal  pro- 
cedure, or  the  mode  of  trial  in  criminal  cases,  that  an  impartial  jury  was  all  the 
accused  was  entitled  to,  and  the  change  in  the  law  had  no  tendency  to  deprive  him 
of  that  right. 

In  State  r.  Ryan,  13  Minn.,  370,  a  case  where  the  law  was  changed  so  as  to  give 
the  state  seven  peremptory  challenges,  the  court  said,  that  if  such  legislation  was 
an  infringement  of  the  defendant's  constitutional  right,  it  was  because  he  had  a 
right  to  a  partial  jury,  or  to  an  inefficient  or  imperfect  administration  of  the  law, 
and  that  with  just  as  much  reason  and  justice  he  might  claim  that  it  would  be 
unconstitutional  to  make  a  jail  more  secure,  or  to  provide  more  efficient  means  for 
his  arrest  and  retention  prior  to  and  pending  the  trial,  or  iu  any  way  to  make  the 
punishment  affixed  to  crime  more  certain.     See  also  State  v.  Johnson,  12  M  im.,  476. 

In  People  v.  Mortimer,  46  Cal.,  114,  the  accused  was  indicted  November,  1872;  a 
new  penal  code  went  into  effect  January  1, 1873,  and  he  was  tried  under  that.  It  was 
held  that  this  was  proper. 

In  Ex  parte  Bethurum,  ^  Mo.,  646,  it  was  held  that  an  act  of  the  legislature 
changing  the  habeas  corpus  act  so  that  the  court  where  the  writ  was  returnable 
might  correct  nn  erroneous  sentence  and  recommit  the  prisoner  for  the  proper 
term  or  to  the  proper  place,  was  not  ex  post  facto  in  its  nature. 

See  also  Bishop  on  Criminal  Procedure,  279,  and  Cooley*s  Constitutional  Limi- 
tations, 272,  for  a  discnssion  of  this  same  subject;  also  Jones  v.  State,  1  Ga.,  610, 
Warren  v.  Commonwealth,  37  Pa.  St.,  46,  Walter  v.  People,  32  N.  Y.,  147,  State  v. 
Wilson,  48  N.  Y.,  31)8,  Commonwealth  v.  Dorsey,  103  Mass.,  412,  Tilton  v.  Swift,  40 
la.,  78,  State  v.  Manning,  14  Tex.,  402,  Strong  v.  State,  1  Blackf  (Ind.),  196. 

Cases  may  be  found  in  our  own  state  which,  though  not  directly  in  point,  are 
analogous.  Rairdcn  v.  Holdcn,  16  O.  S.,  207,  Lasure  v.  State,  19  O.  S.,  43;  Wester- 
man  V.  Same,  25  O.  S.,  600;  John  v.  Bridgman,  27  O.  S.,  29. 

Let  us  apply  the  foregoing  principles  to  the  case  under  consideration.  The 
plaintiff  in  error  had  a  vested  right  to  an  impartial  trial  by  jury.  If  the  amendment 
in  question  impaired  that  right  it  was  ex  post  facto  and  therefore  void,  but  if  it  did 
not  impair  that  right  the  prisoner  was  properly  tried,  and  has  no  cause  for  complaint, 
even  under  a  construction  of  the  foregoing  principles  most  favorable  to  him. 

It  cannot  be  claimed  that  this  amendment  comes  under  either  of  the  four 
classes  given  by  Justice  Chase  in  Calder  v.  Bull,  supra,  for  it  is  plainly  a  change  in 
the  form  of  procedure  or  the  remedy,  and  not  of  the  organic  law.  Does  it  then 
come  under  that  class  of  laws,  which,  though  in  terms  professing  to  change  or 
amend  the  procedure,  yet  necessarily  tend  to  put  the  accused  in  greater  peril ;  we 
say,  necessarily,  because  we  think  the  tendency  must  be  a  necessary  one  as  distin- 
guished from  a  possible  one ;  for  if  the  change  may  or  may  not  put  the  accused  in 
greater  peril,  according  as  the  law  is  administered  by  the  court,  then  clearly  the 
administration  of  the  law,  and  not  the  law  itself,  is  the  proximate  cause  of  his  peril. 

The  change  in  the  procedure  was  briefljr  this :  Prior  to  the  change  the  law 
divided  persons  who  had  formed  opinions  into  two  classes  ( see  the  original  act ) 
and  made  one  class  eligible  as  jurors,  the  other  ineligible.  One  practical  difficulty 
growing  out  of  this  was,  that  if  a  person  had  formed  an  opinion  and  was  not  able 
to  say  positively  and  affirmatively  that  he  had  not  read  the  account  of  the  coroner's 
inquest,  and  had  not  read  what  purported  to  be  the  testimony  of  witnesses  to  the 
transaction,  he  became  i^xt7//Zir/c;  ineligible.  In  these  days  of  general  newspaper 
circulation,  very  few  con.scientious  men  could  say  what  they  had  read  and  what  they 
had  not  read,  especially  when  the  trial  did  not  come  off*  till  from  six  months  to  a 
year  after  the  alleged  commission  of  the  offense. 

So  it  happened  that  the  value  of  the  distinction  between  the  two  classes,  if 
there  ever  was  any  value,  was  eiitirely  destroyed,  and  the  difficulty  of  getting  a  legal 
jury,  greatly,  almost  indefinitely,  increased,  without,  in  any  way,  increasing  the 
security  of  the  accnsed  in  his  right  to  an  impartial  jury. 

Again,  the  right  of  the  accused  to  an  impartial  jury  so  far  as  this  act  affected  it, 
waa  the  right  to  a  jury  who  had  not  prejudged  his  case.  But  if  a  person  summoned 
as  a  jnror,  who  had  previously  formed  an  opinion,  believed  that  he  could  divest 
himself  of  that  opinion,  not  allow  it  to  influence  him  in  forming  his  verdict,  but 
could  try  the  accused  impartially  upon  the  evidence  produced  at  the  trial,  and  whose 
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character,  reputation  and  manner  were  such  as  that  the  court  should  believe  that 
such  person  would  be  an  impartial  juror,  what  difference,  within  reasonable  limits, 
could  it  make  to  the  rights  of  the  accused  how  such  opinion  was  formed,  or  whether 
it  was  formed  by  reading  one  class  of  newspaper  paragraphs  or  another? 

We  think  the  spirit  and  effect  of  the  amendment  was  simply  to  enlarge  the 
class  of  persons  from  whom  the  court  might,  not  must,  select  jurors.  Suppose  that 
a  law  had  been  passed  doing  away  with  all  exemptions  from  jury  duty  heretofore 
existing  in  favor  of  those  who  had  connected  themselves  with  military  companies, 
could  it  be  claimed  that  such  a  change  would  impair  any  of  the  vested  rights  of 
the  accused  ?  Undoubtedly  not  The  right  of  the  accused  to  challenge  a  juror  for 
favor  or  prejudice  still  remains  unimpaired.  The  jury  which  is  to  try  him  must 
still  be  an  impartial  jurv.  As  finally  selected  it  must  have  the  same  qualifications 
as  before.  The  only  change  is  in  the  number  and  class  of  persons  who  may  be 
called  and  examined  as  to  their  qualifications. 

The  plaintiff  in  error  relies  upon  the  case  of  Kring  v.  State  of  Missouri,  107  U. 
S.,  221,  but  we  think  that  case  is  in  accord  with  the  principles  we  have  adopted.  In 
that  case  the  court  held,  in  substance,  that  the  rights  of  the  accused  have  been 
invaded  in  two  material  particulars.  He  had  been  twice  put  in  jeopardy  for  one 
offense,  and  the  law  of  evidence  had  been  changed  to  his  disadvantage.  We  are 
willing  to  admit  all  that  may  be  fairly  claimed  for  that  case,  but  we  cannot  see  that 
it  helps  the  case  of  the  plaintiff  in  error  here.  At  the  same  time  we  question 
whether  the  Kring  case  is  not  modified  by  the  later  case  of  Hopt  v.  Utah,  110  U.  S., 
676. 

We  do  not  think  it  necessary  to  speak  at  length  of  the  other  assignments  of 
error,  we  have  considered  them  carefully,  and  find  them  not  well  taken. 

The  judgment  of  the  court  of  common  pleas  ynll  be  affirmed. 
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Danibl  Dougherty  v.  Ann  O'Connbix. 

1.  It  is  not  error  in  an  action  of  trespass  before  a  justice  for  destroying  a  fence,  tn 

exhibit  to  the  jury  a  plat,  showing  the  location  and  size  of  plaintiff's  and 
defendant's  lots,  and  the  subdivision,  such  plat  being  not  to  show  title  but  to 
explain  the  testimony. 

2.  A  refusal  of  a  justice  to  give  the  jury  any  charge  upon  the  law  of  the  case  is  not 

error  where  the  bill  of  exceptions  does  not  show  that  there  was  any  law  in 
the  case. 

Error  to  the  Court  of  Common  Pleas. 

The  facts  are  stated  iu  the  opinion. 

E.  P.  Dustin,  for  plaintiff  in  error. 

Healey,  Brannan  &  Desmond  and  Frank  v.  Andrews,  for  defendant 
in  error,  cited  sec.  6304,  Rev.  Stat.,  1880 ;  Albatross  v.  Wayne,  16  O.,  513; 
Reed  V.  McGrew,  5  O.,  376;  Talt  v.  Wildman,  16  O.,  123;  Cresinger  v. 
Welch,  15  O.,  156;  Stephens  v.  State,  14  O..  386;  Gano  v.  Samuel,  Id., 
592;  King  V.  Kenney,  4  0..  79;  McDougal  v.  Fleming,  Id.,  388;  Barto 
V.  Abbe,  16  O.,  408.  410;  Beebe  v.  Scheldt.  18  O.  S.,  406,  416;  Austin 
V.  Hayden,  6  O..  888;  Adams  v.  State,  25  O.  S.,  584;  Id..  29  O.  S.,  412; 
Berry  V.  State,  81  O.  S..  219,  229;  Railway  v.  Probst,  80  O.  S.,  104; 
Insurance  Co.  v.  Tobin,  32  O.  S.,  77. 

Smith,  J. 

The  alleged  error  is  that  the  court  of  common  pleas  refused  to 
reverse  a  judgment  of  a  justice  of  the  peace.  The  action  below  was 
commenced  by  Ann  O'Conuell  against  Daniel  Dougherty  for  a  trespass 
to  real  property,  it  being  alleged  by  the  plaintiff  that  the  defendant  cntt 
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tore  down  and  destroyed  a  picket  fence  belonging  to  plaintiff.  It  came 
on  for  trial  before  the  justice  and  a  jury. 

The  first  error  assigned  is  that  this  being  a  controversy  affecting  the 
title  to  real  estate,  the  magistrate  had  no  jurisdiction.  Section  590,  Rev. 
Stat,  provides  that,  "Justices  j^a//  have  jurisdiction  in  actions  J  or  tres- 
pass 07i  real  estate  where  the  damages  demanded  ior  such  trespass  do  not 
exceed  one  hundred  dollars,  and  no  claim  of  title  to  such  real  estate  set 
up  by  the  defendant  shall  take  away  or  affect  the  jurisdiction  hereby 
given.**  See  also  O'Neal  v.  Blessing,  84  O.  S.,  33.  Therefore  this  objec- 
tion is  not  well  taken. 

The  next  error  assigned  is  that  on  the  trial  before  the  magistrate, 
the  plaintiff  was  allowed  to  exhibit  to  the  jury  a  certain  diagram  repre- 
senting the  situation  of  the  plaintiff's  and  defendant's  property  and  the 
fence  and  also  a  certified  copy  of  the  subdivision  duly  certified  to,  and  it 
was  objected  to  on  the  grounKi  that  it  tended  to  bring  into  controversy 
the  title  to  real  estate.  The  justice  permitted  this  diagram  to  be  pre- 
sented, not  for  the  purpose  of  proving  title,  '*but  to  show  merely  the 
location  and  size  of  the  lots  belonging  to  plaintiff  and  defendant,  and  to 
enable  the  jury  to  understand  the  plats,  and  to  show  the  lines  between 
the  parties."  It  seems  to  us  that  a  diagram  or  subdivision  presented  to 
the  jury  for  the  purpose  of  explaining  the  testimony,  as  stated  by  the 
justice,  was  perfectly  competent  and  this  alleged  error  is  not  well  taken. 

After  the  evidence  was  closed,  the  defendant  desired  the  justice  to 
charge  the  jury  "to  wholly  exclude  and  rule  out  from  the  jury  all  evi- 
dence given  upon  the  question  of  said  plat  and  survey  and  oral  evidence 
explanatory  ot  the  same,  and  ask  the  court  to  charge  the  jury  that  they 
were  not  to  consider  the  said  plat  as  evidence  in  the  case,"  which  motion 
the  court  overruled. 

The  ground  on  which  these  plats  were  presented  to  the  jury  and 
admitted,  having  been  already  stated,  it  was  not  error  for  the  magistrate 
to  refuse  this  charge.  The  jury  had  the  right  to  consider  them  for  the 
purposes  for  which  they  were  admitted.  The  next  objection'is  that  the 
court  refused  to  charge  the  jury  at  all. 

"  And  the  court  refused  to  charge  the  jury  as  asked,  or  to  give  any 
charge  to  the  jury  upon  the  law  of  the  case,"  which  the  party  excepted 
to.  Very  likely  it  may  be  the  duty  of  the  justice  in  a  proper  case  to 
charge  the  jury,  although  the  statute  regulating  trials  before  justices  say 
nothing  about  a  charge  to  the  jur>'.  But  as  the  provisions  of  the  code 
so  far  as  applicable,  govern  proceedings  before  justices,  it  may  be  neces- 
sary in  a  proper  case  to  explain  to  the  jury  questions  of  law  arising  in  a 
case.  In  the  record  presented  to  us  there  is  no  evidence  to  show  that 
there  was  any  law  in  the  case ;  nothing  to  show  what  question  of  law 
might  or  might  not  be  applicable  to  the  case,  and  there  is  no  charge  pre- 
sented by  counsel  to  the  court  to  be  given  excepting  the  charge  I  have 
already  stated,  there  not  appearing  anything  in  the  record  to  show  that 
the  party  below  was  prejudiced  by  the  action  of  the  court,  it  seems  to  us 
the  error  is  not  well  taken. 

Judgment  affirmed* 
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[Pickaway  District  Court.] 
Bingham,  Steel  &  Minshall,  JJ. 

tWiLWAM  Fleming  v.  John  Fleming  bt  al. 

In  a  foreclosure  proceeding  an  issue  of  fact  may  be  referred  to  a  jury. 

This  was  an  action  brought  by  William  Fleming  in  the  court  of  common  pleas 
of  said  county  to  foreclose  a  mortgage  made  to  him  by  John  Fleming.  The  mort- 
gage was  dated  November  16,  1857,  and  was  given  to  secure  a  debt  of  $609.67,  owing 
by  John  Fleming  to  William  Fleming,  with  interest  at  ten  percent,  per auimm from 
November  16, 1857.  The  mortgage  conveyed  to  William  Fleming  140  acres  of  land 
in  said  county.  On  March  24,  1873,  John  Fleming  conveyed  the  land  to  John 
Kirkendall,  who  had  no  knowledge  of  the  existence  of  the  mortgage.  The  petition 
was  filed  February  3, 1877.  * 

Judgment  was  rendered  against  John  Fleming  in  the  court  of  common  pleas 
for  $1,692.06,  at  the  May  Term,  1877,  and  Kirkendall  took  an  appeal  to  the  district 
court  He  had  filed  an  answer  in  the  case  alleging  that  the  mortgage  had  been 
paid. 

On  the  trial  in  the  district  court,  Kirkendall,  by  his  attorneys,  made  a  motion 
to  submit  the  question  whether  the  mortgage  had  been  paid,  to  a  jury,  which 
motion  was  opposed  by  the  plaintiff's  counsel.  Upon  this  motion  the  counsel  for 
Kirkendall  stated  that  they  had  no  positive  testimony  that  the  mortgage  had  ever 
been  paid,  but  that  the  evidence  consisted  of  numerous  circumstances  in  connection 
with  the  lapse  of  time.  That  they  proposed  to  show  among  other  facts,  that  during 
the  time  which  had  elapsed  since  the  giving  of  the  mortgage,  the  said  William 
Fleming  had  been  very  much  embarrassed,  that  he  had  been  frequently  sued  for  his 
debts,  and  numerous  judgments  had  been  rendered  against  him.  That  during  a 
part  of  the  time  said  John  Fleming  had  been  largely  engaged  in  business,  cultiva- 
ting, some  years,  a  thousand  acres  of  broom  corn,  and  handling  $50,000  per  year  in 
money.  That  no  demand  of  payment  of  said  mortgage  had  been  made  on  him  for 
more  than  fifteen  years.  That  he  had  had,  during  that  time,  many  business  transac- 
tions with  William  Fleming,  and  had  sold  him  a  great  deal  of  property,  and  that 
he  Mieved  -that  this  debt  had  been  settled. 

The  counsel  for  Kirkendall  cited  sec.  264,  Civil  Code ;  2  Daniel*8  Pleading  and 
Practice  in  Chancery.  1285, 1286,  and  cases  cited. 

Upon  consideration  the  court  granted  the  said  motion,  and  impanelled  a  lury, 
and  submitted  to  the  jury  the  question  whether  the  debt  described  m  the  plaintiff's 
petition  had  been  paid,  or  any  part  thereof.  The  jury  after  hearing  the  evidence 
returned  a  verdict  that  the  indebtedness  described  in  the  mortgage  sought  to  be 
foreclosed  in  the  plaintiff's  petition  had  been  fully  paid  and  discharged. 

Thereupon  this  cause  came  on  further  to  be  heard  by  the  court,  and  the  court 
being  of  the  opinion  that  the  said  verdict  was  correct,  and  that  the  said  mortgage 
had  been  fnll^  paid  and  discharged,  and  that  there  was  nothing  due  to  the  said 
plaintiff  on  his  said  claim,  adjudged  and  decreed  that  the  said  John  Kirkendall 
go  without  day  and  recover  his  costs. 

This  case  is  reported  in  Fleming  v.  Kirkendall,  81  O.  S.,  668,  but  no  question 
was  made  in  that  court  in  regard  to  the  propriety  of  referring  the  issue  to  a  jnr^. 

Note. — ^This  case  is  reported  ai  this  time,  because  there  are  very  few  cases  in 
Ohio  determining  what  issues  of  fact  will  be  sent  to  a  jury.  It  is  well  settled  that 
the  verdict  of  the  jury  in  such  cases  is  not  conclusive  on  the  court.  Morgan  v. 
Spangler,  20  O.  S.,  38-57;  Milins  v.  Marsh,  1  Disney,  412;  Conuen  ▼.  Drake, 
1  O.  S.,  166. 

Henry  F.  Page  and  C  J.  Delaplane,  attorneys  for  KirkendalL 

P.  C.  Smith  and  B.  H.  Bostwick,  attorneys  for  William  Fleming,  objected  to  tha 
reference  to  a  jury. 

tThift  judgment  was  affirmed  by  the  Supreme  Court;  tee  opinion,  SI  0. 8b,  56& 
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[Hamilton  District  Court.] 

Stats  of  Ohio  bx  rsl.   Wm.  H.  Pugh,  Pros.  Atty.,  v.  Bdgar 

Robinson  bt  al. 

1.  A  corporation  comes  into  existence  with  all  powers  necessary  to  carry  out  the 

purposes  for  which  it  was  organized,  as  soon  as  the  articles  of  incorporation  are 
filed  with  the  secretary  of  state. 

2.  When  in  existence,  the  corporation  mnst  organize  and  carry  on  its  business  in 

accordance  with  the  provisions  of  the  statutes  prescribed  therefor ;  otherwise 
it  is  liable  to  ouster  for  misuse  or  non-use  of  its  franchises  or  privilegeSi  or 
for  usurping  franchises  or  privileges  not  conferred  upon  it. 

8.  The  existence  of  the  corporation  being  shown,  it  is  a  necessary  party  in  an  action 
of  ou«ter  for  a  misuse,  non-use  or  usurpation  of  corporate  powenu 

Quo  Warranto. 

CONKBR,  J. 

This  is  an  information  in  quo  warranto  filed  by  the  state  on  the 
relation  of  the  prosecuting  attorney  of  this  county  against  Bdgar  Robin- 
son et  al.y  charging  the  usurpation  by  the  defendants  of  the  franchise  of 
being  a  corporation*  by  the  name  of  the  Robinson  Balance  Slide  Valve 
Company,  and  by  that  name  contracting  and  doing  other  corporate  acts 
within  and  without  this  state ;  and  that  they  have  usurped  the  franchise 
of  the  corporation,  and  that  said  R.  B.  S.  V.  Co.  was  never  legally  incor- 
porated and  organized  for  various  reasons,  enumerated  in  the  petition, 
relating  to  the  opening  books  of  subscription  of  the  stock ;  the  subscrip- 
tion for  the  same ;  the  failure  to  make  payment  of  ten  per  cent,  thereon ; 
the  certificate  to  the  secretary  of  state  as  to  such  installment ;  the  elec- 
tion of  directors  and  officers;  the  issue  of  the  stock;  the  holding  over 
of  such  directors  and  officers ;  the  change  in  the  place  of  business  oi  the 
corporation ;  the  assumption  of  power  by  the  defendants  Robinson  and 
Clarke,  and  the  transfer  of  stock  by  some  of  the  defendants.  And  the 
relator  prays  that  the  defendants  may  be  compelled  to  answer  by  what 
warrant  they  claim  to  have,  use,  and  enjoy  the  liberties,  privileges  and 
franchises  of  said  alleged  corporation,  and  that  they  may  be  ousted  from 
nsing  the  same. 

The  defendant  Clarke  demurs  to  the  petition  and  the  demurrer  sets 
forth  five  grounds : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant. 

2.  No  jurisdiction  of  the  subject  oi  this  action. 
8.     The  plaintiff"  has  not  legal  capacity  to  sue. 

4.  Defect  of  parties  defendant. 

5.  The  petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

We  shall  consider  them  in  the  inverse  order  as  stated. 

Does  the  petition  state  facts  sufficient  to  constitute  a  cause  of  action? 

Counsel  for  defendant  Clarke  claims  that  it  does  not,  because  he 
claims  that  the  petition  on  its  face  shows  that  the  R.  B.  S.  V.  Co.  is  a 
corporation,  and  that  the  acts  complained  of,  all  occurred  after  its  incor- 
poration. And  the  converse  of  his  proposition  is,  of  course,  maintained 
by  the  counsel  for  the  relator. 


384  OHIO  DEaSIONS.  Vol.  XII. 

269  Hamilton  District  Court 


The  determination  of  this  question  involves  the  consideration  and 
construction  of  the  law  relating  to  proceedings  in  cxuo  warranto,  and  the 
creation  of  corporations,  and  the  authorities  bearing  thereon. 

Section  6760,  Rev.  Stat.,  provides  that  **A  civil  action  may  be 
brought  in  the  name  of  the  state  : 

1.  Against  a  person  who  usurps  *  *  *  or  unlawfully  holds  or 
exercises    *    *    *    a  franchise  within  this  state. 

8.  Against  an  association  of  persons  who  act  as  a  corporation  within 
this  state  without  being  legally  incorporated." 

Section  6761,  provides  that  "A  like  action  may  be  brought  against 
a  corporation : 

4.  When  it  has  misused  a  franchise  or  privilege  conferred  upon  it 
by  law,  or  exercised  a  franchise  or  privilege  not  so  conferred." 

The  relator  claims  the  action  is  brought  under  the  first  and  third 
paragraphs  of  sec.  6760,  while  the  defendant  Clarke  claims  that  the  peti- 
tion itself  shows  only  a  cause  of  action  against  a  corporation,  if  there  is 
any  cause  of  action  at  all,  and  that  the  case  should  be  and  is  brought 
under  paragraph  4  of  sec.  6761.  But  the  settling  of  that  question  will 
depend  on  the  fact  of  the  petition  showing  the  existence  or  non-existence 
of  a  corporation. 

As  to  the  creation  of  corporations,  sec.  8286,  Rev.  Stat.,  prescribes 
that: 

''Any  number  of  persons,  not  less  than  five,  a  majority  of  whom  are 
citizens  of  this  state,  desiring  to  become  incorporated  shall  subscribe  and 
acknowledge,  before  an  officer  authorized  to  take  acknowledgments  of 
deeds,  articles  of  incorporation,  which  must  contain,  first,  the  name  of 
the  corporation ;  second,  its  location  or  place  of  business;  third,  its 
purpose ;  and  fourth,  the  amount  of  its  stock  and  number  of  shares. 

Section  3288,  after  providing  for  the  certifying  of  the  official  char- 
acter of  the  officer  before  whom  the  acknowledgment  is  taken,  by  the 
clerk  of  the  court  of  common  pleas,  provides  that : 

"The  articles  shall  be  filed  in  the  office  of  the  secretary  of  state,  who 
shall  record  the  same,  and  a  copy  duly  certified  by  him  shall  be  prima 
fcuie  evidence  of  the  existence  of  such  corporation." 

Section  8289  provides  that :  ''Upon  such  filing  of  the  articles  of 
incorporation,  the  persons  who  subscribed  the  same,  their  associates, 
successors  and  assigns,  by  the  name  and  style  provided  therein,  diall 
thereafter  be  deemed  a  body  corporate,  with  succession  *  *  *  ^nd 
to  do  all  needful  acts  to  carry  into  effect  the  objects  for  which  it  was 
created." 

It  would  seem  therefore  from  the  plain  language  of  the  sections  of 
the  statute,  which  says  that  the  certified  copy  of  the  articles  "shall  be 
prima  facie  evidence  of  the  existence  of  such  corporation;"  and  "upon 
such  filing  of  the  articles  of  incorporation  the  persons  who  subscribed 
the  same  *  *  *  shall  thereafter  be  deemed  a  body  corporate  *  ♦  ♦ 
with  power  to  do  all  needful  acts  to  carry  into  effect  the  objects  for  which 
it  was  created,  that  the  corporation  came  into  existence  as  soon  as  the 
articles  of  incorporation  are  filed  with  the  secretary  of  state."  And  this 
construction  is  borne  out  we  think  by  the  ruling  of  the  Supreme  Court  in 
the  case  of  Ashtabula  R.  R.  v.  Smith,  16  O.  S.,  828.  This  was  an  action 
brought  by  a  R.  R.  Co.  to  recover  on  a  subscription  to  its  stock,  made 
after  its  articles  of  incorporation  had  been  filed  with  the  secretary  of 
state,  but  before  the  company  had  organized  by  the  election  of  directotk 
or  officers,  or  had  located  its  roadway. 
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The  provisions  of  the  statute  (S.  &  C,  page  271,  sec.  2)  under 
which  this  and  other  railways  were  incorporated,  at  the  time  this  sub- 
scription of  stock  was  made,  with  respect  to  the  provisions  of  the  articles 
of  incorporation,  their  execution,  acknowledgment,  certificate  as  to  the 
official  character  of  the  officer  and  filing  the  same  with  the  secretary  of 
state  were  substantially  and  almost  literally  the  same  as  sections  8236  and 
3238,  Rev.  Stat.  And  it  was  provided  in  section  2  of  that  act,  that  after 
the  filing  and  recording  of  such  articles  in  the  office  of  the  secretary  of  state 
"a  copy  thereof,  duly  certified  by  the  secretary  of  state,  under  the  great 
seal  of  the  state  of  Ohio,  shall  be  evidence  of  the  existence  of  such  com- 
pany."   And  in  sec.  3  of  that  act  it  was  provided : 

"That  when  the  foregoing  provisions  have  been  complied  with  the 
persons  named  as  corporators  in  said  certificate  are  hereby  authorized  to 
carry  into  effect  the  objects  named  in  said  certificate,  in  accordance  with 
the  terms  of  this  act ;  and  they  and  their  associates,  successors  and 
assigns,  by  the  name  and  style  provided  in  said  certificate,  shall  thereafter 
be  deemed  a  body  corporate"  with  the  ssntke  powers  as  are  set  forth  in 
sec.  3239,  Rev.  Stat.  The  delendant  Smith  demurred  to  the  petition  on 
various  grounds,  among  which  were  the  ch.ims,  that  the  petition  did  not 
show  that  Smith  was  a  subscriber  to  the  capital  stock,  or  even  became  a 
stockholder  of  the  company,  because  his  subscription  was  made  before 
the  company  had  organized  by  the  election  of  directors  and  officers. 
The  court  decide,  as  the  first  clause  of  the  syllabus,  that  **when  the  sec- 
ond section  of  the  act  to  provide  for  the  creation  and  regulation  of  incor- 
porated companies  (S.  &  C,  p.  271,  and  quoted  above)  has  been  complied 
with,  the  corporators  and  their  associates  become  a  body  corporate." 

And  Judge  White  in  deciding  the  case,  says,  on  pages  o33  and  834 : 
"When  the  persons  associating  to  form  a  company  for  the  purpose  ot 
constructing  a  railroad,  have  complied  with  sec.  2  of  the  act  to  provide 
for  the  creation  and  regulation  of  incorporated  companies  (S.  &C.,Vol. 
1,  p.  271)  they  and  their  associates,  successors  and  assigns,  by  the  name 
and  style  provided  in  the  certificate,  become  a  body  corporate,  invested 
with  all  the  powers  conferred  upon  this  class  of  corporations,  and  sub- 
ject to  the  restrictions  provided  by  sec.  3  of  the  act. 

Under  the  restrictions  imposed,  these  general  powers  fall  into  two 
classes:  Such  as  may  be  exercised  before,  and  such  as  cannot  be  until 
after  the  election  of  directors.  Among  the  former  is  the  right  to  receive 
subscriptions  to  the  capital  stock,  and,  when  ten  percentum  of  the 
amount  shall  be  subscribed,  to  elect  directors ;  and,  among  the  latter,  the 
location  and  construction  of  the  proposed  road.  Alter  the  election  of 
directors  all  the  business  of  the  corporation  is  to  be  transacted  by  them, 
or  under  their  authority  ;  but,  the  existence  of  the  body  corporate  does 
not  depend  upon  the  election  of,  or  the  right  to  elect  directors. 

And  the  subscription  was  held  to  be  a  valid  and  binding  one. 

This  decision  was  followed  in  Powers  v.  R.  W.  Co.,  o3  O.  S.,  429, 
432 ;  Jewett  v.  Railway,  34  O.  S.,  601 ;  Benninger  v.  Gall,  1  C.  S.  C. 
R.,  334. 

It  has  been  claimed  by  counsel  for  the  relator  that  a  contrary  rule 
has  been  established  by  the  decisions  of  our  Supreme  Court  in  the 
cases  of  Chamberlain  v.  Painesville  R.  R.,  15  O.  S.,  2125;  Medill  v. 
Collier,  16  O.  S.,  699;  Hanna  v.  Petroleum  Co.,  23  O.  S..  622. 

In  the  Chamberlain  case,  which  was  also  an  action  to  recover  a  stock 
nibscription,  where  the  defense  was  that  the  provisions  of  the  statute 
respecting  the  election  of  directors  and  officers  had  not  been  complied 
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with,  the  court  did  not  pass  upon  the  question  of  when  the  existence  of 
the  corporation  began,  but  only  as  to  the  questions  of  its  organization  ia 
the  matter  of  election  of  directors  and  officers,  and  the  laying  out  of  the 
roadway.  And  it  cannot  in  any  way  be  claimed  as  overruling  the 
Ashtabula  v.  Smith  case,  since  they  both  were  decided  in  the  same  term 
of  the  court,  and  the  latter  case  was  the  last  in  point  of  time. 

The  Medill  case  was  an  action  by  a  depositor  against  certain  persons 
who  had  carried  on  the  banking  business  under  the  style  of  the  Citizens 
Bank  of  SteubenVille.  and  the  defense  was,  that  the  bank  was  a  corpora- 
tion. It  appeared  in  the  finding  of  the  court  below,  that  the  bank  had  been 
incorporated  by  filing  the  proper  articles  of  incorporation,  but  that  it  had 
never  made  the  proper  deposit  of  securities  with  the  state  auditor,  which 
under  the  provisions  of  the  "  Free  Banking  Act"  of  March  21,  1851, 
was  a  prerequisite  to  the  doing  of  any  banking  business.  And  that  it 
had  attempted  to  do  all  kinds  of  banking  business  except  the  obtaining 
of  bank  notes  from  the  state  auditor.  The  court  in  deciding  the  case, 
Judge  Day  announcing  the  opinion,  do  not  question  the  existence  of  the 
corporation  by  reason  of  the  filing  of  the  articles  of  incorporation,  and 
obtaining  the  proper  certificate  from  the  state  officers,  in  compliance 
with  the  provisions  of  the  banking  law  :  but  expressly  say  on  page  610, 
*'  It  was  a  corporate  body,  it  is  true,  but  lifeless  for  all  the  purposes  of  its 
creation.  It  could  be  animated  with  banking  powers  only  by  complying 
with  the  requisition  of  the  44th  section"  (the  one  relating  to  the  deposit 
of  securities  with  the  state  auditor).  And  in  examining  this  decision, 
the  difference  in  the  powers  of  the  corporation  as  soon  as  in  existence, 
under  the  **  Free  Banking  Act,"  and  under  our  present  laws  governing 
corporations,  such  as  the  R.  B.  S.  V.  Co.,  must  not  be  lost  sight  o^  Under 
the  Free  Banking  Law,  the  corporation  when  brought  into  existence  had 
no  powers  at  all,  except  for  organization  and  obtaining  subscriptions  and 
payment  of  stock,  because  it  was  prevented  from  doing  any  '*  banking 
business*'  until  the  securities  had  been  deposited  with  the  state  auditor; 
while  under  sec.  8239,  Rev.  Stat,  a  corporation,  like  the  R.  B.  S.  V.  Co., 
as  soon  as  it  is  in  existence,  has  all  the  powers  '*  to  do  all  needful  acts  to 
carry  into  effect  the  objects  for  which  it  was  created."  And  that  this  is 
a  proper  construction  of  sec.  3239,  is  borne  out  by  the  language  of  sec. 
8244,  providing  for  the  filing  with  the  secretary  of  state  of  the  certificate 
of  the  subscription  of  the  requisite  amount  of  stock  and  the  payment  of 
the  proper  installment  thereon,  which  does  not  thereupon  confer  any  new 
powers  on  the  corporation,  but  only  fixes  a  personal  liability  upon  its 
incorporators,  for  any  deficiency  in  the  actual  payment  of  the  ten  per 
cent,  installment. 

In  Hanna  v.  The  Petroleum  Co.,  28  O.  S.,  622,  which  was  an  action 
in  replevin  by  a  corporation  organized  under  the  laws  of  Pennsylvania, 
but  having  a  place  of  business  in  Ohio,  the  point  at  issue  was  not  when 
the  corporation  came  into  existence,  but  whether  it  could  do  business  in 
Ohio  before  it  had  done  any  in  Pennsylvania ;  and  while  Judge  Welch 
on  page  625,  does  use  the  language,  ''The  life  of  a  corporation  dates  from 
its  organization,  and  not  from  the  time  it  begins  to  do  business;''  yet  it 
is  very  evident  from  the  context,  that  he  did  not  in  any  manner  mean  to 
controvert  the  doctrine  laid  down  in  Ashtabula  R.  R.  v.  Smith,  15  O.  S., 
828,  that  the  existence  began  with  the  filing  of  the  articles  ot  incorpora- 
tion with  the  secretary  of  state ;  and  that  he  used  the  language  inciden- 
tally in  passing  on  the  question  of  the  case,  to-wit,  the  recognition  of  a 
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foreign   corporation  doing  business  in  our  own  state,  before  it  had  done 
any  in  the  state  where  it  was  incorporated. 

We  therefore  think  that  it  is  clearly  established  by  the  language  of 
the  statute  itself,  and  by  the  decisions  of  our  Supreme  Court,  that  a  cor- 
poration comes  into  existence  with  all  the  powers  necessary  to  carry  out 
the  purpose  for  which  it  was  organized,  as  soon  as  the  articles  of  incor- 
poration are  filed  with  the  secretary  of  state ;  but  that,  when  in  existence, 
it  is  bound  to  proceed  in  its  organization  and  the  carrying  on  of  its  busi- 
ness, in  accordance  with  the  provisions  of  the  statute  prescribed  therefor; 
and,  if  it  does  not  do  so  is  liable  to  ouster  for  a  misuse  for  non-use  of 
its  franchises  or  privileges,  or  for  the  exercise  of  a  privilege  or  franchise 
not  conferred  upon  it. 

And  we  do  not  deem  any  of  the  authorities,  cited  by  the  counsel  for 
relator  from  the  courts  of  other  states  and  text-books,  in  the  slightest 
interfere  with  this  conclusion,  as  those  authorities  simply  show,  what  are 
deemed  by  the  various  courts  to  be  conditions  precedent  and  subsequent 
to  the  existence  of  a  corporation  and  its  power  to  do  business,  under  the 
various  statutes  of  the  respective  states. 

Now  examining  the  petition  in  the  light  of  this  conclusion,  we  find 
the  following  language  therein :  *'  That  said  named  defendants,  Robin- 
son, Pugh,  Burt,  Beymer,  McCracken  and  Moore  signed  articles  of  incor- 
poration for  the  incorporation  of  the  R.  B.  S.  V.  Co.,  on  January  22,  1880, 
and  on  said  day  filed  the  same  with  the  secretary  of  the  state  of  Ohio," 
acd  thereafter  committed  the  various  acts  complained  of  by  the  relator. 
From  this,  it  is  evident  that  the  articles  of  incorporation  were  executed 
and  filed  with  the  secretary  of  state,  and  in  the  absence  of  any  allegation 
that  there  was  any  defect  therein,  we  must  presume  they  were  in  proper 
form,  properly  executed,  and  properly  filed  ;  and  therefore,  that  there- 
upon the  R.  B.  S.  V.  Co.  came  into  existence  as  a  corporation,  and  that 
thereupon  the  alleged  acts  charged  in  the  petition,  if  they  occurred, 
became  the  acts  of  misuser  or  usurpation  by  the  corporation.  We  there- 
fore find  the  demurrer  well  taken,  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

2.  As  to  the  demurrer  on  the  ground  that  there  is  a  defect  of  parties 
defendant. 

It  18  claimed  by  counsel  for  defendant  Clark,  that  if  the  R.  B.  S.  V. 
Co.,  was  incorporated,  it  is  a  necessary  party  to  this  action. 

In  the  case  of  State  v.  Taylor,  25  O.  S. ,  280,  it  is  stated  in  the  third 
paragraph  of  the  syllabus  that  '*  a  proceeding  in  ^uo  warranto,  to  dissolve 
a  corporation,  or  declare  a  forfeiture  of  its  charter,  or  to  oust  it  from  the 
exercise  of  franchise  which  it  usurps,  must  be  against  the  corporation 
itself,  and  not  merely  against  its  individual  members."  And  in  deciding 
the  case  Judge  Welch,  on  pages  282  and  283,  says :  "  The  company 
having  organized  in  all  respects  in  conformity  with  the  laws  of  Ohio, 
with  its  office  and  place  of  corporate  business  in  the  state,  thereby  be- 
came and  was  a  legal  corporation  of  Ohio,  remains  such  until  dissolved 
by  act  of  the  legislature,  by  its  own  volition,  or  by  a  proceeding  in  quo 
warranto^  against  the  corporation  itself.  This  is  no  such  proceeding, 
but  a  proceeding  merely  against  its  individual  officers  and  members  who 
are  admittedly  its  lawful  officers  and  members,  if  such  corporation 
exists.  If  the  company  has,  by  the  abuse  or  non-use  of  its  franchises, 
rendered  itself  liable  to  a  forfeiture  of  its  charter,  such  forfeiture  can 
prc^rly  be  declared  and  enforced  only  in  a  proceeding  to  which  the 
corporation-  is  a  party.     If  it  is  assuming  to  exercise  franchises  outside 
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the  scope  of  its  charter,  it  can,  by  a  like  proceeding,  be  ousted  from  their 
exercise." 

The  case  at  bar  is  an  action  against  the  individual  officers  and  mem- 
bers of  the  corporation,  if  it  exists,  although  their  authority  is  not 
admitted,  but  expressly  denied.  But  having  found  that  the  corporation 
was  created  and  does  exist,  so  far  as  the  allegations  of  the  petition  shovr, 
we  deem  this  case  of  State  v.  Taylor  decisive  of  the  point  that  the  cor- 
poration is  a  necessary  party  defendant,  and  possibly  the  only  proper 
defendant ;  and  we  do  not  deem  this  conclusion  as  at  all  in  conflict  with 
the  decision  in  the  case  of  State  v.  Cinti.  Gas  Light  &  Coke  Co.,  18  O. 
S.,  262,  as  the  facts  of  the  two  cases  are  so  difierent. 

The  demurrer  on  the  ground  of  defect  of  parties  defendant  will 
thereupon  be  sustained. 

Having  passed  upon  these  two  points  raised  by  the  demurrer  which 
are,  in  our  judgment,  decisive  of  the  case,  we  deem  it  unnecessary  to 
examine  into  and  pass  on  the  remaining  grounds. 

The  information  will  therefore  be  dismissed. 


272  MUTUAL  INSURANCE— BENEFICIARY. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Marian  Jamieson  v.  Knights  Tbmplar  and  Masonic  Mutitai, 

Aid  Association. 

The  widow  it  the  beneficiary  of  a  policy  of  insurance  in  a  mntnal  association  upon 
the  life  of  her  husband  payable  to  *' hia  heirs,"  when  he  leayes  brothets  and 
sisters,  but  no  children. 

Harmon,  J. 

PlaintifiTs  husband  died  leaving  a  brother  and  sister,  but  no  children 
His  life  was  insured  by  defendant  in  favor  of  **  his  heirs."  The  only 
question  is  whether  plaintiff  is  entitled  to  the  insurance  money. 

Associations  like  defendant  can  make  their  policies  payable  only  to 
"  the  family  or  heirs"  of  deceased  members.  Section  8630,  Rev.  Stat.; 
State  V.  Mutual  Relief  Assn.,  29  O.  S.,  899;  State  v.  Moore,  State  v.  Life 
Assn.,  88  Id.,  7,  and  281. 

It  is  manifest  that  the  word  ''  heirs"  in  the  statute  and  in  the 
policy  is  used  merely  to  indicate  the  persons  who  are  to  receive  the  pro- 
ceeds of  the  policy.  They  do  not  take  the  money  by  descent  but  by 
contract. 

Who  then  are  the  "  heirs"  of  the  deceased  here  ?  At  common  law 
one*8  heirs  are  the  persons  who  would  inherit  his  real  estate  by  right  of 
blood  Our  statute  of  adoption  and  that  of  descent  have  enlarged  the 
meaning  of  the  word  so  that  it  may  include  persons  not  of  the  blood  of 
the  intestate.  Sections  3140,  4169,  Rev.  Stat.  The  wife,  if  there  be  no 
children,  is  the  heir  of  her  liusband.  Brower  v.  Hunt,  18  O.  S.,  311. 
Neither  by  common  law  nor  statute  has  the  word  any  reference  to  the 
distribution  of  any  personalty.  The  word  '*  heirs "  therefore  in  the 
policy  designates  as  beneficiaries  the  person  or  persons  to  whom  the 
real  estate  of  the  insured  would  have  pa.ssed  under  our  statute  of  descent. 
whether  akin  to  him  or  not. 
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That  statute  however  provides  different  courses  of  descent  for 
ancestral  and  non-ancestral  property,  sections  4168-9.  His  wife  would 
under  the  facts  here  be  heir  to  the  latter,  not  to  the  former.  By  which 
shall  we  be  governed?  It  seems  to  us  that  every  reason  and  analogy 
point  to  the  latter.  By  that,  if  the  deceased  had  left  realty,  she,  not  the 
brother  and  sister,  would  have  taken  it  as  heir.  She  therefore  is  the 
beneficiary  of  the  policy. 

It  is  argued  that  if  the  insured  had  intended  the  policy  for  her  he 
would  have  named  her  as  he  no  doubt  might  have  done,  she  being  one 
of  his  "  family,"  or  at  any  rate  would  not  have  used  the  plural  "  heirs." 

But  it  is  not  necessary  for  plaintiff  to  maintain  that  her  husband 
had  such  intention.  He  meant  what  he  said  that  whoever  might  prove 
to  be  his  heirs,  and  memo  est  haetes  viventis,  should  have  the  benefit  of 
the  policy.  They  might  be  one  or  more.  She  might  and  might  not  be 
one  of  them. 

Judgment  for  plaintiff. 

FoRCB  and  Peck,  JJ.,  concur. 

Long,  Avery,  Kramer  &  Elramer,  for  plaintiS 

T.  M.  Hinkle,  conira. 


INTEREST  OR  PARTNERSHIP  FUNDS.        282 

[Saperior  Court  of  Cincinnati,  General  Term.] 

tJosEPH  W.  Wayne  v.  T.  M.  Hinklb,  Admr.,  bt  al. 

1.  In  a  settlement  between  partners,  interest  cannot  be  allowed  on  capital  remain- 

ing in  the  firm  after  dissolution,  awaiting  final  settlement,  although  the  part- 
nership contract  provides  for  the  payment  of  interest  on  capital  during  the 
continuance  of  the  partnership. 

2.  But  interest  will  be  allowed  on  funds  advanced  by  a  partner,  after  dissolution,  for 

the  purpose  of  paying  off  the  debts  of  the  firm. 

S.  A  provision  for  the  payment  of  interest  on  capital  in  a  partnership  agreement, 
which,  by  its  terms,  is  to  expire  at  the  end  of  five  years,  or  by  mutual  consent, 
at  an  earlier  period,  ceases  to  be  operative  when  a  dissolution  is  had  by  con- 
sent, during  the  five  years,  although  the  partners  may  have  unequal  amounts  of 
capital  remaining  after  dissolution,  invested  in  the  undistributed  assets  of  the 
firm. 

Pkck,  J. 

On  July  6,  1865,  William  H.  Woods,  Joseph  W.  Wayne  and  James 
M,  Doherty  entered  into  a  written  partnership  agreement  to  take  effect 
on  the  first  day  of  August  of  that  year,  and  to  continue  in  force  for  the 
period  of  five  years,  unless  sooner  dissolved  by  mutual  consent.  The 
business  to  be  carried  on  by  the  firm  so  formed  was  the  manufacture  of 
candles,  lard  oil,  and  other  things  of  that  sort.  By  the  terms  of  the 
agreement,  each  partner  was  required  to  pay  into  the  firm  as  his  portion 
of  the  capital  the  sum  of  ten  thousand  dollars,  on  which,  and  on  all  other 
amounts  either  should  so  invest,  he  was  to  receive  from  the  firm  interest 
at  the  rate  of  six  per  cent,  per  annum.  The  profits  were  to  be  divided : 
To  William  H.  Woods,  for  the  first  year,  sixty  hundredths,  for  the  second 
year,  fifty-five  hundredths,  for  the  remaining  three  years,  fifty  hun- 

tThis  judgment  was  affirmed  by  the  Supreme  Court,  without  report,  June 
29,  1888. 
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dredths;  to  Joseph  W.  Wayne,  twenty  hundredths  for  each  and  eveiy 
year;  to  James  M.  Doherty,  for  the  first  year,  twenty  hundredths,  for 
the  second  year,  twenty-five  hundredths,  for  the  remaining  three  years, 
thirty  hundredths.  The  losses  were  to  be  borne  by  the  members  of  the 
firm  in  the  same  proportions.  Pursuant  to  the  agreement  the  firm  com* 
menced  operations  August  1,  1866.  At  that  time  Mr.  Woods  paid  into 
the  concern  as  capital,  $36,032.08,  Mr.  Doherty,  $14,700,  and  Mr.  Wayne, 
$10,166.95.  The  first  business  of  the  new  firm  consisted  of  the  construction 
of  a  factory  on  a  lot  they  had  acquired  on  Culvert  street.  Some  eighteen 
months  appear  to  have  been  consumed  in  the  building  and  fitting  up  of 
the  factory  with  the  necessary  machinery  and  apparatus.  A  short  time 
after  the  completion  of  the  factory  and  the  commencement  of  manufac- 
turing operations,  on  October  4,  1867,  the  factory  was  destroyed  by  fire, 
and  its  contents,  machinery  and  stock  on  hand  were  greatly  damaged. 
Soon  after  the  fire  the  partners  consulted  together  as  to  the  advisability 
of  rebuilding  and  going  on  with  the  business,  but  Mr.  Wayne  objecting, 
the  idea  was  abandoned,  and  thenceforward  the  sole  business  of  the 
firm  consisted  of  selling  off  the  damaged  stock,  machinery  and  real 
estate,  collecting  its  claims,  and  paying  its  debts.  All  claims  against  the 
firm  except  those  held  by  the  partners  themselves  appear  to  have  been 
paid. 

On  June  80,  1883,  the  plaintiff  commenced  this  suit  to  settle  the 
affairs  of  the  partnership,  praying  for  the  sale  of  a  lot  of  ground  still  un- 
disposed of,  and  that  an  account  be  taken  between  the  partners.  He 
claims  that  the  firm  is  largely  indebted  to  him,  that  it  is  also  indebted  to 
the  estate  of  Woods,  in  a  much  smaller  sum,  and  that  Doherty  is  largely 
indebted  to  the  firm.  The  defendant  Hinkle,  administrator  of  the  estate 
of  William  H.  Woods,  who  died  in  the  year  1882,  answers,  admitting  the 
partnership  agreement,  but  denies  all  the  other  allegations  of  plaintiff  *s 
petition,  except  that  the  firm  is  indebted  to  said  estate.  The  defendant 
Doherty  answers  admitting  the  partnership  agreement,  but  denies  the 
other  allegations  of  the  petition,  and  sets  up  that  soon  after  the  fire  he 
abandoned  all  his  interest  in  the  assets  of  the  firm  to  the  other  partners, 
who,  in  consideration  thereof,  released  him  from  any  and  all  obligations 
arising  out  of  the  existence  or  operations  of  the  firm.  At  the  conclusion 
of  the  trial  at  special  term,  the  case  was  reserved  to  the  general  term  on 
the  pleadings  and  all  the  evidence. 

The  claim  on  behalf  of  Doherty  raises  a  question  of  fact  which  it  is 
necessary  to  dispose  of  before  proceeding  to  the  other  questions  in  the 
case.  (Here  follows  a  lengthy  analysis  of  the  evidence  on  this  question  of 
fact  ending  with  the  finding  by  the  court  that  Doherty  had  been  re- 
leased.) 

It  has  been  suggested  that  there  was  no  consideration  for  the  release, 
but  the  abandonment  to  the  other  partners  of  all  interest  in  the  assets  of 
the  firm,  by  Doherty,  was  a  suflBicient  consideration.  At  the  time  of  the 
release  he  had  to  his  credit  on  the  books  of  the  firm  over  $2,000,  and  the 
affairs  of  the  firm  were  in  an  unsettled  condition,  so  that  no  one  could 
tell  just  how  they  would  turn  him  out  on  liquidation. 

How  shall  the  losses  be  distributed  between  the  remaining  members 
of  the  firm  ?  We  have  seen  that  the  partnership  agreement  provided 
that  the  profits  and  losses  should,  at  the  time  of  the  fire,  be  distributed 
in  the  proportions  of  five-tenths  to  Woods,  three-tenths  to  Doherty,  and 
two-tenths  to  Wayne.    As  between  Woods  and  Wayne  the  proportion 
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would  be  as  five  to  two,  and  it  is  in  that  proportion  that  we  think  the 
loss  should  be  borne  by  the  estate  of  Mr.  Woods  and  by  Mr.  Wayne. 

An  important  question  of  law  arises  upon  plaintiff 's  claim  to  interest 
on  the  amount  of  his  capital  invested  in  the  firm.  The  partnership 
agreement  provides  for  the  payment  of  interest  on  the  amounts  of  capital 
invested  by  the  partners  respectively,  and  the  claim  is  that  by  virtue  of 
that  agreement  as  well  as  at  law,  if  there  were  no  agreement,  plaintiff  is 
entitled  to  interest,  both  before  and  after  dissolution.  The  claim  is  an 
important  one  because  of  the  large  amount  invested  and  the  length  of 
time  which  has  elapsed.  It  is  not  necessary  to  consider  whether  the  law 
would  give  interest  on  capital  during  the  continuance  of  the  partnership. 
The  agreement  saves  us  that  trouble,  by  virtue  of  the  stipulation  before 
mentioned.  The  real  contention  between  the  parties  is  as  to  whether 
plaintifi  is  entitled  to  interest  for  the  period  elapsed  since  dissolution. 
On  that  point  the  decisions  appear  to  be  somewhat  conflicting  and  in  the 
absence  of  authority  in  Ohio,  we  must  look  elsewhere,  and  be  guided  by 
that  which  commends  itself  to  our  judgment. 

Interest,  say  the  decisions  and  text  writers,  is  one  of  two  things ;  Ii 
is  either  a  compensation  expressly  or  impliedly  agreed  to  be  paid  for  the 
use  of  the  money  of  another,  or  damages  awarded  by  law  for  the  deten- 
tion of  money  beyond  the  time  when  it  should  have  been  paid.  Leake 
on  Contracts,  1099.  It  might  be  claimed  that  during  the  continuance  of 
a  partnership,  each  partner  has  the  beneficial  use  of  any  capital  contribu- 
ted by  another,  and  that  therefore  the  law  would  imply  a  contract  to  pay 
interest  upon  it.  Whatever  answer  might  be  made  to  that  claim,  and 
the  authorities  are  not  agreed  about  it,  it  is  clear  that  the  same  argument 
cannot  be  made  as  to  money  which  remains  in  the  firm  after  dissolution 
and  while  the  firm  is  winding  up  its  affairs.  When  the  business  ceases, 
the  beneficial  use  of  the  capital  by  any  and  all  the  partners  is  at  an  end. 
There  is  no  longer  any  possibility  of  profit,  and  there  can  hardly  be  a 
just  claim  for  interest  as  a  compensation  for  a  use  which  has  ceased.  In 
the  case  of  Barfield  v.  Loughborough,  8  Ch.  App.,  1,  Lord  Chancellor  Sel- 
bome  says  :  "The  foundation  of  the  contract  for  the  allowance  of  interest 
in  such  cases  is  the  employment  of  the  capital  of  the  partnership  in  profit- 
table  business  transactions,  or  in  transactions  from  which  pr^ut  is  ex- 
pe^^led  to  accrue,"  and  he  asserted  that  "on  principle,  no  interest  is,  after 
dissolution,  payable  between  partners,  merely  on  the  ground  that  they 
have  still  remaining  in  the  concern  unequal  shares  of  capital." 

Watney  v.  Wells,  2  Ch.  App.,  260,  is  a  strong  case  to  the  same  effect. 
See  also  Whitcomb  v.  Converse,  119  Mass.,  88 ;  Parsons  on  Partnership, 
229,  note  Y. ;  Lindley  on  Partnership,  *787.  Nor  can  there  be  any 
claim  for  interest  upon  the  ground  that  either  partner  should  be  made  to 
pay  damages  for  the  detention  of  the  money  of  the  other.  The  delay  in 
closing  up  the  affairs  of  the  firm,  and  securing  a  return  of  the  capital  in- 
vested, cannot  be  imputed  to  one  partner  more  than  another. 

Section  3181,  Rev.  Stat.,  while  not  decisive,  tends  to  support  this 
view.  It  is  that  "when  money  becomes  due  and  payable  upon  any  bond, 
bill,  note,  or  other  instrument  of  writing  hereafter  made,  upon  any  book 
account,  or  settlement  hereafter  made  between  parties,"  etc.,  **the  cred- 
itor shall  be  entitled  to  interest  at  the  rate  of  six  per  cent,  per  annum 
and  no  more."  It  can  hardly  be  said  that  any  sum  is  due  and  payable 
from  one  partner  to  another,  alter  dissolution,  on  account  of  capital  lost 
in  the  partnership  business,  until  a  settlement  has  been  had  and  the 
amount  of  the  loss  ascertained.    As  long  as  any  considerable  portion  of 
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the  assets  of  the  firm  remain  undisposed  of,  it  is  difficult  to  perceive  how 
the  amount  of  the  personal  liability  of  one  partner  to  another  on  capital 
account  could  be  determined.  If  it  be  said  that  the  debtor  partner 
should  have  caused  a  settlement  to  be  had,  the  answer  is  that  it  was 
equally  in  the  power  of  the  creditor  partner  to  enforce  a  settlement  and 
fix  the  amount  due.  The  provision  of  the  partnership  agreement  as  to 
interest,  like  the  other  terms  of  the  instrument,  covered  a  specified  period, 
and  ceased  to  operate  when  the  firm  dissolved.  On  this  point  see  Bar- 
field  V.  Loughborough  and  other  authorities  before  cited.  Neither  that 
agreement,  nor  the  law  in  the  absence  of  agreement,  can  sustain  the 
plaintifi*  's  claim  to  interest  on  capital  after  dissolution. 

In  connection  with  the  claim  for  interest,  there  is  a  special  cl^m 
made  to  interest  on  the  sum  of  $16,000  which  Mr.  Wayne  had  advanced 
to  the  firm  as  a  loan.  If  it  had  remained  in  that  condition  the  claim 
would  probably  be  a  valid  one,  but  on  November  1,  1867,  as  appears 
from  the  books  of  the  firm,  the  loan  was  cancelled  and  the  amount  of  it 
credited  to  Mr.  Wayne's  capital  account.  It  is  claimed  that  this  transfer 
was  made  without  the  knowledge  of  Mr.  Wayne,  but  when  that  gentle- 
man was  on  the  witness  stand  he  did  not  so  assert,  and  in  the  computa- 
tion of  accounts  between  himself  and  partners  which  forms  a  part  of  his 
testimony,  he  treats  this  as  part  of  his  capital.  At  the  time  of  the  transfer 
his  capital  account  had  fallen  considerably  below  the  $10,000  called  for 
by  the  partnership  agreement,  as  there  then  stood  to  his  credit  something 
over  $6,000,  while  Mr.  Woods  had  to  his  credit  as  capital  about  $22,000, 
The  transfer  very  nearly  equalized  the  amounts  the  two  partners  had  in 
the  firm,  and  it  will  be  observed  that  while  the  agreement  provided  for  a 
very  unequal  division  of  profits  and  losses,  the  amount  of  capital  which 
each  partner  bound  himself  to  contribute  was  the  same.  There  is  also 
in  testimony  a  statement  of  account,  rendered  to  Mr.  Wayne  December 
18,  1867,  which  is  in  the  handwriting  of  Mr.  Woods,  which  shows  the 
transfer  on  its  face.  In  view  of  these  facts  we  cannot  see  how  the 
claim  that  Mr.  Wayne  did  not  know  of  or  consent  to  the  transfer  can  be 
sustained.  The  $15,000  must  be  treated  as  a  part  of  his  capital  from 
and  after  November  1,  1867. 

Certain  advances  were  made  to  the  firm  after  dissolution  by  both 
Mr.  Woods  and  Mr.  Wayne,  and  money  was  also  received  by  them  from 
the  firm  from  time  to  time.  These  advances  appear  to  have  been  made 
for  the  purpose  of  paying  off  debts  of  the  firm,  and  we  think  the  parties 
making  them  are  entitled  to  interest  upon  them  from  the  time  they  were 
made.  They  clearly  stand  on  a  different  footing  from  capital  paid  in  to 
carry  on  the  business  of  the  firm.  It  is  difficult  to  perceive  why  a  part- 
ner who,  after  dissolution,  with  his  own  funds  pays  off  a  claim  against 
the  firm,  should  not  have  the  game  right  to  interest  as  the  original  cred- 
itor. Interest  will  be  allowed  on  the  amount  of  advances  made  after 
November  1,  1867,  less  the  amounts  from  time  to  time  received  from  the 
firm.  In  case  the  amount  received  by  either  partner  exceeds  the  amount 
advanced  by  him,  such  excess,  without  interest,  will  be  charged  against 
him  on  capital  account. 

There  has  been  some  discussion  about  the  date  of  dissolution.  It 
has  already  been  stated  that  shortly  after  the  fire  the  parties  met  and  dis- 
cussed the  question  as  to  whether  or  not  the  business  should  be  contin- 
ued, and  owing  to  the  opposition  of  the  plaintiff,  the  conclusion  was 
reached  that  nothing  further  could  be  done,  except  to  wind  up  the  con- 
cern.    No  further  attempt  was  made  to  carry  on  the  business.     The 
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books  were  balanced  up,  interest  cast  and  credited  to  each  partner,  and 
other  entries  made  looking  like  a  general  settlement,  on  November  1, 
1867,  a  time  of  year  when  no  previous  settlement  had  been  made — such 
settlements  appearing  on  the  books  at  regular  half-yearly  intervals  on 
the  first  days  of  January  and  July  of  each  year  while  the  firm  was  in 
business.  The  date,  November  1,  1867,  was  three  or  four  weeks  after 
the  fire,  and  must  have  been  very  near  the  time  when  the  understanding 
not  to  continue  the  business  was  arrived  at.  Such  an  understanding 
acted  upon  as  in  this  case,  clearly  works  a  dissolution. 

We  therefore  fix  the  date  of  dissolution  as  November  1,  1867.  A 
decree  may  be  taken  in  accordance  with  this  opinion,  and  if  counsel  can 
not  a>»ree  upon  the  amounts  due  the  respective  parties  under  the  rulings 
of  the  court,  the  case  may  be  remanded  to  special  term  and  an  account 
may  be  there  stated  by  a  master  commissioner  or  otherwise. 

We  cannot  otder  the  sale  of  the  Woodruff  lot  for  want  of  proper 
parties.  It  ceased  to  be  partnership  property,  and  is  now  the  property 
of  Woods  and  Wayne  as  tenants  in  common.  The  heirs  of  Mr.  Woods 
are  necessary  parties  to  any  proceedings  for  the  sale  of  that  lot. 

Po&CS  and  Hakmon,  JJ.,  concur. 
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[Hamilton  District  Court,  April  24,  1883.] 

Charlotte  Reidermann  et  al.  v.  Gustav  Tafei*,  Admr. 

1.  As  the  law  was  before  the  amendment  of  sec.  6407  of  Rev.  Stat.,  by  the  act  of 
April  15, 1882,  if  the  probate  court  neither  increased  nor  diminished  the  allow- 
ance set  off  by  the  appraisers  for  the  year's  support  of  the  widow  and  minor 
children,  but  confirmed  it,  there  is  no  right  of  appeal  from  said  order  to  the 
court  of  common  pleas. 

2.  Where  an  appeal  from  the  probate  court  to  the  court  of  common  pleas  is  dis- 

missed by  the  court  of  common  pleas  for  the  want  of  jurisdiction,  no  costs  can 
be  recovered. 

Error  to  the  Court  of  Common  Pleas. 

The  petition  in  error  is  filed  to  reverse  an  order  of  the  common 
pleas,  dismissing  an  appeal  from  the  probate  court.  Reidermann  was  a 
creditor  of  Adam  Hugel,  deceased  ;  Gustav  Tafel  was  administrator.  The 
appraisers  appointed  to  appraise  the  estate  set  off  to  the  widow  for  her 
year's  support  and  maintenance  of  minor  children,  one  thousand  dollars, 
under  sec.  6040,  Rev.  Stat.  The  plaintiflF,  dissatisfied  with  that  allow- 
ance, petitioned  the  probate  court  under  sec.  6043,  Rev.  Stat.,  to  have 
that  court  review  that  allowance  made  to  the  widow  and  children.  The 
probate  court  on  a  full  consideration  confirmed  the  action  of  the  apprais- 
ers. It  neither  diminished  nor  increased,  but  left  the  allowance  as  fixed 
by  the  appraisers.  From  the  order  of  the  probate  court,  confirming  the 
action  of  the  appraisers,  the  plaintiff  appealed  to  the  court  of  common 
pleas,  and  the  appeal  was  dismissed.  As  to  the  correctness  of  that  ac- 
tion, the  case  has  been  brought  into  this  court  by  a  petition  in  error. 
It  is  claimed  by  the  plaintiff  that  under  sec.  6407,  Rev.  Stat.,  which  was 
in  force  at  that  time,  the  right  of  appeal  existed.  The  language  of  that 
section  is  as  follows:  "In  addition  to  cases  specially  provided  for,  ap- 
peals may  be  taken  to  the  court  of  common  pleas,  from  any  order,  de- 


394  OHIO  DECISIONS.  Vol.  XII. 

284  Hamilton  District  Court 

cision  or  judgment  of  the  probate  court  in  settling  the  accounts  of  an 
executor,  administrator,  guardian  and  trustees,  and  assignees,  trustees 
and  commissioners  of  insolvents ;  in  proceedings  for  the  sale  of  real  es- 
tate for  the  payments  of  debts ;  in  cases  where  the  probate  court  shall 
have  increased  or  diminished  the  allowance,  made  by  the  appraisers  of 
any  estate  to  any  widow  or  minor  child,  or  children  for  their  support  for 
one  year,  etc." 

N.  Bird,  for  plaintiff  in  error,  cited:  Sections  6024, 6203,  6407,  6411, 
Rev.  Stat;  Vol.  64,  O.  L..  202;  Vol.  68,  O.  I,.,  67;  Vol.  79.  O.  L.,  127; 
State  V.  Harmon,  81  O.  S.,  26,  264 ;  State  v.  Commissioners,  4  W.  L.  Gaz  . 
29;  11  Wend.,  611;  1  Burr,  447;  Adams  v.  Card,  2  O.  S.,  481 ;  Mitchell 
V.  Eyster,  7  O.  Pt.  1,  257.  261 ;  Job  v.  Collier,  11  O.,  421 ;  Slater  v.  Cave. 
2  O.  S.,  80;  Sherman,  Ex'r,  v.  Sherman.  Adm'r,  21  O.  S.,257,  634;  Bane 
V.  Wick,  14  O.  S.,  606,  609,  613;  Borah's  Ex'r,  v.  Dorah's  Adm'r.  4  O. 
S.,  292,  296;  Rogers  v.  Weaver,  6  O.,  636;  Abbott  v.  Cole,  6  O.,  87; 
Kellogg  V.  Johnson,  Am.  Law  Reg.  Dec,  1872;  Tracy  v.  Card,  2  O.  S., 
481.  441 ;  Stayner's  Case.  33  O.  S.,  491 ;  Heck  v.  Heck.  34  O.  S.,  370; 
Hempy  v.  Ransom,  83  O.  S.,  312 ;  2  Superior  Ct.  R..  174. 

Gustav  Tafel.  for  defendant  in  error,  cited:  Sections  6042,  6043, 
6047,  Rev.  Stat.,  Sherman  v.  Sherman,  21  O.  S.,  631,  634;  Heck  v.  Heck, 
84  O.  S.,  870 ;  Bane  v.  Wick.  14  O.  S..  606, 612.  618. 

Smith,  J. 

It  will  be  seen  by  the  reading  of  the  section  as  it  stood  at  the  time 
this  appeal  was  taken,  that  it  gave  not  a  right  to  appeal  generally  from 
the  proceedings  of  the  court,  but  only  when  the  allowance  made  by  the 
appraisers  had  either  been  increased  or  diminished  by  the  probate  court. 
It  is  claimed  by  the  plaintiff  in  error,  that  the  language  of  that  section  is 
broad  enough  to  cover  this  appeal.  We  take  a  different  view.  And  our 
present  opinion  is  confirmed  by  the  fact  that  this  section  has  been  amen- 
ded by  an  act  of  April  16,  1882.  so  as  to  give  the  right  of  appeal  from  tbe 
proceedings  to  increase  or  diminish  the  widow's  allowance,  the  very  cpse 
presented  by  the  plaintiff  in  error.  It  was  claimed  in  the  argument  that 
the  statute  of  1882.  was  simply  an  indication  of  what  the  legislature  in- 
tended by  sec.  6407,  Rev.  Stat.,  and  the  amendment  should  be  taken 
as  an  interpretation  of  the  original  section.  We  can  not  take  that  view. 
It  is  an  amendment  to  that  section.  It  repeals  sec.  6407,  and  the  amend- 
ment is  the  law  as  it  now  exists. 

There  is  another  consideration.  This  section  is  the  chapter  of  gene- 
ral provisions  regulating  proceedings  in  the  probate  court,  and  it  will  be 
found  that  from  time  to  time,  since  the  organization  of  the  probate  court 
in  1863,  the  legislature  enlarged  the  right  of  appeal.  The  statute  first 
gave  the  right  of  appeal  from  the  probate  court  in  1864,  62  O.  L.  That 
act  was  amended  in  1866,  Swan&  Critchfield,  1216,  enlarging  the  cases 
for  appeal. 

On  February  28, 1866,  we  find  an  additional  case  for  appeal  by  an 
amendment.  Swan  &  Sayler,  626. 

On  April  12, 1871,  68  O.  L.,  67,  there  was  another  change  giving  a 
further  right  of  appeal,  and  then  for  the  first  time  the  right  of  appeal  in 
^cases  where  the  judge  of  the  probate  court  shall  have  increased  or  dimin* 
ished  the  allowance  to  the  widow,  etc. 

Again  in  1878,  76  O.  L.,  967,  the  section  was  amended,  where  it 
appears  as  found  in  the  Rev.  Stat.,  of  1880 ;  and  finally  the  legislature 
not  being  satisfied,  in  1882,  79  O.  L.,  127,  passed  the  last  amendment. 
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These  were  various  amendments  of  the  law,  not  interpretations  of 
the  existing  law  and  it  seems  to  us  that  under  sec.  6407,  Rev.  Stat,  as  it 
was  when  this  appeal  was  taken,  no  right  of  appeal  existed,  and  that  the 
action  of  the  court  of  common  pleas  in  dismissing  the  appeal  was  correct. 
It  was  claimed,  however,  by  the  plaintiff  in  error,  that  under  sec.  6203 
of  the  Rev.  Stat.,  a  right  of  appeal  existed.  That  sections  reads :  "  Ap- 
peals shall  be  allowed  from  any  final  order,  judgment,  or  decree,  or  the 
probate  court  to  the  court  of  common  pleas,  by  any  person  against  whom 
any  such  order,  judgment,  or  decree  may  be  made,  or  who  may  be 
affected  thereby,  in  the  same  manner  as  is  provided  for  appeals  from  the 
probate  court  to  the  common  pleas  in  other  cases ;  appeals  shall  also  be 
allowed  from  any  order  or  judgment  oi  the  court  of  common  pleas,  in 
like  manner,  to  the  district  court,  in  proceedings,  under  the  sections 
herein  relating  to  the  enforcement  of  orders  of  distirbution  by  any  per- 
son against  whom  any  such  judgment  or  order  may  be  rendered,  or  who 
may  be  affected  thereby,  to  the  same  extent  and  in  the  same  manner  as 
is  provided  for  appeals  from  the  common  pleas  in  other  cases ;  and  bills 
of  exceptions  may  be  taken  and  allowed  upon  any  decision  of  the  pro- 
bate court,  court  of  common  pleas,  or  district  court,  in  proceedings  in 
this  behalf  as  in  other  cases." 

If  that  section  stood  by  itself,  and  sec.  6407  was  not  in  the  Rev.  Stat., 
there  would  be  some  ground  for  this  claim.  The  language  of  this  sec- 
tion is  broad  enough  to  cover  all  appeals.  But  it  will  be  found  that  this 
is  part  of  the  act  passed  April  17,  1867,  Swan  &  Critchfield,  621,  to  pro- 
vide for  the  enforcement  of  debts,  claims  and  orders  of  distribution  for 
the  benefit  of  the  next  of  kin,  devisees,  and  distributees. 

The  act  contains  nine  sections,  and  sec.  6203  is  the  last.  It  was  passed 
in  1857,  and  the  entire  act  has  remained  unchanged  on  the  statute  book. 
It  was  transferred  bodily  from  the  actsof  1867,  to  the  acts  ot  1878,  and  thence 
to  the  Rev.  Stat.,  under  sec.  6208.  together  with  eight  or  nine  sections  pre- 
ceding. It  seems  to  us  that  this  section,  although  general  in  terms,  was  a 
part  of  the  act  passed  in  1857,  which  allowed  appeals  from  orders  made  by 
the  probate  court  for  the  speedy  enforcement  and  collection  of  claims,  and 
it  was  not  intended  as  a  general  act  regulating  appeals  generally  from 
the  probate  court.  It  is  a  part  of  that  act  and  should  be  classified 
among  other  special  provisions  for  appeal,  like  proceedings  for  an  allow- 
ance of  a  claim  by  an  executor  as  per  sec.  6101,  Rev.  Stat.,  or  an  appeal 
to  the  common  pleas,  where  the  probate  court  refuses  to  admit  a  will  to 
probate  as  per  sec.  59S4,  Rev.  Stat. ,  or  an  appeal  from  the  probate  in  the 
settlement  of  trusts  as  per  sec.  6831,  Rev.  Stat.  The  language  of  sec. 
6203,  although  general  in  terms,  should  have  reference  to  the  subject  of 
that  act,  and  we  are  supported  in  this  view  by  the  remark  of  White,  J., 
in  Aultman  v.  The  Assignee  of  Seiberling  Co.,  81  O.  S.,  201,  204.  That 
was  an  appeal  from  a  decision  of  the  probate  court  to  the  court  of  com- 
mon pleas  for  refusing  to  confirm  a  sale  made  by  an  assignee,  it  being 
claimed  by  the  parties  that  that  was  a  final  order  whiph  might  be  ap- 
pealed from  to  the  court  of  common  pleas.  White,  J.,  in  giving  the 
opinion  of  the  court  after  referring  to  the  original  of  the  sec.  6407,  Rev. 
Stat.,  a<  the  section  defining  when  appeals  may  be  allowed  from  the  pro- 
bate court  to  the  common  pleas  court,  says,  page  204:  ''The  language 
of  the  statute  authorizing  appeals  from  the  probate  court,  is  very  gen- 
eral and  comprehensive ;  but  it  must  be  construed  with  reference  to  the 
nature  of  the  remedy  and  the  subject-matter.    Courts  in  order  to  effect 
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the  intention  of  the  statute,  often  restrain,  qualify  or  enlarge  the  mean- 
ing of  the  words  employed." 

There  is  another  view  quite  obvious.  This  act  was  passed  in  1857, 
and  has  remained  ever  since.  If  the  claim  of  the  plaintifiE  in  error  is 
correct,  that  a  right  of  appeal  existed  in  all  cases  under  this  section, 
then  it  did  not  require  the  various  amendments  of  sec.  6407,  from  time 
to  time,  hereinbefore  noted,  enlarging  cases  of  appeal.  We  think  the 
right  of  appeal  does  not  exist  in  this  case  under  sec.  6203  and  the 
court  of  common  pleas  was  justified  in  dismissing  the  appeal.  But  the 
court  of  common  pleas  in  dismissing  the  appeal  also  dismissed  it  at  the 
cost  of  the  defendant.  If  the  court  had  no  jurisdiction  to  entertain  the 
appeal,  it  had  no  jurisdiction  to  give  judgment  for  costs.  To  that 
tent  the  judgment  will  be  modified. 


286  LIMITATIONS— INSOLVENCY— EXCEPTIONS. 

[Hamilton  District  Court,  April  24, 1883.] 

B.  B«TTMAN,  Jr.,  Trustbb,  V.  Jacob  D.  Hunt  et  ax,. 

1.  The  statute  of  limitations  does  not  run  in  favor  of  an  assignee  of  the  debtor 

under  the  insolvent  laws  of  this  state. 

2.  The  failure  of  a  creditor  to  present  his  claim  within  six  months  to  the  assignee 

is  not  a  bar  to  an  action  against  the  assignee  for  its  allowance. 

8.  The  discharge  in  bankruptcy  of  the  debtor  does  not  affect  the  rights  of  creditors 
under  the  assignment,  it  having  been  made  long  prior  to  the  *'  bankrupt  act." 

4.  The  competency  of  a  deposition  is  to  be  determined  by  the  rules  applicable  to 
the  witness  himself  if  present,  and  although  he  was  competent  as  a  witness 
when  it  was  taken,  yet  being  a  party  and  the  adverse  party  having  since  died, 
it  is  incompetent  against  the  executor  or  administrator. 

6.  A  bill  of  exceptions  signed  and  allowed  within  thirty  dajs  after  the  trial  term, 
but  not  entered  upon  the  journ^  of  that  term  is  to  be  disregarded. 

In  1858,  one  Sargent,  assignee  under  the  insolvent  laws  of  this  state 
of  *  *  *  Fletcher,  filed  his  petition  against  Fletcher  and  Samuel  J. 
Brown,  in  the  superior  court  of  Cincinnati,  calling  upon  them  to  inter- 
plead and  settle  the  true  amount  owing  from  Fletcher  to  Brown.  The 
answer  of  Brown  set  forth,  in  the  form  of  an  exhibit,  the  dates  and 
amounts  of  a  number  of  notes  and  bills  held  by  him  against  Fletcher,  in 
all  over  nineteen  thousand  dollars.  The  answer  of  Fletcher  denied  that 
the  true  amount  was  more  than  eleven  thousand  dollars. 

The  case  was  referred  to  a  referee,  or  to  a  succession  of  referees, 
not  less  than  four  having  it  in  hand  from  time  to  time,  one  resigning  and 
another  being  appointed.  Finally  in  1878  there  was  a  report  filed,  which 
upon  reservation  to  the  general  term  was  set  aside.  Meanwhile  Brown 
had  died,  and  his  administrators  had  been  made  parties. 

In  1881,  the  death  of  Sargent  was  suggested ;  and  the  plaintiff  in 
error,  Bettman,  being  appointed  by  the  probate  court  to  succeed  him  as 
trustee,  was  made  party.  The  administrators  of  Brown  then  filed  an 
amended  answer,  setting  forth  an  exhibit,  differing  in  some  items  from  the 
exhibit  in  the  original  answer,  and  amounting  in  all  to  over  twenty-three 
thousand  dollars.  An  answer  to  this,  filed  by  Bettman,  denied  the  in" 
debtedness  and  alleged  that  most  of  the  notes  were  paid  and  that  those 
unpaid  were  made  up  of  usury.     There  was  a  further  plea  of  the  statute 
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of  limitations  and  that  Fletcher  had  been  discharged  in  bankruptcy.  It 
was  also  alleged  that  the  trustee  had  no  assets,  and  that  the  claim  had 
not  been  presented  for  allowance. 

To  this  there  was  a  reply  by  the  administrators ;  and,  upon  hearing, 
the  superior  court  found  the  amount  to  be  eighteen  thousand  dollars,  and 
ordered  that  it  be  allowed. 

AVBKY,  J. 

The  first  assignment  of  error  is  that  the  court  had  no  jurisdiction. 
But  the  statute  regulating  assignments  in  trust  for  creditors  provides, 
that  on  refusal  to  allow  a  claim  an  action  may  be  brought. 

Upon  the  amended  pleadings  the  action  was  substantially  for  the 
allowance  of  the  claim. 

The  original  petition  alleging  that  the  claim  was  disputed,  made  a 
case  of  refusal  to  allow  it.  True,  the  assignment  itself  and  the  original 
petition  were  prior  to  the  existing  legislation  regulating  the  mode  of  ad- 
ministering assignments.  But  by  section  twenty-one,  assignments  there- 
tofore made  were  brought  within  its  provisions.  This  very  plaintifE  in 
error  had  been  appointed  trustee  by  the  probate  court,  as  provided  in 
the  act. 

The  next  question  is  upon  a  comparison  of  the  amended,  and  origi- 
nal answers  of  the  administrators.  Of  the  notes  set  out  in  the  amended 
answer  some  differ,  in  date  or  time  of  payment  from  those  in  the  original 
exhibit ;  there  are  perhaps  some  not  to  be  found  at  all  in  the  original  ex- 
hibit. To  these,  we  understand,  the  plea  of  the  statute  of  limitations 
is  made. 

It  is  a  familiar  principle  of  equity  that  statutes  of  limitation  do  not  run 
against  a  trust.  Continuous  and  subsisting  trusts  are  excepted  by  the 
statute  itself.  This  is  an  action  not  against  the  debtor  himself,  but 
against  a  trustee  of  his  estate.  Upon  an  assignment  under  a  statute 
regulating  assignments  bj'  insolvent  debtors  for  the  benefit  of  their  cred- 
itors the  statute  of  limitations  does  not  run  in  favor  of  the  assignee. 
Heckert's  Appeal,  24  Pa.  St. ,  482.  In  matter  of  estate  of  Leiman,  82 
Md.,  225 ;  Willard  v.  Clark,  7  Met.,  435. 

Upon  the  plea  that  these  claims  had  not  been  presented  to  the 
assignee,  Owens  v.  Ramsdell,  33  O.  S.,  439,  is  in  point;  the  rule 
declared  being  that  failure  to  present  a  claim  is  no  bar  so  long  as  there 
remains  assets.  The  answer,  it  is  true,  denied  there  were  assets ;  but  the 
case  was  merely  for  allowance  of  the  claim.  The  question,  whether  there 
were  assets  or  not,  could  not  be  litigated  by  the  creditor  until  allowance 
of  the  claim.  When  allowed,  the  question  would  be  for  the  probate 
court. 

Upon  the  plea  of  the  discharge  in  bankruptcy,  the  assignment  was 
long  prior  to  the  act  of  congress.  The  only  effect  of  the  discharge  was 
to  relieve  Fletcher  from  liability  for  any  balance,  after  applying  what 
should  be  realized  from  the  assignment.  Certainly,  the  effect  could  not 
have  been  to  reinvest  him  with  the  property  without  an  execution  of  the 
trust  upon  which  it  had  been  assigned ;  or  upon  the  other  hand  to  leave 
it  in  the  hands  of  the  assignee  discharged  of  the  trust.  See  Smith  v. 
Tighe,  46  N.  Y.  Supr.  Ct.,  270. 

The  remaining  questions  are,  upon  the  sufficiency  of  the  evidence 
offered  by  the  administrators,  and  upon  the  exclusion  of  the  evidence 
offered  by  the  trustee.  The  evidence  offered  by  the  trustee  was  the  dep- 
osition of  Fletcher,  taken  in  1872,  before  the  death  of  Brown.    The  suf- 
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ficiency  of  the  evidence  o£Fered  by  the  administrators,  all  evidence  upon 
the  other  side  being  excluded,  does  not  require  discussion.  Upon  the 
pleadings  the  burden  of  proof  was  on  the  trustee.  The  answer  den3ring 
the  ''  indebtedness  "  was  denial  only  of  a  conclusion  of  law.  Larimore 
V.  Wells,  29  O.  S.,  13.  The  other  averments  admitted  the  execution  of 
the  notes,  but  pleaded  payment  in  part  and  usury  as  to  the  rest.  These 
were  affirmative  facts. 

Upon  the  exclusion  of  the  deposition,  one  ground  on  which  the  com- 
petency is  maintained  is  that  Brown  was  living  when  it  was  taken.  St. 
Clair  V.  Orr,  16  O.  S.,  220,  reaffirming  a  common  principle  that  the  com- 
petency of  a  deposition  depends  upon  the  competency  of  the  witness  and 
is  to  be  judged  of  as  if  the  witness  were  present  in  court,  decides,  that 
where  a  party  causes  '*  his  deposition  to  be  taken  and  filed,  and  afterwards 
and  before  trial  the  opposite  party  dies  and  his  personal  representative  is 
substituted  in  his  place,  the  deposition  is  inadmissible  on  the  trial  to  the 
same  extent  as  the  oral  testimony  of  the  party  if  offered."  Another 
ground  is  that  the  statute  only  prescribes  that  a  party  shall  not  testify 
where  the  adverse  party  is  an  executor  or  administrator,  etc,  and  that 
Fletcher  was  not  a  party.  In  answer  it  may  be  enough  to  say  that  the 
original  petition  made  him  party.  It  is  said  again  that  his  interest  was 
not  adverse,  by  reason  of  his  discharge  in  bankruptcy.  But  he  had  an 
interest  in  reducing  the  amount  of  his  debts. 

Moreover  a  bill  of  exceptions  is  required  to  raise  these  questions. 
The  trial  was  at  the  June  term,  1881.  Motion  for  a  new  trial  was  over- 
ruled June  27,  1881.  The  entry  contains  a  recital  that,  *'  with  the  con- 
sent of  the  parties  the  records  are  left  open  for  thirty  days  from  the 
adjournment  of  court  for  a  bill  of  exceptions.  July  27, 1881,  there  is  an 
entry,  not  as  of  the  June  term  but  as  of  the  term  of  July,  allowing  the 
bill  of  exceptions  which  appears  to  have  been  signed  on  that  day. 

A  bill  of  exceptions  must  be  allowed  and  signed  during  the  term,  or 
within  thirty  days  after  the  term,  sec.  5802,  Rev.  Stat.  But  the  statute 
prescribes  that  if  it  is  to  be  signed  after  the  term,  the  journal  must  be 
kept  open,  and  **  the  allowance  and  signing  thereof  entered  thereon  as  of 
the  term."  In  Kerr  v.  State,  86  O.  S.,  614,  624,  upon  a  bill  of  excep- 
tions  entered  within  thirty  days  after  the  trial  term,  but  not  in  the  min- 
utes of,  or  as  of  that  term,  it  was  held  that  the  court  was  not  at  liberty 
to  consider  the  exceptions. 

Judgment  affirmed. 

McGuffey,  Morrill  &  Strunk,  for  plaintiff  in  enror* 
J.  A  Jordan,  for  defendants  in  error. 


3Q6  TRUSTEES  OP  INSOLVENT  BSTATEa 

[Superior  Court  of  Cincinnati,  Genenl  Term.] 

t  Jas.  p.  ELilbrbth,  TatTSTEB,  v.  Samubl  Posdick. 

tPM:  opinion  in  this  case,  see  6  Ohio  Dec  R*»  1226.    (p.e.13  Am.  tew 
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[Hamilton  District  Court,  November  18, 1884.] 
JA8.   W.  SiBLBT  V.  CONDBNSBD  LUBRICATING  OiL  CO. 

1.  Petitions  in  error  to  orders  discharging  attachments  may  be  filed  '*  as  In  other 

cases/'  and  within  the  time  allowed  by  the  statute  in  other  cases. 

2.  Under  the  supplementary  sec.  5563,  a,  3,  c,  the  limitation  of  time  for  the  filing  ot 

petitions  in  error  in  attachment  proceedings  is  solely  for  the  purpose  of  retain- 
ing the  attached  property ;  and  in  order  that  the  lien  on  such  property  ma^  be 
retained,  the  petitiou  in  error  must  be  filed  and  bond  given  within  the  time 
prescribed  by  the  trial  court. 

Error  to  the  Superior  Court  of  Cincinnati. 

Conner,  J. 

This  action  was  founded  upon  an  overdue  account  for  merchandise, 
and  the  affidavit  and  order  of  attachment  were  made  and  issued  on  the 
ground  '*  that  the  defendant  has  assigned  a  part  of  its  property  with 
intent  to  defraud  its  creditors."  A  motion  was  filed  to  discharge  the 
attachment,  and,  after  a  hearing  upon  both  oral  testimony  and  affidavits, 
the  motion  was  granted. 

The  court  allowed  the  plaintiff  in  error,  who  was  plaintiff  below, 
seven  days  in  which  to  file  the  petition  in  error.  The  petition  in  error 
was  not  filed  within  that  time,  but  was  filed  a  little  over  a  month  after 
the  order  was  made  discharging  the  attachment. 

The  error  alleged  in  the  petition  in  error  is,  that  the  court  granted 
the  order  discharging  the  attachment,  when,  as  the  plaintiff  in  error  claims, 
it  should  not  have  been  discharged  ;  or  in  other  words  that  the  finding  of 
the  court  below  was  against  the  manifest  weight  of  evidence. 

The  defendant  in  error  claim  not  only  that  the  court's  finding  below 
was  sustained  by  the  weight  of  the  evidence,  but  also,  that  this  court 
should  dismiss  the  petition  in  error,  on  the  ground,  first,  that  the  said 
petition  in  error  was  not  filed  within  the  time  allowed  by  the  court 
beloWi  to-wit,  within  seven  days  from  the  date  of  the  order  discharging 
the  attachment,  and  second,  because  this  court  could  not  review  the  testi- 
mony on  error,  no  motion  for  a  new  trial  having  been  filed  in  the  court 
below. 

As  to  the  alleged  error  in  not  filing  a  motion  for  a  new  trial,  it  has 
been  held  by  this  court  in  Beitman  v.  McKenzie,  decided  to-day,  that  no 
such  motion  is  necessary  in  a  special  proceeding  like  an  attachment. 

As  to  the  alleged  error,  that  the  petition  in  error  was  not  filed  within 
the  time  fixed,  by  the  court  below,  it  will  be  necessary,  in  order  to  deter- 
mine that  question,  to  give  a  construction  to  sec.  5563,  a,  d,  and  c, 
passed  March  18,  1880,  and  which  are  supplementary  to  the  former  sec. 
5563,  Rev.  Stat.,  sec.  5263,  a,  provides  that  petitions  in  error  may  be 
filed  in  attachment  proceedings  "  as  in  other  cases ;"  sec.  5563,  ^,  provides 
for  the  fixing  of  the  time  by  the  court,  who  has  discharged  the  attach- 
ment, within  which  such  petition  in  error  shall  be  filed  and  bond  given  ; 
and  when  said  petition  in  error  is  so  filed  and  bond  given,  that  the 
attached  property  shall  be  held  by  the  officer  who  has  it  in  charge. 
Section  6709,  Rev.  Stat.,  gives  to  the  district  court  jurisdiction  in  error, 
over  the  judgments  or  final  orders  made  by  the  court  of  common  pleas, 
or  by  any  superior  court,  for  errors  appearing  on  the  record.     Section 
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6707  defines  a  final  order,  and,  in  its  definition  of  final  orders,  includes 
"an  order  affecting  a  substantial  right  made  in  a  special  proceeding." 
It  was  decided  by  our  Supreme  Court,  in  Watson  v.  Sullivan,  6  O.  S.,  42, 
that  an  order  discharging  an  attachment  was  an  o^der  affecting  a  sub- 
stantial right  in  a  special  proceeding,  and  that  such  hnal  order  might  be 
reversed,  pending  the  action  in  which  the  order  of  attachment  was  made. 

Prior  to  th6  passage  of  the  supplementary  sections  of  March  18, 1880, 
and  set  forth  above,  it  was  the  uniform  practice,  sustained  by  repeated 
decisions  of  our  Supreme  Court,  for  petition  in  error  to  be  filed,  for  the 
reversal  of  orders  discharging  attachments,  and  those  petitions  in  error 
were  filed  within  the  same  limit  of  time  as  petitions  in  error  in  other 
cases.  Our  Supreme  Court  by  repeated  decisions  from  Harrison  v.  King, 
9  O.  S.,  388,  down,  have  reviewed  in  proceeding  in  error,  the  finding 
upon  the  testimony  in  the  court  below ;  and  have  done  so  without  any 
motion  for  a  new  trial  being  filed  in  the  court,  where  the  order  was  made 
discharging  the  attachment.  It  is  claimed  by  counsel  for  defendants  in 
error,  that  prior  to  the  passage  of  said  supplementary  sections  of  March 
18,  1880,  courts  of  error  could  not  review  the  finding  ot  the  courts 
below  upon  the  evidence  in  attachment  proceedings;  but,  as  already  said, 
this  is  manifestly  erroneous.  They  also  claim  that  by  the  passage  of 
these  supplementary  sections  of  March,  1880,  the  legislature  intended  to 
limit  the  time,  within  which  petitions  in  error  in  attachment  proceedings 
might  be  filed ;  while  counsel  for  plaintiff  in  error  claim,  that  the  sole 
purport  of  said  supplementary  sections  was  simply  to  provide  a  limited 
time  in  which  the  attached  property  should  be  held,  after  the  order  was 
made  discharging  the  attachment;  and  within  which  limit  of  time  the 
petition  in  error  was  to  be  filed  and  bond  was  to  be  given  for  the  pur- 
pose of  retaining  such  lien  upon  the  attached  property.  It  is  manifest 
from  an  inspection  of  these  sections,  as  shown  in  77  O.  L.,  69,  that  there 
was  no  express  repeal  therein  of  the  law  respecting  the  time  in  which  a 
petition  in  error  should  be  filed  in  attachment  proceedings  or  in  any 
other  cases ;  and  the  only  question  is,  as  to  whether  or  not  there  was  a 
repeal  by  implication.  - 

It  is  a  well-settled  rule  of  construction,  that  where  a  court  is  pass- 
ing upon  two  sections,  full  effect  shall  be  given  to  both  if  possible ;  and 
if  it  is  possible  in  this  case  to  continue  these  sections  and  reconcile  them 
with  the  former  practice  and  the  law  respecting  the  time  in  which 
petitions  in  error  in  attachment  proceedings  and  other  cases  were  filed, 
it  is  our  duty  to  do  so.  We  think  that  from  an  examination  of  the 
language  of  these  sections  that  it  is  clear,  the  legislature's  intention,  in 
passing  them,  was  rather  to  fix  a  limited  time  within  which  the  lien  upon 
the  attached  property  should  be  preserved,  while  proceedings  in  error 
were  being  instituted,  than  that  they  intended  to  change  the  former  rule 
or  law,  as  to  the  time  in  which  the  petition  should  be  filed. 

Under  the  former  practice  it  would  be  difficult,  we  think,  to  find 
any  well-defined  plan  of  retaining  the  lien  upon  attached  property  after 
an  order  was  made  discharging  the  attachment ;  and  it  might  be  ques- 
tioned, as  to  what  the  objects  of  litigants  could  be,  in  taking  up  to  a 
reviewing  cottrt  attachment  proceedings,  where  the  attachment  had  been 
discharged  and  the  attached  property  necessarily  delivered  np.  One 
object,  possibly,  that  liAgants  may  have  had  in  view,  in  having  such  case 
reviewed,  as  is  suggested  in  Watson  v.  Sullivan,  SO.  S.,  42,  was,  that, if 
the  court  above  should  reverse  the  finding  of  the  court  bdow,  or  should 
modify  it  in  any  way,  it  would  be  a  defense  to  any  claim  for  damages  upon 
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the  bond  in  attachment.  However  that  may  be,  it  seems  to  us  clear, 
that  it  was  the  intention  of  the  legislature  in  passing  these  supplemen- 
tary sections,  to  specifically  supply  that  deficiency  in  the  former  practice 
and  language  of  the  statutes,  and  simply  to  fix  the  limit  of  time  for  the 
filing  of  the  petition  in  error,  for  the  sole  purpose  of  preserving  the  lien 
upon  attached  property ;  and  that  the  petition  in  error  might  be  filed  "as 
in  other  cases,"  if  the  parties  did  not  choose  to  file  their  petition  within 
the  time  fixed  by  the  court  below,  give  their  bond  and  thereby  preserve 
their  lien  upon  the  attached  property.  And  this  construction  reconciles 
and  gives  full  effect  to  all  the  provisions  of  the  statutes  on  the  subject. 
We,  therefore,  think,  that  while  the  petition  in  error  in  this  case  was 
not  filed  within  the  seven  days  fixed  by  the  court  below,  it  was  filed 
within  the  time  allowed  for  the  filings  of  petitions  in  error  in  other  cases ; 
and  that  it  is  properly  before  this  court ;  and  that  the  only  effect,  of 
filing  it  after  the  time  fixed  by  the  court  below,  was  the  discharge  of  the 
lien  upon  the  attached  property.  As  to  the  ground  of  error  claimed  by 
plaintiffs  in  error,  that  the  finding  of  the  court  below  was  against  the 
weight  of  the  evidence  we  are  of  the  opinion,  as  was  stated  in  Harrison 
V.  King,  9  O.  S.,  888,  that  we  have  no  power  to  reverse  the  finding  of 
the  court  below,  unless  it  was  manifestly  improper ;  and,  as  the  court 
below  had  the  witnesses  before  it,  we  deem  that  it  was  better  able  to  judge 
of  the  testimony  and  its  effect  than  ourselves,  and  that  we  would  not  be 
justified  in  setting  the  finding  aside. 

Judgment  affirmed. 

Matthews  &  Shoemaker,  for  plaintiffs  in  error. 

Jordan,  Jordan  &  Williams  and  Pollett,  Hyman  &  Kelley,  contra. 


[Superior  Court  of  Cincinnati,  General  Term.]  1 1 9 

Chari^bs  F.  Bassrtt  v.  John  G.  Gunsolus. 

For  opinion  in  this  case,  see  6  Dec  R.,  1228,  ^s.  c.  13  Am.  Law  Rec.,  487.) 
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[Hamilton  District  Court] 

Gbosgb  Lindbxan  bt  AL.  V.  Christian  Zibglbr. 

1.  Constable  fees  and  other  costs  stand  upon  the  same  footing  as  money  due  a 

party  as  damages  on  a  judgment  claim  and  when  paid  to  the  justice  are  payable 
to  the  party  entitled  thereto  on  demand.  Hence,  there  is  no  breach  of  a  justice's 
bond  by  the  mere  detention  of  money,  no  demand  therefor  having  been  made. 

2.  But  a  demand  upon  the  justice's  administrator,  whose  duty  it  is  to  distribute 

trust  funds  on  hand,  and  a  refusal  to  pay,  constitutes  a  breach  of  the  bond. 

Error  to  the  Court  of  Common  Pleas. 

BUCHWALTBR,  J. 

The  action  in  the  trial  court  was  by  Ziegler  against  the  administratrix 
of  the  estate  of  P.  A.  Dossman,  and  Lindeman  and  others,  bondsmen 
of  said  Dossman,  late  justice  of  the  peace  for  Cincinnati  township,  to 
recover  $472.19  with  interest  due  him  as  constable  fees  collected  and 
paid  to  said  justice. 

The  petition  after  making  certain  formal  averments  alleged  that  said 
sum  of  money  was  due  him  for  services  as  constable  as  per  tabulated 
account  filed  as  exhibit  ''B,"  and  that  said  Dossman  received  said  sum 
by  virtue  of  his  office  of  justice  of  the  peace  during  the  term  aforesaid, 
for  which  said  Dossman  as  well  as  his  sureties  are  liable.  That,  (after 
alleging  Dossman's  death  and  the  appointmejit  of  the  administratrix)  he 
3    L.  B.    26 
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properly  presented  a  duly  verified  account  to  the  administratrix  of  said 
Dossman's  estate  which  was  by  her  rejected. 

To  this  petition  a  general  demurrer  was  filed.  The  demurrer  was 
overruled.  No  exception  taken.  Thereupon  the  defendants  below  filed 
answer.    A  general  denial. 

The  cause  was  referred  to  a  master  to  report  separately  findings  of 
fact  and  conclusions  of  law,  the  substance  of  the  docket  entries,  the  testi- 
mony, etc. 

The  master  made  his  report  accordingly.  No  motion  for  a  new  trial 
before  the  master,  but  motion  to  the  court  to  set  aside  report,  which  was 
overruled  and  judgment  given  on  the  report  for  $406.18,  to  which  defend- 
ants below  except,  as  do  they  also  to  the  overruling  of  their  motion  for  a 
new  trial.  • 

The  error  relied  upon  as  claimed  is  that  the  petition  was  defective 
in  that  it  did  not  aver  nonpayment  by  the  justice  to  the  constable,  nor 
any  demand  of<he  justice  in  his  lifetime.  That,  therefore,  the  demurrer 
ought  to  have  been  sustained,  and  it  is  claimed  the  proof  goes  no  further 
than  the  averments  of  the  petition,  viz.,  that  it  does  not  show  the  mm- 
payment  of  said  fees,  nor  the  demand  of  the  justice. 

The  proof  of  the  fact  of  fees  paid  to  the  justice  and  demanded  of  bis 
administratrix  did  not  shift  the  burden  on  the  administratrix  and  bonds- 
men to  show  that  the  justice  had  distributed  the  costs. 

We  are  of  the  opinion  that  constable  fees  and  other  costs  stand  upon 
the  same  footing  as  money  due  a  party  as  damages  on  a  judgment  claim, 
and  when  paid  by  the  judgment  debtor  to  the  justice  is  payable  by  him 
to  the  party  entitled  &n  demand.  That  it  is  not  the  duty  of  the  justice 
to  seek  the  party  entitled,  but  such  party's  duty  to  seek  the  justice  at  his 
office  or  otherwise  and  demand  the  money  due.  Officially  he  collects 
and  holds  in  trust  for  those  entitled  all  money  until  distributed ;  hence, 
there  is  no  breach  of  his  bond  by  the  mere  detention  of  the  money,  no 
demand  being  made  upon  the  justice — certainly  not  upon  the  facts  in 
this  case. 

By  section  592,  Revised  Statutes,  it  is  the  duty  of  the  justice  of  the 
peace  on  the  first  Monday  of  April  of  each  year  to  make  out  two  certified 
lists  of  all  cases  on  his  docket  in  which  money  has  been  paid  and  has 
remained  in  his  hands  a  year  or  more,  and  shall  designate  to  whom  due 
the  amount,  etc.;  to  post  one  of  the  lists  in  his  office  and  one  in  the  county 
clerk's  office,  *  *  *  and  by  sec.  598,  Rev.  Stat.,  it  is  his  duty  in 
one  year  after  such  advertisement  to  pay  all  such  money  remaining  in  his 
hands  to  the  county  treasury,  etc,    *    *    * 

By  the  record  in  this  case  none  of  the  costs  in  question  on  the  first 
Monday  in  April,  1879,  had  remained  in  hands  for  one  year  and  the  justice 
had  died  November,  1879 — ^hence,  it  appears  no  breach  of  his  bond 
occurred  in  his  lifetime  by  reason  of  these  costs. 

In  law  it  became  the  duty  of  his  legal  representative  to  take  posses- 
sion of  his  personal  and  official  assets,  and  out  of  the  same  to  distribute, 
according  to  law,  trust  funds  in  his  hands,  being  held  by  his  adminis- 
tratrix in  trust  for  those  entitled,  and  for  any  failure  by  her  in  regard 
thereto,  the  bondsmen  of  the  justice  of  th  ?  peace  would  be  liable. 

A  demand  upon  her  therefore  is  good,  and  her  failure  to  pay,  accord* 
ing  to  law,  makes  a  breach  of  the  bond. 

See  Peabody  &  Potter  ▼•  Hydom,  4  O.  S.,  887»  syllabus  and  opinion 
by  Judge  Ranney,  898. 

The  petition  was  good  and  the  demurrer  properly  overruled. 
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But  no  exception  was  taken  to  the  overruling  of  the  demurrer,  and 
defendant  answered  by  general  denial. 

This  was  a  waiver  of  all  error,  provided  the  proof  at  the  trial  made 
out  a  case.    See  Davis  v.  Hines,  6  O.  S.,  47S. 

The  proof  shows  among  other  facts  that  Constable  Ziegler  and  Jus- 
tice Dossman  occupied  the  same  office,  that  by  the  justice's  dockets  kept 
by  him,  the  costs  at  issue  were  either  paid  direct  to  the  justice  by  the 
party,  or  made  on  execution  by  the  constable,  and  paid  over  by  him  to 
the  justice,  and  no  entry  or  memorandum  thereon  showing  distribution 
or  payment  thereof  to  Constable  Ziegler. 

The  dockets  in  each  case  itemizing  the  constable's  costs,  and  show- 
ing that  the  service  was  rendered  by  Ziegler.  Such  itemizing  of  costs  is 
required  by  statute.  Section  594,  paragraph  10,  and  section  611,  Revised 
Statutes. 

Section  592  and  593,  Revised  Statutes,  require  official  lists  to  be  made 
of  dockets,  showing  money  and  costs  remaining  in  hands  ^of  justice  of 
[^eace,  and  after  a  certain  time  to  be  paid  to  the  county  treasury. 

Sections  6697  and  6700  require  all  moneys  to  be  paid  justice  of  the 
peace.  No  authority  in  statute  for  constable  to  retain  his  fees  out  and  so 
that  in  case  of  death  the  justice  of  peace's  representative  shall  therefrom 
certify  the  amounts  in  his  hands,  the  names  and  amounts  due  each  party. 

Section  619  provides  how  the  justice  shall  certify  to  the  auditor  an 
account  of  all  fines  and  costs  assessed,  whether  paid  or  not,  etc.,  in  crimi- 
nal cases. 

There  is  also  some  oral  testimony,  showing  that  Justice  Dossman 
had  receipted  on  his  docket  fees  paid  another  constable  doing  service  in 
his  office  at  that  time. 

From  all  of  which  we  are  of  opinion  that  plaintiff  below  made  out  a 
prima  facie  case. 

The  judgment  of  the  court  of  common  pleas  will  be  affirmed  with 
casts. 

Pohlman,  for  plaintiffs  in  error. 

Wm.  O.  Mussey,  for  defendant  in  error. 


ATTACHMENT.  821 

'Hamilton  District  Court,  November  18, 1884.) 

fCHARLBS  BBITMAN  &  CO.  V.   HUGH    McKENriB. 

1.  Where  the  court  granted  a  motion  to  discharge  an  attachment,  a  motion  for  a  new 
trial  was  not  necessary  in  order  that  the  action  of  the  court  upon  the  motion 
diacharging  the  attachment  may  be  reviewed  on  error. 

1  The  reviewing  court  will  not  reverse  the  action  of  the  lower  court  upon  a  motion 
to  discbarge  an  attachment,  where  questions  of  fact  are  involved,  unless  the 
action  of  the  lower  court  was  clearly  erroneous. 

Haxwbli.,  J. 

This  action  was  brought  in  the  superior  court  of  Cincinnati,  August 
,  1883,  by  the  plaintiffs  here  against  the  defendant  here,  upon  notes 
not  due.  The  plaintiffs  obtained  an  attachment  against  the  defendant, 
upon  the  ground  that  the  defendant  had  sold,  conveyed  and  disposed  of 
his  property,  with  the  fraudulent  intent  to  cheat  and  defraud  his  creditors 

tPor  decision  of  the  superior  court  affirmed  by  this  decision,   see  ante^  000. 
The  district  court  was  affirmed  by  the  Supreme  Court  without  report,  June  14,  1887. 


404  OHIO  DBCISION8.  V0I.XU. 


32 1  Hamilton  District  Court 


and  hinder  and  delay  them  in  the  collection  of  their  debts  A  motion  to 
discharge  the  attachment  was  made  November  25,  1883,  and  upon  the 
affidavits,  counter-affidavits  and  evidence  offered,  the  court  made  an  order 
discharging  the  attachment,  July  14,  1884,  and  dismissed  the  action. 

The  plaintiffs  excepted  to  the  order  discharging  the  attachment,  and 
have  filed  their  petition  in  error,  in  this  court,  assigning  as  error  that 
the  court  granted  the  motion  to  dismiss  the  attachment,  instead  of  over- 
ruling it. 

The  defendant  in  error  raises  a  question  at  the  outset,  which,  if 
determined  in  his  favor,  puts  an  end  to  the  case.  He  says  that  a  motion 
for  a  new  trial  was  necessary  in  the  superior  court,  that  none  was  made, 
and  therefore  this  court  has  no  power  to  review  the  judgment  of  the 
superior  court. 

It  is  admitted  that  no  motion  for  a  new  trial  was  made  in  this  case, 
in  the  superior  court,  and  the  question  is,  therefore,  whether  or  not  one 
was  necessary. 

Prior  to  the  act  of  March  12,  1845,  48  O.  L.,  80,  the  overriding  of  a 
motion  for  a  new  trial  could  not  be  assigned  as  error.  House  v.  Elliott, 
6  O.  S.,  497 ;  Gest  v.  Kenner,  7  O.  S.,  75.  By  that  act,  the  right  of 
appeal  from  the  court  of  common  pleas  to  the  Supreme  Court,  in  actions 
at  law,  was  abolished  and  a  provision  was  adopted  giving  a  party  the 
right  to  except  to  the  opinion  of  the  court,  on  a  motion  for  a  new  trial, 
based  on  the  insufficiency  of  the  evidence  to  support  the  verdict.  By 
section  606  of  the  code,  which  took  effect  July  1,  1858,  this  right  was 
taken  away.  The  act  of  April  12, 1858,  55  O.  L.,  81,  section  4,  gave  a 
party  the  right  to  except  in  all  cases  of  motion  for  a  new  trial  *  *  * 
by  reason  that  the  verdict,  or  in  case  the  jury  be  waived,  that  the  finding 
of  the  court  may  be  supposed  to  be  against  law  or  evidence."  This  act 
was  amended  by  the  act  of  April  8, 1876,  78  O.  L.,  140,  retaining,  however, 
the  language  quoted  above.  The  act,  as  amended,  was  repealed  by  the 
act  of  May  14,  1878.  76  O.  L.,  802.  At  the  same  time  76  O.  L.,  668-4, 
chapters  4  and  6  of  the  revised  code  were  adopted  substantially  as  it  now 
appears  in  sections  5297  to  5304  and  5305  to  5809,  Rev.  Stat 

This  brief  historical  review  will  be  found  useful  for  two  purposes. 
All  cases  arising  between  March  12,  1846,  and  July  1,  1858,  and  between 
April  12, 1858,  and  the  present  time,  and  appearing  in  our  Supreme  Courts, 
may  be  looked  at  as  to  see  what  bearing,  if  any,  they  have  on  the  ques- 
tion now  under  consideration.  Again,  the  form  of  the  several  acts, 
giving  the  right  to  except  to  the  opinion  of  the  court  on  a 
motion  for  a  new  trial,  may.be  looked  at  to  see  in  what  cases  or  proceed- 
iiigs,  general  or  special,  it  was  necessary  to  make  a  motion  for  a  new 
trial ;  for  it  is  a  singular  fact  that,  though  the  statute,  section  6301, 
recognizes  the  right  to  except  to  the  opinion  of  the  court  on  a  motion  for 
a  new  trial,  the  right  is  neither  expressly  given  nor  defined  anywhere  in 
the  statutes ;  the  last  act,  giving  it  in  express  terms,  being  the  act  of 
April  8,  1876,  73  O.  I..,  140,  which  was  repealed  in  75  O.  L.,  802. 

Section  5127,  Rev.  Stat.,  defines  a  trial  as  a  ''judicial  exami- 
nation of  the  issues,  whether  of  law  or  of  fact,  in  an  action  or  proceed- 
ing." Section  6128,  Rev.  Stat.,  reads  :  "Issues  arise  on  the  pleading^, 
where  a  fact  or  conclusion  of  law  is  maintained  by  one  party  and  con- 
troverted by  the  other."  Section  5129,  Rev.  Stat.,  reads :  "An  issue  of 
fact  arises  (1)  upon  a  material  allegation  in  the  petition,  denied  by  the 
answer ;  (2)  upon  a  setoff,  counterclaim  or  new  matter,  presented  in  the 
answer  and  denied  by  the  reply ;  and  (8)  upon  material  new  matter  in 
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the  reply,  which  should  be  considered  as  controverted  by  the  opposite 
party  without  further  pleading."  Section  5305,  Rev.  Stat.,  defines  a  new 
trial  as  a  ''re-examination  in  the  same  court  of  an  issue  of  fact,  after  a 
verdict  by  a  jury,  a  report  of  a  referee  or  master  commissioner,  or  a 
decision  by  the  court ;"  and  subdivision  6  of  this  section  provides  that  a 
new  trial  may  be  granted  on  the  ground* 'that  the  verdict,  report  or  deci- 
sion is  not  sustained  by  sufficient  evidence,  or  is  contrary  to  law."  Section 
5308,  Rev.  Stat.,  provides  that  "the  application  must  be  made  by  motion, 
upon  written  grounds  filed  at  the  time  of  making  the  motion." 

It  thus  appears  that  an  issue  of  fact  arises  out  of  the  pleading,  that 
is  to  say,  the  petition,  answer  and  reply ;  that  a  trial  is  the  judicial 
examination  of  the  issues  of  fact  so  arising  in  an  action  or  proceeding ; 
that  a  new  trial  is  a  re-examination,  in  the  same  court,  of  an  issue  of  fact 
so  arising ;  and  that  the  application  for  the  same  must  be  made  by 
motion. 

We  think  the  construction  of  our  statute  as  it  stands  now,  is  that  a 
motion  for  a  new  trial  need  only  be  made  where  the  verdict  of  the  jury 
or  the  judgment  of  the  court  is  not  sustained  by  the  evidence,  or  is  con- 
trary to  law,  after  the  case  has  been  fully  heard  and  ended,  and  the 
questions  waived  by  the  pleadings  have  all  been  passed  upon. 

We  think  the  language  of  the  acts  of  March  12, 1846,  April  12, 1868, 
and  April  8, 1876,  are  plainly  to  have  the  same  construction  as  we  have 
given  the  present  statute  ;  and  that  those  acts  show  the  meaning  of  the 
legislature  in  the  present  statute. 

Again,  an  attachment  is  a  special  proceeding,  ancillary  to  the  action, 
and,  in  ordinary  cases,  the  grounds  on  which  it  is  obtained  constitute  no 
proper  part  of  and  should  not  be  embraced  in  the  pleadings  in  the  action. 
Neither  the  affidavit  nor  the  order  of  attachment  are  pleadings  admitting 
of  an  answer.  Harrison  v.  King,  9  O.  S.,  388,  394.  An  order  dischar^^ing 
an  attachment  could  always,  in  our  practice,  be  excepted  to  and  reviewed 
upon  error.  Watson  v.  Sullivan,  6  O.  S.,  42  ;  Harrison  v.  King,  9  O.  S., 
388;  Gans  v.  Thompson,  11  O  S.,  679.  In  the  last  case,  the  court,  on 
page  581,  after  saying  that  the  motion  to  discharge  was  made  on  the 
ground  that  the  facts  stated  in  the  affidavit  were  not  sufficient  to  sustain 
the  attachment,  says,  that  the  question  thus  raised  was  a  question  not  of 
fact,  but  of  law.  In  Phelps  v.  Schroder,  26  O.  S.,  556,  the  court  say : 
"Questions  of  law  in  proceedings  of  this  kind  (special  proceedings)  can 
be  brought  before  a  reviewing  court  on  error  only  by  bringing  the  evi- 
dence upon  which  they  arise,  upon  the  record  by  a  bill  of  exceptions, 
and  where  questions  of  law  are  thus  presented,  they  may  be  reviewed  on 
error,  in  the  appellate  court,  with  or  without  a  motion  for  a  new  trial 
having  been  made  in  the  court  below." 

The  following  will  be  found  to  be  interesting  and  instructive  cases 
upon  the  subject  of  reviewing  proceedings  upon  attachment,  and  motion 
for  new  trial.  Watson  v.  Sullivan,  6  O.  S.,  42  ;  House  v.  Elliott,  6  O. 
S.,  497 ;  Gest  v.  Kenner,  7  O.  S.,  76 ;  Harrison  v.  King,  9  O.  S.,  888; 
Kline  v.  Wynne,  10  O.  S.,  228 ;  Gans  v.  Thompson,  11  O.  S.,  579 ; 
Goode  v.  Wiggins,  12  O.  S.,  341 ;  Earp  v.  P.,  Ft.  W.  &  C.  R.  R.,  12  O. 
S..  621;  Westfallv.  Dugan,  14  O.  S.,  276;  Ide  v.  Churchill,  14  O.  S., 
372;  Hoffman  v.  Gordon,  16  O.  S..  211;  Randall  v.  Turner,  17  O.  S., 
262;  Holt  V.  Lamb,  17  O.  S.,  874,  384;  Turner  v.  Turner,  17  O.  S., 
449 ;  Spangler  v.  Brown,  26  O.  S.,  389 ;  Phelps  v.  Schroder,  26  O.  S., 
549;  Baker  ▼•  Pendegast,  82  O.  S.,  494;  Everett  v.  Sumner,  82  O.  &, 
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662 ;  Lockwood  v.  Krum,  34  O.  S.,  1 ;  Baer  v.  Otto,  84  O.  S,,  11 ;  Andrews 
V.  Youngstowu,  35  O.  S..218 ;  Weybright  v.  Fleming,  40  O.  S.,  52. 

We  think  no  motion  for  a  new  trial  was  necessary  in  this  matter  in 
the  court  below.  As  to  the  question  whether  or  not  the  court  properly 
discharged  the  attachment,  it  is  said  in  Harrison  v.  King,  supra^  that  a 
court  of  error,  before  reviewing  the  decision  of  an  inferior  court,  upon  a 
question  of  fact  involved  in  a  motion  to  discharge  an  attachment,  should 
be  satisfied  that  it  was  clearly  erroneous.  We  are  not  satisfied  that  the 
court  was  clearly  in  error  in  discharging  the  attachment  in  this  case ;  we 
cannot  even  say  that  if  the  case  had  been  originally  submitted  to  us 
upon  the  same  testimony,  we  should  have  come  to  a  difierent  conclusion 
from  the  one  reached  by  the  court  below,  and  the  order  discharging  the 
attachment  will  therefore  be  affirmed. 

J.  W.  Herron  and  C.  B.  Matthews,  for  plaintiffs  in  error. 

Hagans  &  Broadwell  and  Powell  &  Crosley,  for  defendant  in  error. 


322  PAYMENT  OF  LEGACIES. 

[Hamilton  District  court.] 

William  Disney,  Exr.,  btc.,  v.  Martha  G.  Hawbs. 

!•  The  probate  court  has  the  power  to  pass  on  the  validity  of  the  claims  of  legatees, 
and  order  their  payment  before  final  distribution  of  the  estate. 

8.  Legatees  are  entitled  to  demand  payment  of  their  legacies,  within  the  four  years 
limited  for  the  presentation  ol  the  claims  of  creditors,  upon  a  satisfactory 
showing  to  the  probate  court,  and  the  giving  of  the  undertakings  to  the  ex- 
ecutor, if  any  be  required  by  the  court. 

Brror  to  the  Court  of  Common  Pleas. 

Conner,  J. 

A  petition  for  citation  was  filed  in  the  probate  court  by  the  defend- 
ant in  error,  reciting  the  death  of  one  John  Masters,  the  probating  of 
his  will,  the  issuing  of  letters  to  and  the  qualifications  of  Disney  as 
executor  and  that  defendant  in  error,  Martha  J.  Hawes,  and  a  Mrs. 
Pollock  were  legatees  under  said  will,  that  more  than  two  and  a  half 
years  had  elapsed  since  the  qualification  of  the  executor,  that  the 
decedent  left  no  debts,  that  the  estate  was  solvent,  that  the  executor  had 
funds  in  his  hands  to  pay  legacies,  and  prayed  for  a  citation  against  the 
executor  to  show  cause  why  he  should  not  pay  the  legacies.  The  ex- 
ecutor filed  his  answer,  admitting  his  appointment  and  qualification,  that 
he  had  allowed  and  paid  all  claims  against  the  estate,  that  had  been 
presented,  except  one  for  $1,500,  which  had  been  presented  and  rejected, 
and  that  the  claimant  of  said  $1,600  had  not  brought  suit,  but  that  the 
executor  had  been  apprehensive,  that  within  the  four  years  allowed  by 
law  such  claim  might  be  presented  in  a  different  form  and  if  made  good 
against  the  estate  that  there  would  then  be  no  assets  to  distribute  among 
the  beneficiaries  and  demises  of  said  testator.  The  probate  court,  after 
a  hearing,  made  an  order  requiring  the  executor  to  pay  the  legacy  of 
defendant  in  error  upon  her  giving  a  bond  in  accordance  with  law.  The 
executor  appealed  the  case  to  the  common  pleas  conrt,  and  the  common 
pleas  conrt  affirmed  the  finding  of  the  probate  court,  and  approved  the 
bond  presented  by  the  legatee.  The  executor  thereupon  filed  hb  peti- 
tion in  error  in  this  court,  and  alleges  the  error,  that  neither  the  probate 
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court  nor  the  common  pleas  court  had  power  to  make  such  order.  It  is  well 
settled  that  the  power  of  the  probate  court  with  respect  to  the  distribution 
of  estates,  is  confined  to  the  making  of  a.  general  order  of  distribution 
"according  to  law,"  after  the  filing  ofthe  final  account,  without  specifying 
the  parties  to  whom  it  is  to  be  distributed,  or  the  amounts  to  be  paid  to  each. 
McLaughlin  v.  McLaughlin,  4  O.  S..  508,  611 ;  Swearinger  v.  Morris,  14 
O.S.,  424,  432 :  Cox  v.  John,  82  O.  S.,  632 ;  Armstrong  v.  Grandin,  89 
O.  S.,  868.  But  it  is  clearly  established  by  the  decision  of  Dawson  v. 
Dawson,  26  O.  S.,  443,  that  the  probate  court  has  the  power,  upon  the 
application  of  legatees,  to  pass  on  the  validity  of  their  legacies,  and  to 
make  an  order  directing  the  executor  to  pay  the  same  and  require  a  bond 
of  indemnity  from  the  legatee.  This  decision,  in  our  judgment,  is  deci- 
sive of  the  question  of  the  alleged  error  in  this  case.  And  we  are  clearly 
of  the  opinion,  that  both  the  probate  court  and  the  court  of  common 
pleas  had  power  to  pass  upon  the  validity  of  the  legacy  of  the  defendant 
in  error,  and  to  order  the  executor  to  pay  the  same  upon  giving  bond* 
Judgment  afiirmed  with  penalty. 

Wm.  Disney,  for  himself. 

O.  Rehm,  contra. 


PROMISSORY  NOTES.  13 

[Superior  Court  of  Cincinnati,  General  Term,  November  10, 1884.] 
tC  B.  WiLBY  V.  W.  C.  Bassenhorst. 

In  determining  whether  presentment  and  notice  were  within  a  reasonable  time  in 
an  action  against  the  endorser  of  an  overdue  note,  all  the  circumstances  known 
to  the  parties -at  the  time  of  the  endorsement  are  to  he  considered,  and  no 
delay  will  be  held  unreasonable  which  appears  to  have  been  contemplated  by 
them. 

Harmon,  J« 

Defendant  being  one  of  the  creditors  of  an  insolvent  firm  received  on  the  eve 
of  ita  assignment  a  note  and  chattel  mortgage  for  the  amount  of  his  claim.  The 
note  was  payable  one  day  after  date,  January  2, 1883,  with  eight  per  cent,  interest. 

On  July  80th,  the  insolvent  estate,  against  which  he  had  filed  his  note  and  mort- 
l^ge  as  a  claim,  being  still  unsettled,  defendant  sold  his  claim  to  plaintiff,  endors- 
ing the  note  in  blank.  Before  the  sale  was  made  both  parties  consulted  the  assign- 
ors and  the  assignee  as  to  the  amount  of  prior  claims,  etc.,  in  order  to  ascertain 
the  probability  of  its  being  paid  in  full,  and  determined  that  it  no  doubt  would  be. 
It  was  known  to  both  that  litigation  about  the  validity  of  a  prior  claim  was  pend- 
ing or  impending  which  would  delay  the  settlement  of  the  estate. 

On  November  21st,  plaintiff  presented  the  note  to  the  makers  for  payment  and 
at  once  notified  defendant  as  enaorser.  The  evidence  clearly  shows  that  he  did 
this  as  soon  as  It  became  manifest  that  the  accumulation  of  interest  and  expenses 
of  litigation  upon  such  prior  claim,  the  litigation  proving  more  protractea  than 
was  expected,  would  prevent  payment  of  plaintiff's  claim  in  full. 

The  only  issue  was  whether  such  presentment  was  within  a  reasonable  time. 
The  jury  found  for  defendant  and  the  case  is  reserved  upon  motion  for  a  new  trial. 

The  bill  of  evidence  shows  that  there  was  no  dispute  whatever  as  to  the  facts 
shore  stated,  so  that  the  exercise  of  judgment  upon  them  was  for  the  court. 
Walker  v.  Stetson,  14  O.  S.«  89;  Davis  v.  Herrick,  6  O.,  66. 

Instead  of  directing  a  verdict  the  court  left  the  <;^uestion  of  reasonableness  of 
time  to  the  jury.  If  they  have  found  correctly,  this  is  immaterial;  if  incorrectlyi 
the  question  is  still  for  cfecision  here. 

We  cannot  agree  with  counsel  for  defendant  that  parol  evidence  is  incompetent 
i>  cases  like  this.    It  is  true  that  blank  endorsements  are  written  agreements  not 

tXhis  jndgmefit  wm  reversed  by  the  Supreme  Court;  see  opinioiiy  41  Oi  8w,  88811 
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6707  defines  a  final  order,  and,  in  its  definition  of  final  orders,  includes 
"an  order   affecting  a  substantial  right  made  in  a  special  proceeding. " 
It  was  decided  by  our  Supreme  Court,  in  Watson  v.  Sullivan,  6  O.  S.,  42, 
that  an  order  discharging  an  attachment  was  an  o^-^ler  affecting  a  sub- 
stantial right  in  a  special  proceeding,  and  that  such  hnal  order  might  be 
reversed,  pending  the  action  in  which  the  order  of  attachment  was  made. 
Prior  to  th^  passage  of  the  supplementary  sections  of  March  18,  1880, 
and  set  forth  above,  it  was  the  uniform  practice,  sustained  by  repeated 
decisions  of  our  Supreme  Court,  for  petition  in  error  to  be  filed,  for  the 
reversal  of  orders  discharging  attachments,  and  those  petitions  in  error 
were  filed  within  the  same  limit  of  time  as  petitions  in  error  in  other 
cases.     Our  Supreme  Court  by  repeated  decisions  from  Harrison  v.  King, 
9  O.  S.,  388,  down,  have  reviewed  in  proceeding  in  error,  the  finding 
upon  the  testimony  in  the  court  below ;  and  have  done  so  without  any 
motion  for  a  new  trial  being  filed  in  the  court,  where  the  order  was  made 
discharging  the  attachment.     It  is  claimed  by  counsel  for  defendants  in 
error,  that  prior  to  the  passage  of  said  supplementary  sections  of  March 
18,  1880,  courts  of  error  could  not  review  the  finding  ot   the   courts 
below  upon  the  evidence  in  attachment  proceedings;  but,  as  already  said, 
this  is  manifestly  erroneous.     They  also  claim  that  by  the  pa&sage  of 
these  supplementary  sections  of  March,  1880,  the  legislature  intended  to 
limit  the  time,  within  which  petitions  in  error  in  attachment  proceedings 
might  be  filed ;  while  counsel  for  plaintiff  in  error  claim,  that  the  sole 
purport  of  said  supplementary  sections  was  simply  to  provide  a  limited 
time  in  which  the  attached  property  should  be  held,  after  the  order  was 
made  discharging  the  attachment;  and  within  which  limit  of  time  the 
petition  in   error  was  to  be  filed  and  bond  was  to  be  given  for  the  pur- 
pose of  retaining  such  lien  upon  the  attached  property.     It  is  manifest 
from  an  inspection  of  these  sections,  as  shown  in  77  O.  Lm  69,  that  there 
was  no  express  repeal  therein  of  the  law  respecting  the  time  in  which  a 
petition  in  error  should  be  filed  in  attachment  proceedings  or  in  any 
other  cases ;  and  the  only  question  is,  as  to  whether  or  not  there  was  a 
repeal  by  implication.  - 

It  is  a  well-settled  rule  of  construction,  that  where  a  court  is  pass- 
ing upon  two  sections,  full  effect  shall  be  given  to  both  if  possible ;  and 
if  it  is  possible  in  this  case  to  continue  these  sections  and  reconcile  them 
with  the  former  practice  and  the  law  respecting  the  time  in  which 
petitions  in  error  in  attachment  proceedings  and  other  cases  were  filed, 
it  is  our  duty  to  do  so.  We  think  that  from  an  examination  of  the 
language  of  these  sections  that  it  is  clear,  the  legislature's  intention,  in 
passing  them,  was  rather  to  fix  a  limited  time  within  which  the  lien  upon 
the  attached  property  should  be  preserved,  while  proceedings  in  error 
were  being  instituted,  than  that  they  intended  to  change  the  former  rule 
or  law,  as  to  the  time  in  which  the  petition  should  be  filed. 

Under  the  former  practice  it  would  be  difficult,  we  think,  to  find 
any  well-defined  plan  of  retaining  the  lien  upon  attached  property  after 
an  order  was  made  discharging  the  attachment ;  and  it  might  be  ques- 
tioned, as  to  what  the  objects  of  litigants  could  be,  in  taking  up  to  a 
reviewing  court  attachment  proceedings,  where  the  attachment  had  been 
discharged  and  the  attached  property  necessarily  delivered  up.  One 
object,  possibly,  that  lifigants  may  have  had  in  view,  in  having  such  case 
reviewed,  as  is  suggested  in  Watson  v.  Sullivan,  50.  S.,  42,  was,  that,  if 
the  court  above  should  reverse  the  finding  of  the  cotut  below,  or  should 
modify  it  in  any  way,  it  would  be  a  defense  to  any  daim  for  damages  upon 
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the  bond  in  attachment.  However  that  may  be,  it  seems  to  us  clear, 
that  it  was  the  intention  of  the  legislature  in  passing  these  supplemen- 
tary sections,  to  specifically  supply  that  deficiency  in  the  former  practice 
and  language  of  the  statutes,  and  simply  to  fix  the  limit  of  time  for  the 
filing  of  the  petition  in  error,  for  the  sole  purpose  of  preserving  the  lien 
upon  attached  property ;  and  that  the  petition  in  error  might  be  filed  "as 
in  other  cases,"  if  the  parties  did  not  choose  to  file  their  petition  within 
the  time  fixed  by  the  court  below,  give  their  bond  and  thereby  preserve 
their  lien  upon  the  attached  property.  And  this  construction  reconciles 
and  gives  full  effect  to  all  the  provisions  of  the  statutes  on  the  subject. 
We,  therefore,  think,  that  while  the  petition  in  error  in  this  case  was 
not  filed  within  the  seven  days  fixed  by  the  court  below,  it  was  filed 
within  the  time  allowed  for  the  filings  of  petitions  in  error  in  other  cases ; 
and  that  it  is  properly  before  this  court ;  and  that  the  only  effect,  of 
filing  it  after  the  time  fixed  by  the  court  below,  was  the  discharge  of  the 
lien  upon  the  attached  property.  As  to  the  ground  of  error  claimed  by 
plaintiffs  in  error,  that  the  finding  of  the  court  below  was  against  the 
weight  of  the  evidence  we  are  of  the  opinion,  as  was  stated  in  Harrison 
V.  King,  9  O.  S.,  888,  that  we  have  no  power  to  reverse  the  finding  of 
the  court  below,  unless  it  was  manifestly  improper ;  and,  as  the  court 
belowhad  the  witnesses  before  it,  we  deem  that  it  was  better  able  to  judge 
of  the  testimony  and  its  effect  than  ourselves,  and  that  we  would  not  be 
justified  in  setting  the  finding  aside. 

Judgment  affirmed. 

Matthews  &  Shoemaker,  for  plaintiffs  in  error. 

Jordan,  Jordan  &  Williams  and  Pollett,  Hyman  &  Kelley,  contra. 
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CHARI.BS  F.    BASSKTT  V.   JOHN  G.   GUNSOLUS. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1228,  (s.  c.  13  Am.  Law  Rec,  487.) 
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Georgb  Lindbman  bt  AL.  V.  Christian  Zibglvr. 

1.  Constable  fees  and  other  costs  stand  upon  the  same  footing  as  money  due  a 

party  as  damages  on  a  judgment  claim  and  when  paid  to  the  justice  are  payable 
to  the  party  entitled  thereto  on  demand.  Hence,  there  is  no  breach  of  a  justice's 
bond  by  the  mere  detention  of  money,  no  demand  therefor  having  been  made. 

2.  But  a  demand  upon  Uie  justice's  administrator,  whose  duty  it  is  to  distribute 

trust  funds  on  hand,  aM  a  refusal  to  pay,  constitutes  a  breach  of  the  bond. 

Error  to  the  Court  of  Common  Pleas. 

BUCHWALTER,  J. 

The  action  in  the  trial  court  was  by  Ziegler  against  the  administratrix 
of  the  estate  of  P.  A.  Dossman,  and  Lindeman  and  others,  bondsmen 
of  said  Dossman,  late  justice  of  the  peace  for  Cincinnati  township,  to 
recover  $472.19  with  interest  due  him  as  constable  fees  collected  and 
paid  to  said  justice. 

The  petition  after  making  certain  formal  averments  alleged  that  said 
sum  of  money  was  due  him  for  services  as  constable  as  per  tabulated 
account  filed  as  exhibit  ''B,"  and  that  said  Dossman  received  said  sum 
by  virtue  of  his  office  of  justice  of  the  peace  during  the  term  aforesaid, 
for  which  said  Dossman  as  well  as  his  sureties  are  liable.  That,  (after 
alleging  Dossman's  death  and  the  appointment  of  the  administratrix)  he 
3    L.  B.    26 
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280,  page  487,  the  text  reads,  "that  covenants  will  be  construed  as 
dependent  or  independent  according  to  the  evident  intention  of  the  par- 
ties and  the  good  sense  of  the  case."  Courts  are  disinclined  to  construe 
stipulations  in  a  contract  to  do  certain  things  within  a  given  time,  in 
consideration  of  the  payment  of  money  by  the  other  party,  as  condition 
precedent,  unless  compelled  to  do  so  by  the  express  language  of  the 
contract.  R.  R.  v.  Butler,  60  CaL,  674.  Another  test  applicable  in 
determining  if  covenants  are  dependent  or  independent,  is  whether  the 
thing  which  the  lessors  agreed  to  do  was  to  be  performed  before  or  after 
certain  things  which  the  lessee  agreed  to  do,  and  if  it  be  a  thing  that  is 
to  be  performed  afterwards,  and  the  lessee  entered  into  possession  and 
paid  his  installments  of  rent,  or  otherwise  complying  with  the  covenant 
on  his  part,  it  would  be  presumed  that  the  after  covenant  to  be  per- 
formed by  the  lessors,  the  breach  of  which  could  be  estimated  in  dam- 
ages, would  not  be  a  condition  precedent  to  the  payment  of  the 
rents  by  the  lessee.  See  R.  R.  v.  Butler,  supra.  In  this  case  the 
lessee  entered  into  possession  according  to  the  terms  of  the  lease, 
installments  of  the  rent  became  due  July  1st,  and  October  1,  1882, 
preceding  the  time  when  the  first  note  matured.  It  was  the  priv- 
ilege of  the  lessee  upon  default  of  the  the  lessors  to  have 
paid  off  the  matured  note,  and  either  by  assignment  or  by  virtue  of  his 
interest  as  lessee  to  have  enforced  a  lien  therefor  on  the  premises,  with 
an  immediate  right  of  action  against  lessors  for  the  breach  of  that  cove- 
nant; the  $6,000  is  but  a  small  portion  of  the  agreed  value  of  the  prop- 
erty, to-wit :  $60,000,  and  it  would  take  less  than  ten  quarterly  install 
ments  of  rent  to  have  satisfied  the  first  note. 

We  are  of  the  opinion  that  by  a  fair  construction  of  the  terms  of  this 
lease,  the  covenant  to  pay  the  mortgage  notes  at  maturity  was  not  a  con- 
dition precedent  to  the  payment  of  the  rents,  but  that  it  was  an  independ- 
ent covenant  for  the  breach  of  which  the  lessee  had  his  right  of  action 
to  recover  his  damages,  which  could  with  certainty  be  determined. 

See  Parsons  on  Contracts,  Vol.  II.,  629,  note  r,  679 ;  Wood  on  Land 
lord  and  Tenant,  sec.  280;   Benjamin    on    Sales,  sec.    626,  664,   4th 
ed.;  Burge  v.  R.  R.,  82  la.,  101;  Taylor  on  Landlord  and  Tenant,  sec 
881,  note  6. 

Nor  was  there  a  breach  of  the  covenant  for  quiet  enjoyment,  for  it 
is  manifest  that  the  lessee  was  not  disturbed  in  his  possession.  Rawl  on 
Covenants  of  Title,  144.  See  Smith  v.  Dixon,  27  O.  S.,  471 ;  Stow  v. 
Gilbert,  4  Dec.  R.,  628  (s.  c.  2  Clev.  Rep..  321);  St.  John  v.  Palmer,  5 
Hill.,  599;  Hoy  v.  Taliaferro,  8  S.  &  M.,  727. 

The  mortgage  even  after  decree  in  foreclosure,  was  not  that  uncon- 
ditional paramount  title  that  the  lessee  would  be  justified  in  abandoning 
his  estate,  because  it  was  one  which  could  be  satisfied  by  payment  of  a 
fixed  sum  of  money,  and  he  had  no  right  to  assume  that  lessors  would 
not  so  satisfy  it  before  judicial  sale. 

The  cases  cited  by  lessee's  counsel  justifying  the  tenant  in  abandon- 
ing the  premises  before  eviction,  do  not  reach  this  case.  In  those  cases 
it  was  an  unconditional  paramount  title,  asserted  against  the  tenant, 
which  presumably  could  not  be  defeated,  and  for  which  the  owner  could 
not  be  compelled  in  satisfaction  thereof  to  accept  a  fixed  sum  of  money. 
Nor  is  a  decree  in  foreclosure  an  eviction  or  justification  of  the  abandon- 
ment of  the  premises  by  the  tenant,  as  was  held  in  Mills  v.  Hamilton,  49 
la.,  106 ;  where  under  the  statute  a  mortgagor  was  entitled  to  retain  pos- 
session of  the  premises  until  one  year  after  decree  of  sale  and  confirms- 
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tion  thereof,  and  it  was  held  that  the  tenant  yielded  up  possession  to  the 
purchaser  at  his  peril,  because  it  was  in  the  power  of  the  mortgagor  to 
have  redeemed  his  title  within  the  year.  See  Peck  v.  Ice  Co.,  18  Hun., 
188. 

Were  it  to  be  conceded  that  these  profjositions  have  been  erroneously 
stated  by  the  court,  it  appears  by  the  proof  that  when  Mh  Dickson 
attempted  to  tender  b^ck  the  possession  of  the  premises  in  question,  there 
were  sub-tenants,  put  there  by  himinpossessionof  a  part  of  the  premises, 
and  he  asked  lessors  to  accept  lessee's  estate  with  the  incumbrance  of 
the  sub-lessee's  title  upon  it ;  it  does  not  appear  that  lessors  agreed  to 
accept  the  sub-tenants,  or  that  they  took  possession.  That  was  not  a  good 
tender.  It  was  not  tendering  back  the  title  which  the  lessors  gave  the 
lessee.  The  possession  of  the  sub-tenants  was  the  possession  of  the 
lessee,  Dickson.  Wood  on  Landlord  and  Tenant,  sec.  48;  Piatt  on 
Leases,  Vol.  II,  499 ;  Wood  on  Landlord  and  Tenant,  267. 

We  have  examined  the  rulings  of  the  trial  court  as  to  evidence 
offered  to  prove  damage,  and  we  think  them  correct,  and  it  further 
appears  that  notwithstanding  the  ruling,  the  witness  answered,  but  the 
answer  fails  to  prove  any  other  than  nominal  damages. 

The  lessee  is  bound  for  the  payment  of  the  rent  and  taxes. 

Judgment  affirmed. 

Mayer,  Shaffer  &  Smith,  for  plaintiff  in  error. 

Ramsey,  Maxwell  &  Matthews  and  Charles  J.  Hunt,  contra^ 
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[Hamilton  Common  Pleas.] 

BuzABHTH  Koch  v.  L.  D.  Sbiprrt  &  Co. 

1 .  A  married  woman  may  uow  bind  herself  to  the  same  .extent  and  in  the  same  man- 

ner, by  contract,  as  thongh  she  were  unmarried. 

2.  The  amendments  of  1884  do  not  retroact  so  as  to  give  a  justice  jurisdiction  of 

an  action  on  a  married  woman's  prior  contract. 

Johnston,  J. 

A  petition  in  error  to  reverse  the  judgment  of  Justice  Diehl,  against 
plaintiff  in  error.  Seifert  &  Ca  sued  her  jointly  with  her  husband  to 
recover  on  an  account  for  store  goods  sold  and  delivered  in  1878-9. 
Upon  plaintiffs'  resting  their  case,  the  evidence  showing  that  defendant 
was  a  married  woman,  she  moved  that  the  action  be  dismissed  as  against 
her.  This  motion  was  refused  and  no  evidence  being  offered  by  either 
of  the  defendants,  judgment  was  entered  against  both,  to  which  the  wife 
excepted,  and  prosecutes  this  petition  on  her  own  behalf  alone,  to  obtdn 
a  reversal  thereof. 

In  Allison  &  Townsley  v.  Anne  E.  Porter,  29  O.  S.,  186,  it  was 
decided  that  a  justice  could  not  entertain  jurisdiction  of  an  action  against 
a  married  woman  to  charge  her  separate  estate ;  that  is,  that  when  the 
cause  of  action  was  not  upon  a  contract  which  she  had  a  right  to  make  in 
respect  to  her  separate  estate,  as  was  the  fact  in  that  case,  the  justice  was 
without  jurisdiction.  Except  that  the  contract  was  one  relating  to  the 
improvement  or  leasing,  etc,  of  her  separate  estate,  provided  by  statute, 
she  could  not  make  a  contract  binding  upon  her  in  an  action  at  law.    If 
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the  contract  had  been  of  that  character,  that  is  one  by  which  in  her  own 
name  she  could  bind  herself »  the  justice  would  have  had  jurisdiction. 

The  first  expression  of  the  court  in  that  case  is  :  "  The  suit  was  not 
brought  on  a  contract,  which  the  defendant  was  authorized  by  statute  to 
make  in  respect  to  her  separate  estate." 

Thereafter  in  Levi  v.  Earl,  30  O.  S..  147,  it  was  held  directly  that  an 
action  at  law  could  be  maintained  on  such  a  contract  against  a  married 
woman. 

In  Patrick  v.  Littell,  86  O.  S.,  79,  still  later  it  was  decided  that  upon 
contracts  of  that  character,  a  personal  judgment  could  be  rendered  against 
her,  and  execution  be  levied  and  collected  upon  her  separate  property, 
*'  the  same  as  it  could  be  upon  the  property  or  estate  of  her  husband,  for 
any  judgment  rendered  against  him."  (pp.  85-86.)  Thus  the  line 
between  the  statutory  and  equitable  obligation  was  carefully  drawn  and 
observed.  Where  the  contract  was  not  within  the  statute,  sec.  8108,  Rev. 
Stat.,  only  a  court  of  equity  could  enforce  the  obligation.  Otherwise  she 
was  liable  thereon  in  an  action  at  law,  and  a  justice  could  take  jurisdiction 
as  in  any  other  action.  Now,  however,  it  would  seem  from  recent  amend- 
ments made  of  sec.  6819,  vol.  81, 0.  L.  (1884),  p.  65,  and  sees.  3108.  8109. 
8110,  page  209,  /^.,  she  is  placed  as  to  her  separate  estate — all  of  her 
estate,  so  far  as  the  making  of  contracts  are  concerned,  upon  the  same  foot- 
ing as  an  unmarried  woman.  The  limitations  of  sec.  8108,  restricting  her 
legal  contracts  to  such  as  related  to  improving  or  benefiting  or  leasing  her 
separate  estate  have  been  swept  away,  and  only  what  shall  constitute  sepa- 
rate estate  left ;  and  sec.  8109,  Rev.  Stat.,  has  been  amended  to  read  as  fol- 
lows :  **  The  separate  property  of  the  wife  shall  be  under  her  sole  con- 
trol, and  shall  not  be  taken  by  any  process  of  law  for  the  debts  of  the 
husband,  or  be  in  any  manner  conveyed  or  incumbered  by  him,  and  she 
may  in  her  own  name,  during  coverture,  contract  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  unmarried.'* 

In  the  amendment  of  5819,  Rev.  Stat.,  the  word  "  separate  "  has  been 
omitted  and  now  reads  "  that  her  property  and  estate  shall  be  liable  for 
the  judgment  against  her,"  etc. 

These  amendments  were  enacted  on  March  20th  and  April  14,  1884, 
respectively,  and  do  not  effect  her  past  contracts  and  obligations,  but 
only  her  contracts  since  those  dates.  The  alleged  indebtedness  in  the 
case  at  bar  was  contracted  in  1878-9;  hence,  not  being  contracts  con- 
fessedly for  the  benefit  of  her  separate  estate  as  at  that  time  provided  b} 
sec.  8108,  the  justice  erred  against  her  objection,  in  entertaining  jtiriadio 
tion  and  rendering  judgment  against  htr. 

Judgment  reversed. 

A.  J.  Jessup,  for  plaintiff  in  error. 
O.  Rehm,  conirm. 
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AFFIDAVIT  FOR  ATTACHMENT.  35 

[  Hamilton  District  Court,  November  18, 1881] 
Bnch waiter,  Conner  and  Maacwell,  JJ. 

B.  H.  Brownbll  &  Co.  v.  Colbath  Stbam  Hbatino  Co. 

An  allegation  in  an  affidavit  to  obtain  an  attachment  that  the  defendant  fraudulently 
or  criminally  contracted  the  debt  is  in  the  disjunctive,  and  is  insufficient  to  sup- 
port an  attachment. 

Maxwbll,  J. 

The  plaintiffs  in  error  brought  an  action  in  the  superior  court  against 
the  defendants  in  error,  for  goods  sold  and  delivered,  and,  at  the  same 
time,  obtained  an  attachment  and  had  it  levied  on  the  property  of  the 
defendant.  The  affidavit  upon  which  the  attachment  was  obtained, 
alleged  that  the  defendant  had  *'  disposed  of,  or  was  about  to  dispose  of, 
Its  property  with  the  intent  to  defraud  its  creditors,"  and  that  the  defend- 
ant "  fraudulently  or  criminally  contracted  the  debt  upon  which  a  writ 
had  been  brought." 

A  motion  was  made  to  discharge  the  attachment  upon  the  ground 
that  the  affidavit,  upon  which  it  had  been  issued,  was  insufficient  in  law, 
and  upon  other  grounds.  A  number  of  affidavits  were  submitted  upon 
the  facts,  under  the  second  allegation  in  the  affidavit  for  the  attachment, 
and  upon  a  hearing  the  court  granted  the  motion  and  discharged  the  at- 
tachment, upon  the  ground  that  the  affidavit  was  insufficient  in  law. 

The  plaintiffs  have  filed  their  petition  in  error  in  this  court,  and 
assign  as  error  the  granting  of  the  motion  to  discharge  the  attachment. 
Counsel  for  defendant  in  error  claim  that  the  ruling  of  the  court  below 
was  correct,  for  the  reason  that  the  language  used  in  the  affidavit  '*fraud- 
ulently  or  criminally"  was  in  the  disjunctive,  and  therefore  insufficient  to 
support  an  attachment ;  while  the  counsel  for  plaintiffs  in  error  claim 
that  the  affidavit  follows  the  language  of  the  statute,  that  the  two  words 
mean  substantially  the  same  thing,  being  found  in  one  subdivision  of  the 
section  specifying  the  grounds  on  which  an  attachment  may  issue,  and 
that  the  affidavit  is  sufficient. 

We  think  that  if  the  two  words,  "fraudulently"  and  "  criminally," 
are  separate  grounds  for  an  attachment,  then  it  was  bad  pleading  to  allege 
them  in  the  disjunctive.  Rogers  v.  Ellis  et  al.,  1  Handy,  48,  and  the 
cases  cited  in  the  opinion.  Same  case  in  1  Disney,  1.  It  is  true  it  is 
said  the  affidavit  may  use  the  language  of  the  statute,  but  that  is  only 
instead  of  setting  out  the  facts,  and  is  not  to  be  taken  literally.  Coston  v. 
Paige,  9  O.  S.,  897;  Creasser  v.  Young,  31 0.  S.,  57.  The  forms  of  the  affi- 
davits in  Nash's  Pleading  and  Practice,  4th  £d.,  865,  and  Bates'  Pleading 
and  Practice,  285,  show  that  the  affidavits  must  be  positive,  as  does  the 
case  of  Coston  v.  Paige,  and  if  the  affidavit  be  in  the  disjunctive  it  cannot 
be  positive. 

In  the  case  of  Sturdevant  v.  Tuttle,  22  O.  S.,  Ill,  the  court  say,  p. 
114,  that,  ''fraudulently  and  criminally  are  neither  synonymous  nor  con- 
vertible," and  go  on  in  the  opinion  to  show  the  distinction  between  the 
two  terms.  S^  also  the  case  of  Kirk  v.  Whitaker,  22  O.  S.,  115,  and 
the  case  of  Creasser  v.  Young,  81  O.  S.,  57,  following  and  approving  the 
two  cases  above. 
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It  being  clear  that  the  terms  "fraudulently"  and ''criminally"  are 
not  synonymous  but  are  separate  and  independent  grounds  of  attach- 
ment»  we  think  the  affidavit,  in  the  case  under  consideration,  was  in  the 
disjunctive  and  therefore  bad,  and  the  judgment  of  the  superior  cooit 
will  be  affirmed. 

Ferris  &  Wilder,  for  plaintiffs  in  error. 

Hagans  &  Broadwell,  contra. 


81  LIQUOR  LAWS— VOLUNTARY  PAYMEITT. 

[Hamilton  Common  Pleas,  January,  1885.] 

Snodgrass  V.  Treasurer  of  Franklin  County. 

Fayinjg  the  "Scott  Law"  taxes  under  protest  and  bringing  a  suit  within  the  year*! 
limitation  does  not  entitle  the  party  to  a  refunder. 

BVANS,  J. 

The  judge  arrested  the  case  from  the  jury  and  ordered  a  non-suit, 
because  plaintifiE  had  failed  to  establish  facts  constituting  involuntary 
payment  of  the  tax.  The  judge  held  that  paying  the  tax  under  protest 
and  bringing  suit  within  the  year's  limitation  was  not  sufficient  to  entitle 
a  party  to  a  refunder,  but  involuntary  payment   must  also  be  shown. 

That  the  mere  entry  of  the  tax  assessment  by  the  treasurer  in  his 
books  did  not  constitute  duress.  Some  act  by  the  treasurer  to  enforce 
the  collection  of  the  tax  must  be  shown  to  make  the  payment  by  the 
plaintiff  an  involuntary  one.  This  ruling  of  the  court  will  throw  out  a 
great  many  refunder  cases. 

Leave  was  however  granted  to  amend  by  showing  that  the  plaintiff 
in  the  case,  in  obtaining  the  written  consent  of  his  landlord  to  carrying 
on  the  traffic,  as  he  was  required  to  do  under  the  law,  had  to  agree  to  the 
condition  that  his  lease  should  be  forfeited  if  he  failed  to  pay  the  Scott 
law  tax  promptly,  and  that  he  was  therefore  compelled  to  pay  the  tax 
without  waiting  for  any  lurther  proceeding  on  the  part  of  the  county 
treasurer  or  forfeit  his  lease.  (Trying  to  bring  his  case  under  Parker  v. 
ancinnati,  11  O.  S.  R.,  684.)  {Ediioriml.) 


109  INSURANCE  AGENCY. 

[Superior  Court  of  Cincinnati,  General  Term.] 

fTRiMBLB  V.  Conn.  Mut.  Life  Ins.  Co. 

A  contract  of  insurance  agency,  which  fixed  no  term,  provided  that  the  agents 
should  devote  their  entire  time  and  attention  to  canvassing  and  soliciting,  col- 
lecting premiums  on  policies  delivered  to  them,  or  to  their  sub-agents,  and 
should  perform  all  other  services  pertaining  to  or  necessary  for  the  prosecution 
of  the  company's  business,  and  that  in  consideration  of  the  performance  of 
such  duties,  the  company  should  '*  allow  and  pay  them  a  commission  of  twenty- 
five  per  cent,  on  all  the  Urst  premiums,  collectea  by  them  or  their  agents  upon 
policies  received  from  them,  and  ten  per  cent,  for  each  year  for  four  years  on 
the  subsequent  or  general  premium  ttiereon :  '*  Held^  that  after  the  termination 
of  the  agency  by  the  act  of  the  company  the  agent  was  not  entitled  to  such 
commissions  on  renewals. 

tThis  judgment  was  reversed  by  the  circuit  court  and  the  cizcnit  court  reversed 
by  the  Supreme  Court,  without  report,  January  29, 1889.  See  also /or/,  22  Bull.,  37; 
re-reported. 
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Plaintiff,  as  assignee  of  George  W.  Fackler,  late  one  of  the  general 
agents  of  defendant,  sues  for  an  account  of  premiums  collected  by  it 
within  four  years  after  the  termination  of  such  agency,  upon  policies 
secured  by  Fackler  during  its  continuance,  claiming  that  by  the  terms  of 
Packler's  contract  he  was  entitled  to  commissions  on  renewals  of  such 
policies  for  four  years,  without  regard  to  the  continuance  of  his  agency, 
which  was  at  will. 

After  hearing  the  evidence  and  argument  by  plaintiff's  counsel,  the 
court  decided  as  follows : 

Harmon,  J. 

It  has  been  manifest  since  my  mind  first  got  possession  of  this  case, 
that  it  turns  on  the  construction  of  this  contract*  The  plaintiff  to  suc- 
ceed must  certainly  establish  the  proposition  that  by  its  terms  he 
obtained,  while  the  agent  of  the  company,  a  vested  right  to  renewal  pre- 
miums, and  to  unpaid  portions  of  first  premiums,  which  fell  due  after 
his  agency  terminated,  it  being  admitted  that  the  company  had  the  right, 
with  or  without  cause,  to  terminate  the  agency  when  it  pleased. 

Assuming  that  the  contract  is  sufficiently  indefinite  to  justify  the 
court  in  looking  to  the  subsequent  conduct  of  the  parties,  to  determine 
whether  they  have,  by  mutual  assent,  whether  evidenced  by  conduct  or 
language,  put  a  construction  upon  it,  we  will  look  at  that  first. 

There  were  three  occasions  when  it  might  naturally  be  expected  that 
the  construction  of  his  contract  would  have  been  a  subject  of  considera- 
tion, for  of  course  the  fact  that  the  one  party  or  the  other  did  not  con- 
tend for  a  certain  construction,  would  have  no  weight  unless  the  occasion 
would  naturally  call  upon  him  to  do  so. 

The  first  one  was  when  Rochester  transferred  his  interest  in  the 
contract  to  Packler.  It  is  contended  for  plaintiff  that  the  fact  that  a 
transfer  was  made  showed  that  Packler  must  have  had  in  mind  the  con- 
struction now  contended  for  by  the  plaintiff,  and  that  the  transfer  being 
sent  to  the  company  and  at  least  tacitly  assented  to  by  it,  it  must  be  held 
to  have  known  that  Packler  made  this  claim.  But  I  do  not  think  that 
the  transfer  necessarily  had  anything  to  do  with  the  right  to  commissions 
after  the  agency  terminated.  It  may  naturally  be  accounted  for  other- 
wise. Neither  Rochester  nor  Packler  nor  the  company  had  in  view  a 
termination  of  the  agency.  What  all  the  parties  had  in  view  was 
Rochester's  going  out  and  Packler's  staying  in.  If  Rochester  had  made 
no  assignment  of  his  right  to  Packler,  the  company,  if  they  had  sep- 
arated, might  not  have  been  justified  in  paying  to  Packler  alone  any  of 
the  commissions  upon  premiums  which  it  may  have  received  directly. 
It  was  bound  to  pay  such  commissions  to  the  firm ;  and  the  right  to  con- 
tinue in  the  business,  and  to  earn  commissions  may  have  been  fairly  a 
subject  of  transfer,  especially  when  we  consider  that  the  company,  hav- 
ing bargained  for  the  services  of  both,  could  not  be  expected  without  its 
consent  to  put  up  with  the  services  of  one. 

The  second  occasion  was  when  the  company  desired  to  separate 
Indiana  from  the  agency  created  by  this  contract,  and  a  correspondence 
took  place  between  the  parties  which  resulted  in  giving  Indiana  to  another 
agent,  and  in  some  agreement  between  Packler  and  that  other  agent  as  to 
the  division  of  commissions  on  renewals  upon  policies  obtained  while 
Packler  held  the  agency  for  that  state.  The  parties  were  not  here  con- 
sidering what  the  rights  of  either  would  be  if  the  agency  were  terminated. 
The  agency  for  both  states  was  an  entirety  so  long  as  Packler  continued 
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to  act  for  the  company,  unless  he  consented  to  divide  it.  The  testimony 
shows  that  the  relations  of  the  parties  were  satisfactory,  the  company  did 
not  of  course  desire  to  offend  an  agent  it  wished  to  retain,  and  the  object 
of  the  correspondence  was  to  see  if  they  could  not  agree  upon  some 
terms  upon  which  Packler  would  be  willing  to  act  for  Ohio  alone  and  let 
Indiana  go.  Fackler  wishing  to  do  as  well  as  he  could  for  himself  in 
the  bargain,  naturally  wanted  what  the  new  agent  was  willing  to  concede, 
at  least  a  share  in  an  easily  earned  commission  on  renewals  upon  policies 
whioil  his  labor  and  that  of  his  agents  had  secured  for  the  company.  Oi 
course  Fackler  had  a  vested  right  in  these  provided  his  agency  continued. 
I  am  sure  that  in  the  amicable  attempt  to  modify  their  agreement,  neither 
party  had  any  thought  of  what  would  be  the  effect  if  the  company  ter- 
minated the  entire  agency. 

The  third  occasion  was  when  the  agency  ended.  I  have  not  heard 
what  counsel  might  have  to  say  on  that  subject,  but  it  is  perfectly  mani- 
fest that  that  of  all  times  is  the  one  when  we  would  expect  something  to  be 
said  upon  the  subject,  first,  because  the  event  had  come  which  would  bring 
it  to  the  minds  of  the  parties ;  second,  because  Fackler  was  then  found  to 
be  in  arrears  ;  third,  because  he  was  put  to  the  humiliation  of  calling 
upon  a  relation,  and  that  not  a  blood  relation,  to  let  him  have  money  to 
pay  the  company.  The  fact  was  well  known  that  interests  of  this  sort 
have  an  ascertainable  value  by  the  tables  of  actuaries,  and  it  seems  to  me 
that  if  we  were  to  concede  that  what  occurred  on  the  other  two 
occasions  bears  in  favor  of  the  plaintiff,  the  fact  that  Fackler  did  not  on 
this  occasion  allude  in  any  way  to  this  claim  or  seek  to  have  its  value 
taken  by  the  company  as  a  part  of  his  large  indebtedness,  would  over- 
come it,  and  that  the  plaintiff  is  being  given  the  benefit  of  every  doubt 
if  the  court  shall  say  that  he  comes  out  even  on  the  question  of  the  con- 
duct of  the  parties.  So  that  we  are  put  back  at  last  to  look  at  the  agree- 
ment simply  in  the  light  of  its  own  terms. 

It  must  be  admitted  that  this  agreement,  like  a  good  many  others 
drawn  by  persons  with  a  little  learning  so  dangerous  in  the  law,  has  upon 
casual  reading  a  sound  of  great  profundity  and  clearness,  but  is  really 
open  to  attack  for  obscurity,  and  that  obscurity,  as  is  often  the  case, 
arises  from  too  great  a  display  of  words  of  legal  smack.  Counsel  for 
plaintiff  with  great  ingenuity  have  taken  advantage  of  these  things  and 
certainly  have  raised  some  doubt,  if  we  are  to  look  at  the  contract  as 
they  look  at  it.  But  it  seems  to  me  they  have  failed  to  do  what  by  the 
well  known  rule  of  construction  courts  are  enjoined  to  do,  take  the  con- 
tract by  the  four  comers,  consider  it  as  a  whole. 

The  points  made  by  counsel  are  that  when  the  contract  reaches  the 
point  where  the  compensation  of  Fackler  is  provided  for,  it  is  so  worded 
as  to  appear  that  his  collection  of  some  premiums  is  the  condition  upon 
which  he  is  to  receive  a  commission  thereon,  but  that  upon  other 
premiums  he  was  to  have  commissions  whether  he  collected  them  or 
not.  In  the  first  place,  I  am  not  prepared  to  say  that  this  is  true.  It 
is  only  a  very  critical  reading  that  would  suggest  it  The  said  company 
stipulates  and  agrees  '*  to  allow  and  pay  the  said  George  Packler  &  Co.  a 
commission  of  twenty-five  per  cent,  on  all  the  first  premiums  collected 
by  them  or  their  agents  upon  policies  received  from  them,  and  ten  per 
cent,  for  each  year  for  four  years  on  the  subsequent  or  renewal  premiums 
thereon,"  etc.  Assuming  what  may|be,  and  I  think  perhaps  is  the  case, 
that  there  was  an  intent  in  the  location  of  the  phrase,  ''collected  by 
them,"  does  it  follow  that  such  intent  was  that  the  agent  was  to  have  a 
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comtuission  on  renewals  after  his  agency  ceased,  *v  being  provided  that 
it  might  cease  whenever  the  company  so  wishes?  Is  it  not  equally 
referable  to  an  in  ten  lion  to  allow  the  agent  his  commission  in  cases 
where  the  insured  might  transmit  his  premium  directly  to  the  com- 
pany, as  would  very  probably  be  the  case,  for  instance  where  extra 
premiums  were  paid,  they  being  as  the  testimony  shows,  a  special  ad- 
ditional premium  paid  for  a  risk  not  contemplated  by  the  policy.  It 
seems  to  me  that  one  is  as  fair  a  construction  as  the  other,  that  both 
would  hardly  be  contended  for,  and  that  we  must  remember  that  we  natu- 
rally expect  men,  when  they  are  providing  for  what  the  one  is  to  do  and 
the  other  lo  pay,  to  have  in  mind  only  the  state  of  affairs  while  the  con- 
Iract  continues,  and  that  a  stipulation  for  something  after  the  contract  is 
ended  is  not  ordinarily  to  be  looked  for  except  in  express  terms.  It  is 
rronceded  by  counsel  that  the  only  effect  of  the  location  of  the  phrase, 
"collected  by  them,"  in  the  next  clause,  relating  to  the  commissions  or 
premiums  or  policies  existing  when  the  contract  was  made,  only  has  the 
effect  of  giving  the  agent  the  commissions  although  the  premium  should 
not  pass  through  his  hands,  and  that  lact  strengthens  the  view  that  such 
was  the  only  effect  of  the  clause  in  question,  considering  the  principle- 1 
have  already  spoken  of,  that  parties  are  supposed  to  be  stipulating,  unless 
the  contrary  appears,  for  the  time  covered  by  the  contract,  and  not  lor 
something  to  happen  afterwards. 

I  am  unable  to  discover  any  particular  meaning  in  the  use  of  the 
words,  ''allow  and  pay,"  as  contended  for  by  counsel.  In  the  first  place 
both  words  are  proper  in  the  view  just  taken,  that  first  premiums  being 
always  collected  by  the  agent,  the  term,  *  "allow,"  would  naturally  apply 
lo  them  as  well  as  to  all  other  premiums  collected  by  him,  and  as  the 
parties  contemplated  the  payment  of  some  premiums  directly  to  the 
company,  the  use  of  the  word  **pay,"  also  would  be  proper.  But  if  that 
be  not  true  it  is  only  a  part  of  that  verbiage  which  is  well  illustrated  in 
the  use  of  the  pompous  terms,  "stipulates  and  agrees."  It  certainly 
could  not  be  contended  that  there  is  anything  but  a  desire  to  spread  him- 
self to  be  seen  in  the  use  by  the  writer  of  both  of  those  terms. 

Now  this  being  the  case,  it  seems  to  me  that  it  would  be  straining  a 
point  to  say,  it  we  look  along  further,  that  the  intent  of  this  contract 
was  to  provide  that  the  agent  was  to  have  something  after  the  agency 
terminated.  But  looking  at  the  entire  contract  it  seems  to  me  perfectly 
clear  that  the  parties  had  no  such  thing  in  view,  and  why  ?  The  language 
of  the  undertaking  on  each  side  is  as  follows :  **Fackler  &  Co.  agree  to 
devote  their  entire  time  and  attention  in  a  faithful  and  industrious  man- 
ner to  the  general  business  of  life  insurance  tor  said  company  in  said 
states,  in  canvassing  and  soliciting  in  said  states,  collecting  premiums  on 
policies  delivered  to  them  or  their  sub  or  local  agents,"  etc. 

The  parties  do  not  then  proceed  to  provide  separate  payments  for 
these  separate  services.  They  do  not  say  the  agent  shall  have  so  much 
lor  getting  the  application,  so  much  for  collecting  the  premiums,  but 
they  say  expressly :  "In  consideration  of  the  faithful  performance  of  the 
aforesaid  duties  by  said  George  W.  Fackler  &  Co.,"  they  shall  receive 
ihe  stipulated  commissions. 

It  is  true,  sometimes,  where  a  number  of  things,  whether  articles  to 
be  delivered,  or  services  to  be  rendered,  are  specified,  and  afterwards  a 
series  of  compensations  therefor  are  provided,  that  the  maxim,  singula 
singnlis  reddenda  is  to  be  applied,  bat  it  seems  to  me  absolutely  impos- 

8    L.  B.    27 
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sible  to  do  so  here  because  the  sums  to  be  ascertained  by  a  certain  per- 
centage or  comiuission  are  expressly  stated  to  be  the  payment,  not  only 
for  all  the  specific  things  to  be  done  by  Fackler,  as  stated  above,  but  for 
"all  other  services  pertaining  to  and  necessary  for  the  successful  prose- 
cution of  the  business/'  of  the  company  in  Ohio  and  Indiana.  That 
being  the  case  it  seems  to  me  perfectly  plain  that  what  the  parties  were 
specifying  what  he  should  do  on  the  one  hand  and  what  they  should  pay 
him  for  it  on  the  other,  while  the  agency  should  continue,  and  that  it  is 
impossible  by  fair  construction  to  find  in  the  contract  the  meaning  con- 
tended for  by  the  plain ti ST,  viz  :  that  the  intent  of  the  contract  was,  that 
for  getting  applications  of  insurance  in  this  company  the  agent  was  to  be 
entitled  to  twenty-five  per  cent,  upon  the  first  premium  and  ten  percent, 
on  renewals  inr  four  years,  regardless  of  the  continuance  of  the  agency. 

This  seems  to  me  to  settle  the  controversy.  It  may  be  said  that  it  is 
eminently  fair  that  the  company  should  continue  to  pay.  It  may  be  said 
it  is  a  hardship  on  the  agent,  after  having  sowed  the  seed  with  much  toil 
not  to  be  permitted  to  pluck  the  fruit  when  the  plucking  is  comparatively 
easy.  But  the  answer  is,  that  where  parties  make  a  contract  they  stand 
or  fall  by  it,  and  if  Fackler  intended  to  secure  to  himself  such  a  right 
it  was  easy  to  say  so.  He  might  have  done  it  by  separating  the  various 
commissions  provided  for  and  making  each  a  payment  for  some  specific 
service.  It  the  contract  provided  that  for  getting  the  insurance  he  should 
have  twenty-five  per  cent,  upon  the  first,  and  ten  per  cent,  upon  subsequent 
premiums  for  four  years,  he  would  have  a  vested  right  which  would  sur- 
vive the  termination  of  his  agency,  but  those  amounts  being  named  as 
what  he  is  to  get  for  everything  he  was  to  do  as  agent,  he  cannot  say  he 
is  entitled  to  them  after  his  agency  has  ceased,  and  he  can  no  longer  ren- 
der the  services  for  which  they  were  to  be  the  reward. 

I  am  sorry  now  that  this  view  has  so  ripened  in  my  mind  as  to  lead 
me  to  decide  the  case  without  hearing  from  counsel  for  the  defense,  that 
argument  was  not  insisted  upon  at  the  time  the  motion  for  a  non-suit 
was  made,  but  at  that  time  I  did  not  fully  grasp  the  entire  icope  of  this 
contract,  which  I  had  only  heard  read  over  once. 

Judgment  for  defendant. 

Stallo,  Kittredge  &  Wilby,  for  plaintiff. 
Jordan,  Jordan  &  Williams,  for  defendant. 
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tJoHN  R.  Davib  et  al.  V.  James  p.  Gay. 

O.  leased  a  part  of  certain  factory  buildings  in  Cincinnati  to  D.  &  A.  for  a  term 
of  years,  with  exceptions  as  to  payment  of  rents  and  surrendering  premises 
in  good  condition  at  the  end  of  the  term,  as  are  covered  by  sec.  4113,  Rev. 
Stat.,  in  the  event  said  building  became  untenantable  by  reason  of  fire,  etc, 
without  lessees*  fault;  during  the  term,  viz.:  December  11,  1880,  a  fire 
destroyed,  without  lessees'  fault,  most  of  the  buildings  rented,  so  that  they 
were  unfit  for  occupancy.  G.,  without  any  agreement  with  D.  &  A.,  reentered 
and  rebuilt  the  factory  substantially  as  before,  during  which  time  lessees  car- 
ried on  no  business  therein,  but  were  frequently  on  the  premises  in  care  of 

t  This  judgment  was  reversed  by  the  Supreme  Court ;  see  opinion,  47  O.  S.,  396. 
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their  chattel  property  not  wholly  destroyed.  Januaty  11,  1881,  G.  notified 
lessees  that  the  property  was  now  ready  for  their  occupancy,  and  of  their 
liability  for  rent  from  that  date;  and  on  January  13,  1881.  D.  &  A.  refused  U' 
reoccupy,  and  claimed  that  the  iire  terminated  ihe  lease. 
fle/df  that  the  lessees  are  not  estopped  from  claiming  their  release  from  obliga- 
tion to  pay  rent  under  the  lease;  that  sec.  4113,  Rev.  Stat.,  did  not  give  an 
exclusive  option  to  lessees,  but  that  such  destruction  by  fire  gave  an  option 
to  both  lessor  and  lessees  to  terminate  the  lease,  and  that  a  re-entry  by  the 
lessor  in  this  case  without  any  agreement  is  presumed  to  have  been  in  his  right- 
ful exercise  of  his  option  to  reoccupy  and  terminate  the  lease. 

Error  to  the  Superior  Court. 

BUCHWAI^TBR,  J. 

The  action  below  was  upon  eleven  counts  for  the  recovery  of  money.  The 
court  below  found  against  Gay  except  on  the  ninth  count,  which  was  for  the 
recovery  of  money  as  rent,  from  January  7th  to  May  7,  1881,  at  the  rate  of  :s>125  per 
month,  under  a  lease  executed  by  James  P.  Gay,  the  owner,  to  John  R.  Davie  and 
others,  the  tenants. 

The  lease  covered  a  part  of  certain  factory  premises,  on  the  south  side  of  New 
street,  this  city,  together  with  an  agreement  by  lessors  to  provide  certain  power 
to  operate  the  machinery  of  the  lessees. 

The  defense  was,  that  said  premises,  without  any  fault  of  lessees,  were 
destroyed  by  fire  on  the  11th  day  of  December,  1880;  that  they  thereby  became 
untenantable  and  unfit  for  occupancy,  and  that,  therefore,  they  surrendered  pos- 
session thereof  to  the  owner. 

On  the  issues  of  fact  and  law  as  submitted  to  it  without  a  jury,  the  court  held 
the  lessees  liable  for  the  rent  and  gave  judgment  for  the  landlord. 

By  the  proof  it  is  clear  that,  without  any  fault  of  the  lessees,  there  was  such 
.•I  destruction  of  the  premises  by  the  fire  of  December  11,  1880,  that  they  were 
unfit  for  occupancy.  The  floors  were  destroyed  and  the  machinery  of  the  tenants 
injured  and  dropped  into  the  basement.  Without  any  agreement  between  the 
parties  as  to  future  occupancy,  without  a  word  said  as  to  the  PHuie,  the  landlord 
entered  npon  the  premises,  took  possession,  and  rebuilt  them. 

On  January  10th  he  notified  by  letter  the  lessees  that  the  premises  from  and 
after  January  llth  would  be  ready  for  their  occupation.  On  the  13th,  three  days 
thereafter,  the  lessees,  after  having  employed  an  architect  to  examine  the  premisses, 
answering  said,  that  by  reason  of  the  fire  they  were  not  bound  by  the  lease  and 
would  not  reoccupy  the  premises. 

The  lease  had  this  covenant  or  agreement, "  that  said  lessees  will  pay  said 
rents  in  manner  aforesaid,  except  said  premises  shall  be  destroyed  or  rendered 
untenantable  by  fire  or  other  unavoidable  accident  *  *  *  and  at  the  end  of 
said  term  they  will  deliver  up  said  premises  in  as  good  order  and  condition  a^ 
they  now  are    •    •    •    damage  by  fire  and  other  unavoidable  casualty  except<»d." 

Section  4113,  Rev.  Stat.,  provides:  "The  lessee  of  any  building  which,  with- 
out any  fault  or  neglect  on  his  part,  is  destroyed  or  injured  by  the  elements,  or 
other  cause,  as  to  be  unfit  for  occupancv,  shall  not  be  liable  to  pay  rent  to  the 
lessor  or  owner  thereof,  after  such  destruction  or  injury,  unless  otherwise 
expressly  provided  by  written  agreement  or  covenant ;  and  the  lessee  shall  there- 
upon surrender  possession  of  the  premises  so  leased.*' 

It  is  claimed  by  counsel  for  the  landlord  that  this  section  gives  to  the  lessee 
the  exclusive  option  of  surrender  of  the  lease,  but  that  he  shall  surrender  the  posses- 
sion before  he  can  avail  himself  of  the  right  provided  for  him  to  be  acquitted  of 
the  rents,  and  he  cites  Johnson  et  al.  v.  Onpenheim,  55  N.  Y.,  280.  as  maintain- 
ing that  view,  and  claims  that  the  New  York  Statute  (vol.  3.  sec.  2208,  Rev.  Stat.) 
is  substantially  the  same  as  the  Ohio  Statute;  but  the  concluding  part  of  the  para- 
graph reads,  "and  the  lessees  or  occupants  may  thereupon  quit  and  surrender 
possession  of  the  leasehold  premises  and  land  so  leased  or  occupied,*'  the  differ- 
ence being  substantially  in  the  use  of  the  word  "  may  "  for  "  shall  '* 

The  case  cited  was  determined  against  the  tenants,  upon  the  ground  that  they 
were  in  fault  themselves  in  refusing  license  to  the  adjoining  lot  owners  to  go  upon 
their  premises  and  shore  up  their  division  wall  to  prevent  injury  by  the  excava- 
tion about  to  be  made  on  such  adjoii>ing  lot.  However,  the  court  in  that  case 
announced  the  principle,  as  claimed  by  counsel  for  the  landlord,  that  the  New 
York  Statute  gave  the  option  in  favor  of  the  leasee. 

We  cannot  read  this  statute  in  Ohio  with  that  construction.  We  do  not  read 
it  as  one  of  exclusive  option  to  the  lessee;  not  that  lessee  ntay  surrender  posses- 
sion, but  as  it  reads  here  "shall,"  and    being  a  right  reserved  in  favor  of  the 
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lessor,  that  is  that  the  fire  or  other  destruction  relieves  the  tenant  or  lessee  from 
the  payment  of  the  rents,  that  he  shall  surrender  possession  and  that  lessor  is 
thereby  given  the  right  to  take  possession  and  regain  his  estate.  That  this  is  a 
right  in  his  favor  also,  which  the  lessor  may  take  into  account  in  making  his 
lease,  vix.:  that  he  may,  in  case  of  such  destruction  of  his  buildings,  re-enter  and 
put  such  other  improvements  as  he  may  wish,  upon  the  premises,  irrespective  of 
what  they  may  have  been  before. 

Again,  we  are  of  opinion,  that,  the  landlord  having  re-entered  and  rebuilt 
without  any  agreement  or  understanding  between  him  and  the  lessees,  it  is  to 
be  presumed  rather  that  he  was  exercising  his  right  or  option  under  the  statute, 
to  claim  the  lease  terminated — and,  if  not  presumed  that  he  claimed  a  right  tn 
so  re-enter  and  terminate  the  lease  as  under  the  statute,  then,  when  he  entered 
without  any  agreement  or  understanding  with  or  permission  from  the  lessees, 
his  possession  was  an  eviction  of  the  lessees;  lor  there  was  no  right  reserved  in 
the  lease  expressly  eiving  to  him  the  privilege  of  re-entering  for  the  purpose  of 
rebuilding.  But  it  is  claimed  that  the  lessees  are  estopped  to  now  deny  their 
tenancy  or  liability,  because  it  is  said  they  were  in  partial  possession  of  the 
premises  while  the  landlord  was  rebuilding. 

We  have  read  the  testimony  and  are  unable  to  find  the  occupancy  other  than 
consistent  with  taking  care  of  the  machinery  on  the  premises,  and  such 
property  as  there  remained.  The  lessees  did  not  use  the  premises  as  theretofore. 
From  their  need  of  a  factory  building  it  was  impossible  for  them  to  carry  on  their 
manufacturing  business.  They  were  excluded  from  the  possession  of  even  the 
shell  or  outside  walls  of  the  factory.  Their  occupancy  of  the  premises  was  not 
such  as  to  estop  them  from  denying  that  they  were  there  as  lessees,  especially  as 
the  landlord  was  in  possession,  occupying  and  rebuilding  the  premises  to  the 
exclusion  of  lessees,  except  with  reasonable  opportunity  to  care  for  and  remove 
their  property.  Besides,  tue  time  was  reasonable  in  which  they  notified  the  land- 
lord that  they  would  not  continue  in  possession  of  the  premises  under  thia  lease. 

Judgment  reversed. 

Jordan,  Jordan  &  Williams,  for  plaintiffs  in  error. 

Tafl  ^  Lloyd,  contra. 


[88  LANDLORD  AND  TENANT. 

[Hamilton  District  Court,  January  15,  1888w] 
Buchwalter,  Conner  and  Maxwell,  JJ. 

tCROWN  Manufacturing  Co.  v.  Sarah  E.  Gay, 

1.  Where  a  landlord  agrees  to  furnish  tenant  with  power,  the  destruction  of  tbe 

building  from  whence  the  power  is  supplied  and  the  temporary  cutting  off 
of  the  supply  of  power  does  not  render  the  premises  of  the  tenant  "  unfit 
for  occupancy,"  which  under  sec.  4113,  Rev.  Stat.,  terminates  the  lease. 

2.  Eviction  from  part  of  the  premises,  entitles  tenant  to  a  proportionate   reduc- 

tion of  rent,  where  such  eviction  is  by  a  stranger  under  a  paramount  title 
to  the  landlord;  but  eviction  by  landlord,  not  acquiesced  in  by  tenant,  re- 
lieves tenant  from  payment  of  all  rent  while  so  evicted. 

8.  A  re-renting  after  lessee  has  claimed  to  abandon  is  not  an  assent,  for  the  lessor 
may  re-rent  as  agent  of  the  lessee. 

Error  to  the  Superior  Court  of  Cincinnati. 

Conner,  J. 

This  was  an  action  for  the  recovery  of  rent  of  premises  on  Seventh 
street  and  two  rooms  in  a  building  on  New  street,  in  Cincinnati,  under  a 
lease  from  J.  P.  Gay  to  the  Crown  Manufacturing  Co.,  executed  February 
7, 1880,  for  a  term  of  two  years  and  five  months.  Gay's  interest  passed  by 
assignment  to  the  plaintiff  below,  who  is  the  defendant  in  error.     Under 

fThis  judgment  was  affirmed  by  the  Supreme  Conrt,  refusing  leavr  to  file  a 
petition  in  error,  January  11,  1887. 
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this  lease,  power  was  to  be  furnished  by  the  lessor  from  other  premises  ol 
his  on  New  street,  to  run  the  Seventh  street  premises  occupied  by  the  lessee ; 
and  without  such  power,  said  premises  would  be  comparatively  useless  for 
the  purposes  of  the  lessee.  A  fire  occurred  on  December  11, 1 880,  whereby 
the  New  street  building  of  the  lessor,  with  its  engines  and  machinery, 
from  which  power  was  supplied  to  ihe  Seventh  street  premises  of 
lessee,  was  entirely  destroyed ;  but  said  building  was  rebuilt  and  supplied 
with  proper  engines  and  machinery  by  the  11th  of  January,  1881,  and  due 
notice  thereof  was  given  to  the  lessee.  The  plaintifiF  below  sought  to  re- 
cover the  rent  under  said  lease  for  the  period  from  October  7,  1881 ,  to 
July  6,  1882,  after  deducting  for  the  rent  of  the  two  rooms  in  the  build- 
ing on  New  street,  embraced  within  the  lease  to  the  defendant  below,  but 
which  were  admitted  to  have  been  rented  by  the  lessor  to  the  Barb  Wire 
Fence  Co.,  with  the  alleged  consent  of  the  defendant  below ;  and  after  a 
further  deduction  for  the  rent  of  the  Seventh  street  premises  to  Ault  & 
Wiborg,  Irom  May  7,  1882,  to  July  6,  1882,  which  the  plaintiff  below 
claimed  was  rented  by  Gay,  the  lessor,  as  agent  of  the  lessee,  the  defend- 
ant below,  after  the  lessee  had  abandoned  the  premises. 

The  lessee  paid  the  rent  under  the  lease  in  full,  f!om  January  7, 1881, 
to  May  7,  1881,  and  in  whole  or  in  part  from  May  7,  1881,  to  September 
7th  of  the  same  year. 

The  lessee  admitted  the  execution  of  the  lease,  and  set  up  as  defenses 
to  the  action : 

1.  That  the  fire  of  December  11,  1880.  cut  off  the  supply  of  power 
to  the  Seventh  street  premises, and,  under  the  provisions  of  sec.  4113  of  Re- 
vised Statutes,  rendered  said  Seventh  street  premises  untenantable  and 
"  unfit  for  occupancy  ;  "  that  the  lessee  thereupon  surrendered  possession 
of  the  premises ;  that  the  lease  thereupon  terminated  ;  and  that  thereafter 
the  lessee  did  not  use  or  occupy  the  premises. 

2.  That  the  renting  of  the  two  rooms  to  the  Barb  Wire  Fence  Co., 
and  its  occupation  thereof,  was  without  the  knowledge  or  consent  of  the 
lessee,  and  that  thereafter  power  was  not  tendered  by  the  lessor  to  run  the 
Seventh  street  premises. 

8.  That  the  lessee  was  ignorant  of  such  renting  and  occupancy  of 
rooms  by  the  Barb  Wire  Fence  Co.  until  September,  1881,  which  was 
some  months  after  the  Fence  Co.  had  taken  such  possession :  that,  in 
ignorance  thereof,  the  lessee  had  paid  rent  on  the  premises  until  Septem- 
ber 7,  1881 ;  that  then  ascertaining  the  facts  as  to  such  renting,  it  declined 
thereafter  to  pay  rent,  and  surrendered  and  abandoned  the  whole  prem- 
ises. 

4.  That  the  renting  of  a  portion  of  the  premises  to  Ault  &  Wiborg 
was  without  its  knowledge  or  consent. 

5.  That  the  lease  contained  clauses  providing  that  the  rent  was  pay- 
able **  except  said  premises  shall  be  destroyed  or  rendered  untenantable 
by  fire  or  unavoidable  accident,"  and  for  peaceable  possession. 

Under  sec.  4113  of  the  Rev.  Stat.,  loss  of  power  cannot  be  said  to  be 
a  rendering  of  the  premises  "  unfit  for  occupancy,"  which  terminates  the 
lease.  At  most,  it  could  be  but  a  ground  for  damages,  to  be  set  up  by 
way  of  counterclaim.  And,  as  the  fire  of  December  11,  1880,  in  no  way 
affected  the  property  embraced  in  the  lease  to  the  lessee,  except  by  tem- 
porarily cutting  off  the  supply  of  power,  there  was  no  destruction  or  ren- 
dering the  premises  **  untenantable  by  fire  or  unavoidable  accident,"  under 
the  provisions  of  the  lease,  which  would  excuse  the  non-payment  of  rent. 
As  to  the  alleged  eviction  of  lessee  by  the  renting  of  the  rooms  to  the 
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Barb  Wire  Fence  Co.,  and  Ault  &  Wiborg  the  testimony  is  conflicting  and 
contradictory.  The  rule  of  law  in  such  cases  is  well  settled,  namely,  that 
where  a  tenant  is  evicted  from  a  part  of  the  premises,  he  is  entitled  to  a 
proportionate  reduction  of  rent,  if  the  eviction  is  by  a  stranger  under  a 
title  paramount  to  his  landlord's ;  but  if  the  eviction  is  by  the  landlord 
himself,  then  he  is  relieved  from  paying  any  rent  under  the  tenancy, 
while  so  evicted,  unless  he  acquiesces  in  such  eviction  by  assent  or  failure 
to  act.     Wood's  Landlord  &  Tenant,  sec.  481. 

Applying  this  rule  to  the  case  at  bar,  we  are  satisfied  that  the  rent- 
ing to  Ault  &  Wiborg  was  long  after  the  lessee  had  abandoned  the  prem- 
ises ;  that  such  renting  was  by  the  lessor  as  the  agent  of  the  lessee,  and 
was  not  an  eviction.  As  to  the  renting  to  the  Barb  Wire  Fence  Co.,  the 
testimony  is  very  much  more  conflicting,  and  some  of  it  irreconcilable ; 
but  as  the  trial  court  had  the  witnesses  before  it,  and  was.  therefore,  bet- 
ter able  to  judge  of  the  credibility  of  the  witnesses,  and  weight  to  be  given 
their  evidence,  we  do  not  feel  that  we  should  reverse  its  finding  that  such 
renting  was  with  the  knowledge  and  consent  of  the  lessee  when  made,  or 
was  subsequently  ratified ;  that  it  was  not  an  eviction,  and  no  defense  to 
an  action  lor  rent  under  the  lease. 

As  to  the  other  defense^,  we  find  there  was  a  tender  of  power  upon 
the  rebuilding  of  the  destroyed  building,  which  complied  with  the  terms 
of  the  lease,  and  that  no  further  tender  was  necessary,  and  that  the  lessee 
did  not  surrender  the  premises  at  the  time  of  the  cutting  off  of  lhesupp'\ 
of  power,  by  the  fire  of  December  11,  1880,  but  continued  in  possessi  n 
thereof,  and  paid  the  rent  thereon  for  months  thereafter,  with  little  or  no 
objection. 

The  judgment  oi  the  court  below  will  therefore  be  affirmed* 

Jordan.  Jordan  &  Williams,  for  plaintiff*  in  error. 

Lloyd  &  Taft,  for  defendant  in  error. 


265  BUILDING  ASSOCIATIONS. 

[Superior  Court  of  Cincinnati,  General  Term.] 

tSsiBEL  KT  Ai*.  V.  Victoria  Building  Assn.  No.  2. 

1.  The  shares  in  building  associations,  as  they  are  now  organized,  are  not  necessar- 

ily of  equal  value,  but  the  value  of  each  is  to  be  determined  by  adding  together 
the  dues  properly  credited  upon  it ;  and  the  amount  of  the  earninjLis  ot  the  asso- 
ciation to  which  the  holder  of  each  share  is  entitled,  is  a  sum  proportioned  to 
the  total  earnings  of  the  association,  as  the  value  of  his  share  is  to  the  total 
value  of  all  the  shares. 

2.  The  provision  requiring  an  annual  rebate  of  interest  to  be  made  by  building  asso- 

ciations upon  dues  paid  in  daring  the  year  by  borrowing  members,  found  in 
sec.  3835,  of  the  Rev.  Stat.,  as  amended  April  15, 1880  (77  O.  L.,  208),  is,  in  effect, 
the  same  as  if  the  association  were  required  to  credit  the  dues  so  paid,  upon  the 
loans  preTiously  made  to  such  borrowing  members. 

8.  The  effect  of  such  rebate,  or  credit,  is  such  that  the  amount  so  credited  can  not 
thereafter  be  treated  as  a  part  of  the  dues  standing  to  the  credit  of  the  borrow- 
ing member,  in  computing  the  value  of  his  stock  for  the  purpose  of  ascertain- 
ing the  ratable  share  ot  the  earnings  of  the  association,  to  which  he  may  be 
entitled  upon  the  same. 

4.  Borrowing  members  of  a  building  association  who  become  such  alter  the  passage 
of  the  amendment  to  sec.  3836,  are  subject  to  its  provisions,  and  an  amendment 
to  the  constitution  of  the  association,  made  necessary  by,  and  in  conformity  to 
said  amended  section,  is  binding  upon  such  members,  although  adopted  after 
they  had  become  borrowers. 

t  This  judgment  was  reversed  by  the  Supreme  Court;  see  opinion,  43  O.  S.,  371. 
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Peck,  J. 

This  action  was  be^un  and  is  prosecuted  by  the  plaintiffs  to  enjoin  the  defend- 
ant association  from  enforcing  an  amendment  to  its  cousiitutiou,  as  to  the  distri- 
bution oi  earnings,  whereby  it  is  claimed  that  plaintiffs  will  be  iujuied.  The 
original  clause  in  the  constitution  relating  to  divi(lends  lead  as  follows:  **The  sec- 
retary shall  calculate  the  profits  of  each  member  every  six  months  and  enter  them 
into  their  books."  This,  it  is  alleged,  was  amende<t  October  11,  \tiSS,  after  plaintiffs 
had  become  members  and  had  borrowed  money  from  the  association,  by  the  addi- 
tion of  the  followiug:  '*An  annual  stttlemeut  shall  be  had  with  t^tch  borrowing 
member,  when  he  shall  receive  a  rebate  of  interest  on  the  amount  of  dues  paid  and 
earnings  credited  for  the  expiring  year.  But  upon  sums  so  credited,  he  shall  receive 
no  further  dividends.  Upon  payment  by  a  borrowing  member  oi  a  sum  or  sums 
aggregating  the  sum  of  $oOO,  he  shall  be  permitted  to  cease  pHying  premium  on  one 
share." 

It  is  claimed  that  the  effect  of  this  amendment,  if  permitted  to  become  operative, 
will  be  to  establish  a  distinction  between  borrowing  and  non-borrowing  members, 
whereby  a  considerable  portion  of  the  earnings  which  should  be  credited  l)orrow- 
ing  members,  will  l>e  illegally  withheld  from  them  and  credited  to  the  nuii-borrow- 
ing  members,  thereby  making  the  dividends  of  the  hitter  much  larger  than  those  of 
the  former  class  of  members.  That  the  association  is  threatening  to  ond  will,  unless 
restrained,  credit  the  non-borrowing  members  with  dividends  in  accordance  with 
the  amendment,  and  such  borrowers  will  withdraw  from  the  association,  taking  with 
them  their  shares  and  the  dividends  so  allotted  to  them,  thereby  working  irrepara- 
ble injury  to  the  plaintiffs. 

To  the  petition  containing  the  foregoing  allegations,  the  association  answers 
admitting  the  adoption  of  the  amendment,  and  the  intention  to  enforce  it,  but 
deuyinj?  that  it  will  work  any  injustice  to  the  plaintiffs,  or  other  borrowing  mem- 
bers, in  the  distribution  of  the  earnings  of  the  association,  and  asserting  that  the 
amendment  was  adopted  in  accordance  with  the  provisions  of  the  constitution  as 
to  amendments,  and  was  rendered  necessary  by  a  chnnge  in  the  statutes  of  the 
state  caused  by  the  passage  of  what  is  known  as  the  Moore  Law,  April  16,  1880 
(77  O.  L.,  208),  amending  sec.  3835  of  the  Revised  Statutes. 

By  wav  of  cross- petition  defendants  allege  that  certain  of  the  plaintiffs,  since 
the  adoption  of  the  amendment,  have  been  erroneously  credited  b^  the  secretary 
of  the  association  with  dividends  upon  the  total  amount  of  dues  paid  in,  instead  of 
upon  the  amount  paid  in  since  the  last  preceding  dividend,  as  they  should  have 
been,  pursuant  to  the  provisions  of  the  amendment,  and  praying  for  an  order  can- 
celling the  enoneous  credits,  and  enjoining  the  plaintiffs  from  transferring  their 
pass-books  in  which  such  credits  are  entered,  until  the  corrections  shall  have  been 
made.  To  the  answer  and  cross-petition  of  defendant  plaintiffs  demurred.  A 
temporary  injunction  was  granted  plaintiffs  at  the  time  of  the  filing  of  the  petition, 
restraining  defendants  as  therein  prayed  for,  which  the  defendants  moved  the  court 
to  dissolve,  whereupon  both  the  demurrer  and  motion  were  reserved  to  the  genera] 
term,  and  are  now  before  us. 

It  is  apparent  at  a  glance  that  all  the  questions  in  the  case  depend  upon  that 
one  which  relates  to  the  validity  of  the  amendment  to  the  constitution  of  the 
building  association,  adopted  as  aforesaid,  and  that  in  turn  depends  upon  the  con- 
struction to  be  placed  upon  sec.  3835  as  amended.  Said  section  f  rovides  that  after 
setting  apart  a  sum  sufficient  to  pay  expenses  and  contingent  losses  *'the  n  sidue  of 
such  earnings  shall  be  transferred  to  the  credit  of  all  members  borrowing,  and  non- 
borrowing,  to  be  paid  ratably  to  them  at  such  times  and  in  such  minner  as  the  asso- 
ciation, by  its  constitution  and  by-laws,  rules  and  regulations  in  conformity  with 
this  act  may  provide.*'  It  is  further  provided  in  the  same  section,  that,  "the  asso- 
ciation shall,  at  the  end  of  each  ]^ear,  make  a  rebate  ot  interest  on  the  amount  of 
dues  paid  on  loans  awarded.'*  Prior  to  the  passa^^e  of  the  act  in  quertion  ii  appears 
to  have  been  the  custom  to  give  no  credit  to  the  borrower  on  his  loan  until  his  pa^^- 
ment  of  dues,  with  their  proportion  of  the  profits,  equalled  the  par  value  or  his 
stock,  but  when  that  time  arrived  he  was  not  only  credited  with  the  payment  of  his 
stcck,  but  the  same  was  applied  to  the  extinguishment  of  the  loan.  In  this  manner 
the  borrower  was  required  to  pa^  interest  upon  the  original  amount  of  his  loan  up 
to  the  time  of  its  final  extinguishment,  notwithstanding  the  fact  that  his  weekly 
payments  of  dues  before  that  time  may  have  accumulated  a  large  sum  in  the  treas- 
ury of  the  association  to  his  credit,  but  on  the  other  hand,  by  virtue  of  his  payment 
of  dues  he  participated  equally  with  every  other  member,  borrowing  and  non-bor- 
rowing, in  the  profits  of  the  association.  The  provision  for  an  annual  rebate  of 
interest  works  a  material  change  in  this  system.    It  is  no  longer  possible  to  charge 
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the  borrower  interest  upon  the  original  amount  of  his  loan,  he  must  have  an  annual 
rebate  "of  interest  ou  the  amount  of  dues  paid  on  loans  awarded." 

It  is  claimed  on  behalf  of  the  Association  that  the  change  worked  by  the  require- 
ment as  to  rebate  of  interest  necessitates  a  change  in  the  distribution  of  earnings. 
That  if  the  borrower  does  not  continue  to  pay  interest  upon  the  full  amount  of  his 
loan,  but  takes  a  rebate,  or,  in  other  words,  a  credit  by  reason  of  the  payment  of 
his  dues  for  the  year,  he  cannot  afterwards  claim  dividends  upon  the  dues  so  cred- 
ited. On  the  part  of  the  plaintiffs,  it  is  claimed  that  they  are  entitled  to  both  the 
rebate,  and  to  subsequent  dividends  upon  the  amount  of  aues  made  the  basis  of  the 
rebate. 

Neither  party  seeks  to  evade  the  application  of  the  statute.  The  plaintiffs 
claim  the  reoate  for  which  it  provides,  and  the  defendants  admit  the  right  to 
rebate,  but  say  that  plaintiffs  cannot  also  have  dividends  upon  the  principal  on 
which  the  interest  has  been  rebated. 

A  borrower  from  a  building  association  occupies  towards  it  a  dual  relation.  As 
they  are  organized  no  one  can  be  a  botrower  who  is  not  also  a  member.  As  a  mem- 
ber he  has  the  same  rights  and  obligations  as  other  members,  as  a  borrower  he  has 
obligations  not  resting  upon  the  non-borrower.  As  a  member  he  is  bound  to  pay 
his  weekly  dues  upon  his  share  of  stock  until  the  same  is  paid  up,  as  a  borrower 
he  is  also  bound  to  pay  off  his  loan.  As  a  member  he  participates  in  the  profits  of 
the  association.  As  a  borrower  he  contributes  by  his  payments  of  interest  to  swell 
the  fund  from  which  the  profits  arise. 

No  person  can  pay  two  debts  with  a  single  sum  equal  to  but  one  of  them»  and 
no  person  can  have  two  credits  at  the  same  time  for  one  payment.  The  non-bor- 
rower receives  dividends  because  he  has  an  accumulated  sum  to  his  credit  in  the 
association,  the  borrower  is  entitled  to  the  same  as  long  as  his  payments  of  dues 
remain  to  his  credit  as  such,  but  the  moment  he  transfers  them  to  his  loan  account 
and  takes  a  credit  for  them  upon  that,  they  must  cease  to  remain  as  a  credit  of  dues 
to  him,  for  he  has  applied  them  to  a  different  purpose,  to  the  payment  of  another 
obligation.  When  he  takes  such  credit  he  ceases  to  stand  upon  the  same  footing 
as  the  non-borrower.  The  money  of  the  latter  in  such  case  remains  simply  as  so 
much  paid  in  to  his  credit,  the  money  of  the  borrower  has  been  paid  in  it  is  true, 
and  his  share  is  to  that  extent  thereby  paid  up,  but  the  money  cannot  stand  to  his 
credit,  because  he  has  transferred  it  to  another  account.  It  appears  to  us  that  the 
claim  of  plaintiffs  herein  is  of  a  right  to  draw  upon  "dues"  account  for  funds 
wherewith  to  pay  their  loan  accounts,  and  take  a  credit  on  the  latter  without  being 
charged  on  the  former. 

It  may  be  claimed  that  in  any  event  the  dues  were  nltimatel  j  to  be  applied  to 
the  payment  of  the  loan,  but  there  are  two  considerations  to  be  observea  in  that 
connection :  First — The  dues  were  not  to  be  applied  to  the  payment  of  the  loan 
as  long  as  they  were  treated  as  dues,  but  when  their  sum,  together  with  any  other 
credits  there  might  be  due  the  borrower,  were  sufficient  to  fully  pay  the  share  of 
stock,  then  the  share  became  an  asset  available  to  the  owner,  and,  by  virtue  of  his 
contract,  applicable  to  the  payment  of  the  loan.  Second — But  what  is  more  con- 
clusive, the  moment  the  dues  were  paid  up,  and  the  share  into  which  they  were 
merged  was  applied  to  the  loan,  that  application  extinguished  the  credit  arising 
from  the  payment  of  dues,  or  in  other  words  when  the  amount  of  duesequalled 
the  amount  of  the  loan,  the  credit  was  applied  to  the  debit,  both  were  extinguished 
and  the  borrower's  relation  to  the  company  ended.  So,  if  we  admit  th<)t  it  is  cor- 
rect to  say  that  the  dues  were,  in  any  event,  to  be  finally  applied  to  the  loan,  we 
find  that  such  application  necessarily  put  an  end  to  their  existence  as  dues  cre<Uted 
to  the  borrower. 

11  the  argument  of  plaintiffs  herein  be  correct,  the  borrower's  interest  did  not 
then  cease.  The  application  of  his  dues  to  his  loan  did  not  extinguish  his  righ  to 
a  credit  for  them  as  dues,  and  he  should  have  continued  to  receive  dividends  upon 
the  full  amount  of  such  payments,  regardless  of  the  fact  that  he  had  applied  them 
on  another  account.  To  such  a  conclusion  are  the  plaintiffs  driven  by  the  logic  of 
their  claim.  If  one  shall  not  be  charged  for  a  partial  application  of  dues  to  the  pay- 
ment of  his  loan,  why  shall  he  be  charged  when  the  sum  of  all  his  dues  is  applied 
to  payment  of  the  entire  loan?  If  the  application  of  all  a  borrower's  dues  to  the 
payment  of  his  whole  loan  extinguishes  his  entire  interest  in  the  association,  why 
should  not  a  partial  application  of  dues  to  the  same  purpose  work  an  extinguish- 
ment pro  taniof 

The  case  would  not  be  different  if  the  borrower  were  to  continue  to  pay  interest 
npon  the  full  amount  of  his  loan,  and  received  back  the  amount  of  tne  rebate  in 
cash.  In  that  event,  if  the  payments  were  one  dollar  per  week  and  the  dividend 
and  rebate  were  each  six  per  cent,  at  the  end  of  a  year  the  borrowers  would  receive 
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dividend  on  $52.00— $3.12,  rebate  on  same  $3.12— while  the  non-borrower  \yould 
receive  only  the  dividend,  and  yet  both  have  paid  in  the  same  amount  of  dues.  A 
farther  computation  embracing  subsequent  years  would  give  a  still  more  favorable 
showing  for  the  borrower  and  a  less  favorable  one  for  the  nou-borrower. 

It  ha^  been  suggested  that  the  granting  of  a  rebate  of  interest  is  not  the  same 
as  taking  a  credit  upon  the  principal  of  the  loan.  We  are  unable  to  perceive  any 
difference  except  in  name.  As  the  principal  of  the  loan  is  to  be  paid  from  the 
fund  arising  from  the  accumulation  of  dues,  wherever  the  payments  into  that  fund 
are  made  the  basis  of  a  rebate  of  interest,  that  is  practically  the  application  of  the 
fund  to  the  reduction  of  the  borrower's  debt.  The  only  reason  for  rebating  interest 
is  that  dues  sufficient  to  equal  a  part  of  the  loan  have  been  paid,  and  such  payments 
in  contemplation  of  the  statute  reduce  the  amount  of  the  borrower's  debt,  and 
hence  he  should  have  a  rebate.  The  language  of  the  statute  indicates  that  the  dues 
are  to  be  treated  as  paid  upon  the  loan.  The  words  are  "  a  rebate  of  interest  on  the 
amount  of  dues  paid  an  loans  awarded." 

It  has  been  suggested  by  the  learned  counsel  for  plaintiff,  that  the  payment  of  a 

Eremium  by  the  borrower  for  his  loan  in  some  way  or  other  entitles  him  to  have 
oth  rebate  and  dividend.  The  premium  is  a  sum  voluntarily  agreed  to  be  paid  by 
the  borrower  in  consideration  of  the  priority  awarded  him  in  securing  a  loan.  It 
is  of  <!ourse  onlj^  paid  by  borrowing  members,  and  is  a  source  of  profit  to  the  com- 
pany, but  it  can  in  no  manner  be  made  a  basis  for  the  distribution  of  earnings. 
Dividends  are  paid  upon  stock  to  stockholders,  not  upon  credits  or  assets  of  the 
company.  A  borrower  has  no  claim  to  dividends  except  from  the  fact  that  he  is  a 
member.  He  pays  the  premium  only  in  his  capacity  as  a  borrower.  As  to  the  rebate, 
the  statute  bases  that  solely  upon  the  payment  of  dues.  If  there  were  no  premium 
the  association  would  be  bound  to  grant  the  rebate,  and  there  is  no  relation  fixed 
between  the  amount  of  the  rebate  and  the  amount  of  the  premium.  The  latter  is  a 
sum,  determined  by  competitive  bidding,  varying  greatly  in  different  associations, 
and  from  time  to  time  in  the  same  association.  It  coulcf  hardly  be  the  basis  of  any 
fixed  rule  as  to  rebate,  and,  as  we  have  seen,  the  statute  makes  no  allusion  to  it  in 
that  connection.  We  are  of  opinion  that  the  fact  that  premiums  were  paid  by  the 
plaintiffs  cannot  affect  the  question  before  us. 

We  have  found  it  necessary  to  go  into  this  brief  examination  of  the  practical 
effect  of  the  rule  as  to  rebate  and  dividend  contended  for  by  plaintiffs,  because  of 
the  peculiar  nature  of  these  associations,  the  object  being  to  determine  what  would 
be  a  "  ratable  "  distribution  of  the  earnings  of  the  association  in  accordance  with 
the  terms  of  the  statute.  In  an  ordinary  corporation  the  payment  of  t^  e  shares  by 
Fubscribers  is  a  proceeding  preliminary  to  other  operations.  In  a  building  associa- 
tion, as  organized  under  the  laws  of  Ohio,  payment  of  the  shares  is  made  in  small 
installments,  usually  by  the  week,  extended  over  a  considerable  period,  and  when 
the  share  is  paid  up,  that  is  the  end  of  its  existence.  It  is  the  interval  between 
the  subscription  and  the  final  payment  of  a  share,  into  which  all  the  operations  oi 
the  association  and  its  members  so  far  as  they  relate  to  that  share,  are  crowded. 

This  peculiarity  of  building  associations  bears  directly  upon  the  questions  in 
this  case.  In  other  corporations  a  share  is  the  unit  of  interest  upon  which  divi- 
dends are  computed.  All  shares  are  of  equal  value.  But  such  is  not  necessarily 
the  case  in  a  building  association.  Xhere  a  share  is  of  value  in  proportion  to  the 
number  of  payments  which  have  been  made  upon  it,  and  the  payments  may  run 
from  one  dollar  to  the  full  value  of  the  share.  .Hence  in  distributing  earnings 
among  shareholders  it  is  impossible  to  assume  as  a  basis  of  distribution  that  all 
shares  are  of  the  same  value.  The  only  true  method  is  to  ascertain  the  value  of 
each  share,  determined  by  the  amount  paid  upon  it  and  allot  to  each  a  sum  of  the 
earnings  proportioned  to  the  total  earnings  as  the  value  of  the  share  is  to  the  total 
value  of  all  the  shares,  and  this  we  understand  to  be  the  practice  of  the  defendant 
and  other  associations  organized  under  the  laws  of  Ohio,  and  such  practice  is  a  fair 
compliance  with  the  statut&providing  for  a  ratable  distribution  of  earnings. 

The  question  here  raised  goes  to  the  ascertaining  of  the  value  of  the  shares  of 
borrowers.  Shall  they,  for  dividend  purposes,  be  credited  with  dues  which  have 
been  credite4  upon  their  loans  for  the  purpose  of  rebate?  For  the  reasons  before 
given,  we  hold  they  cannot  The  two  accounts  are  separate  and  distinct.  North 
American  Building  Association  v.  Sutton,  35  Pa.  St.,  463 ;  Spring  Garden  Association 
V.  Tradesmen's  Association,  46  id,^  493;  State  v.  Hombacker,  13  Vroom,  636,  and 
&  c.  12  id,y  519;  Bndlich  on  Building  Associations,  section  452.  The  original  pay- 
ment of  dues  had  the  effect  to  extinguish  a  part  of  the  member's  liability  on  his 
share,  and  created  a  credit  in  his  favor,  and  the  transfer  of  the  credit  to  loan 
account  does  not  revive  such  member's  liability  for  the  amount  of  his  share  so  paid, 
but  there  is  no  longer  a  sum  on  "duet» "  account,  on  which  he  can  be  entitled  to 
dividends.    It  is  the  paid  portion  of  his  share  which  is  applied  as  a  credit  to  the 
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loan/and  by  this  plfln  he  applies  his  share  in  parts  to  the  payment  of  the  loan, 
instead  of  so  applying  it  as  a  whole  after  the  share  is  paid  up. 

We  understand  ihe  statute  providing  (or  a  ratable  distribution  of  the  earnings 
among  all  the  uieinbers,  bonowers  and  non-borrowers  alike,  to  intend  a  distribu- 
tion proportioned  to  the  value  of  shares  as  above  stated.  To  permit  a  distribution 
to  members  who  hold  shares  to  which  sums  have  been  improperly  credited  for  any 
reason,  would  not  comt)]y  with  the  provisions  of  the  statute.  That  would  not  be  a 
ratable  or  proportionate  distr  bution.  As  we  hold  a  credit  upon  shares  of  sums 
which  have  been  previously  credited  upon  loans  to  be  improper  and  erroneous,  it 
follows  that  they  must  be  excluded  from  any  computation  made  to  ascert^iin  the 
value  of  borrower's  shares.  If  they  are  included  there  can  be  no  ratable  distribu- 
tion of  the  earnings,  if  excluded  there  may  be  such  distribution.  The  amendment 
in  question  excludes  them,  and  so  doing,  conforms  to  and  was  made  necessary  by 
the  statute. 

As  to  the  claim  that  plaintiffs  cannot  be  bound  by  the  amendment  to  the  con- 
stitution, because  it  wis  made  after  they  had  become  members  and  borrowers,  it  is 
to  be  sa'd  that  the  original  provision  of  the  constitution  contained  no  rule  for 
determining  what  amount  of  earnings  shouid  be  credited  to  each  share.  It  simply 
provided  that  a  semi-annual  dividend  should  be  computed  by  the  secretary,  and 
entered  in  the  books  of  the  members.  The  amendment  was  only  an  addition  not 
in  conflict  with  •  nything  then  existing  in  the  constitution.  It  is  further  to  be  said 
that  it  appears  from  the  pleadings  that  plaintiffs  became  members  of  the  associa- 
tion after  the  passage  of  the  amendment  to  section  3835  of  the  Revised  Statutes, 
and  both  they  and  the  association  are  bound  by  it.  As  the  rule  contained  in  the 
addition  to  the  constitution  of  the  association  wasrenderednecessary  by  the  amend- 
ment of  the  statute,  neither  pnrty  can  escape  its  operation. 

The  motion  to  dissolve  the  temporary  injunction  will  be  granted,  and  the 
demurrers  to  the  answer  and  cross-petition  overruled. 

Force  and  Harmon,  JJ.,  concur. 

J.  J.  Glidden  and  £.  Ritchie,  for  plaintifls. 

J.  Shroder,  F.  M.  Coppock  and  Philip  Roettinger,  for  defendant 


334  TAXATION. 

[Muskingum  Common  Pleas.] 

Aaron  Hbrzbbrg  v.  D.  G.  Willey,  Trbas. 

1.  An  action  under  sec.  5850,  Rev.  Stat.,  to  recover  taxes  illegally  collected  by  a 

county  treasurer,  must  be  brought  against  the  person  who,  as  such  treasurer, 
made  the  collection. 

2.  An  assessment  under  the  Scott  liquor  ^aw,  collected  after  the  constitutionality 

of  said  law  had  been  settled  by  the  Supreme  Court,  and  before  the  act  was,  by 
the  same  court,  held  to  be  unconstitutional,  can  not  be  recovered  back,  even 
though  paid  under  compulsion. 

Phillips,  J. 

Herzherg  sues  Willey,  as  treasurer  of  Muskingum  county,  to  re- 
cover back  certain  taxes  by  him  paid  under  the  Scott  law,  January  16, 
1884;  alleging  that  he  paid  the  same  under  compulsion,  to  prevent  the 
seizure  of  his  property,  etc.     The  defendant  demurs. 

Section  5850,  of  the  Rev.  Stat.,  provides  that  **  actions  to  recover 
back  taxes  and  assessments  must  be  brought  against  the  oiScer  who 
made  the  collection,  or,  if  he  be  dead,  against  his  personal  representa- 
tive." 

I  construe  this  statute  to  mean  that  such  action  must  be  brought 
against  the  person  who,  as  treasurer,  made  the  collection ;  and  that  it 
must  be  against  him  individually.  An  action  against  one  **  as  treasurer" 
is  an  action  against  the  county,  and  not  against  an  individual.  This 
statute  rests  upon  the  principle  that  an  officer  who  compels  payment  ot 
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money,  without  authority  of  law,  is  liable  as  a  trespasser.  Richmond 
V.  Patterson,  8  Ohio.  868,  370;  Loomis  v.  Spencer,  1  O.  S.,  153;  Thomp- 
son V.  Kelley,  2  O.  S.,  647;  Bank  v.  Smith,  7  O  S..  42. 

This  action  beiug  against  the  successor  of  the  person  who  made  the 
collection,  and  against  him  "  as  treasurer/'  can  not  be  maintained.  Aud 
this  disposes  of  the  demurrer,  upon  the  only  question  that  has  been 
argued  by  counsel. 

But  I  sustain  this  demurrer  upon  the  broad  ground  that  this  collec 
tion,  when  made,  was  not  illegal,  but  was  authorized  and  required  by 
law.  At  the  time  this  colleciVon  was  made,  the  Scott  law  was  in  force, 
and  its  constitutionality  had  been  settled  by  a  decision  of  the  Supreme 
Court  of  the  state.  Afterward,  the  same  court  overruled  its  former  de- 
cision, and  held  the  law  to  be  unconstitutional. 

It  is  the  right,  and  it  is  the  duty,  of  a  court,  **  for  very  cogent  rea- 
sons, and  upon  a  clear  manifestation  of  error,"  to  overrule  its  former  de- 
cision. And  I  am  not  unmindful  of  the  rule  that  gives  retroactive 
operation  to  such  correction^f  judicial  errors.  This  rule — cresting  some- 
what upon  a  legal  subtlety — gives  to  judicial  acts  an  operation  denied, 
by  the  constitution,  to  legislative  acts.  But  property  rights,  and  con- 
tract rights,  acquired  upon  the  faith  of  the  correctness  of  t  be  former  ad- 
judication, have  always  been  protected  from  the  unsettling  effects  of  this 
technical  rule.  This  protection,  formerly  standing  as  a  mere  exception 
growing  out  of  necessity,  now  rests,  I  think,  upon  the  broad  and 
rational  ground  that  a  law  enacted  by  the  supreme  legislative  power  of 
the  state,  and  sanctioned  by  the  solemn  and  deliberate  judgment  of  the 
supreme  judicial  power  of  the  state,  has,  until  repealed  or  annulled, 
some  effect  and  operation  as  a  law.  The  judicial  construction  becomes  a 
part  of  the  law,  and  there  can  be  no  higher  evidence  of  its  correctness 
and  validity;  the  community  have  a  right  to  regard  it  as  a  just  exposi 
tioD  of  the  law,  and  to  regulate  their  actions  and  contracts  by  it.  16  O. 
S  ,  703;  1  Kent  Com.,  476. 

Under  an  act  of  the  legislature  of  Missouri,  to  facilitate  the  construc- 
tion of  railroads  in  the  state,  county  bonds  were  issued  and  put  upon  the 
market  as  commercial  paper.  The  Supreme  Court  of  the  state,  having 
6rst  held  the  law  to  be  constitutional,  thereafter  overruled  its  former  de- 
cision, and  held  the  law  to  be  unconstitutional.  In  an  action  on  bonds 
purchased  after  the  former  decision,  and  before  the  latter,  the  Supreme 
Court  of  the  United  States  held,  that  the  rights  of  the  parties  thereto 
are  to  be  determined  according  to  the  statutes  of  the  state  as  they  were 
then  construed  by  her  highest  court;  that  the  settled  judicial  construc- 
tion of  a  statute,  so  far  as  contract  rights  were  thereunder  acquired,  is 
as  much  a  part  of  the  statute  as  the  text  itself;  and  that  a  change  of  de- 
cision is  the  same  in  its  effect  on  pre-existing  contracts,  as  a  repeal  or 
an  amendment  by  legislative  enactment.  Douglas  v.  County  of  Pike, 
101  U.  S.  Rep.,  677. 

It  is  the  exclusive  right  of  the  judiciary  to  interpret  the  constitu- 
tion, as  well  as  all  laws  passed  thereunder;  and  I  suggest  that  when  the 
constitutionality  of  a  law  is  settled  by  judicial  construction,  such  law, 
so  validated,  then  rests  upon  constitutional  authority  likewise  validated 
by  such  construction. 

This  principle  of  validation  by  judicial  construction  rests  upon  the 
soundest  reason  ;  and  if  it  is  to  be  applied  to  protect  those  who  volun- 
tarily enter  into  i:on tracts,  relying  upon  the  validity  of  the  law,  afortiori^ 
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it  should  protect  an  officer  in  the  performance  of  the  very  act  required 
by  the  law  iu  question. 

When  this  collection  was  made,  the  validity  of  the  law  in  question 
was  as  certain  as  the  wisdom  of  human  tribunals  could  make  it;  and  the 
thing  here  complained  of  is  an  official  act  then  required  by  that  law  to 
be  done.  Is  a  taithtul  officer  to  be  made  personally  liable  for  an  official 
act  required  of  him  by  the  combined  legislative  and  judicial  powers  of 
the  state  ?  Certainly  not,  unless  to  avoid  greater  wrong  to  the  plainti£f. 
But  every  presumption  was  in  favor  of  the  validity  of  this  law,  and  of 
the  correctness  of  its  construction  as  then  settled ;  and  it  is  fair  to 
assume  that  when  the  plaintiflF  chose  to  engage  in  the  business,  and  paid 
the  assessment,  he  at  once  put  his  business  upon  a  basis  that  would  re- 
turn to  him  the  money  so  paid  to  the  county. 

I  am  not  called  upon  to  decide  what  constitutes  payment  under 
compulsion,  as  the  averments  of  the  petition  w*ould  answer  even  the 
requirements  of  the  common  law  in  that  regard. 

Demurrer  sustained. 


335  LIBEL  AND  SLANDER. 

[Cuyahoga  Common  Pleas.] 

Hknry  W11.LIAM  Dopp  V.  Arnold  Doll. 

1.  It  18  not  within  the  jurisdiction  of  a  court  of  equity  to  restrain  by  injunotion  the 

publication  of  an  anticipated  libel  or  slander,  even  though  business  and  reputa- 
tion is  involved,  and  the  intended  publisher  is  insolvent. 

2.  An  injunction  beforehand  in  such  a  case  would  be  an  abridgment  of  the  freedom 

of  speech  and  of  the  press,  guaranteed  by  art.  1,  sec.  11  of  the  Bill  of  Rights  in 
the  constitution  of  Ohio. 

Petition  for  injunction  and  equitable  relief. 

Jones,  J. 

The  plaintiff  in  this  case  filed  his  bill  in  equity  to  procure  an  in- 
junction against  the  defendant,  restraining  him  from  continuing  the 
publication  of  certain  false  and  libelous  circulars,  injuriously  affecting 
the  plaintiff's  business,  and  did  obtain  a  temporary  injunction  restrain- 
ing the  same. 

In  the  plaintiff's  bill  he  affirms  that  he  is  the  inventor  and  patentee 
of  a  certain  "  soap  remelting  and  crunching  apparatus,"  and  that  he  has 
a  large  amount  of  money  invested  in  the  business  of  making  and  selling 
the  same,  which  he  claims  is  a  useful  and  valuable  invention  ;  that  the 
defendant  Doll  claims  to  be  the  owner  and  patentee  of  an  alleged  improved 
machine  for  mixing  soap,  but  which  is  wholly  unlike  plaintiff's  and  on 
which  plaintiff's  machine  is  no  infringement,  which  defendant  has  at  all 
times  well  known. 

Yet  the  said  defendant  has  frequently,  by  threats  of  suits,  by  verbal 
statements  and  circulars  directed  to  plaintiff's  customers,  and  others,  con- 
tinually, falsely  and  maliciously  asserted  that  the  plaintiff's  patent  was 
an  infringement  on  the  patent  of  the  defendant,  and  that  he  would  sue  all 
parties  concerned  in  selling,  buying  or  using  the  same ;  that  the  defend- 
ant has  no  real  intention  of  bringing  a  suit,  and  that  plaintiff  has  often 
requested  him  to  bring  such  suit,  but  he  refuses  to  do  so,  and  continues 
to  issue  his  false  and  malicious  circulars,  tending  to  the  irreparable  injury 
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of  the  plaintiff  and  the  destruction  of  his  property ;  that  he  has  no  ade- 
quate redress  on  account  of  the  incalculable  nature  of  the  injury  and  the 
insolvency  o!  the  defendant. 

The  defendant  Doll  files  a  demurrer  to  this  petition,  for  two  reasons: 

1.  Because  this  court  has  no  jurisdiction  to  enjoin  the  publication 
of  a  mere  libel. 

2.  Because  the  petition  aforesaid  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

It  is  certainly  extraordinary,  if  there  exists  a  power  in  courts  of 
equity  to  interfere  by  injunction  to  restrain  the  publication  of  anticipated 
libel,  that  no  instance  of  the  kind  can  be  found  in  any  reported  case  in 
Ohio  ;  and  in  view  of  the  countless  rival  patents  and  machines,  insurance 
companies  and  rival  business  enterprises  of  every  character,  it  could  not 
have  been  for  want  of  a  prolific  field  to  work  in.  And,  indeed,  it  is  true 
that  very  few  cases  can  be  found  in  the  United  States  where  an  injunc- 
tion for  such  a  cause  has  ever  been  sought  for,  and  I  know  of  no  reported 
case  in  any  court  of  last  resort  where  such  an  injunction  has  been  sus- 
tamed. 

The  counsel  for  plaintiff  have  cited  no  American  authority  which 
gives  any  direct  countenance  to  plaintiff^s  claim,  except  the  case  stated  in 
65  Ga.,  452,  which  in  its  general  functions  was  somewhat  similar  to  the 
one  at  bar,  and  where  the  court  held  that  a  court  of  equity  had  jurisdic- 
tion, but  its  exercise  in  that  case  was  refused.  Several  English  decisions 
were  cited  in  behalf  of  the  plaintiff;  each  of  these  decisions  was  given  by 
Vice  Chancellor  Malins,  and  the  two  decisions  most  in  point  are  to  be 
found  in  7  Rq.  Cas.,  487,  decided  in  1869,  and  another,  a  little  later, 
recorded  in  13  Eq.  Cas.,  487. 

In  the  first  of  these  cases  the  chancellor  held  that  a  court  of  equity 
had  jurisdiction  to  enjoin  the  publication  of  any  document  tending  to  the 
destruction  of  property,  money  or  professional  reputation,  and  this  cer- 
tainly was  laying  down  the  law  with  unparalleled  freedom  and  breadth  of 
liberality.  And  in  the  case  reported  in  the  13  Eq.,  he  held  that  a  patentee 
has  no  right  to  falsely  publish  his  intention  of  instituting  legal  proceed- 
ings against  his  rival  to  deter  persons  from  purchasing  the  alleged  in- 
fringement, if,  in  fact,  he  has  no  bona  fide  intention  of  doing  so,  and  that 
he  ought  to  be  restrained  in  such  a  case.  And  the  chancellor  in  each  of 
these  cases  delivered  a  very  well-reasoned  opinion. 

But  each  of  these  decisions  and  the  principles  involved  in  them  have 
been  expressly  overruled  in  a  case  decided  in  1874  by  Lord  Chancellor 
Cairns  in  an  opinion,  concurred  in  by  the  full  bench,  and  reported  in  10 
Ch.  Ap.  Cas.,  142. 

In  this  case  the  injunction  was  sought  to  restrain  the  publication  of 
pamphlets  falsely  representing  the  plaintiff,  an  insurance  company,  to  be 
wholly  insolvent  as  the  result  of  reckless  mismanagement,  which  had, 
as  the  plaintiff  claimed,  a  tendency  to  injure  the  credit,  reputation,  busi- 
ness and  profits  of  the  said  company. 

In  this  case  the  Lord  Chancellor  distinctly  repudiates  the  idea  that  the 
court  should  restrain  the  publication  because  property  and  business  were 
affected  ;  he  says  with  regp.rd  to  it  that  of  nine  out  of  ten  libels  published, 
the  same  thing  might  be  said.  **  Not  merely  is  there  no  authority  for 
this  application,"  said  he,  "  but  the  books  afford  repeated  instances  of 
the  refusal  to  exercise  iurisdiction,"  and  he  quotes  Lord  Eldon's  opin- 
ion in  Gee  v.  Pritchard ;  the  opinion  of  Lord  Campbell  in  the  case  of 
the  Emperor  of  Austria  v.  Day  and  Kossuth ;  the  decision  of  the  House 
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of  Lords  in  Fleming  v.  Norton,  and  various  other  cases,  and  flatly  re- 
pudiates the  law  as  it  was  laid  down  by  Vice  Chancellor  Malins  in 
Dixon  V.  Holden.  Thus  we  see  that  the  English  decisions  cited  by 
plaintiff  and  relied  on  by  him  are  repudiated  by  the  highest  courts  in 
England.     See  also  44  L.  J.  Ch.,  192 ;  81  L.  T.,  866. 

The  American  cases  reported  in  courts  of  last  resorts  are  not  in 
any  respect  more  favorable  to  the  claim  of  the  plaintiff. 

In  a  case  reported  in  8  Paige  Ch.,  23,  decided  by  Chancellor  Wal- 
worth,  it  was  held  that  a  court  of  chancery  had  no  power  to  enjoin 
the  publication  of  a  threatened  libel,  even  though  its  publisher  was 
insolvent  and  the  damages  likely  to  be  irreparable;  and  in  that  case 
it  was  hinted  that  it  would  be  an  unlawful  interference  with  the  lib- 
erty of  the  press  to  do  so. 

In  a  case  decided  in  the  St.  Louis  court  of  appeals,  reported  in  4 
C.  L.  J.,  40,  the  three  judges  hold  the  same  proposition  to  be  true, 
and  they  declare  that  such  an  injunction  would  be  an  interference 
with  the  rights  of  defendant  under  the  provisions  of  the  constitution 
of  the  state  of  Missouri.  The  provision  of  that  constitution  is  sub- 
stantially like  ours,  which,  in  art.  1,  sec.  11,  reads  as  follows: 

'*  Every  citizen  may  freely  speak,  write  and  publish  his  sentiments 
on  all  subjects,  being  responsible  for  the  abuse  of  the  right;  and  no 
law  shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech  of  the 
press.*' 

An  interesting  and  instructive  case  is  also  to  be  found  on  this 
subject  in  34  Ann,  R.,  741,  in  the  case  of  Leiversey  v.  The  Judge  of 
the  District  Court. 

Leiversey  was  the  publisher  of  the  paper  called  the  Mascot^  which 
had  published  certain  false  and  scandalous  cartoons  and  paragraphs  of 
and  concerning  one  Van  Benthuysen,  who  had  applied  to  the  defendant. 
the  district  judge,  and  he  had  issued  the  writ  of  injunction  restraining  the 
'  publication  of  the  same  in  any  future  issue  of  said  paper,  as  threatened. 
The  injunction  was  disobeyed  and  Leiversey,  the  publisher,  was  promptly 
cited  to  show  cause  why  he  should  not  be  punished  for  contempt,  and  on 
this  hearing  the  case  came  up  in  the  Supreme  Court  and  defendant  was 
discharged,  the  court  holding  that  the  judge  was  absolutely  without 
authority  to  control  libelous  public  actions  in  advance  or  restrain  the  lib- 
erty enjoined  by  the  press  to  publish  what  may  be  even  of  libelous  na- 
ture ;  that  the  injunction  issued  by  the  district  judge  was  void,  and  that 
the  proceedings  for  contempt  therefore  had  no  validity.  The  constitu- 
tional provision  of  the  state  of  Louisiana  was  simply  that  *'  no  law  shall 
be  passed  abridging  the  freedom  of  the  press,"  and  that  provision  ^i^s 
construed  as  broadly  as  if  it  had  contained  the  more  precise  provision  of 
our  own  constitution  ;  and  in  that  case  the  court  quotes  from  and  adopts 
the  definition  contained  in  Abbott's  Law  Dictionary  of  the  term  **  Liberty 
of  the  Press,"  as  follows :  **  This  expression  imports  freedom  from  any 
censorship  over  what  shall  be  published,  exemption  from  control  in  ad- 
vance over  the  dissemination  of  ideas  by  writing  or  printing.  It  does  not 
import  that  one  may  not  be  mulcted  in  damages  or  punished  for  what  be 
has  published,  if  after  the  act  it  is  shown  to  be  contrary  to  law,  but  that 
he  should  not  be  restrained  beforehand,"  and  emphatically  asserts  the 
absolute  unconstitutionality  of  any  restraining  order  such  as  is  prayed 
for  by  the  plaintiff  in  that  case  and  the  case  at  bar. 

In  a  case  reported  in  114  Mass.,  69,  Judge  Gray,  now  of  the  Supreme 
Court  of  the  United  States,  held  *'  that  the  jurisdiction  of  a  court  of  cban- 
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eery  does  not  extend  to  cases  for  libel  or  slander,  or  as  to  false  represen- 
tations as  to  the  character  or  quality  of  plaintifiTs  property,  or  as  to  his 
title  thereto,  which  involved  no  questions  of  breach  of  trust" 

And  he  reviews  and  condemns  the  cases  of  Dixon  v.  Holden  and  Rol- 
lins V.  Hanks,  so  much  relied  on  by  counsel  lor  plaintiff  in  this  case,  as 
contrary  to  the  settled  weight  of  English  and  American  authorities. 

In  the  119  Mass.,  484,  the  same  holding  was  made,  in  a  case  where 
plaintiff  sought  to  enjoin  a  rival  patentee  from  falsely  representing  that 
the  plaintiff's  patent  was  an  infringement  on  that  of  the  defendant.  See 
also  High  on  Injunction,  sec.  1078;  Townsend  on  Slander,  95;  Pomeroy, 
Equity  Jurisprudence,  sec.  1368;  2  Story,  Equity,  11th  Ed.  So  that  on 
whatever  ground  the  refusal  may  be  put,  or  however  plausible  the  argu- 
ments may  be  in  favor  of  exercising  such  jurisdiction,  it  is  clear  that  the 
weight  of  authorities  in  both  England  and  the  United  States  are  substan- 
tially all  one  way,  against  the  power  of  a  court  of  equity  to  enjoin  an  an- 
ticipated libel  merely,  and  I  hold  that  the  constitutional  provision  in 
favor  of  freedom  of  speech  and  of  the  press,  subject  to  responsibility  for 
abuse,  permits  no  restraint  beforehand  by  either  statutory  enactment  or 
judicial  injunction. 

And  the  main  reasons  on  which  this  equity  jurisdiction  is  denied  or 
refused  to  be  exercised  are  as  follows : 

1.  Because  there  is  an  adequate  remedy  at  law  in  a  suit  for  damages 
for  the  alleged  slander  or  libel. 

2.  Because  of  the  utter  impracticability  of  supervising  anticipated 
publications  by  the  courts  through  injunctions  and  proceedings  for  con- 
tempt ;  enjoin  a  publication  here  and  it  could  be  printed  and  sent  here 
from  forty  other  states  or  territories. 

8.  The  constitutional  objection,  which  is  quite  as  strong  in  Ohio  as 
in  either  of  the  other  states  quoted. 

It  is  clear  if  we  should  sustain  the  preliminary  injunction  in  the 
case  at  bar,  and  at  the  end  of  a  year  or  two  it  should  be  found  that  there 
was  in  fact  an  infringement  between  the  two  machines,  that  the  consti- 
tutional rights  of  the  defendant  will  have  been  infringed,  and  what 
redress  has  he  ?  In  a  suit  on  the  bond  his  damages  would  be  as  incal- 
culable as  it  is  claimed  the  plaintiffs  are  in  this  case.  And  if,  as  is 
claimed,  we  construe  the  insolvency  of  the  defendant  as  a  decisive  ele- 
ment to  induce  the  granting  of  an  injunction,  the  constitutional  provision 
guaranteeing  freedom  of  speech  and  of  the  press  would  be  operative  when 
the  defendant  is  rich,  and  to  be  wholly  disregarded  if  he  happens  to  be 
insolvent. 

On  the  whole,  I  hold  in  this  case  that  the  plaintiff  has  no  cause  of 
action,  and  I  therefore  sustain  the  demurrer,  dissolve  the  injunction 
heretofore  granted  and  dismiss  the  plaintiff's  bilL 

Sherman  &  Hoyt,  for  plaintiff. 

O.  W.  Shumway,  for  defendant. 
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437  FIXTURES  AS  PERSONALTY. 

[Montgomery  Common  Pleas,  April,  1885.] 

Columbia  Insurance  Co.  v.  Knbislbt. 

1.  A»  between  an  execution  creditor  and  a  mortgagee  of  the  realty,  chandeliers  and 

other  gas  fixtures  are  not  fixtures,  but  personalty,  so  of  a  mantel  mirror  held 
to  the  wall  by  iron  clasps. 

2.  Bookcases  which  if  removed  would  also  remove  a  part  of  the   baseboards 

around  the  floor,  and  a  hatrack  bnilt  into  the  room  are  a  part  of  the  realty. 

Elliott,  J. 

George  W.  Kneisley,  a  wholesale  grocer,  failed  for  a  large  amount 
in  1884.  His  handsome  residence  on  Second  street  in  Dayton  was  mort- 
gaged, and  on  forced  sale  came  far  short  of  paying  the  lienholders.  The 
Columbus  Insurance  Company,  a  judgment  creditor,  levied  on  the  gor- 
geous chandeliers,  which  were  valued  at  $600,  and  on  a  mantel  mirror 
and  some  bookcases,  claiming  them  as  personalty.  The  mortgagees 
who  found  themselves  short,  resisted  the  sale  of  the  chandeliers,  etc., 
under  the  levy,  maintaining  that  they  were  part  of  the  realty. 

The  value  of  the  articles  was  agreed  upon  and  they  were  sold  in  con- 
nection with  the  house,  and  the  price  reserved  to  await  the  decision  of 
the  court  as  to  whether  the  mortgagees  or  the  insurance  company  should 
receive  the  money.  Upon  a  review  of  the  authorities,  Judge  Elliott  held, 
that  the  chandeliers  and  other  gas  fixtures  so-called  were  not  properly 
fixtures,  inasmuch  as  they  could  be  removed  without  marring  the  realty. 
So  with  a  mantel  mirror,  that  was  simply  held  to  the  wall  by  iron  clasps. 
As  to  the  bookcases,  which,  if  removed,  would  also  remove  a  portion  of 
the  baseboard  around  the  floor,  requiring  some  repairs,  though  slight, 
they  were  to  be  considered  as  part  of  the  realty.  A  hatrack,  originally 
built  into  the  room,  had  been  removed,  which  act  the  judge  characterized 
as  vandalism;  the  thing  being  manifestly  a  part  of  the  realty.  It  fol- 
lows from  this,  that  if  a  man  buys  a  house  he  must  expressly  contract  for 
the  gas  fixtures,  or  they  are  not  included.  In  case  of  the  death  of  the 
owner  of  a  house,  the  court  also  remarked  that  the  gas  fixtures  must  be 
considered  part  of  the  personalty,  and  subject  to  administration  as  such. 
{Ediioria/.) 

437  LIQUOR  LAW  ASSESSMENTS. 

[Clark  Common  Pleas,  Jannary,  1885.) 

t V.  WiLWAM  S.  Wilson,  Trbas. 

1.  Assessments  under  tbe  liquor  law  of  April,  17,  1883,  commonly  called  the  Scott 

Law,  collected  after  the  decision  of  tbe  Supreme  Court  settling  its  constitution- 
ality, and  before  the  subsequent  reversal  thereof,  declaring  it  void,  were  not 
illegal,  and,  therefore,  though  paid  under  protest  or  compulsion,  cannot  be  re- 
covered back  from  the  treasurer. 

2.  It  was  the  duty  of  the  treasurer  to  obey  the  law  after  such  deciaion,  aad  be  can* 

not  be  mulcted  for  so  doing. 

GOODB,  J. 

The  defendant  in  all  these  cases  was  William  S.  Wilson,  treasuier  of 
Clark  county.  The  claim  made  wa/s :  First  That  the  pay f  .it  of  these 
taxes  was  not  a  voluntary  payment  in  the  meaning  of  the  law,  and  hence 
could  not  be  recovered.    Second.    That  the  tax  having  been  once  declared 

tSee  also  Herzberg  v.  Willey,  ante,  000,  and  Homberger  ▼.  Case,  postt  000. 
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constitutional  by  the  highest  judicial  power  in.  the  state,  all  money  col- 
lected under  that  sanction,  and  beiore  the  decision  validating  the  law  had 
been  overruled,  could  not  be  refunded,  as  no  retroactive  power  could  be 
given  the  decision  of  the  Supreme  Court  declaring  the  law  unconstitu- 
tional. 

The  court  held : 

First.  When,  by  the  express  provisions  of  a  statute,  a  tax  or  assess- 
ment upon  property  or  a  business  is  made  payable  on  a  day  certain ;  and 
that,  upon  default  of  such  payment  upon  the  day  so  named,  it  is  made 
the  duty  of  the  county  treasurer,  forthwith,  to  proceed  by  action  to 
enforce  the  lien  for  the  same,  with  the  accruing  penalties ;  the  fact,  that 
the  person  liable  to  pay  such  tax  or  assessment  makes  payment  thereof 
under  protest,  upon  the  day  or  shortly  before  the  day  the  same  is  so  made 
payable,  will  not  operate  and  have  eftect  as  a  voluntary  payment  thereof. 
The  fair  and  reasonable  intendment  under  the  circumstances  is  that  the 
payment  was  made  in  order  to  avoid  the  costs,  expenses  and  vexations  of 
distraint  or  litigation. 

Second.  Where  an  act  of  the  general  assembly,  imposing  an  assess- 
ment upon  property  or  a  business,  has  been  declared  by  the  Supreme 
Court  of  the  state  as  valid  and  of  constitutional  obligation,  so  long  as 
such  decision  ot  the  court  stands  in  force  and  unreversed,  such  act  of 
the  legislature  an4  such  decision  must  be  regarded  as  settled  law  in  rela- 
tion to  the  subject-matter  thereof;  and  any  assessment  levied  and  paid  to 
the  proper  officer  under  the  provisions  of  such  act,  while  the  decision  and 
judgment  of  such  court  stands  in  force  and  unreversed,  cannot  be 
recovered  back  in  action  against  the  officer  receiving  or  collecting  the 
same,  though  the  same  court  should  subsequently  reverse  its  former  deci- 
sion and  hold  the  act  invalid.     {Editorial,) 


TRESPASS.  438 

(Huron  Common  Pleas,  January,  1885.] 

A.  J.  McIntyrb  V  G1.0BE  Iron  Works. 

A.n  action  for  trespass  cannot  be  maintained  against  one  who  caused  the  seizure  of 
a  vessel  by  libelling  her  in  admiralty,  in  the  proper  U.  S.  district  court,  the  libel 
being  dismissed,  but  the  petition  may  be  amenaed  so  as  to  charge  malicious 
prosecution. 

WiCKHAM,  J. 

In  April,  1879,  the  Globe  Iron  Works  libelled  the  steam  yacht,  H. 
B.  Wilson,  through  regular  admiralty  proceedings  in  the  United  States 
district  court  of  Cleveland.  The  vessel  was  seized,  held  ten  days,  and 
then  bonded.  Afterwards  an  issue  was  made  as  to  the  liability  of  the 
vessel,  and,  upon  hearing,  the  case  was  decided  against  the  libellants, 
and  the  vessel  released. 

Thereupon,  the  owner  of  the  vessel,  A.  J.  Mclntyre,  of  Norwalk, 
brought  a  suit  against  the  members  of  the  Globe  Iron  Works,  in  Huron 
county  common  pleas  court,  charging  them  with  a  trespass  in  wrong- 
fully seizing  and  detaining  the  vessel.  The  petition  was  good  on  its  face, 
not  showing  how  the  seizure  was  made.  After  service  had  been  obtained 
on  the  defendants,  they  answered  setting  up  the  legal  proceedings  in 

S    L.  B.       28 
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admiralty  as  a  complete  defense.  On  the  trial  to  a  jury,  after  the  evi- 
dence had  disclosed  that  the  vessel  was  taken  through  lawful  process, 
issued  from  a  court  having  jurisdiction  to  issue  the  writ,  the  defendants 
moved  tliat  the  case  be  taken  from  the  jury  and  decided  for  the  defend- 
ants. The  court,  after  discussion,  announced  that  the  motion  would  be 
sustained,  when  the  plaintiff  asked  and  obtained  leave  to  amend.  A 
juror  was  then  withdrawn  and  the  case  continued. 

Judge  Wickham  held  that  the  libellants  were  not  liable,  the  vessel 
having  been  seized  by  lawful  process. 

The  decision  embraced  the  following  propositions : 

1.  The  United  States  district  court  sitting  as  an  admiralty  court  is 
a  court  of  record. 

2.  The  decision  of  a  court  of  admiralty  is  conclusive  in  a  collateral 
•ction. 

8.  Although  a  libel  in  admiralty  is  dismissed  for  want  of  jurisdic- 
tion, yet  the  libellant  is  not  liable  to  an  action  of  trespass  by  the  owner 
of  the  vessel  that  was  taken  under  the  warrant. 

Cohen's  Admiralty  Law,  page  2,  and  Thompson  21;  Lyle  81;  W.  &  S., 
166. 

The  plaintiff  in  due  time  amended  his  petition  from  a  trespass  into 
an  action  for  malicious  prosecution.  But  more  than  a  year  having 
elapsed  between  the  seizer  and  the  original  suit,  the  defendants  demurred 
on  the  ground  that  the  cause  of  action  was  barred  by  the  statute  of  limi- 
tation.    This  demurrer  was  sustained  and  the  litigation  ended. 

Strong,  Kellogg  &  Harod,  for  plaintiff. 

C  H.  Stewart  and  A.  T.  Brewer,  for  defendantlii 


511  ASSESSMENTS. 

[Logan  Common  Pleat,] 

John  H.  Hosnbbsgbr  v.  Prank  S.  Casb»  Trbas. 

1.  An  action  to  recover  back  an  asscMment  illegall^r  collected  by  a  counbf  treasorer 

mnst  be  brought  against  snch  treaaurer  individually,  and  not  in  nia  official 
capacity. 

2.  When  alleged  illegal  assesauienta  were  paid  on  the  last  day  on  which  they  were 

made  payable  by  law,  and  were  *'paid  under  protest,"  and  those  words  endorsed 
on  the  official  receipts  given  therefor,  payment  made  nnder  such  circumstanoea 
was  not  voluntary. 

3.  Assessments  under  the  act  commonly  known  as  the  Scott  law,  made  and  collected 

after  the  decision  of  the  Supreme  Court  declaring  such  law  valid  and  constitu- 
tional, and  before  the  subsequent  decision  of  the  same  court  declaring  it  uncon- 
stitutional, were  not  illegal  assessments,  and  cannot  be  recovered  ba<3u 

Price,  J. 

John  H.  Homberger  brings  his  action  against  Prank  S.  Case,  county 
treasurer  of  Logan  county,  setting  forth  two  causes  of  action  in  his  peti- 
tion, as  follows : 

First — That  during  the  year  1884,  he,  the  plaintiff,  was  engaged  in 
the  business  of  trafficking  in  intoxicating  liquors ;  that  under  the  statnte 
commonly  known  as  the  Scott  law  he  was  assessed  $100  upon  said  busi- 
ness ;  that  the  defendant.  Case,  was  treasurer  of  I/>gan  county ;  and  that 
Jnne  20, 1884,  plaintiff  paid  to  defendant  as  such  treasurer,  under  protest, 
said  assessment  of  $100  on  said  business. 
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Second — That  August  15,  1884,  he  paid  to  the  defendant,  as  such 
treasurer,  an  assessment  of  $86.12,  on  that  day  assessed  against  him  as  a 
dealer  in  intoxicating  liquors  on  certain  other  premises.  The  plaintiff 
alleges  that  the  assessments  so  paid  him  were  illegal,  and,  therefore,  seeks 
to  recover  them  back. 

The  defendant  has  filed  an  answer  containing  two  defenses  to  each 
cause  of  action,  as  follows  : 

First — That  the  plaintiff*  voluntarily  appeared  at  the  treasury  of  said 
county,  and  paid  to  the  defendant,  as  such  treasurer,  the  said  assessments 
for  which  defendant  gave  his  official  receipts,  and  then  at  the  request  of 
plaintiff  endorsed  thereon  the  words,  "paid  under  protest." 

Second — That  the  defendant  relying  on  the  validity  of  the  act  of  the 
general  assembly  as  established  by  the  decision  of  the  Supreme  Court  of 
Ohio,  before  that  time  made,  and  in  the  discharge  of  his  official  duty,  had 
long  before  the  commmencement  of  the  suit,  disbursed  the  moneys  re- 
ceived by  him  from  the  plaintiff',  as  required  by  law,  stating  in  detail  how 
the  same  was  disbursed. 

To  this  answer,  and  each  defense  thereof  severally,  the  plaintiff  has 
demurred.  As  the  demurrer  to  the  answer  also  reaches  back  to  the  peti- 
tion, three  questions  may  be  said  to  arise  in  the  case. 

First — Can  the.  action  be  maintained,  if  at  all,  against  the  defendant 
in  his  official  capacity  as  treasurer  of  Logan  county  ? 

Second — Conceding  the  allegations  of  the  first  defense  to  be  true,  as 
must  be  conceded  on  demurrer,  do  they  show  a  voluntary  or  involuntary 
payment  of  the  assessments? 

Third — Were  the  assessments  illegal,  within  the  meaning  of  the  law 
at  the  time  they  were  made  and  collected  ? 

Section  5850  of  the  Revised  Statutes  provides  that  ''actions  to  re- 
cover back  taxes  and  assessments  must  be  brought  against  the  officer  who 
made  the  collection,  or  if  he  is  dead,  against  his  personal  representative." 

True,  this  section  of  the  statute  says  the  action  must  be  brought 
against  the  officer  who  made  the  collection,  but  evidently  it  does  not 
mean  that  the  action  shall  be  brought  against  him  in  his  official  capacity. 
This  is  evident  from  the  fact  of  the  further  provision,  in  the  same  section, 
that  if  the  person  making  the  collection  is  dead,  the  action  must  be 
"against  his  personal  representative." 

Such  would  not  be  the  case  if  the  action  might  be  brought  against 
the  officer  in  his  official  capacity.  The  action  should  be  brought  against 
the  person  who  made  the  collection,  or  if  he  be  dead  against  his  personal 
representative.  It  happens  in  this  case,  that  the  treasurer,  who  made 
collection  of  the  assessments  complained  of,  still  holds  the  same  office ; 
bnt  if  he  had  retired  from  office,  the  action  could  not  be  maintained 
against  his  successor,  but  would  properly  be  against  him,  Case,  in  his  in- 
dividual capacity. 

'*An  action  against  one  'as  treasurer*  is  an  action  against  the  county 
and  not  against  an  individual.  This  statute  rests  upon  the  principle  that 
an  officer  who  compels  payment  of  money,  without  authority  of  law,  is 
liable  as  a  trespasser." 

Herzberg  v.  Willey,  Treasurer, (Muskingum  Common  Pleas)  anie,  000. 
See  also,  McCoy  v.  Chillicothe,  8  O.,  370;  Loomis  v.  Spencer  et  al.,  I  O. 
S.,  153;  The  Champaign  County  Bank  v.  Smith,  7  O.  S.,  48. 

This  question,  however,  is  one  that  is,  perhaps,  not  very  material  in 
the  case,  as  Prank  S.  Case  who  is  sued  is  the  same  person  who  collected 
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the  assessments ;  and  the  words  "County  Treasurer  of  Logan  County, 
Ohio,"  may  be  treated  as  surplusage. 

The  pleadings  show  that  the  assessments  were  paid  on  the  last  day 
on  which  they  were  made  payable  by  law ;  and  the  answer,  as  well  as 
the  petition,  shows  that  they  were  **paid  under  protest,"  and  that  those 
words  were  endorsed  on  the  official  receipts  given  by  the  defendant,  as 
treasurer  to  plaintiff. 

Payment  made  under  such  circumstances  was  not  voluntary.  Stephan 
V.  Daniels  et  al,  27  O.  S.,  627;  Catoir  v.  Watterson,  38  O.  S.,  319. 

But  the  really  substantial  and  vital  question  in  the  case  is,  were  the 
assessments  illegal,  within  the  meaning  of  the  law,  at  the  time  they 
were  collected  ? 

Section  5848  of  the  Revised  Statutes  provides  that  "Courts  of  com« 
mon  pleas  and  superior  courts  shall  have  jurisdiction  to  enjoin  the  illegal 
levy  of  taxes  and  assessments,  or  the  collection  of  either,  and  of  actions  to 
recover  back  such  taxes  or  assessments  as  have  been  collected,  without 
regard  to  the  amount  thereof,  etc." 

The  words  "such  taxes  or  assessments,"  of  course  mean  illegal  taxes 
or  assessments.  So  this  court  has  jurisdiction  of  actions  to  recover  back 
illegal  taxes  and  assessments. 

On  April  17,  1883,  the  general  assembly  passed  an  act,  commonly 
known  as  the  Scott  law.  On  April  14,  1884,  the  legislature  amended 
the  law  in  certain  respects,  but  the  amendments  are  immaterial,  so  far  as 
the  question  under  consideration  is  concerned,  and  need  not  be  partic- 
ularly noticed. 

''Within  the  year  following  the  passage  of  the  original  act,  the 
Supreme  Court  of  Ohio  decided  that  "the  statute  of  April  17,  1883. 
entitled  *an  act  further  to  provide  against  the  evils  resulting  from  the 
traffic  in  intoxicating  liquors,'  is  a  valid  and  constitutional  enactment." 

The  State  ex  rel.  v.  Frame,  Auditor;  and  Benner  v.  Bauder,890.  S., 
899. 

Thus  the  Scott  law  was  validated  by  the  highest  judicial  tribune 
known  to  the  constitution  and  laws  of  Ohio. 

Afterward,  and  after  the  collection  of  the  assessments  complained  of 
in  this  case,  the  Supreme  Court  overruled  its  former  decision,  and  declared 
the  Scott  law  unconstitutional.  But  at  the  time  of  the  collection  of  the 
assessments  complained  of,  the  decision  of  the  Supreme  Court,  validating 
the  law.  was  in  full  force  and  unreversed.  The  defendant  was  a  public 
officer,  and,  as  such  officer,  was  bound  to  execute  the  valid  statutes  of  the 
state  prescribing  or  controlling  his  official  duty.  In  this  regard  he  was 
without  discretion.  Our  system  of  government  prescribes  the  mode  by 
which  the  validity  of  statutes  shail  be  ascertained  and  determined,  after 
which  official  discretion  ceases ;  and  the  refusal  to  perform  the  duties 
imposed  by  a  statute,  the  validity  of  which  shall  have  been  thus  ascertained 
and  determined,  would  subject  the  officer  to  penalties. 

Upon  the  judiciary,  as  one  of  the  three  co-ordinate  departments  of 
government,  the  constitution  confers  the  exclusive  power  of  interpreting 
the  constitution  itself,  as  well  as  all  laws  enacted  by  the  general  assembly. 

"A  solemn  decision  upon  a  point  of  law,  arising  in  any  given  case, 
becomes  an  authority  in  a  like  case,  because  it  is  the  highest  evidence 
which  we  can  have  of  the  law  applicable  to  the  subject,  and  the  judges 
are  bound  to  follow  that  decision  so  long  as  it  stands  unreversed,  unless 
it  can  be  shown  that  the  law  was  misunderstood  or  misapplied  in  that 
particular  case.    If  a  decision  has  been  made  upon  solemn  argument  and 
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matare  deliberation,  the  presumption  is  in  favor  of  its  correctness;  and 
the  community  have  a  right  to  regard  it  as  a  just  declaration  or  exposi- 
tion of  the  law,  ar.d  to  regulate  their  actions  and  contracts  by  it."  1  Kent's 
Com.,  top  paging  689.  See  also  Douglas  v.  County  of  Pike,  101  U.  S.  R. 
Supreme  Court,  677;  Herzberg  v.  Willey,  Treasurer,  (Muskingum  Com- 
mon Pleas)  ante,  000 ; v.  Wilson,  Treasurer;  (Clark  Common  Pleas,) 

wdt,  000. 

It  does  not  follow  as  a  matter  of  course,  that  when  and  because  the 
legislature  shall  have  euacted  a  statute,  a  public  officer  shall  execute  it. 
But  his  refusal  to  execute  it  must  be  justified,  if  at  all,  by  judicial  deci- 
sion regularly  invoked  in  his  support  through  the  tribunals  established 
lor  that  purpose  But  when  the  highest  judicial  tribunal  in  the  state  has 
declared  a  statute  valid  and  constitutional,  while  such  decision  remains 
unreversed,  it  must,  in  the  very  nature  of  things,  be  regarded  as  settled 
law. 

There  is  nothing  more  that  can  be  done.     There  is  no  other  tribunal 
to  appeal  to.     The  decisions  of  the  Supreme  Court,  while  in  force,  are 
in  theory  infallible.     They  are  the  expressions  of  sovereign  judicial  will, 
to  which  all  subordinate  officers  are  bound  to  render  implicit  obedience. 
After  the  constitutional  validity  of  a  statute  has  been   affirmed  by  the 
highest  judicial  tribunal  of  the  state,  it  is,  doubtless,  competent  for  the 
same  tribunal  subsequently  to  overrule  its  former  decision,  and  invali- 
date it ;  but  acts  done  by  a  public  officer  before  the  decision  of  reversal, 
in  pursuance  of  the  statute  itself,  and  in   pursuance  of  the  decision 
declaring  it  vahd  and  constitutional,  cannot  be  said  to  be  illegal.     He 
can  only  obey  and  execute  the  law  thus  affirmed  and  validated  by  supreme 
judicial  determination.     Any  other  principle  or  rule  would  simply  work 
confusion  and  anarchy.     Can  it  be  that  public  officers,  charged  with  the 
duty  of  obeying  and  enforcing  the  laws,  as  judicially'  determined,  will 
become  criminals  because  of  such   obedience  ?     If  the  defendant  had 
failed  to  make  the  collections  about  which  complaint  is  made,  he  would 
have  been  guilty  of  a  dereliction  of  official  duty.     How,  then,  can  it  be 
said  that  he  did  an  illegal  act  when  he  made  the  collection  ?    I  have  not 
the  means  at  hand  of  knowing  how  much  money  was  collected  in  Ohio 
under  circumstances  such  as  appear  in  this  case,  but  the  amount  is  per- 
haps not  far  from  a  million  of  dollars.     That  large  sum  has  long  since 
been  disbursed  as  the  statute  prescribed,  and  has  passed  out  of  the  pos- 
session and  control  of  the  various  county  treasurers.     If  they  are  liable 
to  refund  that  money  at  all,  they  are  liable  personally.     It  would  be 
shocking  to  every  sense  of  right  and  justice  to  hold  that  these  officers 
must  now  suffer  personally  for  doing  the  very  thing  they  were  compelled 
to  do  officially,  as  was  decided  and  determined  by  the  sovereign  judicial 
authority  ot  the  stnte.      While  the  decision  of  the  Supreme  Court,  declar- 
ing the  statute  valid  and  constitutional  was  in  force  and  unreversed  it 
was  the  law,  which  all  were  bound  to  obey  ;  and  the  fact  that  the  same 
court  subsequently  declared  the  law  unconstitutional,  cannot  affect  acts 
done  or  rights  acquired  while  the  former  decision  remained  undisturbed. 

Under  section  5848  of  the  RevivSed  Statutes,  the  plaintiff  could  only 
recover  illegal  assessments.  The  assessments,  the  collection  of  which 
complaint  is  made,  were  not  illegal,  within  the  meaning  of  the  law ; 
hence  cannot  be  recovered  back. 

Demurrer  sustained  as  to  the  first  defense  to  each  cause  of  action, 
and  overruled  as  to  the  second  defense  to  each  cause  of  action. 
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Blizabbth  Haimetbr  bt  ai«.  v.  Frederick  Tibtio  bt  ai^ 

1.  A  party  relying  solely  on  possession  and  the  statute  of  limitations  as  his  title  to 

real  estate,  must  show  that  he  has  had  exclusive  possession  of  the  same  for 
twenty-one  years,  and  where  it  apii^ears  that  he  has  used  the  property  in  dis- 

Sute  as  a  way  to  his  premises  for  more  than  that  length  of  ti-'ue,  while  the 
older  of  the  record  title  has  used  it  during  the  same  time  to  furnish  li^ht  and 
air  to  his  buildings,  the  former  cannot  be  said  to  have  been  in  exclusive  pos- 
session. 

2.  To  acquire  a  right  of  way  by  prescription  there  must  have  been  adverse  user  for 

more  than  twenty-otie  years,  and  to  constitute  adverse  user  there  must  have 
been  a  continuous  use  under  such  circumstances  or  accompanied  by  sucb 
declarations  as  to  manifest  a  claim  of  right. 

On  Motion  to  dissolve  a  temporary  injunction* 

Pbck,  J. 

The  afiSdavits  filed  by  the  parties  are  somewhat  conflicting  upon  cer- 
tain points,  but  there  are  a  number  of  undisputed  facts  in  the  case,  and 
it  is  upon  these  that  I  shall  endeavor  to  decide  the  principal  questions 
now  presented.  The  parties  to  this  case  are  the  owners  of  adjoining 
lots  fronting  on  Main  street  in  this  city.  Their  title  goes  back  to  a  com> 
mon  source,  beginning  with  the  year  1840,  when  the  two  lots  were  con- 
veyed to  the  persons  under  whom  plaintiffs  and  defendants  claim  by  deed, 
wherein  they  were  described  as  follows : 

That  of  plaintiffs  as  twenty-five  feet  wide  in  front  and  running  back 
the  same  width  a  distance  of  forty  feet,  where  there  is  an  offset  of  foui 
feet  on  the  side  next  defendants'  lot,  and  thence  to  the  rear  end  of  the 
lot  as  but  twenty-one  ieet  wide.  That  of  defendants  as  thirty>two  feet 
wide  in  front  and  extending  back  the  same  width  a  distance  of  forty  feet 
and  thence  to  the  rear  of  the  lot  as  thirty-six  feet  in  width. 

The  four  feet  attached  to  the  lot  thirty-two  feet  in  front,  being  the 
same  four  feet,  which  would  have  been  included  within  the  lines  of  plain- 
tiffs' lot  if  they  had  extended  back  parallel  to  each  other  and  twenty-five 
feet  apart  to  the  rear  of  the  lot. 

It  is  this  four-foot  strip  which  is  in  controversy.  At  or  soon  after 
the  time  of  conveyances  above  mentioned  the  lots  were  improved  as  fol- 
lows :  Defendants'  lot,  except  the  four  feet,  was  covered  by  a  three- 
story  brick  dwelling  house,  which  had,  and  still  has,  two  openings  for 
cellar  windows,  extending  from  fourteen  to  eighteen  inches  into  the  four 
feet,  and  above  that  has  some  six  or  eight  windows  opening  from  the 
various  rooms  of  the  house  on  to  the  area,  of  which  the  four-foot  strip 
constituted  a  part.  To  these  windows  are  attached  outside  shutters 
which  hang  over  the  area,  projecting  into  it  some  eighteen  inches  when 
extended  at  right  angles  to  the  wall.  Plaintiffs'  building  covers  the 
entire  front  of  their  lot  back  to  a  distance  of  twenty-six  feet,  but  on  the 
side  next  the  defendants'  there  is  a  four-foot  covered  passage  extending 
back  the  twenty-six  ieet,  and  thence  to  the  rear  of  the  lot  there  is  an 
open  area  consisting  of  the  four  feet  in  controversy  and  four  and  one-half 
feet  of  plaintiffs'  ground,  the  whole  of  which  has  been  in  constant  use 
by  plaintiffs  as  a  passageway  to  the  zear  of  their  property  for  more  than 
twenty-one  years. 
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During  all  that  time  defendants'  use  of  the  property  appears  to  have 
been  only  for  the  purpose  of  furnishing  light  and  air  to  the  cellar  and 
rooms  in  the  manner  indicated.  The  fence  at  the  rear  of  plaintififs'  lot 
extends  across  the  whole  twenty-five  feet.  At  some  time,  the  date  of 
which  is  not  definitely  fixed,  plaintilTs  constructed  on  the  four  feet  in 
controversy  a  small  open  drain  and  are  now  using  it  for  the  purpose  of 
draining  their  premises. 

The  strip  in  controversy  is  inclosed  on  three  sides  by  the  improve^ 
ments  on  plaintiffs'  lot  and  on  the  fourth  by  the  wall  of  defendants' 
house  containing  the  windows  above  named. 

The  buildings  on  the  two  lots  have  been  in  substantially  the  same 
condition,  since  the  year  1840.  Defendants  now  seek  to  cover  the  four 
feet  in  question  with  the  wall  of  a  new  building  which  they  propose  to 
erect.  Plaintiffs  obtained  a  temporary  injunction  on  a  petition  alleging 
that  the  strip  in  controversy  belongs  to  them,  and  defendants  now  move 
to  dissolve  that  injunction. 

Plaintifis'  first  claim  is  that  they  have  become  the  owners  of  the 
property  because  of  their  long  continued  possession  of  the  same.  Their 
use  has  been  long  enough,  more  than  twenty-one  years,  and  continuous, 
for  it  has  been  daily,  open  and  known  to  defendants,  for  it  has  been 
going  on  under  the  eyes  of  the  latter ;  but  it  is  denied  that  it  has  been 
adverse  or  exclusive.  As  to  the  eighteen  inches  next  defendants'  wall 
there  can  be  no  doubt  that  plaintiffs*  use  has  not  been  exclusive.  That 
part  has  been  in  constant  use  by  defendants  for  cellar  openings  and  win- 
dow shutters  as  above  mentioned.  But  it  is  claimed  that  the  other  two 
and  a  half  feet  have  not  been  used  in  any  manner  by  defendants.  I  do 
not  think  the  facts  justify  this  claim.  The  defendants  have  constantly 
had  six  or  eight  windows  opening  on  this  area.  It  has  been  the  source 
whence  a  large  part  of  their  building  has  been  furnished  with  light  and 
air. 

Considering  the  situation  of  the  property  and  the  improvements  upon 
it,  there  is  a  probability  that  this  strip  was  acquired  for  the  very  purpose 
of  furnishing  light  and  air  to  this  building.  It  is  contended  that  such  a 
use  of  property  is  not  recognized  in  determining  questions  of  title  in  this 
country.  It  is  a  well  settled  law  in  Ohio,  as  in  nearly  all  the  other  states 
of  the  Union,  that  one  cannot  acquire  an  easement  of  light  and  air  over 
the  property  of  another  by  prescription.  Mullen  v.  Strieker,  19  O.  S.,  135 ; 
Hieatt  v.  Morris,  10  O.  S.,  528,  in  the  first  named  case  it  was  further  held 
that  an  easement  of  light  and  air  would  not  be  implied  from  a  grant  of  one 
of  two  adjacent  lots  by  the  owner  of  both,  because  of  any  necessity  existing 
in  the  nature  or  use  of  the  structures  upon  the  lots  at  the  time  of  the  con- 
veyance. But  that  the  use  of  property  for  securing  light  and  air  to  build- 
ings is  not  a  lawful  and  valuable  use  of  it,  is  something  I  have  never 
heard  asserted.  That  such  an  easement  cannot  be  acquired  by  prescrip- 
tion is  no  proof  that  it  could  not  be  acquired  by  a  grant  and  there  is  no 
reason  apparent  why  a  grant  of  such  use  upon  a  valuable  consideration 
would  not  be  upheld  in  Ohio,  or  why  such  a  use  would  not  of  itself  fur- 
nish a  consideration  of  value  to  support  a  contract  resting  upon  it. 
While  such  a  use  of  the  property  of  another  may  not  be  so  adverse  to 
him  as  to  permit  the  acquisition  of  an  easement  over  his  estate,  as  pointed 
out  in  Parker  v.  Poote,  19  Wend.,  809;  yet  it  seems  to  me  that  it  is  a 
different  case  where  one  puts  his  own  property  to  such  use. 

Where  one  has  been  using  his  property  for  the  purpose  of  furnishing 
light  and  air  to  his  building,  and  another  has-been  using  it  for  a  different 
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purpose,  neither  can  be  said  to  have  had  the  exclusive  use  of  the  prop- 
erty. Such  is  the  situation  here.  And  the  plaintiffs*  claim  of  title  to  the 
property  which  is  based  only  upon  prescriptive  use  and  possession,  the 
record  title  being  admitted  to  be  in  defendants,  is  not  sustained. 

It  has  been  suggested  that  if  plaintiffs  have  not  acquired  title  to  the 
property,  they  have  acquired  a  right  of  way  over  it,  because  to  establish 
such  right  of  way  the  use  need  not  be  so  exclusive  as  it  must  be  to 
acquire  title  to  the  property.  Curtis  v.  Angier,  4  Gary,  547  ;  Nash  v. 
Paden,  1  Speers,  22,  and  that  if  there  be  such  easement  it  is  sufficient  to 
support  plaintiffs'  claim  to  an  injunction  in  this  case.  Assuming  lor  the 
sake  of  argument  that  the  use  by  the  proprietors  of  the  property  for  the 
purpose  of  furnishing  their  buildings  with  light  and  air  is  not  of  such  a 
nature  as  would  prevent  the  plaintiffs  from  acquiring  by  prescription  a 
right  of  way  over  it,  do  the  plain  tifi^  herein  show  a  prescriptive  right  to 
such  an  easement  ?  The  use  has  undoubtedly  been  long  enough  and  con- 
tinuous enough,  if  the  other  necessary  elements  exist,  to  establish  a  right 
of  way. 

Here  plaintiffs  are  met  by  defendants,  with  the  claim  that  the  use  has 
not  been  adverse,  but,  permissive,  and  the  circumstances  seem  to  make 
good  that  claim.  This  was  a  small  strip  of  ground  used  only  by  the 
owners  as  a  means  of  securing  light  and  air.  The  use  of  it  by  their 
neighbors  as  a  way  in  no  manner  interfered  with  their  own  use.  It  was 
not  the  whole  of  the  way  used  by  plaintiffs,  for  they  used  it  in  common 
with  a  strip  of  their  own  property  which  of  itself  would  give  them  an 
entrance  to  their  house.  Except  for  the  purpose  of  preventing  them 
from  asserting  a  claim  to  a  prescriptive  right,  the  defendants  had  no 
interest  to  prevent  plaintiffs  from  passing  over  the  property.  This  is  not 
a  case  where  two  parties  have  used  a  common  passage  one-half  the  prop- 
erty of  each,  to  reach  their  respective  dwellings.  The  plaintiffs  had  a 
passage  without  the  use  of  this  strip,  and  defendants  have  not  used  it  for 
that  purpose  at  any  time.  The  element  of  an  apparent  consideration  to 
support  the  presumption  of  a  grant  is  wanting. 

In  Lane  v.  Kennedy,  13  O.  S.,  42,  47,  the  learned  judge,  who 
delivered  the  opinion  of  the  Supreme  Court,  says : 

"  To  make  such  possession  adverse  there  must  have  been  an  inten- 
tion on  the  part  of  the  person  in  possession  to  claim  title y  so  mafiifestedhy 
his  declarations  or  his  acts,  that  a  failure  of  the  owner  to  prosecute 
within  the  time  limited,  raises  a  presumption  of  an  extinguishment  or  a 
surrender  of  his  claim."  Tried  by  this  test  the  plaintiff's  case  fails.  The 
proof  does  not  show  any  intention  to  claim  title,  manifested  either  by 
their  declarations  or  their  acts.  On  the  contrary  the  use  by  them  ha? 
rather  the  appearance  of  a  use  by  permission. 

The  motion  to  dissolve  the  injunction  is  granted. 

Mannix  &  Moorman,  for  plaintiffs. 

Von  Seggern,  Phares  &  Dewald,  for  defendants. 


[Snperior  Court  of  Cincinnati,  General  Term,  April  20, 1885.] 

fFiRST  National  Bank  v.  Union  Nationai,  Bank  op  Cincinnatl 

tPor  opinion  in  this  case  see  6  Dec  R.,  1229.    (s.  c.  13  Am.  Law  Rec,  748.) 
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[Superior  Court  of  Cincinnati,  Special  Term,  1885.] 

John  J.  BussE  v.  Jos.  H.  Voss  and  Gbo.  H.  Voss. 

1.  When  a  sub-contractor  takes  the  steps  prescribed  by  sees.  3193  and  3194,  of  the 
Rev.  Slat.,  and  the  head  contractor  fails,  within  the  time  named  in  sec.  3199,  to 
begin  arbitration  proceedings  or  to  commence  an  action  to  adjust  the  account, 
the  house -owner  is  bound  to  pay  such  sub-contractor  out  of  any  money  which 
he  may  owe  the  head  contractor. 

2^  If,  after  the  expiration  of  such  time,  the  head  contractor  and  sub-contractor  have 
a  conversation  about  the  matter,  and  agree  to  meet  and  adjust  the  account,  and 
nothing  further  is  done,  the  sub-contractor  repudiating  the  agreement,  the 
obligation  of  the  house -owner  is  not  affected  thereby. 

3.  If  the  house-owner,  being  thereupon  sued  by  the  sub-contrnctor,  denies  he  owes 
the  amount  claimed  and  admits  all  the  steps  were  taken,  but  sets  up  such  con- 
versation and  repudiation,  he  is  not  entitled  to  pay  into  court  the  amount 
admitted  to  be  due,  be  dismissed  from  the  action  and  have  the  head  contractor 
substituted  in  his  place  and  interplead. 

Force,  J. 

The  case  comes  on  for  trial  upon  the  pleadings  and  evidence,  and 
for  hearing  upon  two  motions,  the  hearing  of  which  was,  by  consent  of 
parties,  reserved  till  the  trial. 

The  defendants  built  a  house,  one  Decker  being  the  contractor,  and 
the  plaintiff,  a  sub-contractor,  to  supply  brick.  The  petition  states  that 
the  plaintiff  claimed  a  certain  amount  was  due  him  from  Decker ;  that  he 
filed  a  claim  with  the  defendants  in  a  manner  prescribed  by  statute ;  that 
within  the  period  limited  by  statute  Decker  did  not  begin  arbitration  pro- 
ceedings Of  commence  an  action  to  adjust  the  account,  and  that  there- 
upon the  statute  absolutely  implies  that  Decker  assented  to  the  validity 
of  the  claim  and  that  the  defendants  became  bound  to  pay  it. 

No  other  sub-contractor  makes  any  claim. 

The  defendants  deny  that  the  whole  amount  claimed  is  due ;  they 
admit  $699  is  due  ;  they  admit  that  Decker  neither  began  arbitration 
proceedings  nor  commenced  an  action ;  but  aver  that  Decker  and  the 
plaintiff  had  some  conversation  about  the  matter,  and  agreed  to  have  a 
conference  about  it  at  a  named  day,  at  which  time  when  it  arrived,  the 
plaintiff  refused  to  confer,  but  gave  notice  that  he  would  bring  suit.  It 
is  not  averred  that  this  conversation  was  before  the  expiration  of  the  time 
allowed  by  statute  to  Decker. 

The  motion  of  the  defendants  is  that  they  be  permitted  to  pay  $699 
into  court,  bring  Decker  into  contest  with  the  plaintiflF  for  that  sum,  and 
be  themselves  dismissed  from  the  action.  The  plaintiff  moves  to  strike 
from  the  answer  the  allegations  about  the  conversation  between  him  and 
Decker. 

If  Decker  was  induced  by  the  plaintiff  to  enter  into  negotiations,  so 
as  to  prevent  Decker's  beginning  arbitration  proceedings  or  commencing 
an  action  within  the  statutory  time,  then  the  plaintiff  would  not  be 
allowed  to  say  that  Decker  is  bound  to  admit  the  claim  because  he  did  not 
begin  arbitration  proceedings  or  commence  an  action  within  that  time. 
But  if  nothing  is  done  within  the  five  days,  the  rights  of  the  parties  are 
settled  by  statute;  they  are  fixed.  And  although  the  parties  should 
begin  after  that  to  talk  about  it,  such  talk  or  negotiation  would  not  bean 
estoppel.    It  is  not  alleged  that  there  was  any  negotiation  or  conversation 
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before  the  expiration  of  the  statutory  time.  The  motion  to  strike  out 
is  granted. 

And  now  the  defendants,  by  their  answer,  deny  they  owe  the  amount 
claimed  by  the  plaintiff,  and  admit  they  are  bound  to  pay  him  the 
amount  which  they  owed  to  the  contractor.  The  motion  for  interpleader 
is  necessarily  overruled. 

It  appears  from  the  evidence  that  $699  is  the  whole  amount  due. 
Judgment  will  be  entered  for  the  plaintiff  for  $699;  and  it  appearing  that 
Decker  has  brought  an  action  against  the  plaintiff  in  which  the  defend- 
ants are  garnished  for  the  amount  claimed  in  this  action,  execution  will 
be  stayed  until  that  suit  shall  be  determined. 

RufusS.  Simmons  and  H.  J.  Gausepohl,  for  plaintiff. 

F.  I^ampe^  cofUra. 


563  INSURANCE— AWARD. 

The  fnarket  valu$  of  goods  ai  the  date  or  the  /oss  is  not  merely  the  eosi  4/ 

replacing  thetn^ 

Some  time  in  1884  the  firm  of  Chatfield  &  Woods,  of  Cincinnati,  lost  a  consider- 
able sum  by  fire.  It  amounted  to  about  $56,000.  They  carried  a  very  heavy  insur- 
ance. They  agreed  with  the  insurance  company  in  all  matters  except  about  $5,500. 
This  was  referred  to  Mr.  Wm.  M.  Ramsey  (of  the  firm  of  Ramsey,  Maxwell  &  Mat- 
thews), for  settlement.  On  September  8,  1884,  he  decided  it.  In  hia  decision  he 
said: 

"The  parties  differ  as  to  the  construction  of  policies  with  reference  to  the  rale 
by  which  the  amount  of  the  loss  is  to  be  determined. 

It  is  claimed  by  the  insurers  that  the  insured  are  to  be  paid  only  the  actual  cost 
of  the  production  of  the  goods,-by  themselves  as  manufacturers,  while  the  insured 
claim  the  market  value  of  the  goods  at  the  date  of  the  loss. 

It  appears  by  the  books  of  Messrs.  Chatfield  and  Woods  that  an  account  is  kept 
showing  the  actual  cost  of  the  production  of  their  goods,  not  including  insurance, 
taxes,  interest  on  the  investment  in  the  business  or  any  allowance  for  the  personal 
services  of  the  members  of  the  firm.  Upon  completion  of  the  production  the 
account  is  made  up,  and  an  addition  is  made  of  about  22  per  centum  upon 
the  aggregate,  which  represents  the  manufacturer's  profits,  and  establishes  the 
market  price.    The  insurers  say : 

1.  That  this  22  per  centnm  is  profit,  and  that  profits  are  never  embraced  in  a 
policy  in  the  ordinary  form,  but  must  be  specially  insured  as  such. 

The  general  rule  is  undoubtedly  well  settled,  as  thus  stated,  but,  in  my  judg- 
ment, it  does  not  apply  to  the  case  under  consideration.  The  rule  thus  established 
and  enforced  has  never  been  supposed  to  conflict  with  the  other  equally  general 
and  equally  well  recognized  rule  that,  in  the  absence  of  special  stipulations  in  the 
policy  as  to  the  measure  of  indemnity,  the  market  price  alone  is  to  be  resorted  to. 
Hence,  where  goods  have  been  destroyed,  the  insured  has  always  been  allowed,  and 
has  been  restricted  to  the  recovery  of  the  market  value  as  being  the  money  valne  of 
the  property.  He  is  allowed  to  recover  the  market  value,  without  reference  to  its 
cost,  to  him.  Hence  it  follows  irresistibly  that  allowance  of  the  market  valne  is  not 
the  allowance  of  profits,  although  the  goods  may  have  cost  less  than  the  market 
valne  at  the  time  of  the  loss.  It  only  remains  to  inquire  whether  any  of  these 
policies  contain  special  stipulations  which  take  them  out  of  the  operation  of  Uie 
general  rule.  It  is  claimed  that  such  a  provision  is  contained  in  the  following 
words :  **No  profit  or  advantage  of  any  kind  is  to  be  included  in  such  a  claim." 
We  have  seen  that  the  recovery  of  market  value,  without  reference  to  cost,  is  not 
inconsistent  with  the  rule  which  excludes  profit.  If  such  recovery  is  not  inconsist- 
ent with  a  rule  of  construction  of  policies  generally,  which  excludes  profits,  it  can- 
not be  inconsistent  with  a  stipulation  which  is  to  the  same  effect.  I^ie  policy  pro- 
vides for  the  payment  of  a  sum  based  upon  actual  cash  value.  This  is  the  market 
price.  No  profit  is  made  by  the  insured  1^  tlM  destruction  of  the  property,  for 
which  he  receives  only  the  Tuue. 
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It  is  not  claimed  that  this  clause  is  to  be  construed  with  any  reference  to  the 
business  of  the  insured.  It  would  apply  as  well  to  a  policy  in  favor  of  a  merchant 
as  to  one  in  favor  of  a  manufacturer.  It  therefore  only  calls  for  an  examination  of 
the  word  profit,  and  this,  upon  the  authorities,  is  free  from  doubt.  Hence,  I  cou- 
dnde  that  this  clause  does  not  affect  the  cause  before  me. 

A  stipulation  not  altogether  free  from  difficulty,  appears  in  many  of  the  policies 
and  is  relied  upon  to  establish  the  proposition  that  the  insured  are  restricted  to  the 
cost  of  manufacture,  excluding  interest  on  capital,  etc  It  is  in  these  words:  "The 
cash  value  of  the  property  •  •  *  shall  in  no  case  exceed  what  would  l>e  the 
cost  to  the  insured,  at  the  time  of  the  fire,  of  replacing  the  same." 

It  is  claimed  that  inasmuch  as  the  insured  were  manufacturers  and  the  goods 
in  question  were  manufactured  by  them,  the  cost  of  replacing  means  the  cost  of 
manufacture. 

It  is  entirely  competent  for  the  parties  to  a  contract  to  make  a  stipalation  such 
as  this  claimed  by  the  companies  to  be.  There  is  nothing  in  the  law,  or  in  public 
policy,  forbidding  it.  It  must  also  be  conceded  that  the  "cost"  referred  to  m  this 
clause  is  the  cost  to  the  insured.  Does  it  mean  the  cost  of  reproducing?  It  does 
not  say  so.  But  it  is  argued  that  this  is  one  method  of  replacing  the  goods ;  that 
it  is  a  method  open  to  the  insured,  and  that  the  plain  construction  of  the  language 
requires  that  if  any  method  of  replacing  is  thus  open  to  the  insured,  which  will 
give  him  the  goods  at  less  than  the  market  value,  he  must  resort  to  it,  even  if  it 
were  not  open  to  an^  one  else.  All  this  may,  be  conceded,  and  yet  it  is  necessary 
to  deny  the  conclusion  which  the  insurers  draw  from  it 

The  date  at  which  the  law  fixes  damages  generally  is  the  date  of  the  injury. 
These  policies  fix  the  date  of  the  injury,  i.  e.^  the  date  of  the  fire,  as  the  time  at 
which  the  value  of  the  goods  is  to  be  ascertained.  The  insured  is  entitled  to  re- 
place them  at  that  time.  This  cannott  ordinarily  be  done  at  the  date  of  the  fire,  or 
within  such  a  period  as  they  could  ordinarily  be  purchased  in  the  market  The  ob- 
ject of  insurance  upon  goods  is  to  enable  the  dealer  to  replenish  his  stock  and  pro- 
ceed with  his  business.  This  would  not  be  accomplished  if,  being  a  manufacturer 
as  well  as  a  merchant,  he  should  be  required  to  manufacture.  Nor  would  it  be 
practicable  or  even  possible  to  fix  the  cost  of  reproduction  at  the  date  of  the  fire. 
It  is  easy  to  ascertain  the  costs  of  the  goods  destroyed,  but  the  variation  in  the  cost 
of  material  and  of  labor,  the  infinite  variety  of  circumstances  affecting  the  cost  of 
producing  any  article,  render  it  impossible  to  look  forward  and  say  what  the  cost 
of  reproduction  will  be.  Men  undertake  to  manufacture  and  sell  at  prices  fixed 
beforehand,  but  they  simply  incur  the  hazard  in  the  hope  of  profit,  after  the  best 
examination  which  they  can  make  of  the  subject.  These  policies  call  for  an  actual 
fixing  of  an  actual  cost  at  the  time.  Counsel  for  the  insurers,  feeling  the  force  of 
this  consideration,  has  argued  that  the  cost  of  producing  the  goods  destroyed  fixef 
the  cost  of  reproduction.  But  this  cannot  be.  The  cost  of  manufacture  in  January 
may  be  radically  different  from  the  cost  in  July. 

The  insurance  companies  have  the  sanction  of  the  opinion  of  Mr.  Wood,  in  his 
work  on  Insurance  (section  458)  for  the  view  which  they  maintain,  irrespective  of 
the  peculiar  lauguage  of  the  policies  in  question.  He  states  his  opinion  to  be  that 
in  all  cases  of  manufactured  goods  in  the  hands  of  the  manufacturer,  the  actual 
cash  value  is  the  cost  of  production,  excluding  interest  upon  the  investment  in 
plant  He  states  it  as  a  mere  suggestion,  and  admits  that  there  is  no  authority  to 
support  it  It  would  be  strange,  indeed,  if  a  rule  existed,  or  could  be  established, 
which  would  require  a  different  construction  of  the  same  policy,  when  held  by  a 
manufacturer,  from  that  which  it  would  receive  when  held  by  a  merchant,  and  the 
fact  that  no  sanction  for  the  opinion  can  be  found,  at  this  day,  in  any  decided  case, 
is  strong,  if  not  conclusive  evidence  of  its  unsoundness.  The  rule  that  cash  value 
means  market  value,  is  directly  opposed  to  this  opinion,  and  this  is  so  firmly  fixed 
in  the  law  and  in  the  minds  of  business  men  that  clear  stipulations  should  be  re- 
quired in  a  policy  where  a  different  result  is  to  be  attained. 

The  view  which  I  have  thus  taken  renders  it  unnecessary  to  advert  to  other 
points  discussed  by  counsel. 

I  am  of  the  opinion  that  the  terms  of  submission  do  not  devolve  upon  me  the 
duty  of  determining  any  question  as  to  the  proofs  of  loss. 

I  award  to  Messrs.  Chatfield  and  Woods  the  sum  of  16,408.24,  payable  ia  acoord- 
anoe  with  the  terms  of  the  various  policieaw" 
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WiujAM  Herbst  bt  al.  V.  Albbrt  Bates. 

1.  The  requirement  in  sec.  5,  U.  S.  Bankruptcy  Act  of  1841,  that  every  deed  by  an 

assignee  in  bankruptcy  shall  recite  the  order  of  sale  is  merely  directory,  as 
shown  by  the  words  that  it  shall  supersede  other  proof  to  validate  the  deed,  and 
it  may  be  validated  by  other  proof. 

2.  Confirmation  of  sale  was  not  required  by  the  U.  S.  Bankruptcy  Act  of  1841,  and, 

hence,  was  not  essential. 

3.  The  plaintiff  in  simple  ejectment  may  show  that  defendant's  deed  from  an  assignee 

in  bankruptcy  is  void,  but  cannot  show  that  it  is  fraudulent  without  amending. 
Hence  a  reply  setting  up  collusion  ia  a  departure. 

4.  A  purchaser  from  an  assignee  in  bankruptcy  alleged  by  the  bankrupt's  heirs  to  be 

void,  cannot  add  the  assignee's  possession  to  his  own  to  make  tiUe  by  adverse 
possession. 

5.  That  the  order  did  not  describe  the  lands  is  a  mere  irregularity,  and  not  £^and 

for  collateral  impeachment  as  in  ejectment  by  the  heirs  against  the  buyer. 

6.  Signature  of  a  judge  to  an  order  or  journal  entry  thereof  is  not  essential  to  the 

validity  of  the  order. 

The  plaintiffs,  William  Herbst  and  others,  allege  in  their  petition  that 
they  have  a  legal  estate  in  and  are  entitled  to  the  possession  of  ten  hun- 
dred and  ninety  and  58-100  acres  of  land  described  in  the  petition ;  and 
that  the  defendant,  Albert  Bates,  unlawfully  keeps  them  out  of  the  pos- 
session thereof.  The  defendant's  answer  contains  three  defenses,  as 
follows : 

1.  He  denies  all  the  allegations  of  the  petition,  except  that  he  is  in 
possession  of  the  land  in  controversy. 

2.  He  pleads  the  statute  of  limitations,  averring  that  he  and  those 
undet  whom  he  claims  title,  have  had  and  held  the  actual,  open,  notor- 
ious, exclusive,  continuous  and  adverse  possession  of  said  lands,  for  more 
than  twenty-one  (21)  years  next  preceding  the  commencement  of  this 
action. 

8.  The  third  defense  sets  out  in  detail  the  facts  relating  to  the  bank- 
ruptcy of  George  Herbst,  the  ancestor  of  the  plaintiff;  alleging  that  he, 
George  Herbst,  was  on  December  10,  1842,  and  prior  to  that  time  seized 
of  the  lands  in  controversy,  and  was  on  said  day  adjudged  a  bankrupt  by 
the  United  States  district  court  for  the  district  of  Kentucky,  and  that,  by 
decree  of  the  same  court,  one  Henry  Waller  was  appointed  and  qualified 
as  assignee  in  bankruptcy  of  said  George  Herbst ;  and  that  by  virtue  of 
said  decree  and  the  operation  of  law  said  assignee  became  vested  in  the 
title  in  fee  simple  absolute  of  the  said  lands ;  and  that  said  assignee  con- 
veyed the  same  to  defendant. 

The  plaintiffs  reply  and  deny  certain  allegations  of  the  answer  as 
follows : 

1.  They  deny  all  the  allegations  contained  in  the  second  defense — 
the  one  pleading  the  statute  of  limitations. 

2.  They  deny  the  allegations  of  the  third  defense,  excepting  the  one 
that  on  the  10th  day  of  December,  1842,  George  Herbst  was  seized  of  the 
lands  described  in  the  petition. 

3.  The  plaintiffs  further  replying  that  whatever  said  Henry  Waller  did 
or  pretended  to  do  in  the  matter  of  the  sale  of  said  lands  as  the  assignee  of 
said  George  Herbst,  was  without  authority  of  law,  and  wholly  null  and 
void;  that  whatever  authority  was  vested  in  said  Waller,  as  such  assignee, 
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was  revoked  previous  to  his  sale  to  defendant ;  that  said  Waller  at  the 
time  of  the  sale  had  no  authority  to  make  the  same,  but  that  said  Waller 
and  defendant  wickedly  colluding  with  each  other  for  the  purpose  of 
wronging  and  defrauding  plaintififs  of  said  lands,  made  the  pretended  sale 
and  purchase,  that  the  pretended  consideration  was  (6,000.06,  whereas  in 
fact,  at  the  time  of  said  sale,  said  lands  were  of  the  value  of  fifty  thousand 
dollars ;  that  said  sale  was  never  reported  to  or  confirmed  by  said  district 
court;  and  that  said  sale  is  wholly  fraudulent  and  void,  and  ask  for  a 
decree  declaring  said  sale  fraudulent  and  void  and  cancelling  the  same. 
Evidence  tending  to  show  that  the  deed  from  Waller,  assignee,  to 
the  defendant,  was  void,  was  excluded.  If  the  deed  was  without  authority 
of  law,  and  void,  and  thus  ineffectual  to  pass  title,  is  one  thing,  but  if  it 
was  made  through  collusion  and  fraud,  that  is  another. 

Price,  J. 

The  petition  states  a  plain  action  at  law  to  recover  the  possession  of 
real  estate ;  in  other  words,  an  action  of  ejectment.  Under  the  case  made 
in  the  petition  the  plaintiffs  doubtless  have  a  right  to  show  that  the  deed 
under  which  defendant  claims  was  without  authority  of  law.  But  part  of 
the  reply  is  an  attempt  to  make  a  new  case — that  is,  to  show  that  the 
deed  was  fraudulent,  and  asking  to  have  it  set  aside.  This,  I  think, 
cannot  be  done,  and  hence  evidence  tending  to  maintain  that  part  of  the 
reply  was  excluded.  As  I  understand  the  rule,  plaintiffs  cannot  be  per- 
mitted to  make  a  new  or  different  case  by  way  of  reply,  as  that  can  be 
done  only  by  amending  the  petition. 

The  Supreme  Court  say  :  "A  plaintiff  can  recover  only  on  the  causes 
of  action  stated  in  his  petition.  It  is  not  the  province  of  a  reply  to  intro- 
duce new  causes  of  action ;  this  can  be  done  only  by  amendment  of 
petition." 

The  land  records  of  this  county  show  the  legal  title  of  the  land  in 
controversy  to  be  in  George  Herbst.  Other  testimony  in  the  case 
shows  that  George  Herbst  is  dead,  and  that  the  plaintiffs  are  his 
only  heirs  at  law.  This  makes  a  prima  facie  case  for  the  plaintiffs,  upon 
which  they  would  be  entitled  to  recover  if  nothing  further  appeared  in 
the  case.  Having  made  ^  prima  facie  case,  it  devolves  on  the  defendant 
to  overthrow  the  case  thus  made.  As  one  mode  of  doing  so  the  defend- 
ant pleads  the  statute  of  limftations,  averring  that  he  and  those,  under 
whom  he  claims  title,  have  had  and  held  the  actual,  open,  notorious,  ex- 
clusive, continuous  and  adverse  possession  of  said  lands  for  more  than 
twenty-one  (21)  years,  next  preceding  the  commencement  of  this  action. 

The  deed  from  Waller,  assignee,  was  executed  on  the  9th  of  March, 
1863.  This  action  was  commenced  November  6,  1888.  At  the  time  o( 
the  commencement  of  the  suit  the  defendant  himself  had  not  had  pos- 
session of  the  lands  for  twenty-one  (21)  years ;  and  whether  he  can  avail 
himself  of  the  statute  of  limitations  depends  on  whether  the  statute  run 
while  the  lands  were  in  the  possession  of  his  grantor,  Henry  Waller,  as 
assignee  of  George  Herbst. 

On  the  10th  of  December,  1842,  the  district  court  of  the  United 
States  for  the  district  of  Kentucky,  declared  George  Herbst  an  invol- 
untary bankrupt,  and  appointed  defendant's  grantor,  Henry  Waller,  the 
assignee  in  bankruptcy  in  said  case.  By  virtue  of  said  appointment  as 
assignee,  and  of  section  8  of  the  bankruptcy  law  of  1841,  the  said  Waller, 
as  such  assignee,  became  and  was  vested  with  the  title  of  said  lands  with 
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power  to  sell  the  same,  subject,  however,  to  the  orders  and  direction  of 
the  court  appointing  the  assignee. 

It  is  not  claimed  that  Wsdler  ever  had  or  pretended  to  have  any  pos- 
session of  the  lands,  except  as  such  assignee.  While  the  legal  title  was 
in  him  by  virtue  of  the  decree  of  court  declaring  George  Herbst  a  bank- 
rupt and  appointing  Waller  the  assignee,  and  by  operation  of  the  bank- 
ruptcy law  ;  yet  it  was  in  him  solely  for  the  purposes  of  the  trust.  He 
held  the  legal  title,  but  held  it  as  trustee.  Such  being  the  case,  the  stat- 
ute of  limitations  would  not  run  while  he  held  possession  of  the  lands. 
In  order  for  the  statute  to  run,  I  understand  it  to  be  necessary  for  the 
person  having  possession  to  claim  the  land  in  his  own  right  adversely  to 
all  the  world.  It  is  essentially  a  state  of  hostility.  He  must  be  in  the 
attitude  of  one  proclaiming  to  all  the  world  that  the  land  is  his.  This 
could  not  be  when  he  held  it  simply  in  trust.  Hence  I  think  that  the 
statute  of  limitations  will  avail  the  defendant  nothing. 

The  difficult  questions  in  the  case  arise  in  my  judgment  under  the 
third  defense.  On  December  10,  1842,  George  Herbst  was  declared  an 
involuntary  bankrupt  by  the  United  States  district  court  for  the  district 
of  Kentucky ;  and  Henry  Waller  was  duly  appointed  the  assignee  of  said 
bankrupt.  On  January  7,  1868,  the  same  court  made  an  order  that  **the 
assignee  is  hereby  authorized  to  sell  at  private  sale  the  remaining  lands 
of  the  bankrupt  estate  for  cas*'^  at  a  rate  not  less  tJian  three  dollars  per 
acre."  On  March  9, 1863,  Henry  Waller,  as  such  assignee,  conveyed  the 
lands  in  controversy  by  deed  to  the  defendant,  having  made  a  sale  of  the 
same  for  the  sum  of  about  |^.00  per  acre.  If  the  deed  thus  made  was  a 
good  and  valid  one,  effectual  to  pass  title  of  the  lands,  the  defendant  has 
a  good  title,  otherwise  he  has  not.  Plaintiffs  insist  upon  five  (5)  several 
objections  to  said  deed  as  follows : 

First — ^That  the  title  of  the  lands  was  vested  in  the  trustee  only  for 
the  purposes  of  the  trust;  and  would  remain  in  him  so  long  only  as  the 
execution  of  the  trust  required.  And  that  after  the  lapse  of  a  long  time 
it  will  be  presumed  that  the  trust  has  been  executed  and  the  lands  will 
vest  in  the  person  beneficiary  entitled  thereto. 

Second — That  the  order  of  the  court  to  sell  the  lands  was  insufficient 
in  this  that  it  was  vague,  indefinite  and  uncertain,  and  contained  no  suf- 
ficient description  of  the  lands  to  be  sold. 

Third — That  the  order  to  sell  the  land  was  not  signed  by  the  judge. 

Fourth — That  the  deed  from  Waller,  assignee,  did  not  contain  the 
recitals  required  by  sec.  16  of  the  Bankruptcy  Act  of  1841. 

Fifth — That  the  sale  made  by  the  assignee  to  the  defendant  was 
never  confirmed  by  the  court. 

The  legal  proposition  contained  in  the  first  objection  may  be  con- 
ceded to  be  true  as  a  general  proposition.  After  the  lapse  of  a  long  time 
it  will  be  presumed  that  the  trust  has  been  executed  and  the  lands  will 
vest,  in  the  person  beneficially  entitled  thereto,  unless  there  be  something 
to  rebut  or  overthrow  such  presumption.  But  how  is  it  in  this  case  ? 
The  assignee  was  appointed  December  10, 1842.  The  deed  in  question 
was  executed  March  9,  1863,  more  than  twenty  years  having  elapsed 
from  the  time  of  the  appointment  to  the  execution  of  the  deed.  If  there 
was  nothing  else  to  look  to,  I  think  it  might  well  be  presumed 
that  the  trust  had  been  executed  and  that  the  land  had  reverted  to  or 
become  vested  by  operation  of  law,  in  the  original  owner,  the  bankrupt. 
But  on  January  7,  j868,  just  two  months  and  two  days  before  the  exe- 
cution of  the  deed,  the  court  ordered  the  sale  to  be  made,  thus,  in  my 
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judgment,  completely  rebutting  and  overthrowing  any  presumption  that 
might  otherwise  arise,  that  the  trust  was  executed,  and  disposes  of  the 
first  objection  to  the  validity  of  the  deed. 

The  order  of  court  of  January  9, 1888,  was  "the  assignee  is  hereby 
ordered  to  sell  at  private  sale  the  remaining  lands  of  the  bankrupt  estate 
for  cash  at  a  rate  of  not  less  than  three  ($8.00)  dollars  per  acre.''  This 
order,  it  is  true,  contains  no  description  of  the  lands  authorized  to  be 
sold,  but  the  lands  in  dispute  are  a  part  of  the  remaining  lands  of  the 
bankrupt.  Thus  they  are  embraced  in  the  order.  The  court  had  power 
to  make  the  order  to  sell  the  lands,  and  exercised  that  power.  In  the 
case  of  Cadwallader  et  al.  v.  Evans  Swift,  1  Disney,  685,  decided  by  the 
superior  court  ot  Cincinnati,  in  general  term,  the  court  say :  "It  has 
long  been  the  policy  of  our  courts  to  uphold  judicial  sales,  and  in  this 
general  description  we  include  those  made  by  trustees,  administrators 
and  sheriffs,  whether  upon  a  decree,  an  order,  or  an  execution.  No 
technical  irregularities  are  permitted  to  deprive  the  purchaser  of  the 
property  he  has  acquired.  There  must  be  not  mere  informalities,  how- 
ever gross,  or  error,  however  apparent,  but  a  palpable  defect  of  power 
in  the  court  before  his  claim  can  be  defeated." 

In  the  case  at  bar  there  was  certainly  no  defect  of  power  in  the 
court.  The  failure  of  the  order  of  sale  to  describe  the  lands  at  most 
was  an  informality  or  irregularity.  The  court  having  to  make  the  order, 
it  cau  not  be  successfully  questioned  in  another  forum,  and  in  a  collateral 
proceeding,  for  mere  irregularity  or  informality. 

It  is  further  objected,  however,  that  the  order  of  sale  was  not  signed 
by  the  judge  who  made  it.  The  evidence  in  the  case  shows  that  the 
orders  made  in  * 'George  Herbst's  case,"  were  entered  in  what  is  called  the 
"bankruptcies  order  book."  That  the  custom  was  for  the  judge  to  sign 
such  orders,  and  that  he  did  sign  all  said  orders  except  the  order  of  sale. 
The  custom  of  signing  the  orders  was  certainly  a  commendable  one,  but 
such  signing  is  not  indispensable.  The  order  of  sale  in  question  is  a 
matter  ot  record  in  the  United  States  district  court  for  the  district  of 
Kentucky.  Such  record  imports  absolute  verity.  And  full  faith  and 
credit  must  be  given  to  it  notwithstanding  the  fact  that  the  judge  failed 
to  attach  his  signature  thereto.  If  a  deed  could  be  invalidated  by  such 
omission,  a  great  many  land  titles  would  be  disturbed  in  his  country. 

It  is  claimed,  also,  that  the  deed  from  the  assignee  to  the  defendant 
does  not  contain  the  recitals  required  by  sec.  15,  of  the  act  of  1841,  and, 
therefore,  is  invalid. 

It  is  provided  in  sec.  15,  that  "a  copy  of  any  decree  of  bankruptcy 
and  the  appointment  of  assignees  as  directed  by  the  third  section  of  this 
act,  shall  be  recited  in  every  deed  of  lands  belonging  to  the  said  bank- 
rupt, and  conveyed  by  any  assignee  by  virtue  of  this  act ;  and  that  such 
recitals,  together  with  a  verified  copy  of  such  order,  shall  be  full  and 
complete  evidence,  both  of  the  bankruptcy  and  assignment  therein 
recited,  and  supersede  the  necessity  of  any  other  proof  of  such  bank- 
ruptcy and  assignment  to  validate  the  said  deed.  And  all  deeds  con- 
taining such  recital,  and  supported  by  such  proof,  shall  be  as  effectual  to 
pass  the  title  of  the  bankrupt  of,  in,  and  to  the  lands  therein  mentioned 
and  described  to  the  purchaser,  as  fully  to  all  intents  and  purposes,  as  if 
made  by  such  bankrupt  himself  immediately  before  such  order."  IJnder 
this  section,  then,  must  be  recited,  in  the  deed,  a  copy  of  the  decree  of 
bankruptcy,  and  the  appointment  of  an  assignee,  as  directed  by  the 
third  section  of  the  act    No  other  recitals  in  the  deed  are  required,  *'and 
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such  recital,  together  with  a  certified  copy  of  such  order,  shall  be  full 
and  complete  evidence,  both  of  the  bankruptcy  and  assignment  therein 
recited,  and  supersede  the  necessity  of  any  other  proof  of  such  bank- 
ruptcy and  assignment  to  validate  the  said  deed. 

I  am  not  clear  as  to  what  is  meant  by  the  words,  **stuA  order f"  as  to 
whether  they  refer  to  the  order  of  sale  or  the  order  appointing  the 
assignee — and,  perhaps,  the  decree  of  bankruptcy,  also.  But  the  exact 
meaning  of  the  words,  such  order,  is  perhaps  not  material,  for  sucA  order 
is  not  required  to  be  recited  in  the  deed;  but  there  must  be  a  certified 
copy  in  evidence  to  validate  the  said  deed.  There  is  in  evidence  in  this 
case  a  certified  copy  of  the  decree  of  bankruptcy ;  of  the  appointment 
of  the  assignee,  and  of  the  order  of  sale.  And  as  the  words  *'such  ordei" 
evidently  refer  to  some  of  those  three  things,  it  is  not  necessary  to 
determine  precisely  which  one.  The  certified  copy  of  such  order, 
required  by  the  statute,  is  in  evidence.  The  remaining  defect,  so  far  as 
the  face  of  the  deed  is  concerned,  is  the  failure  to  make  the  recitals 
required  by  section  15.  The  deed  does  not  recite  a  copy  of  the  decree 
of  bankruptcy,  nor  does  it  recite  a  copy  of  the  order  appointing  the 
assignee  or  even  the  fact  of  such  appointment.  Are  these  omissions 
fatal  to  the  validity  of  the  deed  ?  The  statute  is  mandatory  in  terms,  as  it 
says  those  things  shall  be  recited.  But  taking  the  whole  section  together, 
I  am  led  to  the  conclusion  that  while  it  is  mandatory  in  terms,  it  is,  in 
legal  effect,  merely  directory.  It  provides  that  **such  recital,  together 
with  a  cert-ified  copy  of  such  order,  shall  be  full  and  complete  evidence, 
both  of  the  bankruptcy  and  assignment  therein  recited,  and  supersede 
the  necessity  of  any  other  proof  of  such  bankiuptcy  and  assignment  to 
validate  the  said  deed,"  etc. 

I  think  it  fairly  follows  from  these  words  that  a  deed  from  an 
assignee  in  bankruptcy  not  containing  these  recitals  may  nevertheless  be 
validated  by  ^^ other  proof  .^^ 

The  other  proof  was  made  in  this  case,  as  we  have  in  evidence  a 
certified  transcript  of  the  decree  of  bankruptcy ;  of  the  order  appointing 
the  assignee,  and  of  the  order  of  sale. 

The  remaining  abjection  to  the  validity  of  the  deed  is,  that  the  sale 
was  not  confirmed  by  the  court  ordering  it  to  be  made. 

I  recognize  the  general  doctrine  that  when  a  court  authorizes  a  sale 
to  be  made  by  a  trustee,  such  a  sale  ought  to  be,  and  generally  is,  con- 
firmed by  the  court  before  it  is  complete,  The  deed,  however,  in  ques- 
tion, is  the  creature  of  the  Bankruptcy  Act  of  1841,  and  has  effect  as  a 
deed  solely  by  virtue  of  that  statute.  That  act  prescribes  the  conditions 
precedent  necessary  to  validate  a  deed  executed  thereunder,  and  con- 
firmation of  the  sale  by  the  court  is  not  one  of  them. 

Hence,  confirmation  is  not  absolutely  essential  to  the  validity  of 
such  deed. 

I  have  noted  all  the  objections  made  to  the  validity  of  the  deed,  and 
conclude  that  none  of  them  are  tenable.  However  negligent  or  dilatory 
the  assignee  may  have  been,  the  defendant  has  acted  in  good  faith,  and 
has  done  all  he  could  be  expected  to  do.  He  has  honestly  paid  for  the 
land  the  price  agreed  upon,  the  sum  being  greater  than  the  minimum 
fixed  by  the  court.  It  would  be  grossly  inequitable  to  now  deprive  him 
of  his  land,  and  it  ought  not  to  be  done,  except  on  some  dear,  legal 
reason.  The  objections  urged  to  the  deed,  at  most,  in  my  judgmentt 
relate  to  mere  informalities  or  irregularities.  A  judicial  sale  ought  not 
to  be,  and  will  not  be  disturbed  because  of  some  informality  or  irregularity. 
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As  before  quoted  **it  has  long  been  the  policy  of  our  courts  to  uphold 
judicial  sales,  and  in  this  description  we  include  those  made  by  trustees 
etc." 

Judgment  for  the  defendant. 
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^  [Hamilton  Common  Pleas.] 

Tkrry  Clock  Co.  v.  Mussey,  Assignbb. 

i.  An  assignee,  who  has  given  bond  within  the  state  for  the  faithful  discharge  of 
his  duties,  need  not  give  bond  on  appeal  from  a  justice  of  the  peace. 

2.  And  in  such  case,  where  the  assignee  files  his  transcript  in  the  common  pleas 
within  ten  days,  the  appeal  held  good,  although  no  written  notice  of  the  inten- 
tion to  appeal  was  given  to  the  justice. 

Maxwbll,  J. 

The  plaintiff  brought  an  action  of  replevin  before  a  justice  of  the 
peace,  and  recovered  a  judgment  against  the  defendant.  The  defendant 
gave  no  bond  for  appeal,  but  within  ten  days  filed  a  transcript,  for  the 
purpose  of  appealing  the  case  to  this  court.  The  plaintiff  now  moves  to 
strike  the  transcript  from  the  files,  for  the  reason  that  no  bond  having 
been  given,  the  appeal  has  not  been  perfected.  The  question  thus  raised 
is  whether  or  not  it  is  necessary  for  an  assignee,  under  our  assignment 
laws,  to  give  bond  in  order  to  appeal  a  case  from  a  justice  of  the  peace 
lo  this  court. 

Section  6408,  Rev.  Stat,  of  the  general  provisions  relating  to  pro- 
cedure in  the  probate  court,  after  providing  for  the  manner  in  which  an 
appeal  may  be  taken  from  the  probate  count  to  the  court  of  common 
pleas,  also  provides,  **but  when  the  person  appealing  from  any  judgment 
or  order  in  any  court  or  before  any  tribunal,  is  a  party  in  a  fiduciary 
capacity,  in  which  he  has  given  bond  within  the  state,  for  the  faithful 
discharge  of  his  duties,  and  appeals  in  the  interest  of  the  trust,  he  shall 
not  be  required  to  give  bond,  but  shall  be  allowed  the  appeal  by  giving 
written  notice  to  the  court  of  his  intention  to  appeal,  within  the  time 
limited  for  giving  the  bond." 

An  examination  of  the  law,  as  it  stood  prior  to  the  revision  of  the 
statutes,  will  show  that  it  was  first  provided  that  an  executor  or  an 
administrator  who  has  given  bond  in  this  state,  might  appeal  from  one 
court  to  another  without  giving  an  appeal  bond ;  next  that  the  law  was 
amended  so  as  to  include  guardians.  So  the  law  stood  until  the  revised 
statutes  were  adopted,  and  then  the  words  * 'executor,"  * 'administrator" 
and  "guardian**  were  dropped,  and  the  words  quoted  above  used. 

If  we  follow  the  plain  and  obvious  meaning  of  the  statute,  bearing 
iu  mind,  also,  that  the  limited  terms,  "executor,"  etc.,  have  been  dropped, 
then  we  must  come  to  the  conclusion  that  the  statute  exempts  assignees, 
who  have  given  bond,  from  giving  an  appeal  bond,  and  that  appeals  may 
be  taken  from  justices  of  the  peace,  as  well  as  from  courts  of  record, 
without  giving  an  appeal  bond. 

This  is  in  accord  with  common  sense.  A  person  who  has  given 
bond  in  a  fiduciary  capacity  obligates  himself  to  distribute  such  funds  as 
may  come  into  his  hands  by  virtue  of  his  trust,  in  obedience  to  the  orders 

8    L.  B.    29 
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^'Section  63.  The  council  shall  have  power  to  provide  for  the  ap- 
pointment or  election  by  the  qualified  electors  of  the  corporation,  wards 
or  districts,  as  the  case  may  require,  of  all  such  other  officers  as  shall  be 
deemed  necessary  for  the  good  government  of  the  corporation  and  the  full 
execution  of  its  corporate  powers. 

"Section  64.  AH  appointments  of  officers  of  municipal  corporations 
created  by  law  or  ordinance,  shall  be  made  by  the  mayor,  by  and  with 
the  advice  and  consent  of  the  council,  and  the  concurrence  of  a  majority 
t}{  all  the  members  elected  shall  be  required  to  confirm  any  such  appoint- 
ment, and  the  names  of  those  voting,  and  for  whom  they  voted  on  the 
vote  resulting  in  an  appointment,  shall  be  recorded." 

It  appears,  then,  that  we  have  two  sections  of  the  Municipal  Code 
virtually  controlling  the  same  subject-matter — section  444,  under  the 
head  of  Wharves,  Docks  and  Harbors,  which  provides  that  the  common 
council  may  appoint  a  wharfmaster,  and  sections  61,  62,  63  and  64,  which 
provide  that  the  common  council  shall  have  power  to  appoint  all  other 
officers  not  specially  named  in  any  of  those  sections. 

While  it  is  true  that  one  section  relates  specially  to  wharves,  docks 
and  harbor  masters,  the  other  section  appears  to  cover  all  possible  contin- 
gencies with  respect  to  officers,  and  did  give  the  council  power  to  provide 
for  the  election  of  a  wharfmaster,  as  well  as  any  other  officers,  which 
might  be  necessary  for  good  government,  and  for  the  full  execution  of 
its  corporate  powers.  All  these  sections,  I  may  say,  remain  in  the 
Revised  Statutes. 

By  another  section  of  the  Municipal  Code  (Rev.  Stat.,  1543),  it  is 
provided  that  "all  laws,  ordinances  and  resolutions  heretofore  lawfully 
passed  and  adopted  by  the  trustees  or  council,  *not  inconsistent  with  this 
title,'  shall  be,  remain,  and  continue  in  force,  until  altered  or  repealed  by 
the  trustees  or  council  establisHed  by  this  act." 

If  this  ordinance,  which  was  adopted  in  1859,  providing  for  the  elec- 
tion of  a  wharfmaster,  has  not  been  repealed  by  the  common  council,  by 
atn  ordinance  for  that  purpose,  or  has  not  been  expressly  repealed  by  the 
legislature,  then  as  a  matter  of  course  the  election  which  was  held  this 
.spring,  was  held  in  pursuance  of  the  statute  and  ordinance,  for  the  ordi- 
nance, as  admitted  by  the  pleadings,  is  in  lull  force.  So  the  conclusion 
at  which  I  have  arrived,  from  an  examination  of  the  statutes  with  refer- 
ence to  the  question,  as  the  ordinances  stand  now,  is  that  it  is  proper 
that  the  wharfmaster  should  be  elected  by  the  people. 

There  is  another  objection  taken  by  the  defendant.  He  avers  in  his 
answer  that  he  was  elected  by  the  common  council  on  the  16th  of  April, 
1885,  to  be  wharfmaster.  The  statute  provides  that  all  appointments 
must  be  made  by  the  mayor,  by  and  with  the  consent  of  the  common 
ccuncil.  He  does  not  aver  in  his  answer  that  he  was,  and  I  presume  it 
to  be  the  fact  that  he  was  not,  appointed  by  the  mayor;  he  was  simply, 
in  fact,  elected  by  the  council,  not  appointed. 

A  mandamus  must  issue  against  the  city  clerk,  to  issue  a  certificate 
i)£  election  to  James  Carson. 

Wulsin  &  Perkins,  for  the  relator. 

Judge  Wilson  and  J.  M.  Dawson,  for  respondent 
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[Superior  Court  of  Cincinuati,  General  Term.] 

John  Simpkinson  v.  Board  of  Pubuc  Works. 

1.  Authorizing  a  city  of  a  particular  class  to  borrow  money  to  pay  deficiencies  in 

certain  funds,  or  for  a  particular  year,  can  only  apply  to  the  city  then  so  classi- 
fied, and  hence  is  special. 

2.  The  acts   of  March  24,  1885,  and  April  27, 1885,  authorizing  the  board  of  public 

works  of  Cincinnati  to  borrow  money  "to  pay  deficiencies  existing,  and  that 
may  exist,  in  the  infirmary  fund  of  said  city,  for  the  years  18S4  and  1885,"  etc., 
and  to  borrow  money  "to  pay  deficiencies  existing  in  the  board  of  health  of  said 
city,"  and  **to  pay  deficiencies  existing  in  the  general  fund  of  said  city,*'  are 
special  acts  conferring  corporate  powers,  and,  therefore,  invalid. 

3.  That  portion  of  the  act  of  April  27, 1885,  authorizing  the  board  of  public  works  to 

borrow  money  "to  be  applied  to  the  street  cleaning  fund,"  is  not  a  special  act, 
and  is  valid  without  regard  to  the  question  whether  it  confers  corporate 
powers* 

4.  In  so  far  as  the   deficiency  consists  in  arrearages  of  salaries  which  the  city  is 

liable  for,  it  is  merely  a  cnange  in  the  form  of  the  indebtedness  and  not  a  con- 
ferring of  corporate  power,  and  money  may  be  borrowed  for  this  deficiency  if 
affirmatively  shown  to  exist. 

Harmon,  J. 

Plaintiff,  as  a  taxpayer,  upon  refusal  of  tHe  solicitor,  sues  to  enjoin 
the  issuance  of  bonds,  under  two  acts  of  the  general  asseiv.bly,  each 
entitled  "An  act  to  authorize  the  city  of  Cincinnati  to  issue  bonds  for  the 
purpose  therein  specified,"  passed,  one  March  24,  the  other  April  27, 
1885. 

The  purposes  specified  in  the  first  act  are  to  borrow  any  sum  not 
exceeding  $200,000,  '*to  pay  deficiencies  existing  and  that  may  exist  in 
the  infirmary  fund  ot  said  city,  for  the  years  1884  and  1885,"  the  money 
to  be  "paid  into  the  infirmary  fund  of  said  city,"  and  "expended  by  the 
directors  of  the  city  infirmary  according  to  law."  The  purposes  speci- 
fied in  the  second  act  are  to  borrow  money  as  follows  :  "The  sum  of 
$19,918,  to  pay  deficienqjes  existing  in  the  board  of  health  of  said  city, 
the  sum  of  $78,000  to  pay  deficiencies  existing  in  the  general  fund  of  said 
city,  and  the  sum  of  $70,000  to  be  applied  to  the  street  cleaning  fund  of 
said  city/* 

The  case  is  reserved  upon  demurrer  to  the  petition  and  motion  lor  a 
restraining  order. 

We  are  asked  to  interfere  with  the  proposed  action  of  the  board  of 
public  works  and  comptroller  under  these  acts,  they  being  the  officers 
named  therein  as  actors  on  behalf  of  the  city,  because  such  acts  are  void 
as  violations  of  section  6,  article  13,  and  of  section  1,  article  13,  of  the 
constitution  of  Ohio,  the  former  being:  "The  general  assembly  shall  pro- 
vide for  the  organization  of  cities,  etc.,  by  general  laws,  and  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power ;  "  the  latter 
being  "the  general  assembly  shall  pass  no  special  act  conferring  corpo- 
rate powers." 

It  may  be  conceded  that  cases  might  arise  in  which  it  would  be  the 
duty  of  the  court  to  interfere  with  proposed  action  of  a  municipality  in 
borrowing  money,  although  by  express  authority  of  the  legislature,  when 
either  from  the  amount  or  from  the  purpose  of  the  loan  it  should  appear 
that  such  action  would  be  an  ''abuse  of  such  power." 


454  OHIO  DECISIONS.       .  Vol.  XIH 

6 1 4  Superior  Court  of  CincinnatL 

This,  however,  would  have  to  be  manifest  to  authorize  such  interfer- 
ence. Mere  difference  of  opinion  between  the  court  and  the  legislature 
would  not  suffice. 

While  the  amounts  to  be  borrowed  here  are  large  and  one  at  least  of 
the  purposes  for  which  the  money  borrowed  is  to  be  spent,  namely  the 
payment  of  current  expenses,  violates  the  soundest  maxims  of  economy 
and  prudence,  we  cannot  say  that  a  case  of  manifest  abuse  of  the  power 
of  borrowing  money  for  municipal  purposes  is  presented.  The  failure  of 
the  city  to  receive  the  revenue  expected  under  the  Scott  law,  the  threat- 
ened appearance  of  an  epidemic,  present  an  exigency  which  would  justify 
action  at  this  time  that  might  be  an  abuse  of  power  at  another  time. 

If,  however,  these  are  special  acts  and  confer  corporate  power, 
neither  the  general  assembly  nor  the  court  has  the  slightest  discretion. 
The  supreme  law  is  absolute  that  the  general  assembly  shall  pass  no  such 
law.  No  exigency  can  arise  great  enough  to  breathe  life  into  such  a  law 
if  passed.  And,  while  the  court  must  resolve  evey  doubt  in  favor  of  the 
validity  of  a  law,  yet  if,  after  doing  so,  the  law  be  found  to  be  within 
this  prohibition,  no  fear  of  consequences,  immediate  or  remote,  may  slay 
its  restraining  hand,  unless  it  is  willing,  not  only  to  wilfully  violate  the 
solemn  oath  of  office,  but  also  to  decree  that  government  by  written  con- 
stitution shall  perish  from  the  earth. 

Are  these  special  acts?  The  term  special,  as  used  here,  hardly  needs 
definition.  It  is  the  opposite  of  general.  An  act  is  special  when  it  is 
intended  to  and  does  and  can  apply  to  only  one  (in  case  it  treat  of  munic- 
ipal corporation)  place,  so  that  in  that  connection  the  term  is  equivalent 
to  local.  And  while  classification  of  such  corporations  is  lawful,  and  an 
act  may  be  valid  which  relates  to  an  entire  class,  even  though  such  class 
at  the  time  consist  of  but  one  member,  yet  the  theory  upon  which  such 
legislation  is  supported  is,  that  other  municipalities  which  may,  from 
time  to  time,  become  members  of  such  class,  will  come  under  the  opera- 
tion of  the  ace.  Potential  general  operation  upon  all  members  of  the 
class  is  all  that  is  necessary.  But  where  an  act  is  so  framed  as  to  show 
that  it  was  intended  to  apply  to  a  particular  municipality  only,  and  that 
it  does  and  can  apply  to  no  other,  it  is  a  local  act,  no  matter  in  what 
terms  it  may  be  expressed.  The  constitution  deals  with  substance,  not 
witu  form.  It  is  certainly  no  longer  necessary  in  Ohio  to  do  more  than 
refer  to  a  few  cases  in  which  our  Supreme  Court  has  clearly  defined  these 
principles:  State  v.  Judges,  21  O.  S.,  1,  11 ;  State  v.  Mitchell,  31  O.  S., 
592;  State  v.  Hipp,  38  O.  S.,  199;  State  v.  Pugh,  43  O.  S.,  98;  the  last 
of  a  long  series  in  which  all  are  referred  to  and  discussed. 

These  acts  are  almost  exactly  alike  in  tjie  features  which  must  deter- 
mine whether  they  are  special.  The  captions  announce  them  to  be  such 
without  even  the  qualification  of  parentheses.  But  this,  while  persuasive, 
is  not  conclusive.     State  v.  Pugh,  supra. 

Courts  are  neither  to  be  led  nor  misled  by  names. 

The  first  act  authorizes  the  board  of  public  works  of  any  city  of  the 
first  grade  of  the  first  class  to  borrow  on  behalf  thereof  the  sum  named, 
"to  pay  deficiencies  existing  and  that  may  exist,  in  the  infirmary  fund 
thereof  for  the  years  1884  and  1885."  The  fiscal  year  in  cities  of  that 
class  and  December  31,  sec.  1545,  Rev.  Stat.  One  of  the  years 
named,  had  already  ended  when  the  act  was  passed,  and  no  other  city,  as 
was  then  well  known,  can,  before  the  end  of  the  other,  come  into  the 
grade  named  either  by  the  self-acting  mode  of  advancement,  sec.  1547, 
Rev.  Stat.,  or  by  the  voluntary  mode,  section  1582  et  seq.    There  was  a 
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possibility  that  the  legislature  might,  before  adjourning,  change  the  basis 
of  classification  so  as  to  include  other  cities  in  that  grade,  but  an  argument 
for  the  validity  of  the  acts  based  upon  that  possibility,  even  had  it  become 
a  fact,  would  if  followed,  overturn  either  the  whole  fabric  of  classification 
or  this  section  of  the  constitution. 

The  second  act  authorizes  the  same  board  of  any  such  city  to  so  bor- 
row two  of  the  sums  named,  * 'to  pay  deficiencies  existing"  in  the  health 
and  general  funds.  By  a  well  known  rule  of  construction  we  are  bound 
to  presume  that  all  these  words  were  used  intelligently  and  to  give  effect 
to  all  if  rationally  possible.  The  word  ''existing,"  so  twice  used,  is 
utterly  meaningless  unless  it  means  existing  at  the  time  the  act  was 
passed,  which  meaning  further  appears  from  the  unusual  amounts  named, 
which,  beyond  doubt,  coiresponded  with  actual  deficiencies  shown  at  the 
time  by  the  books  of  this,  the  only  city  then  belonging  to  the  class 
named — the  only  city  which  ever  could  have  such  deficiencies  then 
existing. 

We  have  no  hesitation  in  deciding  that  both  acts  with  respect  to  the 
parts  just  mentioned  were  intended  to  apply  and  did  apply  to  this  city 
alone,  and  that  they  could  not  when  passed,  can  not  now,  and  can  never 
apply  to  any  other.     They  are,  therefore,  so  far,  special  acts. 

The  second  act,  however,  in  so  far  as  it  authorizes  the  borrowing  of 
money  "to  be  applied  to  the  street  cleaning  fund,"  is  capable  of  a  differ- 
ent construction.  No  time  is  named  when  or  within  which  the  money 
is  to  be  borrowed  or  expended.  It  is  not  to  supply  a  deficiency  nor  to 
go  into  the  fund  of  any  particular  year.  So  long  as  the  act  remains  in 
force,  any  city  coming  into  the  grade  named  may,  as  well  as  Cincinnati, 
borrow  a  sum  not  exceeding  $70,000  to  apply  to  its  street  cleaning  fund, 
though  of  course  we  do  not  mean  to  construe  it  as  an  authority  to  be 
exercised  more  than  once  by  any  city.  This  potential  general  operation 
relieves  this  part  of  the  act  from  the  charge  of  being  special,  and  we 
think  the  terms  should  prevail  over  the  title  of  the  act  when  they  are 
inconsistent.  So  that,  it  being  in  no  way  connected  with  the  other  parts, 
but  each  grant  of  authority  being  as  independent  of  the  others  as  though 
contained  in  a  separate  act,  it  is  valid  without  regard  to  the  question 
whether  it  confers  corporate  powers,  which  must  now  be  considered  with 
respect  to  the  enactments  we  find  to  be  special. 

Any  general  discussion  as  to  what  is  meant  by  the  phrase  "confer- 
ring corporate  powers"  in  the  constitution  would  be  useless  here,  because 
we  find  it  already  decided  by  authorities  we  are  not  at  liberty  to  disre- 
gard, that  giving  authority  to  an  existing  municipal  corporation  to  bor- 
row money  by  issuing  its  bonds  is  conferring  a  corporate  power. 

Nebraska  copied  this  clause  of  our  constitution  literally.  School 
districts  are  corporations  in  that  state  and  one  of  them  was  authorized  by 
a  special  act  to  issue  bonds  to  borrow  money  to  build  a  schoolhouse.  It 
was  held  that  the  act  was  void  because  forbidden  by  the  clause  in  ques- 
tion.    Clegg  V.  School  Dist.,  8  Neb.,  178. 

In  a  similar  case  from  the  same  state  a  like  decision  was  unanimously 
given  by  the  United  States  Supreme  Court.  School  District  v.  Ins.  Co., 
103  U.  S.,  707.  It  appeared  in  that  case  that  school  districts  had  by 
general  statute  power  to  borrow  money  and  issue  bonds  to  build  school- 
houses  after  a  vote  of  the  people,  etc.,  and  the  attempt  was  made  to  sus- 
tain the  special  act  by  considering  it  in  connection  with  the  general 
statute,  but  without  success,  the  bonds  having  been  in  fact  issued  under 
the  former  without  compliance  with  the  conditions  of  the  latter.    The 
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argument  made  was  no  doubt  similar  to  that  made  here — i.  e,,  that  the 
special  act  did  not  confer  power,  but  only  repealed  the  condition  imposed 
by  the  general  law  for  its  exercise.  Whether,  if  this  were  true,  it  would 
not  amount  to  a  new  grant  of  power,  we  need  not  inquire,  for  we  are 
only  asked  to  enjoin  the  exercise  of  the  power  these  special  acts  assume 
to  confer,  not  that  of  any  powers  the  city  has  under  sees.  2825-6-7,  Rev. 
Stat. ,  which  gave  the  right  to  money  by  issuing  bonds  to  cover  a  defici- 
ency arising  from  defalcation  or  other  cause,  after  submitting  the  matter 
to  a  vote  of  the  people. 

Our  own  Supreme  Court  has  held  that  a  special  act  annexing  certain 
subxirbs  to  this  city,  though  it  conferred  no  new  powers  upon  the  city, 
but  merely  authorized  the  exercise  over  additional  territory  of  the  powers 
already  possessed,  was  void  because  it  conferred  corporate  powers  (State 
V.  Cincinnati,  20  O.  S.,  18) ;  that  a  special  act  conferring  on  the  city  the 
management  and  control  of  the  hospital  already  erected  with  the  city's 
funds,  was  void  for  the  same  reason.  State  v.  Cincinnati,  23  O.  S.,  445. 
See  also  State  v.  Constantine ;  State  v.  Pugh,  supra. 

Certainly  no  higher  power  could  be  conferred  on  a  city  than  the 
power  to  pledge  the  property  of  her  citizens  for  the  repayment  of  large 
sums  of  money,  nor  one  whose  exercise  the  framers  of  the  constitution 
can  be  supposed  to  have  intended  more  carefully  to  limit.  In  this  con- 
nection the  reason  twice  given  by  the  Supreme  Court  for  the  insertion  of 
this  clause  in  the  constitution,  have  singular  force,  viz. :  That  the 
object  was  to  secure  for  legislation  of  this  nature  the  careful  scrutiny  and 
judgment  of  the  entire  body  of  legislators  by  requiring  it  to  be  in  a  gen- 
eral form,  and  so  possibly  at  least  to  affect  all  their  constituencies  alike. 
Atkinson  v.  M.  &  C.  R.  R.,  16  O.  S.,  21,  35 ;  State  v.  Cincinnati,  supra. 

The  proverbial  readiness  of  men  to  vote  away  other  people's  money 
is,  as  the  framers  of  the  constitution  well  knew,  the  main  root  of  the 
evils  of  such  special  legislation. 

The  analogy  between  this  case  and  State  v.  Cincinnati,  supra,  is  ver>' 
close.  It  is  difficult  to  conceive  any  distinction  in  principle  between  au- 
thorizing the  city  to  exercise  the  general  powers  it  already  possesscKi 
over  other  territory,  and  authorizing  it  to  exercise  the  power  to  borrow 
money  it  already  possesses  in  certain  cases,  or  possibly  a  general  implied 
power  to  borrow  money.  See  Bk.  v.  Chillicothe,  7  O.,  31,  in  other  cases 
or  upon  other  conditions. 

If,  therefore,  the  power  to  borrow  these  sums  and  issue  these  bonds 
had  been  conferred  by  these  acts  directly  upon  the  city,  we  should  feel 
constrained  to  adjudge  them  utterly  void  and  of  no  effect.  Does  it  make 
any  diflference',  as  contended  by  the  solicitor,  that  the  power  is  conferred 
in  terms  on  the  board  of  public  works  and  the  comptroller? 

It  is  true  that  a  power  which,  if  conferred  on  a  corporation,  would 
become  a  corporate  power,  may  not  be  such  when  conferred  upon  a  per- 
son or  body  not  incorporated. 

Slate  V.  Pugh,  supra.  The  same  power  of  managing  the  hospital, 
which,  it  was  held  in  State  v.  Cincinnati,  23  O.  S.,  445,  could  not,  because 
of  this  constitutional  prohibition,  be  conferred  by  special  act  upon  the 
city  through  its  council,  was  held  in  State  v.  Davis,  Id.,  434,  to  be  prop- 
erly so  conferred  upon  the  board  of  hospital  trustees,  which  was  not  a 
body  corporate. 

^.nd  in  State  v.  Pugh,  supra,  it  was  held  that  the  act  there  in  ques^ 
tlon  was  for  the  same  not  invalid,  in  so  far  as  it  conferred  upon  the 
trustees  of  the  sinking  fund  power  to  redistrict  the  city  of  Columbus. 
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It  was,  however,  expressly  stated  by  the  court  that  such  trustees  were 
not,  **in  any  substantial  sense  municipal  officers  of  the  city,"  though  in- 
tention of  passing  on  the  effect  of  conferring  the  power  on  such  officers 
was,  later  in  the  opinion,  disclaimed.  They  had  neither  been  elected 
nor  appointed  by  the  city. 

The  same  was  true  of  the  trustees  of  the  Cincinnati  hospital.  In 
the  case  relating  to  the  latter  it  was  remarked  by  the  court  that  the  leg- 
islative power  of  the  city  was  vested  in  the  council.  The  power  there 
under  consideration  was  legislative,  and  conferring  it  upon  the  council 
conferred  it  upon  the  city. 

The  power  conferred  by  these  acts  is  upon  the  board  of  public 
works,  not  upon  the  individuals  composing  the  same.  It  is  legislative 
so  far  as  concerns  determining  whether  and  to  what  extent  the  author- 
ity shall  be  used,  executive  so  far  as  concerns  effecting  the  loan  and  is- 
suing the  bonds. 

Without  stopping  to  enumerate  them  we  may  say  it  is  well  known 
that  under  our  present  laws  both  the  legislative  and  executive  powers  of 
the  city  are  to  a  very  large  extent  vested  in  that  board. 

Its  members,  as  well  as  the  comptroller,  whose  duties  under  these 
acts,  however,  are  only  clerical,  regularly  city  officers,  elected  and  paid 
by  it. 

It  seems  to  us,  therefore,  that  the  case  is  not  different  from  what  it 
would  be  if  the  council,  instead  of  the  board  of  public  works,  had  been 
designated  as  the  actor  "in  behalf  of  "  the  city  in  the  matter  of  borrow- 
ing this  money  which  would  go  into  the  regular  city  funds,  and  issuing 
these  bonds  which  must  be  "the  bonds  of  said  city." 

The  hospital  case,  therefore,  we  think  directly  in  point. 

But  if  it  were  not  and  we  are  forbidden  by  the  later  statement  in 
the  opinion  in  State  v.  Pugh  to  consider  the  prior  remark  to  which  we 
have  referred  as  a  "negative  pregnant,"  we  should  have  no  hesitation  in 
saying  that  this  clause,  forbidding  the  conferring  of  corporate  powers 
by  special  act,  may  as  well  be  torn  bodily  from  the  constitution  as  per- 
mitted to  be  thus  openly  evaded. 

The  rule  has  been  deeply  carved  by  the  Supreme  Court  upon  the 
tablets  of  our  judicial  law  that  in  applying  all  parts,  but  especially  this 
part  of  that  instrument,  the  operation  and  effect  of  laws  must  be  re- 
garded rather  than  their  form.  And  while  we  can  imagine  cases  in  which 
the  legislature,  proposing  by  the  exercise  of  its  own  power  to  do  some- 
thing to  or  for  a  city,  may  adopt  as  its  agency  for  that  purpose  one  or 
more  of  the  regular  officers  or  boards  of  the  city  itself,  in  which  case  the 
corporation  itself  is  merely  passive,  as,  for  instance,  in  the  case  of  re- 
districting,  we  can  see  no  difference  in  fact,  and  but  little  in  form,  be- 
tween conferring  one  of  the  usual  municipal  powers  upon  the  city  by 
name,  in  which  case  it  would  have  to  be  exercised  by  its  proper  board  or 
officer,  and  conferring  it  in  terms  upon  one  of  its  boards  or  officers  to  be 
exercised  in  its  name  and  on  its  behalf,  with  exactly  the  same  results. 
An  entry  overruling  the  demurrer  and  granting  the  motion  will  be  made 
so  as  to  embody  the  conclusions  we  have  reached. 

It  may  be  that  the  solicitor  can  by  answer  and  proof  avail  himself 
of  the  principle  announced  in  Reed  v.  Plattsmouth,  107  U.  S.,  568. 
That  case  also  arose  in  Nebraska.  A  city  had  been  authorized  by 
special  act,  void  under  this  clause  of  the  constitution,  to  issue  bonds  for 
•money  to  build  a  schoolhouse.  It  had  issued  them  and  used  the  money, 
when  by  another  special  act  the  bonds  were  declared  valid.     This  act 
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was  upheld  because  the  city  having  become  liable  to  the  holders  of  the 
void  bonds  for  the  money  it  had  received  upon  them,  this  second  act 
merely  changed  the  form  of  an  existing  indebtedness  and  conferred  no 
corporate  power,  properly  speaking. 

By  reason  of  the  Worthington  and  Burns  laws  this  city  is  savea 
from  implied  liability  upon  many,  if  not  most  of  the  items,  which  usu- 
ally go  to  make  up  deficiencies. 

Others,  such  as  the  salaries  of  public  officers,  the  city  may  be  law- 
fully liable  to  pay,  and  to  the  extent  of  such  items,  if  any,  which  must 
be  made  affirmatively,  to  appear  in  view  of  the  laws  just  mentioned,  the 
issue  of  bonds  may  be  permitted  as  only  a  change  in  the  form  or  evi- 
dence of  such  already  existing  indebtedness. 

Force  and  Pbck,  JJ.,  concurred. 

Wulsin  &  Perkins,  for  the  plaintiff. 

City  Solicitor  Coppock,  contra. 


633  PARENT  AND  CHaO. 

(Superior  Court  of  Cincinnati,  June,  1888^] 
ClUTHB  V.   SVENDSBN. 

A  father  is  not  liable  for  an  assault  by  a  demented  and  dangerous  son,  seren  years 
old,  unless  he  knew  his  condition,  and  knowingly  permitted  him  to  be  at  large 
unwatched. 

Plaintiff  sued  to  recover  damages  for  the  death  of  a  six  year  old 
daughter,  from  the  effects  of  kicks  alleged  to  have  been  administered 
by  the  seven  year  old  son  of  defendant.  The  court  charged  the  jury 
that  if  a  verdict  was  returned  for  plaintiff  it  must  be  based  upon  the 
following  findings : 

That  the  alleged  assault  by  defendant's  boy  was  made. 

That  the  boy  was  demented  and  dangerous. 

That  his  father  knew  such  to  be  his  condition. 

That  he  knowingly  permitted  him  to  be  at  large  without  ft  proper 
watch  being  kept  of  him. 

The  jury  returned  a  verdict  for  defendant. — EdUariaL 


637  EXEMPTION  IN  LIEU  OF  HOMESTEAD. 

[Superior  Court  of  Cincinnati,  General  Term.] 
fTHBRBSA  LUGAUBR  V.  AUGUST  WBISGBRBBR  BT  AL. 

A  wife  being  separate  from  her  husband  and  not  on  the  property,  cannot  claim  ex- 
emption in  lieu,  out  of  the  proceeds,  against  judgments  against  him,  he  not 
claiming  exemption. 

Pbck,  J. 

.  The  question  herein  arises  tipon  the  distribution  of  a  fund  realized 
from  the  sale  of  certain  premises,  the  property  of  plaintiff's  husband, 
Joseph  Lugauer.    PbuntifiE  claims  that  she  is  entitled  to  an  allowance  of 

t  This  case  in  the  Supreme  Court  was  dismissed  by  compromise,  Noyembe j 
IB;  1889. 
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$500  out  of  said  proceeds  in  lieu  of  homestead,  which  claim  is  resisted 
by  the  lienholders  and  was  disallowed  by  the  court  below.  The  case  is 
one  where  there  are  liens  which  preclude  the  allowance  of  the  homestead, 
and  others  which  do  not  preclude  such  allowance,  and  there  is  sufficient 
money  after  paying  the  first  class  of  liens  to  give  the  plaintiff*  the  $500, 
if  she  is  entitled  to  it.  The  plaintiff  and  her  husband  are  not  living 
together,  but  apart,  under  a  judicial  decree  by  which  she  has  been 
awarded  alimony  and  custody  of  a  minor  child. 

The  allowance  is  claimed  under  sees.  5440  and  5441,  of  the  Rev. 
Stat.  Section  5440,  if  taken  alone,  would  probably  authorize  us  to  grant 
what  plaintiff  demands.  It  provides  that  after  the  payment  out  of  the 
proceeds  of  such  a  sale  as  this,  of  the  liens  precluding  the  allowance, 
''  the  balance,  not  exceeding  five  hundred  dollars,  shall  be  awarded  to 
the  head  of  the  family,  or  the  wife,  as  the  case  may  b^  in  lieu  of  such 
homestead."  The  meaning  of  the  last  words  quoted  cannot  be  over- 
looked. The  allowance  is  to  be  iv  lieu  of  homestead.  Section  5435,  pro- 
vides for  the  allowance  of  the  homestead  exemption  to  the  husband  and 
wife  when  living  together,  and  we  think  sec.  5440,  must  be  construed 
with  sec.  5435,  so  that  the  mention  of  the  wife  in  the  former  must  be 
taken  to  mean  what  is  expressed  in  the  latter,  viz :  the  wife  when  living 
with  her  husband,  which  is  not  this  case. 

Section  5441,  if  ever  applicable  to  this  case,  was  amended  April  12, 
1884,  so  as  to  make  it  conform  to  sec.  5435,  and  it  now  reads,  "  husband 
and  wife  living  together  *  *  *  and  not  the  owner  of  a  homestead, 
may  in  lieu  thereof,  hold  exempt  from  levy  and  sale  real  or  personal 
property  to  be  selected  by  such  person,  his  agent  or  attorney  at  any  time 
before  sale  not  exceeding  five  hundred  dollars  in  value,"  etc.  So  we 
find  that  this  section  as  it  now  stands,  like  sec.  5435,  provides  that 
husband  and  wife  may  claim  the  allowance,  when  living  together.  To 
hold  that  a  wife  living  apart  from  her  husband  under  a  judicial  decree 
allowing  her  alimony,  is  entitled  to  the  allowance,  would  in  our  judg- 
ment be  doing  violence  to  both  the  letter  and  spirit  of  the  statute. 

Judgment  affirmed. 

Force  and  Harmon,  JJ.,  concur. 

Robert  Kuehnert,  for  plaintiff. 

O.  Tafel  and  J.  J*  Gasser,  for  defendants. 


VERIFICATION  OF  PLEADINGS.  5 

[Superior  Court  of  Cincinnati.] 
VBNNKMAN  V.  SlEVBRING  ET  AL. 

OmiMlon  of  the  notary  to  si^  and  seal,  if  the  party  has  actually  sworn  to  the  peti- 
tion, is  not  reason  to  strike  it  from  the  files,  but  an  entry  may  be  made  authoris- 
ing the  notazy  to  complete  the  certificate,  for  that  it  merely  evidence  of  the 
fact 

Peck,  J. 

Motion  to  strike  the  petition  from  the  files  for  the  want  of  verification. 

The  attention  of  the  court  was  called  to  the  fact  that  the  certificate 
to  the  affidavit  to  the  petition,  otherwise  in  proper  form,  was  not  signed 
by  the  notary,  nor  was  his  ofiicial  seal  attached  by  that  officer.  Where- 
upon the  plaintiff  forthwith  filed  an  affidavit  by  Uie  notary  to  the  effect 
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**Section  63.  The  council  shall  have  power  to  provide  for  the  ap- 
pointment or  election  by  the  qualified  electors  of  the  corporation,  wards 
or  districts,  as  the  case  may  require,  of  all  such  other  officers  as  shall  be 
deemed  necessary  for  the  good  government  of  the  corporation  and  the  full 
execution  of  its  corporate  powers. 

"Section  64.  AH  appointments  of  officers  of  municipal  corporations 
created  by  law  or  ordinance,  shall  be  made  by  the  mayor,  by  and  with 
the  advice  and  consent  of  the  council,  and  the  concurrence  of  a  majority 
of  all  the  members  elected  shall  be  required  to  confirm  any  such  appoint- 
ment, and  the  names  of  those  voting,  and  for  whom  they  voted  on  the 
vote  resulting  in  an  appointment,  shall  be  recorded.** 

It  appears,  then,  that  we  have  two  sections  of  the  Municipal  Code 
virtually  controlling  the  same  subject-matter — section  444,  under  the 
head  of  Wharves,  Docks  and  Harbors,  which  provides  that  the  common 
council  may  appoint  a  wharfmaster,  and  sections  61,  62,  63  and  64,  which 
provide  that  the  common  council  shall  have  power  to  appoint  all  other 
officers  not  specially  named  in  any  of  those  sections. 

While  it  is  true  that  one  section  relates  specially  to  wharves,  docks 
and  harbor  masters,  the  other  section  appears  to  cover  all  possible  contin- 
gencies with  respect  to  officers,  and  did  give  the  council  power  to  provide 
for  the  election  of  a  wharfmaster,  as  well  as  any  other  officers,  which 
might  be  necessary  for  good  government,  and  for  the  full  execution  of 
its  corporate  powers.  All  these  sections,  I  may  say,  remain  in  the 
Revised  Statutes. 

By  another  section  of  the  Municipal  Code  (Rev,  Stat.,  1543),  it  is 
provided  that  "all  laws,  ordinances  and  resolutions  heretofore  lawfully 
passed  and  adopted  by  the  trustees  or  council,  *not  inconsistent  with  this 
title,'  shall  be,  remain,  and  continue  in  force,  until  altered  or  repealed  by 
the  trustees  or  council  establisHed  by  this  act." 

If  this  ordinance,  which  was  adopted  in  1859,  providing  for  the  elec- 
tion of  a  wharfmaster,  has  not  been  repealed  by  the  common  council,  by 
am  ordinance  for  that  purpose,  or  has  not  been  expressly  repealed  by  the 
legislature,  then  as  a  matter  of  course  the  election  which  was  held  this 
spring,  was  held  in  pursuance  of  the  statute  and  ordinance,  for  the  ordi- 
nance, as  admitted  by  the  pleadings,  is  in  full  force.  So  the  conclusion 
at  which  I  have  arrived,  from  an  examination  of  the  statutes  with  refer- 
ence to  the  question,  as  the  ordinances  stand  now,  is  that  it  is  proper 
that  the  wharfmaster  should  be  elected  by  the  people. 

There  is  another  objection  taken  by  the  defendant.  He  avers  in  his 
answer  that  he  was  elected  by  the  common  council  on  the  16th  of  April, 
1885,  to  be  wharfmaster.  The  statute  provides  that  all  appointments 
must  be  made  by  the  mayor,  by  and  with  the  consent  of  the  common 
council.  He  does  not  aver  in  his  answer  that  he  was,  and  I  presume  it 
to  be  the  fact  that  he  was  not,  appointed  by  the  mayor;  he  was  simply, 
in  fact,  elected  by  the  council,  not  appointed. 

A  mandamus  must  issue  against  the  city  clerk,  to  issue  a  certificate 
of  election  to  James  Carson. 

Wulsin  &  Perkins,  for  the  relator. 

Judge  Wilson  and  J.  M.  Dawson*  for  respondent 
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[Superior  Court  of  Cincinnati,  General  Term.] 

John  Simpkinson  v.  Board  op  Public  Works. 

1.  Axkihorlzinfr  a  city  of  a  particular  class  to  borrow  money  to  pay  deficiencies  in 

certain  iuuds,  or  for  a  particular  year,  can  only  apply  to  the  city  then  so  classi- 
fied, and  hence  is  special. 

2.  The  acts  of  March  24,  1885,  and  April  27,  1885,  authorizing  the  board  of  public 

works  of  Cincinnati  to  borrow  money  **to  pay  deficiencies  existing,  and  that 
may  exist,  in  the  infirmary  fund  of  said  city,  for  the  years  1884  and  1885,"  etc., 
and  to  borrow  money  "to  pay  deficiencies  existing  in  the  board  of  health  of  said 
city,"  and  **to  pay  deficiencies  existing  in  the  general  fund  of  said  city,"  are 
specifid  acts  conferring  corporate  powers,  and,  therefore,  invalid. 

3.  That  portion  of  the  act  of  April  27, 1885,  authorizing  the  board  of  public  works  to 

borrow  money  "to  be  applied  to  the  street  cleaning  fund,"  is  not  a  special  act, 
and  is  valid  without  regard  to  the  question  whether  it  confers  corporate 
powers* 

4.  In  so  far  as  the   deficiency  consists  in  arrearages  of  salaries  which  the  city  is 

liable  for,  it  is  merely  a  change  in  the  form  of  the  indebtedness  and  not  a  con- 
ferring of  corporate  power,  and  money  may  be  borrowed  for  this  deficiency  if 
affirmatively  shown  to  exist. 

Harmon,  J. 

Plaintiff,  as  a  taxpayer,  upon  refusal  of  the  solicitor,  sues  to  enjoin 
the  issuance  of  bonds,  under  two  acts  of  the  general  asseir.bly,  each 
entitled  **An  act  to  authorize  the  city  of  Cincinnati  to  issue  bonds  for  the 
purpose  therein  specified,"  passed,  one  March  24,  the  other  April  27, 
1886. 

The  purposes  specified  in  the  first  act  are  to  borrow  any  sum  not 
exceeding  $200,000,  '*to  pay  deficiencies  existing  and  that  may  exist  in 
the  infirmary  fund  ot  said  city,  for  the  years  1884  and  1885,"  the  money 
to  be  "paid  into  the  infirmary  fund  of  said  city,"  and  "expended  by  the 
directors  of  the  city  infirmary  according  to  law."  The  purposes  speci- 
fied in  the  second  act  are  to  borrow  money  as  follows  :  "The  sum  of 
|19,918,  to  pay  deficiencies  existing  in  the  board  of  health  of  said  city, 
the  sum  of  $78,000  to  pay  deficiencies  existing  in  the  general  fund  of  said 
city,  and  the  sum  of  $70,000  to  be  applied  to  the  street  cleaning  fund  of 
said  city." 

The  case  is  reserved  upon  demurrer  to  the  petition  and  motion  for  a 
I'estraining  order. 

We  are  asked  to  interfere  with  the  proposed  action  of  the  board  of 
public  works  and  comptroller  under  these  acts,  they  being  the  officers 
named  therein  as  actors  on  behalf  of  the  city,  because  such  acts  are  void 
as  violations  of  section  6,  article  13,  and  of  section  1,  article  13,  of  the 
constitution  of  Ohio,  the  former  being:  "The  general  assembly  shall  pro- 
vide for  the  organization  of  cities,  etc.,  by  general  laws,  and  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power;  "  the  latter 
being  "the  general  assembly  shall  pass  no  special  act  conferring  corpo- 
rate powers." 

It  may  be  conceded  that  cases  might  arise  in  which  it  would  be  the 
duty  of  the  court  to  interfere  with  proposed  action  of  a  municipality  in 
borrowing  money,  although  by  express  authority  of  the  legislature,  when 
either  from  the  amount  or  from  the  purpose  of  the  loan  it  should  appear 
that  such  action  would  be  an  "abuse  of  such  power." 
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"Section  63.  The  council  shall  have  power  to  provide  for  the  ap- 
pointment or  election  by  the  qualified  electors  of  the  corporation,  wards 
or  districts,  as  the  case  may  require,  of  all  such  other  oflScers  as  shall  be 
deemed  necessary  for  the  good  government  of  the  corporation  and  the  full 
execution  of  its  corporate  powers. 

"Section  64.  AH  appointments  of  officers  of  municipal  corporations 
created  by  law  or  ordinance,  shall  be  made  by  the  mayor,  by  and  wnth 
the  advice  and  consent  of  the  council,  and  the  concurrence  of  a  majority 
i)f  all  the  members  elected  shall  be  required  to  confirm  any  such  appoint- 
ment, and  the  names  of  those  voting,  and  for  whom  they  voted  on  the 
vote  resulting  in  an  appointment,  shall  be  recorded.*' 

It  appears,  then,  that  we  have  two  sections  of  the  Municipal  Code 
virtually  controlling  the  same  subject-matter — section  444,  under  the 
head  of  Wharves,  Docks  and  Harbors,  which  provides  that  the  common 
council  may  appoint  a  wharfmaster,  and  sections  61,  62,  63  and  64,  which 
provide  that  the  common  council  shall  have  power  to  appoint  all  other 
ofl&cers  not  specially  named  in  any  of  those  sections. 

While  it  is  true  that  one  section  relates  specially  to  wharves,  docks 
and  harbor  masters,  the  other  section  appears  to  cover  all  possible  contin- 
gencies with  respect  to  officers,  and  did  give  the  council  power  to  provide 
for  the  election  of  a  wharfmaster,  as  well  as  any  other  officers,  which 
might  be  necessary  for  good  government,  and  for  the  full  execution  of 
its  corporate  powers.  All  these  sections,  I  may  say,  remain  in  the 
Revised  Statutes. 

By  another  section  of  the  Municipal  Code  (Rev.  Stat.,  1543),  it  is 
provided  that  "all  laws,  ordinances  and  resolutions  heretofore  lawfully 
passed  and  adopted  by  the  trustees  or  council,  *not  inconsistent  with  this 
title,'  shall  be.  remain,  and  continue  in  force,  until  altered  or  repealed  by 
the  trustees  or  council  establisHed  by  this  act." 

If  this  ordinance,  which  was  adopted  in  1859,  providing  for  the  elec- 
tion of  a  wharfmaster,  has  not  been  repealed  by  the  common  council,  by 
ain  ordinance  for  that  purpose,  or  has  not  been  expressly  repealed  by  the 
legislature,  then  as  a  matter  of  course  the  election  which  was  held  this 
spring,  was  held  in  pursuance  of  the  statute  and  ordinance,  for  the  ordi- 
nance, as  admitted  by  the  pleadings,  is  in  full  force.  So  the  conclusion 
at  which  I  have  arrived,  from  an  examination  of  the  statutes  with  refer- 
ence to  the  question,  as  the  ordinances  stand  now,  is  that  it  is  proper 
that  the  wharfmaster  should  be  elected  by  the  people. 

There  is  another  objection  taken  by  the  defendant.  He  avers  in  his 
answer  that  he  was  elected  by  the  common  council  on  the  16th  of  April, 
1885,  to  be  wharfmaster.  The  statute  provides  that  all  appointments 
must  be  made  by  the  mayor,  by  and  with  the  consent  of  the  common 
CGuncil.  He  does  not  aver  in  his  answer  that  he  was,  and  I  presume  it 
to  be  the  fact  that  he  was  not,  appointed  by  the  mayor;  he  was  simply, 
in  fact,  elected  by  the  council,  not  appointed. 

A  mandamus  must  issue  against  the  city  clerk,  to  issue  a  certificate 
fl>f  election  to  James  Carson. 

Wulsin  &  Perkins,  for  the  relator. 

Judge  Wilson  and  J.  M.  Dawson,  for  respondent. 
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[Superior  Court  of  Cincinnati,  General  Term.] 

John  Simpkinson  v.  BoAia>  of  Public  Works. 

1.  Authorizing  a  city  of  a  particular  class  to  borrow  money  to  pay  deficiencies  in 

certain  iuuds,  or  for  a  particular  year,  can  only  apply  to  the  city  then  so  classi- 
fied, and  hence  is  special. 

2.  The  acts  of  March  24,  1885,  and  April  27, 1885,  authorizing  the  board  of  public 

works  of  Cincinnati  to  borrow  money  **to  pay  deficiencies  existing,  and  that 
may  exist,  in  the  infirmary  fund  of  said  city,  for  the  years  1884  and  1885,"  etc., 
and  to  borrow  money  "to  pay  deficiencies  existing  in  the  board  of  health  of  said 
city,"  and  ''to  pay  deficiencies  existing  in  the  general  fund  of  said  city,'*  are 
special  acts  conferring  corporate  powers,  and,  therefore,  invalid. 

3.  That  portion  of  the  act  of  April  27, 1885,  authorizing  the  board  of  public  works  to 

borrow  money  "to  be  applied  to  the  street  cleaning  fund,"  is  not  a  special  act, 
and  is  valid  without  regard  to  the  question  whether  it  confers  corporate 
powers. 

4.  In   so  far  as  the   deficiency  consists  in  arrearages  of  salaries  which  the  city  is 

liable  for,  it  is  merely  a  change  in  the  form  of  the  indebtedness  and  not  a  con- 
ferring of  corporate  power,  and  money  may  be  borrowed  for  this  deficiency  if 
affirmatively  shown  to  exist. 

Harmon,  J. 

Plaintiff,  as  a  taxpayer,  upon  refusal  of  the  solicitor,  sues  to  enjoin 
the  issuance  of  bonds,  under  two  acts  of  the  general  assen.bly,  each 
entitled  "An  act  to  authorize  the  city  of  Cincinnati  to  issue  bonds  for  the 
purpose  therein  specified,"  passed,  one  March  24,  the  other  April  27, 
1886. 

The  purposes  specified  in  the  first  act  are  to  borrow  any  sum  not 
exceeding  $200,000,  "to  pay  deficiencies  existing  and  that  may  exist  in 
the  infirmary  fund  of  said  city,  for  the  years  1884  and  1885,"  the  money 
to  be  "paid  into  the  infirmary  fund  of  said  city,"  and  "expended  by  the 
directors  of  the  city  infirmary  according  to  law."  The  purposes  speci- 
fied in  the  second  act  are  to  borrow  money  as  follows  :  "The  sum  of 
$19,918,  to  pay  deficiencyes  existing  in  the  board  of  health  of  said  city, 
the  sum  of  $78,000  to  pay  deficiencies  existing  in  the  general  fund  of  said 
city,  and  the  sum  of  $70,000  to  be  applied  to  the  street  cleaning  fund  of 
said  city." 

The  case  is  reserved  upon  demurrer  to  the  petition  and  motion  for  a 
restraining  order. 

We  are  asked  to  interfere  with  the  proposed  action  of  the  board  of 
public  works  and  comptroller  under  these  acts,  they  being  the  officers 
named  therein  as  actors  on  behalf  of  the  city,  because  such  acts  are  void 
as  violations  of  section  6,  article  13,  and  of  section  1,  article  13,  of  the 
constitution  of  Ohio,  the  former  being:  "The  general  assembly  shall  pro- 
vide for  the  organization  of  cities,  etc.,  by  general  laws,  and  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power ; "  the  latter 
being  "the  general  assembly  shall  pass  no  special  act  conferring  corpo- 
rate powers." 

It  may  be  conceded  that  cases  might  arise  in  which  it  would  be  the 
duty  of  the  court  to  interfere  with  proposed  action  of  a  municipality  in 
borrowing  money,  although  by  express  authority  of  the  legislature,  when 
either  from  the  amount  or  from  the  purpose  of  the  loan  it  should  appear 
that  such  action  would  be  an  "abuse  of  such  power." 
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dollars,  including  one  item  of  a  little  over  ten  thousand  dollars  for  sheet- 
ing, left  by  direction  of  the  city  engineer  in  the  trenches  in  which  the 
sewer  was  constructed.  It  appears  that  the  abutting  owners  on  the  sewer 
paid  some  sixty-^ix  thousand  dollars.  The  remaining  abutting  owners 
refusing  to  pay,  a  suit  was  brouglit  against  them,  and  it  was  held,  that 
inasmuch  as  this  assessment  included  the  item  of  ten  thousand  dollars, 
which  the  city  had  no  right  to  put  into  the  assessment,  the  assessment 
was  entirely  invalid.  The  assessment  being  invalid,  this  action  was 
brought  against  the  city  for  the  breach  of  its  contract  to  give  an  assess- 
ment. The  city  presents  various  defenses:  first,  whether  any  .such  ac- 
tion can  be  maintained.  The  city  agreed  to  give  an  assessment*  and  noth- 
ing else.  Can  it  be  held  to  pay  money?  This  action  is  not  brought  for 
work  done  and  materials  furnished  under  the  contract;  it  is  for  a  breach 
of  the  agreement  to  furnish  an  assessment.  An  assessment  does  not  mean 
a  form,  or  collocation  of  words;  but  an  ordinance  valid  in  law.  The  city 
did  not  give  the  contractors  such  an  assessment,  and  therefore,  there"is  a 
breach  of  the  agreement.  The  agreement  being  broken,  if  damages  are 
sustained,  the  plaintiffs  have  the  right  to  recover  damages.  It  is  further 
contended  that  the  agreement  to  give  an  assessment  was  invalid,  and  the 
question  is  then  presented,  the  assessment  being  invalid  because  it  con- 
tained this  item  of  ten  thousand  dollars  for  sheeting,  can  it  be  that  there 
was  a  valid  contract  between  the  city  and  the  contractors? 

If  the  contract  between  the  city  and  the  plaintiflFs  included  a  contract 
to  pay  ten  thousand  dollars  for  the  sheeting,  that  is  to  pay  over  five 
hundred  dollars  for  an  item  which  was  not  subjected  to  competitive  bid- 
ding, the  contract  would  not  be  valid.  The  city  did  not  advertise  for 
proposals  for  sheeting;  the  bidders  did  not  offer  any  bid  for  the  price  of 
sheeting,  and  the  contract  which  contains  a  statement  of  items  and  prices, 
contains  a  statement  that  these  prices  for  these  items  will  constitute  the 
payment  of  the  contractors,  for  all  materials  and  labor  furnished  in  con- 
structing the  sewers;  and  the  statement  containing  no  item  of  sheeting 
and  no  price  for  sheeting,  there  was,  therefore,  no  bid  for  sheeting;  there 
was  no  advertisement  asking  for  bids  for  sheeting;  there  was  no  con- 
tract for  sheeting;  it  was  an  item  thrust  into  the  assessment,  without 
any  basis  in  the  contract  with  the  city  or  in  the  preliminary  proceedings 
which  preceded  the  contract  with  the  city. 

There  was  a  clause  in  the  specifications  that  the  contractors  were  not 
to  get  more  than  one  dollar  per  foot,  or  some  other  measure,  for  sheeting 
that  should  be  left  in  the  work  by  the  direction  of  the  city  engineer. 
There  is  that  clause  and  that  only. 

It  is  not  necessary  here  to  pass  upon  the  question  whether  or  not 
the  contractors  were  obliged  to  leave  that  sheeting  in;  or,if  they  did, 
whether  or  not  they  are  entitled  to  any  compensation  for  it.  If  they  were 
obliged  to  leave  it  in,  compensation  for  it  is  included  in  the  price  stated 
to  be  the  price  for  doing  the  entire  work,  and  if  they  were  not  obliged  to 
leave  it  in,  there  was  no  contract  price  for  it. 

There  was,  therefore,  a  valid  contract  between  the  city  and  the  con- 
tractors; and  the  contract  having  been  performed  by  the  plaintiffs,  there 
is  a  breach  of  the  contract  for  which  the  city  is  liable  to  respond  in  dam- 
ages. 

The  question  is,  what  is  the  rule  of  damages?  The  assessment  given 
was  for  about  seventy-nine  thousand  dollars,  including  this  irregular  item 
of  ten  thousand  dollars;  sixty-six  thousand  dollars  have  been  paid,  leav- 
ing now  about  thirteen  thousand  dollars  unpaid  upon  the  assessment  as 
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given.  Now,  the  giving  of  a  valid  assessment  is  payment,  and  the  giv- 
ing of  an  invalid  assessment  is  not  payment.  If,  however,  an  invalid 
assessment  should  be  given  and  the  abutting  owners  should  pay  without 
demur,  while  that  would  not  be  strictly  payment,  it  would  be  satisfaction 
which  would  be  equivalent  to  payment.  Hence,  while  the  city  did  not 
pay,  vet  there  has  been  a  partial  satisfaction  of  the  claim.  Now,  what  is 
the  rule  of  recovery?  It  is  claimed  by  the  contractors  that  the  contract 
V2LS  to  give  an  assessment,  not  in  a  lump,  not  one  assessment,  but  as 
many  assessments  as  there  were  abutting  lots;  and  that  being  the  case, 
damages  should  be  a  sum  equal  to  the  full  amount  of  assessment  which 
ought  to  have  been  levied  upon  the  lots  which  have  not  paid.  It  was 
charged  otherwise  to  the  jury;  that  the  c(»ntractors  were  entitled  to  re- 
cover so  much  of  the  sum  which  they  ought  to  have  received,  as  they 
had  not  received  satisfaction  for. 

Now,  it  is  true  that  where  an  assessment  has  been  made  for  an  im- 
provement which  passes  along  the  front  of  many  lots,  the  assessment  is 
to  be  made,  not  in  a  lump,  but  proportionately  upon  each  lot;  that  is  a 
right  of  the  lot  owner;  each  lot  owner  has  the  right  to  see  that  no  lot  of 
his  shall  be  burdened  with  more  than  its  due  share  of  the  general  burden. 
The  right  of  the  contractor  is  to  get  his  money.  If  the  assessment  is 
made  in  a  lump  or  otherwise,  if  made  upon  one  lot  or  many  lots,  if  made 
with  such  irregularity  as  to  be  invalid,  still  if  it  is  paid,  he  receives  sat- 
isfaction. 

Now,  we  will  suppose  that  there  should  be  an  owner  of  half  a  dozen 
lots,  if  by  inadvertence  or  otherwise,  the  whole  of  his  assessment  should 
be  laid  upon  one  of  the  lots,  still  if  it  should  be  paid,  the  contractor 
would  not  have  the  right  to  sue  the  city  for  the  amount  that  should 
have  been  assessed  on  the  other  five.  We  take  it,  therefore,  that  while 
it  is  the  right  of  each  lot  owner  to  see  that  no  burden  is  put  upon  his  lot 
other  than  his  share,  the  right  of  the  contractor  is  to  be  paid;  and  if  he 
is  not  actually  paid,  he  has  the  right  to  satisfaction;  and  so  far  as  his 
claim  is  satisfied,  that  relieves  the  claim  upon  the  city;  and,  therefore, 
the  difference  between  the  amount  which  the  contractor  was  entitled  to 
receive,  and  the  amount  which  he  has  actually  received,  is  the  amount 
of'damages  which  he  is  entitled  to  recover.  In  order  that  the  case  might 
finally  be  disposed  of  without  another  trial,  the  jury  were  instructed  to 
find  in  their  verdict  what  that  amount  would  be,  and  to  find  separately 
what  the  amount  would  be  according  to  the  claim  of  the  plaintiflF. 

The  jury  also  found  under  instructions  other  separate  items  which 
were  claimed;  the  first  item  is  the  taxable  costs  of  suit  in  the  cases  in 
which  the  contractor  attempted  to  enforce  the  assessment;  the  second,  a 
reasonable  allowance  for  counsel  fees.  These  court  costs,  which  the 
plaintiff  had  to  pay  by  reason  of  the  failure  of  the  suits  which  the  plain- 
tiff had  to  bring,  are  allowed.  The  question  whether  the  plaintiffs  are 
entitled  to  counsel  fees,  is  only  left  open.  In  many  cases  oT  tort,  coun- 
sel fees  are  allowed  as  a  part  of  the  damages.  Accordingly,  in  suits  on 
attachment  bonds,  or  injunction  bonds,  if  the  attachment  is  discharged 
or  injunction  is  dissolved,  the  damages  include  the  counsel  fees  as  a  part 
of  the  damages  for  the  tort,  the  wrongful  obtaining  of  the  attachment  or 
injunction. 

So  there  are  other  cases,  where  one  agrees  to  indemnify  a  party  for 
expenses  to  which  he  shall  be  put  in  proceedings  in  condemnation  of 
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land,  or  other  proceedings,  the  term  expense  is  held  to  be  large  enough 
to  include  counsel  fees  as  well  as  costs. 

In  the  case  of  a  mere  breach  of  agreement,  ordinarily,  damages  do 
not  include  an  allowance  for  counsel  lees;  but  the  injured  party  receives 
compensation  by  getting  the  money  value  of  the  thing,  or  service,  which 
he  was  entitled  to  have. 

There  are  some  agreements,  damages  for  breach  of  which  include  an 
allowance  at  least  of  costs.  Where  on  an  assignment  of  a  chose  m  ac- 
tion with  a  warranty  of  genuineness,  and  it  turns  out  on  suit  brought  not 
to  be  genuine,  then  in  an  action  brought  by  the  party  to  whom  the  as- 
signment is  made  against  the  warrantor  for  damages,  it  has  been  held  in 
New  York,  Massachusetts  and  Wisconsin,  that  he  can  recover  the  costs 
taxed,  but  not  counsel  fees.  In  Ohio,  we  have  no  decision  upon  that 
point,  but  in  the  11th  O.  S.,  and  81st  O.  S.,  it  is  held  that  where  land  is 
conveyed  with  a  covenant  for  quiet  enjoyment,  and  there  is  a  breach  cf 
that,  damages  include  the  costs  of  the  ejectment  suit,  and  an  allowance 
for  counsel  fees.  So  that  whatever  may  be  the  ruling  in  New  York, 
Massachusetts  and  Wisconsin,  we  may  hold  by  analogy,  it  is  the  rule  in 
Ohio  to  allow  counsel  fees  as  part  of  the  damages  in  such  a  case  as  the 
present. 

The  defendant  took  numerous  objections,  many  of  which  have  been 
passed  upon  heretofore,  and  we  will  not  consider  them  now.  There  is 
one,  perhaps,  it  is  necessary  toconsidet;  that  is,  can  this conti act  beheld 
to  be  valid  in  the  face  of  the  Worthington  law.  The  city  cannot  con- 
tract a  pecuniaiy  liability  when  there  is  no  certificate  that  the  city  has 
the  amount  of  money  in  the  tieasury  unexpended.  But  the  city  did  not 
undertake  to  contract  a  money  liability;  it  was  certified  to  the  counsel 
that  no  money  liability  was  imposed,  that  everything  was  to  be  paid  by 
assessment.  There  was,  therefore,  no  contemplation,  at  the  time,  of  a 
money  liability.  And  the  city  need  not  have  made  itself  liable;  the  city 
could  have  given  a  valid  assessment  at  first.  After  the  suits  were  de- 
cided against  the  contractor,  it  was  still  not  too  late  for  the  city  to  have 
given  a  valid  assessment  upon  the  lots  which  had  not  paid.  Even  now, 
the  city  can  by  charging  each  abutting  owner  the  fee  for  house  connec- 
tions with  the  sewer,  make  itself  whole  for  damages  found  against  it  in 
the  present  action. 

The  motions  for  a  new  trial  will  be  overruled;  the  judgment  will  be 
entered  upon  the  verdict;  that  is,  for  the  damages  assessed  by  the  jury, 
with  interest,  with  costs,  and  with  counsel  fees;  the  motion  for  judg- 
ment upon  the  special  finding  for  damages  will  be  overruled. 

Harmon,  J.,  concurs. 

Pbck,  J.,  did  not  sit  in  the  case. 

Drausin  Wulsin  and  William  Worthington,  for  plaintUEt. 

J.  M.  Dawson,  City  SoUdUMr,  emirm. 
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[Superior  Court  of  Cincinnati.] 

Phipps  et  al.  V.  Blbazar  Goulding. 

A  deed  intended  as  a  mortgafi^e,  which  excepted  from  the  warranty  clanae  three 
mortgages  "agreed  to  be  part  of  the  consideration  hereof/'  was,  by  agreement,  * 
redelivered  to  the  grantor  without  record,  and  acother  substituted  not  contain- 
ing such  exception  and  reference.    In  an  action  by  the  holder  of  such  mortgages 
against  the  grantee  in  such  deeds : 

Held,   that,  even  if  such  language  imported  an  assumption  of  payment,  it  was  not 
absolute,  and  was  discharged  by  tne  change  of  deeds. 

Harmon,  J. 

This  is  an  action  brought  by  the  plaintiffs,  as  the  holders  of  certain 
notes  secured  by  chattel  mortgage  executed  by  George  C.  Ware,  to  re- 
cover their  amount  from  the  defendant,  upon  an  allegation  that  he,  as  a 
part  of  the  consideration  for  the  conveyance  to  him,  by  Ware,  of  certain 
real  estate  and  chattel  property,  including  that  mortgaged,  had  assumed 
payment  of  the  plaintiff's  notes  and  mortgage.  This  allegation  of  as- 
sumption is  denied  by  the  answer.  The  evidence  shows  that  in  January, 
1882,  the  defendant  loaned  to  Ware  $7 ,500,  and,  to  sectire  the  repayment 
thereof,  received  from  Ware  a  warranty  deed  reciting  the  receipt  of  $60,- 
000  consideration,  and  conveying  various  pieces  of  leasehold  and  other 
property,  together  with  all  the  machinery,  apparatus,  fixtures,  etc.,  on 
the  same,  which  would  include  the  chattels  mortgaged  to  the  plaintiff, 
and  a  covenant  of  warranty  against  all  claims  of  all  persons  whomso- 
ever,  except  three  mortgages,  including  that  of  the  plaintiff,  which  the 
deed  recites  ^.vt  "agreed  to  be  a  part  of  the  consideration  hereof  "  The 
testimony  shows  that  this  deed  was  never  recorded,  but  that  the  under- 
standing between  the  parties  was  that  it  was  to  be  renewed  every  six 
months,  they  seeming  to  have  the  idea  that,  a  deed  being  good  in  Ohio. 
without  record,  for  six  months,  the  security  could  be  preserved  in  this 
way  without  publicity.  Every  six  months  another  deed  was  executed, 
and,  so  far  as  we  can  gather  from  the  circumstances  ot  the  case,  when 
each  one  was  executed  the  old  one  was  returned. 

At  any  rate,  we  find  that  the  first  one  was  in  the  possession  of  Ware 
when  the  last  was  executed.  Finally,  in  the  spring  of  1884,  the  defend- 
ant* desiring  his  money,  notified  Ware  that  he  either  wanted  his  money 
oi  a  final  deed,  as  he  called  it.  So  on  July  11,  1884,  Ware  executed  to 
Goulding  a  deed  in  which  the  chattel  property  was  omitted  from  the 
property  conveyed,  and  from  which  this  reference  to  the  incumbrances 
agreed  to  be  a  part  of  the  consideration,  was  also  omitted.  That  deed 
was  mailed  to  Goulding  at  his  home  in  Massachusetts  the  day  it  was  ex- 
ecuted. Five  weeks  afterwards,  before  this  deed  had  been  recorded,  Ware 
made  an  assignment  for  the  benefit  of  creditors  under  the  insolvent  law, 
and,  as  he  testifies,  having  heard  nothing  of  the  deed  which  he,  in  July, 
had  sent  to  Goulding,  and  being  desirous  to  secure  him,  as  a  special 
friend,  Ware,  without  the  defendant's  knowledge  or  procurement  in  any 
way,  executed  a  deed,  just  before  the  assignment,  and  placed  it  on  re- 
cordy  similar  to  the  first  deed  of  January,  1882,  except  that  the  counsel 
who  drew  it  changed  the  clause  from  the  first  deed,  which  was  given 
him  to  draw  this  by,  that  said  incumbrances  were  '  'agreed  to  be  a  part  of 
the  consideration  hereof ,"  and  made  it  read  that,  **Allof  such  incum- 
brances constitute  a  part  of  the  purchase  price  and  are  hereby  assumed 
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by  the  grantee."  The  defendant,  being  advised  of  the  assignment, 
hastened  on  to  Cincinnati,  and  the  testimony  shows  beyond  contradiotioi) 
that  he  declined  to  accept  the  deed  so  put  upon  record  by  Ware,  and  re- 
corded his  deed  of  July  11,  which  he  had  received  by  mail,  and,  unless 
his  conduct  in  demanding  rent  from  the  assignee  of  Ware  necessarily 
means  that  he  was  claiming  under  this  deed  ot  August  18,  there  is  noth- 
ing to  show  that  tie  ever  did  ratify  or  accept  it.  I  am  not  of  the  opinion 
that  such  demand  necessarily  implies  any  such  acceptance.  It  certainly 
is  inconsistent  with  his  other  expressions  and  conduct,  audit  is  a  violent 
presumption  to  suppose  that,  after  he  had  become  advised  of  the  con- 
tents and  effect  of  this  deed,  and  had  already  repudiated  it,  he  intended 
to  accept  and  act  under  it.  His  action  may  be  ascribed  as  well  to  a  be- 
lief in  his  rights  under  the  other  deed. 

If  his  rights  depend  on  the  deed  which  he  did  record,  of  July  11, 
and  under  which  he  now  claims  to  stand,  there  can  be  no  question  that 
he  is  not  liable  to  plaintiff.  What  is  the  nature  of  the  deeds  intervening 
between  the  first  one  and  the  last  does  not  appear  in  evidence.  None  of 
them  are  produced.  They  seem  to  have  been  mislaid.  The  burden 
would  rest  upon  the  plaintiff,  if  he  sought  to  enforce  liability  of  the  de- 
fendant upon  any  one  of  those  deeds,  to  prove  that  it  contained  such  a 
clause.  There  is  no  proof,  except  circumstantial  proof,  and  what  little 
there  is  of  that  would  rather  lead  to  the  inference  that  they  did  not  con- 
tain any  such  assumption  than  that  they  did. 

So  that  the  plaintiff,  to  maintain  his  case,  must  stand  upon  the  first 
deed,  and  the  first  question  that  arises  is,  does  that  deed  contain  a  cove- 
nant by  the  defendant  to  pay  these  mortgages?  If  the  deed  were  in  fact 
an  absolute  deed  there  would  seem  to  be  a  discrepancy  between  the  con- 
sideration and  the  amounts  which  the  defendant  was  to  pay,  viz.,  the  dif- 
ference between  the  $23,000  of  mortgage  assumed  and  the  $7,500,  which 
is  all  there  is  any  testimony  to  show  that  Goulding  ever  paid,  or  was  ex- 
pected to  pay,  to  Ware,  and  the  $50,000  expressed  as  the  consideration  of 
the  deed.  And  if  that  were  not  so,  it  would  still  be  a  serious  question 
in  view  of  what  is  said  by  the  Supreme  Court  in  Brewer  v.  Maurer,  38  O. 
S.,  548,  referring  to  Fish  v.  Tolman,  124  Mass.,  254,  in  which  a  deed 
taken  subject  to  a  mortgage  recited  to  be  part  of  the  above  consideration 
was  held  not  to  amount  to  a  covenant  on  the  part  of  the  grantee  to  pay 
the  mortgage,  whether  the  clause  in  question  can  be  held  an  assumption. 
The  court  by  italicising  the  word  *'assumed,"  which  was  found  in  the 
covenant  in  question  in  that  case,  seem  to  imply  that  some  words  of  ob- 
ligation are  necessary  to  create  such  assumption.  I  do  not  think,  how- 
ever, it  would  be  difficult  if  tfiis  were  an  absolute  deed  in  which  the  de- 
fendant had  agreed  to  pay  $50,000,  had  only  paid  part,  and,  reciting  this 
$23,000  in  mortgages,  said  that  they  were  '^agreed  to  be  part  of  the  con- 
sideration hereof" — to  hold  that  the  intent  of  that  language  was  to  im- 
pose upon  the  grantee  the  duty  of  paying  the  mortgages.  But,  when  the 
evidence  discloses,  as  it  certainly  does  here,  that  this  was  not  an  ahso- 
luted  deed,  and  was  not  intended  to  be,  that  it  was  only  a  security,  I  am 
inclined  to  think  that  the  language  does  not  amount  to  a  covenant  to 
assume  and  pay  those  mortgages.  The  only  way  that  result  could  be 
worked  out,  if  it  were  an  absolute  deed,  would  be  by  the  reference  to 
them  as  part  of  the  consideration,  and,  that  being  still  unpaid,  though 
fixed  and  agreed  upon,  there  would  be  no  sense  in  referring  to  them  as 
part  of  the  consideration  unless  it  were  to  be  paid  by  paying  them.  And, 
whereas,  it  is  certain  that  there  was  no  consideration  to  be  paid  other 
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than  the  amount  loaned,  it  seems  to  me  that  so  unusual  and  violent  a  pre- 
sumption as  that  a  person  loaning  $7,500  intended  to  assume  and  pay  an 
amount  three  times  as  great,  looking  only  to  such  rights  as  the  law 
would  give  him  if  he  paid,  there  being  no  express  coven uit  on  the  part 
of  the  grantor  to  repay,  but  the  grantee  being  left  in  that  view  of  the 
case,  as  was  decided  in  Guernsey  v.  Rogers,  47  N.  Y.,  233,  simply  the 
right  to  add  the  amount  so  paid  to  his  debt,  and  require  the  grantor  to 
repay  him  before  he  could  redeem,  should  not  be  made  from  so  vague  a 
clause  as  that. 

If,  however,  it  should  be  assumed  that  the  meaning  to  be  given  to 
this  clause  in  the  first  deed,  under  all  tne  testimony  is  such  as  contended 
for  by  the  plaintiff,  what  would  be  the  effect  of.  the  surrender  of  the  deed 
and  the  receipt  of  the  subsequent  ones?  Certain  it  is  that  the  surrender 
of  a  deed  does  not  revest  the  legal  title.  And  it  is  equally  certain  that 
in  actions  of  this  sort  the  court  is  not  to  be  encumbered  by  the  technical 
rules  relating  to  real  property.  The  question  is,  what  was  the  intent  of 
the  partieys?  What  could  have  been  enforced  as  between  them?  Now,  I 
have  no  hesitation  in  saying  that  if,  after  the  delivery  of  this  deed,  even 
if  it  had  expressed  such  an  agreement  as  plaintiff  contends  for,  upon  tht 
expiration  of  the  six  months,  which  the  testimony  requires  me  to  find 
was  the  time  for  which  the  money  was  loaned,  this  deed  was  surrenderd, 
and  another  taken,  which  the  plaintiffs  have  to  prove  contained  such  a 
condition,  and  having  failed  to  do  so,  I  am  bound  to  presume  did  not 
contain-  it,  the  effect,  as  between  the  parties,  was  to  substitute  another 
security  for  this,  it  being  intended  only  as  a  security?  And  if  it  be  said 
that  the  title  vested  by  this  deed  did  not  revest  thereby,  it  is  suflScient 
to  say  that  certainly  in  an  action  between  Ware  and  Goulding,  Ware 
could  have  enforced  the  agreement,  and  compelled  Goulding  to  abandon 
his  rights  under  this  deed  and  take  under  the  other.  So  that  if  a  ques- 
tion should  arise  as  to  preference  under  a  bankrupt  law,  or  one  of  priority 
between  Goulding  and  some  other  person  holding  a  conveyance,  he  cer- 
tainly would  be  required  to  stand  upon  his  new  security,  just  the  same 
as  if  this  first  deed  were  a  mortgage  in  terms.  That  is  all,  in  equity, 
that  it  was.  And,  having  surrendered  it,  he  could  be  compelled,  by  de- 
cree, to  reconvey  the  property  and  enter  cancellation  in  order  to  carry 
the  real  intention  of  the  parties. 

The  question  as  to  whether  it  was  competent  as  against  the  plaintiff 
for  Ware,  to  waive  performance  of  a  covenant  of  that  sort  is  a  nice  one. 
Undoubtedly  a  party  may  either  in  an  express  mortgage,  or  one  in  the 
form  of  a  deed  in  equity  a  mortgage,  the  same  as  in  an  absolute  deed 
made  in  pursuance  of  an  outright  contract  of  purchase,  assume  the  pay- 
ment of  incumbrances  upon  the  property.  This  has  been  held  in  various 
cases.  Guernsey  v.  Rogers,  supra\  Ricord  v.  Sanderson,  41  N.  Y.,  179, 
and  Jewett  v.  Draper,  6  Allen,  434.  But  in  all  of  these  the  covenant  was 
express,  and,  as  the  court  said,  in  one  of  the  cases,  not  an  open  ques- 
tion as  to  what  the  partes  meant.  The  conveyance  would  be  a  consider- 
ation for  the  assumption  in  such  cases.  But,  in  view  of  what  is  said  by 
our  Supreme  Court,  in  Brewer-Maurer,  supra^  with  reference  to  the  case 
of  Pardee,  82  N.  Y.,  apparently  citing  with  approval  the  reasons  given 
for  the  rule  that  a  third  person  whose  debt  has  been  agreed  to  be  paid  by 
another,  upon  a  consideration  moving  from  the  debtor,  may  maintain  an 
action  upon  it,  I  see  no  reason  why  I  should  not  accede  to  the  prevailing 
law  in  New  York,  as  laid  down  in  Guernsey  v.  Rogers,  supra^  as  to  th« 
effect  of  such  a  stipulation  in  a  mere  mortgage.     That  is  to  say,  it  is  not 
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an  absolute  undertaking  on  the  part  of  the  mortgagee  to  pay  off  the  incum- 
brance as  it  would  be  in  case  of  a  grantee  by  paying  what  he  would 
otherwise  pay  to  his  grantor,  such  mode  of  payment  being  selected  by 
the  parties.  But  it  is,  at  most,  only  a  contingent  liability,  as  the  court 
said,  to  protect  the  property  by  paying  the  incumbrances  if  necessary. 
It  is  not  an  agreement  made  for  the  benefit  of  the  creidtor  at  all,  as  in 
the  other  case.  And  it  is  a  serious  question  whether  the  person  holding 
the  incumbrance  could  maintain,  under  these  authorities,  an  action  in 
such  a  case.  But,  assuming  that  he  might,  if  the  agreement  remained, 
I  am  unable  to  see  why  a  mere  contingent  agreement,  of  that  sort,  may 
not  be  waived  by  the  person  with  whom  it  was  made  without  any  new 
consideration. 

But  if  consideration  be  needed,  as  I  have  already  said,  it  is  found  in 
the  change  of  securities.  When  Ware  sent  to  Goulding  the  deed  of  July 
11,  and  Goulding  accepted  it,  he  thereupon  had,  and  all  those  standing 
in  his  shoes  had,  a  right  in  equity,  to  compel  Goulding  to  surrender  all 
his  prior  securities  and  stand  upon  that.  And  Goulding's  consent  to 
stand  upon  that,  at  a  different  date,  and,  in  this  case,  covering  property 
in  some  respects  different,  is  sufficient  consideration  to  support  the  re- 
lease. 

It  seems  to  me  that,  upon  all  these  considerations,  plaintiff  has 
failed  to  make  out  the  truth  of  his  allegation  that  the  defendant  assumed 
to  pay,  or,  at  the  beginning'of  the  suit,  was  liable,  upon  any  assumption, 
to  pay  the  mortgage  notes  on  which  he  seeks  to  recover  from  him,  and 
the  judgment  will  be  for  the  defendant. 

Wm.  Worthington,  for  plaintiff. 

B*  P.  Bradstreet,  for  defendant. 


68  TRANSFER  OP  RIGHT  TO  VOTE  STOCK— RAILROADS. 

rSuperior  Court  of  Cincinnati,  General  Term.] 

Gborge  Hafbr  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  «t  al. 

1.  A  contract  by  a  majority  of  stockholders  to  convey  their  right  to  vote  to  a  person 

acting  in  the  interest  of  another  corporation  in  consideration  of  it8  guaranty  of 
six  per  cent  dividends  to  them,  is  illegal,  as  giving  one  corporation  the  rights 
of  a  stockholder  in  another  and  as  ignoring  the  rights  of  the  minority,  and 
as  a  stockholder  cannot  part  with  the  right  to  vote. 

2.  Acquiescence  by  part  of  the  minority  is  not  an  an  estoppel,  nor  admission  that  the 

contract  is  executed.  Nor  must  pecuniary  Injury  be  shown  in  order  to  obtain 
an  injunction. 

8.  That  the  beneficiary  railroad  was  a  party  to  the  contract  will  not  prevent   its 
seeking  injunction,  there  being  sl  Ucus  paenitenitae, 

4.  That  plaintiff  prayed  only  partial  relief  will  not  prevent  entire  relief  if  the  partial 
relief  would  be  no  protection  to  him. 

In  the  year  1882,  certain  contracts  were  entered  into  between  the 
New  York,  Lake  Erie  &  Western  R.  R.  Co.,  Hugh  J.  Jewett,  and  Messrs. 
Hooper,  Hanna  and  Werk,  trustees,  representing  certain  stockholders 
owning  the  majority  of  the  shares  of  the  capital  stock  of  the  Cincinnati, 
Hamilton  &  Dayton  R.  R.  Co.,  wherein  it  was  agreed,  that  the  said  stock 
should  be  registered  on  the  books  of  the  company  in  the  name  of  Jewett, 
who  was  then  president  of  the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.;  that  he 
should  from  time  to  time  deliver  to  the  appointee  of  the  directors  of  the 
last  named  company  an  irrevocable  proxy,  authorizing  him  to  vote  upon 
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the  shares  for  directors  at  the  elections  of  the  C,  H.  &  D.  R.  R.  Co.; 
that  the  certificates  of  stock  should  remain  in  the  hands  of  the  three 
trustees,  Hooper,  Hanna  and  Werk  (the  last  named  afterwards  resigned 
and  Bishop  was  substituted  in  his  stead);  that  said  trustees  should  issue 
to  the  owners  of  the  stock  ''pool  certificates,*'  in  a  form  agreed  upon  and 
in  amounts  equal  to  the  par  value  of  the  shares  owned  by  the  respective 
stockholders;  and  that  the  N.  Y.,  L.  E.  &  W.  R.  R.Co.  should  guar- 
antee to  the  owners  of  said  certificates  a  perpetual,  semi-annual  dividend 
of  three  per  cent.  The  instruments  setting  forth  the  contents,  were  ex- 
ecuted, and  the  parties  proceeded  to  carry  them  out.  The  shares  were 
placed  in  the  hands  of  the  trustees,  registered  in  the  name. of  Jewett,  the 
certificates  issued,  and  during  the  years  1882,  1883  and  1884  the  divi- 
dends were  regularly  paid  thereon,  but  the  payments  were  made  out  of 
the  earnings  of  the  C,  H.  &  D.  R.  R.  Co.,  which  were  found  sufficient 
for  the  purpose  and  rendered  it  unnecessary  for  the  other  company  to  pay 
anything  to  make  good  its  guaranty,  and  during  the  same  years  the  vote 
of  the  "pooled**  stock  was  cast  at  each  election  for  the  persons  desig- 
nated, by  the  directors  of  the  N.  Y.,  1,.  E.  &  W.  R.  R.  Co.,  while  the 
certificates  were  frequently  sold  in  the  stock  market  at  Cincinnati.  The 
form  of  certificate  on  its  face  referred  to  the  contracts,  and  set  forth  the 
guaranty. 

In  May,  1885,  the  plaintiff  filed  his  petition  herein,  setting  forth  the 
substance  of  the  contracts,  that  he  is  the  owner  of  a  large  amount  of  the 
stock  of  the  C,  H.  &  D.  R.  R.  Co.,  not  included  in  the ''pool,"  claiming 
that  the  contracts  are  illegal  and  void,  and  praying  that  Jewett  be  en- 
joined from  deliveriug  the  proxy  to  vote  upon  the  shares  at  the  approach- 
ing, or  any  ensuing  election  to  the  appointee  of  the  N.  Y.,  1,.  E.  &  W. 
R.  R.  Co.  Plaintiff  also  moved  for  a  temporary  injunction  in  accordance 
with  the  prayer  of  his  petition. 

The  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  filed  its  answer  and  cross-petition, 
setting  forth  substantially  the  same  facts,  as  in  the  petition,  but  with 
greater  fullness,  and  including  copies  of  the  contracts;  also  alleging  that 
plaintiff  was  aware  of  the  execution  and  contents  of  the  contracts  at  the 
time  they  were  entered  into,  and  made  no  objection  thereto  prior  to  the 
commencement  of  this  suit. 

This  cross-petition  prayed  in  the  alternative,  that  the  contracts  be 
enforced  for  the  benefit  of  the  N.  Y.,  L.  E.  &  W.  Co.,  and  that  Jewett 
be  required  to  deliver  the  proxy  as  therein  stipulated,  or,  in  case  the 
court  should  find  the  contracts  to  be  illegal,  that  they  be  wholly  rescinded, 
and  that  Jewett  be  enjoined  from  voting  upon  said  shares  either  in  person 
or  by  proxy,  at  the  approaching,  or  any  future  election.  The  company 
moved  for  an  injunction  as  prayed  in  its  cross-petition. 

Plaintiff  replied  to  the  cross- petition,  admitting  that  he  was  aware  of 
the  guaranty,  of  the  registry  of  the  stock  in  the  name  of  Jewett,  and  that 
it  had  been  voted  upon  by  him  at  the  three  elections  held  since  the  mak- 
ing of  the  contract,  but  denying  that  he  knew  it  was  a  part  of  the  con* 
tract  that  the  stock  should  be  voted  upon  as  directed  by  the  N.  Y«»  L. 
B.  &  W.  Co.,  or  that  he  knew  it  was  so  voted. 

Plaintiff  also  demurred  to  that  part  of  the  cross-petition  which 
prayed  for  the  rescission  of  the  contract. 

Any  other  facts  necessary  to  an  understanding  of  the  decision  wiU  be 
fotmd  stated  in  the  opinion. 

The  questions  arising  upon  the  motions  for  temporary  inionctioni 
and  the  demurrer,  were  reserved  to  the  general  term. 
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Peck,  J. 

The  first  point  to  be  determined  is,  what  is  the  meaning  of  the  con- 
tracts, for  upon  their  construction  depend  nearly  all  the  questions  in  the 
case.  Taking  them  all  together,  and  considering  the  relations  of  the 
parties,  we  find  the  object  of  the  contracts  to  be  plain  and  simple.  The 
intention  of  the  stockholders  of  the  C,  H.  &  D.  R.  R.  Co.  was,  to 
secure  from  the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  a  perpetual  guaranty  of 
six  per  cent,  dividends  upon  their  stock,  and  the  intention  of  the  last 
named  company  was  to  secure  the  voting  power  of  a  majority  of  the  stock 
of  the  C,  H.  &  D.  R.  R.  Co.,  so  as  to  control  the  election  of  directors  of 
that  road.  To  effect  these  objects,  Messrs.  Hooper,  Hanna  and  Werk 
were  constituted  the  trustees  of  the  pooling  stockholders,  charj;ed  with 
the  duty  of  collecting  and  distributing  the  sums  necessary  to  make  good 
the  guaranty,  and  otherwise  carrying  out  and  enforcing  the  rights  of 
such  stockholders,  and  Mr.  Jewett,  then  president  of  the  N.  Y.,  L.  E-  & 
W.  R.  R.  Co. ,  was  made  trustee  of  the  interest  of  that  companj*^  in  the 
voting  power  of  the  "pooled"  stock,  charged  with  the  duty  of  delivering 
to  the  appointee  of  the  directors  of  the  company  from  time  to  time  an 
irrevocable  proxy,  authorizing  such  appointee  to  vote  upon  the  stock. 
From  the  uncontradicted  allegations  of  the  pleadings,  together  with  the 
contracts  themselves,  we  find  that  Mr.  Jewett  had  no  personal  interest  in 
the  stock,  or  in  the  contracts;  he  neither  paid,  nor  agreed  to  pay  any- 
thing; had  no  beneficial  interest,  and  undertook  no  obligation  other  than 
that  which  always  rests  upon  a  trustee,  to  faithfully  perform  his  trusts. 
His  company  assumed  all  the  burdens,  and  was,  and  is  entitled,  to  all 
the  benefits  stipulated  in  it,  if  the  contract  be  a  valid  one. 

Before  we  can  proceed  to  the  question  as  to  the  legality  of  the  con- 
tracts, it  is  necessary  to  dispose  of  the  objection  made  by  defendants,  to 
the  right  of  plaintifiF  to  relief  in  this  action.  It  is  claimed  that  plaintiff 
had  knowledge  that  the  contracts  were  made,  and  that  by  permitting 
them  to  be  put  into  operation  without  objection  until  this  time,  he  is  now 
estopped  to  demand  relief  in  a  court  of  equity.  This  cross-petition  as- 
serts full  and  complete  knowledge  of  the  entire  transaction  on  the  part  of 
plaintiflf.  The  reply  of  plaintiff  thereto  denies  that  he  was  aware  of  the 
provision  that  the  vote  should  be  cast  as  directed  by  the  board  of  direct- 
ors of  the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  or  that  it  was  cast  in  pursu- 
ance of  any  direction  given  by  that  board.  The  position  of  plaintiff  was, 
and  is,  that  of  a  stockholder,  whose  shares  were  not  placed  in  the  hands 
of  the  trustees,  and  not  included  in  the  guarantee.  He  was  not  a  party 
to  the  contracts,  nor  was  he  directly  affected  by  them.  He  was  not  rep- 
resented in  the  transaction  by  any  agent  or  trustee,  and  in  that  respect 
he  is  not  on  the  same  footing  as  a  stockholder,  who  stands  by  and  per- 
mits illegal  action  to  be  taken  by  the  board  of  directors  without  ob- 
jection. 

A  number  of  such  cases  have  been  cited  us  by  counsel  for  the  N.  Y., 
L.  E.  &  W.  R.  R.  Co.,  e.  g.  Chapman  v.  R.  R.,  6  O.  S.,  120,  in  which 
it  is  held  that  if  such  a  stockholder  waits  until  the  mischief  of  which  he 
complains  is  accomplished,  and  money  is  expended  on  the  face  thereof, 
and  public  interests  created,  he  must  be  held  to  have  acquiesced  in  the 
change — the  board  of  directors  are  the  trustees  of  the  stockholder  and  it 
might  well  be  said  that  if  one  stands  by  and  permits  action  to  be  taken 
by  an  agent  or  trustee  on  his  behalf,  on  the  faith  of  which  other  interests 
have  been  created,  he  shall  not  afterwards  be  permitted  to  come  into 
court,  demanding  relief  injurious  to  those  interests.     Such  is  not  the 
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position  of  the  plaintiff  here.  The  parties  to  this  contract  in  no  way 
represented  him.  He  was  not  interested  in  the  shares,  the  subject  matter 
of  the  contract.  Ordinarily  a  sale  of  shares  by  other  stockholders  would 
not  concern  him.  Why  should  he  be  put  upon  inquiry  about  a  transac- 
tion which  related  only  to  the  property  of  others?  His  admitted  knowl- 
edge of  the  guaranty,  of  the  registry  of  the  shares  in  the  name  of  Jewett, 
and  of  the  voting  upon  them  by  the  latter,  are  all  consistent  with  the 
supposition  which  he  might  reasonably  have  entertained  that  Jewett  in 
nothing  represented  the  wishes  and  directions  of  the  owner  of  the  shares. 
As  the  case  is  before  us  upon  the  pleadings  alone,  we  must  accept  the  al- 
legation of  the  reply  that  he  had  no  knowledge  of  the  provision  requiring 
Jewett  to  vote  as  directed  by  his  company,  or  that  he  did  in  fact  vote 
pursuant  to  such  direction.  As  to  the  information  and  circumstances 
which  may  work  an  estoppel,  we  have  a  series  of  carefully  considered 
decisions  by  our  Supreme  Court.  In  the  case  of  Wright  v.  Thomas,  26 
O.  S.,  346,  it  was  held  that  where  a  party  had  full  knowledge  of  the 
commencement  and  construction  of  a  public  improvement,  to  be  paid  for 
by  assessment,  no  part  of  which  improvement  was  on  his  land,  he  was 
not  estopped  to  enjoin  an  assessment  sought  to  be  levied  upon  his  prop- 
erty to  pay  for  the  improvement.  In  Stef>han  v.  Daniels,  27  O.  S.,  627, 
an  averment  that  the  party  *'had  actual  knowledge  or  the  means  of 
knowing,"  was  held  insufficient  to  estop  him  from  disputing  the  assess- 
ment, and  Wright  v.  Thomas  was  approved  and  followed,  as  were  both 
the  foregoing  cases  in  Teegarden  v.  Davis,  36  O.  S.,  601.  All  of  them 
were  carefully  distinguished  from  Kellogg  v.  Ely,  16  O.  S.,  64,  relied  on 
by  counsel  for  defendants. 

In  the  cases  cited,  as  in  that  at  bar,  the  estoppel  was  claimed  to  rest 
on  a  failure  to  arrest  a  legal  right  at  the  proper  time.  There,  as  here, 
no  element  of  falsehood  or  suppression  of  fact  existed.  We  cannot  even 
go  so  far  as  to  say,  that  plaintiff  "knew  or  had  the  means  of  knowing," 
as  was  alleged  in  Stephan  v.  Daniel,  supra.  On  the  pleadings  he  did 
not  know  the  material  facts — and  the  utmost  that  can  be  claimed  as  to 
his  means  of  information  is  that  he  might  have  ascertained  the  facts. 
He  was  not  in  a  position  to  demand  the  information,  as  he  was  not  a  party 
to  the  contracts,  and  they  were  not  the  acts  of  the  corporation  of  which 
he  was  a  stockholder. 

Applying  the  law  as  given  us  by  the  Supreme  Court  to  the  facts  as 
^.hey  appear,  we  cannot  hold  that  plaintiff  is  estopped  to  demand  the  re- 
ief  sought  by  him. 

Has  he  made  out  such  a  case  as  to  entitle  him  to  relief? 

These  are  contracts  which  place  the  voting  power  of  a  majority  of 
the  stock  of  an  Ohio  railroad  company  entirely  at  the  disposal  of  a  New 
York  railroad  company.  They  invest  the  directors  of  the  latter  with  the 
power  to  appoint  the  directors  of  the  former.  That  one  corporation  can- 
not become  a  stockholder  in  another  is  a  rule  too  well  established  in  Ohio 
to  admit  of  a  question.  Franklin  Bank  v.  Commercial  Bank,  36  O.  S., 
350;  State  v.  McDaniel,  22  O.  S.,  354,  368;  Straus  v.  Eagle  Ins.  Co.,  6 
O.  S.,  59. 

That  a  corporation  cannot  by  such  arrangement  as  this  indirectly 
obtain  that  control  over  another  which  it  could  not  directly  secure  by  be- 
coming the  owner  of  stock,  is  upon  principle  quite  as  plain,  and  unless, 
there  is  something  in  the  statutes  to  confer  such  authority,  it  does  not 
exist.  Sections  3300,  (as  amended,  79  L.,  86)  8301,  (amended,  79  L., 
111^  and  3302,  confer  power  upon  railroad  companies  to  purchase  or  lease 
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connecting  lines,  not  competing  with  the  line  of  the  purchasing  company, 
and  grant  a  large  discretionary  power  as  to  running  arrangements  be- 
tween such  companies.  The  line  of  the  New  York,  Lake  Erie  &  West- 
on railroad  connects  with  that  of  the  Cincinnati,  Hamilton  &  Dayton 
fkilroad  through  the  line  of  the  New  York,  Pennsylvania  &  Ohio  rail- 
road, which  the  first  named  company  holds  by  perpetual  lease.  It  is  sug- 
gested that  these  facts  bring  the  N.  Y.,  L.  E.  &  W.  and  C,  H.  &  D. 
railroads  within  the  meaning  of  the  word  ''connecting,*'  as  it  is  used  in 
the  statutes,  and  that  the  arrangement  consummated  by  the  contracts  in 
question  is  within  the  spirit,  if  not  the  letter,  of  the  statutes  authorizing 
sales,  leases,  and  running  arrangements.  Granting,  for  the  sake  of  argu- 
ment, that  they  are  connecting  lines,  we  cannot  perceive  how  this  ar- 
rangement can  come  within  the  meaning  of  the  most  liberal  construction 
of  the  statutes  mentioned.  All  such  authorized  contracts  are  to  be  made 
between  the  companies,  by  their  authorized  officers,  and  the  companies 
respectively  receive  any  benefits  that  may  accrue,  which  is  plainly  an  ar- 
rangement for  the  interest  of  all  stockholders  alike.  But  these  contracts, 
leaving  out  of  view  the  agents  and  intermediaries,  effect  an  agreement  be- 
tween one  company  and  a  part  of  the  stockholders  of  another.  As  al- 
ready pointed  out,  their  result,  so  far  as  the  control  of  the  C,  H.  &  D. 
Ry.  is  concerned,  is  the  same  as  if  the  N,  Y.,  L.  E.  &  W.  had  bought 
the  stock  outright,  and  the  difference  between  obtaining  the  control  of 
the  property  and  franchises  of  a  company  by  the  purchase  of  a  majority 
of  its  capital  stock,  and  by  direct  purchase,  lease,  or  other  arrangement 
with  the  company  itself,  is  too  plain  to  be  overlooked.  The  one  ignores 
the  rights  of  the  minority,  the  other  does  not — and  a  statute  authorizing 
only  the  latter,  cannot  by  any  fair  construction  be  made  to  include  the 
former. 

There  another  objection  to  this  contract.  Tue  law  has  confided 
the  care  of  the  franchises  and  property  of  this  company  to  the  stock- 
holders, and  it  is  the  duty  of  each  stockholder  to  vote  for  directors  of  the 
company  with  an  eye  singly  to  its  best  interests. 

Here  is  a  large  number  of  the  stockholders,  for  a  valuable  considera- 
tion, have  attempted  to  confer  their  right  to  vote  upon  the  directors  of 
another  company.  This  transaction,  apart  from  the  want  of  power  in 
the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  to  enter  into  it,  is  plainly  illegal.  It 
places  in  the  hands  of  persons,  in  this  connection  unknown  to  the  law, 
the  powers  which  have  been  confided  to  the  stockholders,  to  be  exercised 
by  them  according  to  their  judgment,  will  and  discretion,  for  the  joint 
benefit  of  all  concerned.  The  law  presumes  that  the  pecuniary  interest 
of  a  stockholder  will  be  a  motion  to  impel  him  to  vote  in  such  a  manner 
as  will  promote  the  interests  of  the  company.  Such  a  motive  is  entirely 
lacking  in  one  who  is  not  a  stockholder — and  if  such  a  person  be  em- 
powered to  vote  for  directors,  he  may  be  subject  to  interests  and  motives 
other  than  such  as  would  conduce  to  the  welfare  of  the  company.  A  sale 
by  a  stockholder  of  the  power  to  vote  upon  his  shares  is  illegal,  for  very 
much  the  same  reason  that  a  sale  of  his  vote  by  a  citizen  at  the  polls,  or 
by  a  director  of  a  corporation  at  a  meeting  of  the  board,  is  illegal.  Bach 
is  a  violation  of  duty;  in  effect,  if  not  in  purpose,  a  betrayal  of  trust. 
The  adjudged  cases  appear  unanimous  on  this  point.  Gumsey  v.  Cook, 
120  Mass.,  501;  WoodruflE  v.  Wentworth,  183  Mass.,  809;  Fuller  v.  Dane, 
18  Pick.,  484;  Jones  v.  Scudder,  2  Cin.  Sup.  Ct.  Rep.,  178;  Piemont  ▼. 
Stone,  42  Barb.,  169;  Noel  v.  Drake,  28  Kansas,  26^ 
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Both,  upon  the  ground  that  the  power  is  denied  to  one  corporation 
thus  to  acquire  control  of  another,  and  that  the  stockholder  cannot  barter 
away  the  right  to  vote  upon  his  stock,  we  hold  these  contracts  void. 

Such  being  the  case,  we  are  met  with  the  objection  that  they  are  ex- 
ecuted, and  cannot  now  be  interfered  with.  Many  of  the  cases  holding 
that  an  executed  illegal  contract  will  not  be  undone  by  the  courts,  rest 
upon  the  doctrine  that  the  parties  to  such  contract  are  in  pari  delicto^  and 
for  that  reason  the  court  will  not  interfere.  Such  is  Hooker  v.  DePalos, 
28  O.  S.,  251;  and  see  1  Wharton  on  Contracts,  sec.  352,  et  seq. 

It  is  obvious  that  the  rule  as  to  executed  contracts  cannot  be  applied 
to  plaintiff  for  any  such  reason  as  that  last  mentioned,  for  he  was  not  a 
party  to  the  contract.  There  are  other  cases  wherein  special  circumstan- 
ces made  it  imperative  as  a  matter  of  good  faith  that  the  contract  should 
not  be  interfered  with,  and  others  where  the  protection  of  interests  ac- 
quired by  innocent  parties  caused  the  courts  to  refrain. 

We  find  in  this  case  no  special  circumstances  which  in  justice  and 
good  faith  forbid  interference  with  the  further  execution  of  this  contract, 
and  as  to  innocent  parties,  there  is  no  suggestion  that  there  are  any  ex- 
cept the  purchasers  of  the  pool  certificates  issued  by  the  three  trustees  to 
the  stockholders;  but  these,  from  the  nature  of  the  interest  purchased, 
as  well  as  from  the  instrument  by  which  it  was  evidenced,  received 
notice  of  the  contract,  and  are,  therefore,  in  no  better  or  different  posi- 
tion from  that  of  the  original  holders  of  such  certificates.  In  many  re- 
spects the  case  is  at  this  point  parallel  to  Thomas  v.  R.  R.  Co.,  101  U. 
S.,  71,  where  it  was  held  that  an  illegal  lease  of  a  railroad,  which  had 
been  in  force  and  carried  out  by  the  parties  for  five  years,  was  not  so  far 
executed  as  to  give  a  party  to  it  the  right  to  insist  on  the  remainder  of 
the  term,  and  that  it  was  not  only  the  right,  but  the  duty  of  the  parties 
to  put  an  end  to  it.  There,  as  here,  it  was  not  sought  to  undo  the  exe- 
cuted portion  of  the  contract,  but  it  was  the  unexecuted  portion  which 
was  in  question.  So  far  as  this  case,  and  the  remedies  sought  in  it,  are 
concerned,  the  contracts  are  not  executed,  but  executory.  By  virtue  of 
them,  the  same  acts  are  to  be  performed  year  after  year;  on  the  one  side 
the  casting  of  the  vote,  on  the  other  the  making  good  of  the  dividends, 
and  in  this  respect  their  analogy  to  a  lease  is  very  strong.  On  the  facts 
now  before  us,  there  is  nothing  to  show  that  the  termination  of  the  con- 
tracts at  this  time  will  do  violence  to  the  legal  or  equitable  rights  of  any- 
one. 

It  is  also  suggested  by  counsel  for  the  defendants,  that  plaintiff  has 
not  shown  that  he  has,  or  will  suffer,  any  pecuniary  injury  by  reason  of 
these  contracts,  and  that  as  he  is  not  a  party  to  them,  he  cannot  be 
g^nted  the  relief  he  seeks  in  this  action.  To  this  it  is  sufficient  to  say, 
that  each  stockholder  in  a  company  has  a  right  to  a  fair  and  lawful  elec- 
tion of  the  directors.     State  v.  Bonnell,  85  O.  S.,  10. 

And  if  one  could  not  resort  to  a  court  of  equity  to  prevent  unfairness, 
when  he  had  reason  to  apprehend  it,  until  he  could  show  pecuniary  in- 
jury, he  might  be  made  the  victim  of  any  sort  of  fraud  or  conspiracy, 
without  even  a  remedy  in  damages  after  the  injury  was  done. 

We  therefore  conclude  that  plaintiff  is  entitled  to  have  his  motion  for 
a  temporary  injunction,  as  prayed  for  in  his  petition,  granted. 

Coming  now  to  the  motion  for  an  injunction,  made  by  the  N.  Y.,  L. 
£.  &  W.  R.  R.  Co.,  we  find  that  a  large  part  of  the  cross-petition  is  dis- 
posed of  by  what  has  already  been  said.  That  portion  of  the  prayer 
which  asks  for  the  enforcement  of  the  contracts  by  injtmction  must  be 
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denied,  but  there  is  a  part  of  the  other  alternative  of  the  prayer  which 
remains  to  be  considered .  We  are  asked  to  enjoin  Hugh  J ,  Jewett,  in  whose 
name  the  stock  is  registered,  **from  casting  any  vote  upon  said  stock  at 
the  ensuing  or  any  other  election/*  The  prayer  of  plaintiff  is  limited  to  re- 
straining the  delivery  of  the  proxy  to  the  N.  Y.,  1,,  S.  &  W.  R.  R.  Co., 
or  its  appointee.  The  granting  of  that  prayer  leaves  the  trustee,  Jewett, 
with  the  stock  registered  in  his  name,  and  it  is  alleged  in  the  cross-peti- 
tion of  theN.  Y.,  L.  E.  &  W.  R.  R.  Co.,  that  he  threatens  to  cast  the  vote 
of  the  said  stock  without  reference  to  the  interests  or  wishes  of  that  com- 
pany. This  allegation  is  not  denied  in  the  reply,  and  Mr.  Jewett,  although 
summoned,  has  not  answered.  It  seems  clear  that  he  will  have  power  to 
do  what  it  is  alleged  he  threatens  to  do,  if  we  grant  onlj'  the  relief  prayed 
for  by  the  plaintiff.  It  is  well  settled  in  Ohio  and  elsewhere,  that  the 
person  in  whose  name  the  stock  is  registered,  if  only  a  trustee,  is  entitled 
to  vote  upon  that  stock,  either  in  person  or  by  proxy,  at  an  election  for 
corporate  directors.  The  officers  charged  with  the  conduct  of  the  elec- 
tion cannot  take  notice  of  the  rights  of  any  person  other  than  the  one  in 
whose  name  the  stock  stands  upon  the  books  of  the  company.  Franklin 
Bank  v.  Commercial  Bank,  supra. 

Plaintiff  objects  to  any  relief  being  granted  this  defendant,  because 
the  latter  is  one  of  the  parties  to  an  illegal  contract,  and  as  such  is  not  en- 
titled to  any  equitable  remedy;  but  such  is  not  the  law  when  the  relief  is 
sought  against  the  act  of  an  agent  or  trustee  of  one  of  the  parties  to  an 
illegal  agreement.  Thus  in  Tenant  v.  Elliott,  1  B.  &  P.,  3,  an  agent 
who  had  collected  the  money  on  an  illegal  policy  of  insurance,  after  a  loss 
plead  the  illegality  of  the  transaction  as  a  reason  why  he  should  not  pay 
over  the  money  to  his  principal,  but  the  court  said  that  such  a  plea  com- 
ing from  him  could  not  avail.  See  also  L.  R.,  8  Ch.  App.,  149;  Bhrman 
V.  Ins.  Co.,  35  O.  S.,  324;  1  Wharton  on  Contracts,  sec.  357. 

It  is  further  to  be  said  that  in  a  case  where  a  party,  directly  against 
the  other  party  to  an  illegal  contract  ndt  yet  executed,  seeks  relief,  such 
as  tends  to  prevent  the  execution  of  the  contract,  it  will  be  granted.  As 
said  by  the  Supreme  Court  of  the  United  States,  in  Spring  Co.  v.  Knowl- 
ton,  103  U.  S.,  60,  there  is  a  /ocus  penitentia  in  such  cases,  and  the  N. 
Y.,  L  E.  &  W.  R.  R.  Co.,  as  to  that  part  of  the  relief  asked  for,  which 
we  are  now  considering,  occupies  the  position  of  a  penitent.  The  plain- 
tiflf  seeks  to  enjoin  the  execution  of  this  contract  on  the  ground  that  it  is 
illegal,  and  we  have  found  it  to  be  so;  but  the  casting  of  this  vote  by  Mr. 
Jewett,  according  to  his  discretion,  would  be  not  less  illegal  than  if  he 
were  to  cast  it  according  to  the  direction  of  the  company,  for  whose  ben- 
efit he  received  thtf  right.  The  authorities  cited  show  that  it  is  not  per- 
mitted either  to  a  corporation,  or  an  individual,  to  purchase  the  right  to 
vote  upon  corporate  stock. 

The  «elief  asked  by  the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  is  a  necessary 
result  of  the  case  made  by  plaintiff.  We  cannot  ignore  the  fact  that  the 
relief  sought  by  plaintiff  is  such  as  may  place  the  trustee  in  a  position  to 
do  that  which  might  work  great  injury  to  his  cestui  que  trust.  We  have 
already  seen  that  the  trustee  is  not  entitled  to  take  advantage  of  the  ille- 
gality of  the  agreement,  and  as  it  is  the  act  of  the  plaintiff  which  would 
place  him  in  a  position  where  he  could  do  that,  we  think  the  company  is 
entitled  to  this  relief  both  as  against  him  and  the  plaintiff.  *'The  con- 
tracts are  illegal,"  says  the  plaintiff,  and  he  asks  that  their  execution  be 
in  part  restrained.  "If  they  are  illegal,"  responds  this  defendant,  "I  ask 
that  all  action  under  them  be  restrained." 
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One  of  the  grounds  upon  which  a  court  of  equity  will  sometimes  in- 
terfere with  the  enforcement  of  rights  in  courts  of  law  is,  that  complete 
justice  may  be  done  between  parties,  which  cannot  be  done  in  a  court  of 
law,  when  it  is  shown  that  there  are  other  relations  existing  between 
them  which  would  render  the  enforcement  of  a  single  lawful  claim  unjust. 
As  a  half  truth  may  be  a  whole  falsehood,  so  partial  relief  may  be  total 
injustice.  A  court  of  equity  will  hardly  grant  partial  relief  when  by 
administering  a  more  complete  remedy  the  rights  of  all  parties  will  be 
better  protected. 

These  principles  are  in  our  judgment  applicable  to  this  case-— and  the 
motion  of  the  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  to  restrain  Mr.  Jewett  from 
casting  any  vote  upon  the  stock  mentioned  at  the  ensuing  or  any  other 
election,  is  granted. 

The  demurrer  to  part  of  the  cross-petition,  being  only  a  demurrer  to 
a  part  of  the  prayer,  is  overruled. 

Force  and  Harmon,  J.  J.,  concur. 

Ramsey,  Maxwell  &  Matthews,  for  plaintiff. 

E.  A.  Ferguson,  for  the  C,  H.  &  D.  R.  R.  Co. 

Benjamin  F.  Bristow  and  Hoadly,  Johnson  &  Colston,  for  the  N,  Y.. 
L.  B.  &  W.  R.  R.  Co.         

STREET  IMPROVEMENTS.  87 

[Superior  Court  of  Cincinnati,  General  Term.] 

tScHEBR  V.  City  op  Cincinnati  et  al. 

tPor  this  opinion  see  6  Ohio  Dec.  Re.,  1233.    (8.  c.  14,  Am.  Law  Rea,  111.) 
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[Superior  Court  of  Cincinnati,  General  Term.] 

tl/BOPGLD  Burckhardt  v.  Frbdbrick  Burckhardt. 

General  considerations  in  ascertaining  damages,  for  breach  of  contract  of  dissolu- 
tion, by  solicitation  of  old  customers,  after  the  decision  in  this  case. 

Pbck,  J. 

As  the  case  stands  upon  the  record,  we  have  now  nothing  to  do  but 
assess  the  damages  to  which  defendant  is  entitled  by  reason  of  plaintiff's 
breach  of  the  contract  of  dissolution.  The  rules  by  which  we  are  to  be 
guided,  have  been  laid  down  by  the  Supreme  Court  in  its  last  decision, 
and  they  are  such  as  to  bring  this  within  that  class  of  cases  wherein  it  is 
impossible  to  attain  to  any  great  degree  of  accuracy,  in  estimating  in 
dollars  and  cents,  the  amount  of  the  injury  for  which  compensation  is  to 
be  made.  We  may,  however,  point  out  some  of  the  general  considera- 
tions, which  have  assisted  in  bringing  us  to  the  conclusion  we  have 
reached. 

The  plaintiff,  after  selling  out  to  defendant,  went  into  a  competing 
business  January,  1872,  and  continued  therein  until  July,  1873.  His 
business  consisted  almost  altogether  of  the  buying  and  selling,  and  sell- 
ing on  commission,  of  carbon  and  lard  oils.  In  these  lines  it  competed 
with  the  business  of  Burckhardt  &  Co.,  but  the  latter  were,  and  the  0I6 
firm  had  been  in  various  lines  of  business  into  which  Leopold  Burckhardt 
&  Co.  either  did  not  go  at  all,  or  but  very  slightly.     These  were  the  man- 

tSee  a  prior  decision  in  this  case,  6  Ohio  Dec.  Re.,  186. 
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ufacture  of  lard  oil  and  stearine,  a  business  from  which  a  large  portion  of 
the  profits  of  the  old  firm  were  derived,  the  sale  of  whisky  on  commis- 
sion, also  a  large  and  profitable  part  of  their  business,  and  the  sale  of 
peanuts  on  commission.  In  the  lines  in  which  the  two  houses  did  com- 
pete, the  plaintiff  and  his  agents  solicited  the  trade  of  a  large  portion  of 
the  customers  of  the  old  house.  In  some  cases  the  solicitation  was  inef- 
fectual, in  others  it  had  but  slight  effect,  while  in  others  there  was  sub- 
stantial damage. 

It  is,  from  the  nature  of  the  case,  impossible  to  trace  out  all  or  even 
a  great  portion  of  the  effects  resulting  from  such  solicitation.  In  many 
cases  it  would  probably  prove  to  have  been  only  a  waste  of  words,  in 
others  its  effect  may  have  been  far-reaching  and  destructive.  This  is  a 
sort  of  damage  at  once  difficult  to  trace  and  easy  to  exaggerate. 

We  cannot  find  from  the  testimony  that  the  results  of  the  operations 
of  plaintiff  were  such  as  to  wholly  destroy,  for  the  time  being,  the  value 
of  the  good- will  of  the  old  firm,  in  the  lines  of  business  in  which  he  en- 
gaged. Many  of  the  old  customers  continued  to  deal  with  the  successor 
of  the  old  firm,  and  such  successor  was,  throughout  the  whole  period, 
actively  engaged  in  the  trade  in  carbon  and  lard  oils,  yet  we  have  no 
doubt  that  the  operations  of  plaintiff  caused  serious  injury  to  the  trade  of 
defendant.  Perhaps  the  most  serious  damage  was  in  the  diversion  of 
consignments  of  carbon  oil.  There  was  one  brand  of  this  oil — that  made 
by  Crane  &  Minshall,  of  Parkersburg,  W.  Va.,  in  which  the  old  firm  had 
built  up  an  extensive  business.  It  was  something  of  a  specialty.  No 
other  house  in  Cincinnati  had  that  oil.  By  his  personal  exertions  plain- 
tiff induced  Crane  &  Minshall  to  withdraw  their  consignments  from  the 
successor  of  the  old  firm,  and  to  ship  only  to  him.  Other  instances  of 
similar  damage  are  shown. 

An  examination  and  comparison  of  the  profit  and  loss  accounts  of 
Burckhardt  &  Co. ,  before  and  after  the  dissolution,  does  not,  however, 
disclose  any  reduction  in  the  profits  of  the  firm  during  the  period  of  com- 
petition. Prior  to  dissolution  the  profits  had  been  about  $40,000  a  year, 
and  for  the  two  years  thereafter  defendant  seems  to  have  realized  rather 
more  than  that  amount  from  the  business.  It  is  claimed  and  it  is  prob- 
ably true,  that  part  of  this  is  due  to  his  unusual  activity,  and  to  success 
in  lines  of  business  not  before  undertaken,  yet  it  does  not  seem  probable 
that  he  could  have  achieved  such  results  if  the  acts  of  plaintiff  were  as 
damaging  to  him  as  he  claims. 

We  have  carefully  considered  the  testimony  of  the  experts  as  to  the 
value  of  the  good-will  before  and  after  the  acts  complained  of,  and  have 
endeavored  to  give  it  due  weight,  but  we  do  not  regard  it  as  by  any 
means  conclusive  for  several  reasons,  one  of  which  is  that  the  hypothetical 
questions,  put  to  most,  if  not  all,  of  these  witnesses,  assume  that  the 
competition  extended  to  the  entire  business,  whereas  we  have  seen  that 
it  did  not. 

Taking  all  the  circumstances  together,  and  estimating  the  damage 
as  best  we  can  from  the  testimony  and  the  reports  of  the  master,  we  have 
concluded  that  the  sum  of  ten  thousand  dollars  will  compensate  defend* 
ant  for  all  injuries  caused  him  by  the  unlawful  acts  of  plaintiff,  on  which 
sum  defendant  is  entitled  to  interest  from  August  1,  1878. 

PORCB  and  Harmon,  J.  Tm  concur. 

W.  L.  Avery  and  I^.  Maxwell,  for  plaintiff. 

B.  W.  Kittredge  and  A.  F.  Perry,  for  defendant. 
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[Superior  Court  of  Cincinnati,  General  Term.] 

tj.  H.  Putnam  v.  News  Publishing  Co. 

.Porthb  opinion  see  6  Ohio  Dec.  Re.,  1231.     (s.  c.  14,  Am.  Law  Rec.,  66.) 
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[Superior  Court  of  Cincinnati,  General  Term.] 

Stevens,  Dair  &  Co.  v.  Maurice  Pincoffs. 

A.  factor  for  distillers,  who  contracts  in  his  own  name,  to  sell  and  rleliver  on  board 
the  cars  by  transfer  of  bill  of  lading  barreled  spirits  in  bond  for  export,  and 
does  so  deliver  them,  undertakes  by  implication  that  the  barrels  shall  be  fit  and 
properly  filled  for  such  transportation,  and  is  liable  for  leakage  caused  by  the 
Dreach  of  such  undertaking,  though  such  leakage  was  due  to  latent  defects  in 
the  wood  of  which  such  barrels  were  made. 

Harmon,  J. 

Plaintiffs  in  error,  distillery  brokers,  agreed  with  defendant,  to  sell 
and  deliver  to  him  on  board  the  cars  for  New  York,  in  bond  for  export, 
1,500  barrels  of  alcohol.  They  did  so  deliver  them  by  transfer  of  bills  of 
lading,  and  received  payment  on  delivery.  Pincoffs  sued  them  for  dam- 
ages, averring  that  they  were  bound,  knowing  the  alcohol  was  for  export, 
to  properly  put  it  in  fit  barrels  for  that  purpose,  but  failed  to  do  so  with 
respect  to  740  barreU  thereof,  and  that  in  consequence  a  large  quantity 
leaked  out  before  it  reached  its  destination,  at  Marseilles,  France.  Plain- 
tiffs in  error  denied  generally.     Verdict  and  judgment  were  for   Pincoffs. 

After  examining  the  record,  which  sets  out  all  the  evidence,  we  can- 
not say  that  the  verdict  was  against  the  weight  of  evidence.  The  loss 
between  here  and  New  York  was  shown  to  have  been  much  greater  than 
between  there  and  Marseilles,  which  also  was  large,  although  the  barrels 
were  carefully  repaired  and  recoopered  at  New  York  before  reshipment. 
Both  losses  were  very  greatly  in'excess  of  the  usual  leakage  in  such  cases. 
This  certainly  tended  to  show  that  the  barrels  .were  defective,  or  filled 
too  full  so  as  to  be  strained  by  natural  expansion,  or  both,  and  there  was 
evidence  of  defective  wood  in  the  barrels  by  witnesses,  who  examined 
them  both  in  New  York  and  Marseilles.  This  was  mot  by  evidence  of 
due.care  in  the  selection  of  the  materials,  and  in  the  making  and  testing 
of  the  barrels,  and  in  the  filling.  But  it  was  not  a  question  of  care.  If 
the  sellers  were  liable  at  all,  they  were  liable  upon  an  implied  undertaking 
or  warranty,  that  the  barrels  were  reasonably  fit  for  the  purpose  to  be  ac- 
complished, an  obligation  which  covered  defects,  no  matter  how  com- 
pletely hidden,  one  which  imposed  upon  them  the  risk  of  such  defects, 
which,  had  there  been  no  such  obligation,  must  have  been  with  the  buyer. 
And  the  question  was  properly  left  to  the  jury  whether  the  leakage  was 
due  to  defects  in  the  barrels  or  improper  filling,  or  to  causes  intervening 
in  transit. 

It  is  contended  that  the  court  erred,  both  in  the  charges  given  and 
in  those  refused. 

After  explaining  the  rule  of  caveat  emptor^  and  the  effect  of  failure  to 
inspect  when  there  is  opportunity,  the  court  told  the  jury  that  **if  these 
goods  were  only  delivered  by  the  delivery  of  bills  of  lading  after  they  had 
been  closed  up  in  the  cars,  why  then  there  would  be  no  opportunity  to 
in«:pect,  and  defendants  would  be  held  to  have  warranted  that  the  pack- 
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ages  were  in  proper  condition  for  shipment,"  etc.  It  was  not  disputed 
that  the  delivery  was  made  in  just  that  way,  and  that  the  rules  and  reg- 
ulations of  the  revenue  service,  which  were  in  evidence,  prevented  any 
examination  until  the  arrival  of  the  goods  in  New  York,  when,  under  the 
revenue  laws,  it  would  have  been  too  late  to  reject  them,  and  the  only 
object  of  inspection  is  to  enable  the  buyer  to  reject  if  he  wishes.  There 
was  therefore  no  question  as  to  opportunity  for  inspection  to  be  left  to 
the  jury,  and  the  discourse  upon  the  law  was  certainly  not  to  the  preju- 
dice of  the  party  now  complaining. 

But  was  this  a  case  in  which  the  buyer  was  bound  to  inspect  if  he 
had  had  the  opportunity?  It  was  not  a  sale  of  specific  chattels,  as  was 
the  fact  in  the  cases  cited  for  plaintiffs  in  error,  but  an  executory  agree- 
ment to  deliver  spirits  properly  filled  in  proper  barrels  for  exportation. 
They  were  to  be  selected  by  the  sellers.  From  the  very  nature  of  the 
contract  the  buyer  had  a  right  to  trust  and  did  trust  to  the  judgment  of 
the  sellers.  Had  the  buyer  been  notified  to  come  and  examine  ttie  goods 
after  they  had  been  set  apart  at  the  distillery,  he  would  have  had  the 
right  to  decline,  and  demand  the  fulfilment  of  the  seller's  contract,  which 
was,  to  deliver  to  him  on  the  cars  the  spirits  properly  placed  in  proper 
barrels. 

In  such  cases  there  is  always  an  implied  term  in  the  contract,  which, 
after  delivery  and  payment,  may  be  called  a  warranty,  that  the  things  sup- 
plied are  reasonably  fit  for  the  purpose  for  which,  to  the  seller's  knowl- 
edge, they  are  intended.  Benj.  on  Sales,  sec.  657;  Rodgers  v.  Niles,  11 
O.  S.,  48;  Dayton  v.  Hoogland,  39  O  S.,  671;  Randall  v.  Newson,  2  Q. 
B.  D.,  103. 

Nor  does  it  matter  that  in  this  case  the  sellers  were  not  manufact- 
urers. First,  they  were  brokers  for  the  manufacturers,  who  were  to 
make  and  barrel  the  spirits,  and  contracted  in  their  own  names.  Their 
liability,  therefore,  is  just  the  same  as  that  of  their  principals  would  have 
been  had  they  disclosed  them.  And,  second,  it  is  the  nature  of  the  trans- 
action in  cases  of  this  kind,  not  that  of  the  business  in  which  ttie  seller 
is  engaged,  which,  if  anything  does,  puts  the  risk  of  fitness  for  the  pur- 
pose intended  upon  the  seller.  Because  manufacturers  usually  do  not 
sell  specific  articles,  but  undertake  to  produce  articles  for  special  pur- 
poses, they  usually  do  take  such  risk,  but  dealers  may  enter  into  similar 
contracts,  and  when  they  do,  their  obligations  are  just  the  same.  The 
rule  expressly  includes  both.  Benj.  on  Sales,  sec.  657  (4thly);  Rodgers 
V.  Niles,  supra. 

We  are  not  considering  the  effect  of  the  seller's  relation  to  the  article 
sold  on  the  question  of  implied  warranty  in  other  classes  of  cases. 

Such  being  our  judgment  of  the  nature  of  the  case  upon  the  law  and 
the  facts,  we  must  overrule  the  exceptions  to  charges  refused.  The  parts 
of  them  which  were  proper  and  applicable  to  the  case,  were  fully  covered 
by  the  general  charge. 

It  not  being  contended  that  plaintiffs  in  error  had  any  special  defense 
or  set-off  ag^ainst  Reid,  the  agent  through  whomPincoffs  dealt  with  them, 
we  can  see  no  bearing  which  Reid's  not  having  disclosed  his  principal  can 
have  on  the  case. 

Judgment  affirmed. 

PoRCB  and  Peck,  J.  J.,  concur. 
J.  H.  Perkins,  for  plaintiff. 
C  H.  Stephens,  contra. 
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NATURAL  GAS  BENEATH  MINES.  112 

[Jefferson  Common  Pleas.] 

Jeppbrson  Iron  Works  v.  Gill  Bros. 

1.  A  person  who  sells  a  freehold  interest  in  coal  under  the  surface  without  reserva- 

tion of  any  rights  does  not  have  a  way  of  necessity  to  reach  what  lies  under  the 
coal  from  the  surface  by  sinking  a  well  through  the  mines. 

2.  In  the  present  state  of  knowledge  of  controlling  natural  gas  it  is  so  probabUe 

that  its  perils  cannot  be  mastered,  that  the  owner  of  a  freehold  in  subsurface 
coal  can  enjoin  the  surface  owner  from  sinking  a  gas  well  from  its  suriace 
through  the  mine  into  the  gas  region  below  the  mine.  He  is  not  obliged  to 
submit  to  the  perils  of  its  escape  into  the  mine. 

i.  An  injunction  will  not  be  granted  against  a  mere  act  of  trespass;  hence,  on  peti- 
tion by  owner  of  a  freehold  estate  in  coal  under  the  surface  against  the  surface 
owner,  who  threatens  to  bore  for  natural  gas  through  the  mines,  alleging  that 
the  gas  is  dangerous  and  explosive,  will  frighten  off  miners  and  endanger  the 
mines,  and  enhance  the  cost,  an  answer  denying  these  perils  it  not  demurrable, 
for  it  eliminates  the  element  of  irreparable  damages  and  leaves  the  petition  ask- 
ing an  injunction  against  an  ordinary  trespass,  as  if  defendants  were  about  to 
sink  a  well  for  water. 

(Early  this  month,  at  Steubenville,  Ohio,  in  the  court  of  common 
pleas  for  Jefferson  county,  Hance,  J.,  presiding,  an  important  suit,  ex- 
citing widespread  aUention  among  gas  and  coal  interests  there,  and  in 
Brilliant,  Wellsburgh,  Pittsburgh,  and  elsewhere,  was  tried,  and  opinions 
have  just  been  rendered.  It  is  thought  to  be  the  first  time  the  question 
has  arisen,  and  counsel  felt  somewhat  embarrassed  by  lack  of  precedents. 

The  question  originally  arose  through  the  following  chain  of  circum- 
stances: Years  before  natural  gas  was  thought  of,  the  administrators  of 
one  Stokely  deeded  to  the  Jefferson  Iron  Works,  the  plaintiffs  herein,  a 
freehold  estate  in  the  coal  underlying  the  premises  in  question.  The 
deed  was  without  any  express  reservations. 

Recently  Gill  Bros.,  the  defendants,  as  lessees  of  the  surface  owner, 
the  Stokely  estate,  commenced  to  sink  a  gas  well  from  a  point  on  the  prem- 
ises over  the  defendant's  coal  mine. 

Whereupon  the  latter  applied  by  petition  to  the  probate  court  for  a 
temporar}  injunction,  thereafter  to  be  made  perpetual,  and  set  forth  that 
the  sinking  of  a  gas  well  through  their  coal  mines  would  be  a  trespass  and 
a  nuisance,  and  thereby  and  through  its  operation  and  maintenance 
great  and  irreparable  injury  and  damage  would  be  done  them  and  their 
mine;  alleging  that  the  gas  was  a  dangerous  and  explosive  substance, 
which  with  no  certainty  could  be  controlled;  that  it  would  increase  the 
risks  of  mining,  frighten  the  miners,  render  their  mine  of  less  marketable 
value,  increase  the  chances  of  flooding,  increase  their  expenses  and  re- 
duce their  profits,  and  that  the  same  could  not  be  fully  compensated  for 
iD  damages. 

The  injunction  was  allowed. 

The  matter  was  now  taken  to  the  common  pleas,  and  the  defendants 
filed  their  answer,  in  which  they  denied  that  plaintiff  had  any  other  than 
coal  interests  in  the  said  land;  that  their  property — the  gas — was  a  pro- 
duct of  greit  value,  and  that  the  plaintiffs  had  already  sunk  three  wells 
through  its  coal  mines  and  were  using  the  gas  in  its  manufacturing  oper- 
ations; that  defendants  had  no  way  to  reach  their  property,  the  gas,  ex- 
cept by  boring  through  plaintiff's  coal  field,  and  this  they  claimed  a  right 
to  do. 

3  L.  B.      ai 


482  OHIO  DBCISIONa  Vol.  XIV. 

Jefferson  Common  Pleas.  I  i  2 

They  denied  that  such  a  well,  properly  constructed  and  maintained  as 
they  propose  to  do,  was  attended  with  the  perils  or  dangers  depicted  in 
the  plaintiff's  petition;  but,  on  the  contrary,  all  such  dangers  were  readily 
avoidable,  and  they  prayed  for  the  dissolution  of  the  injunction. 

The  cause  now  came  on  for  trial.  By  a  special  arrangement  between 
counsel,  it  was  agreed  that  a  certain  clause  in  the  answer  concerning  an 
alleged  abandonment  of  that  part  of  the  mine  through  which  it  was  de- 
sired to  sink  the  well  should  for  the  time  being  be  stricken  out,  and  the 
balance  of  the  answer  be  demurred  to,  upon  the  understanding  that  if  the 
demurrer  was  sustained  the  defendant's  case  would  be  ended;  but  if  it  was 
overruled,  that  would  establish  the  defendant's  abstract  right  to  sink  the 
well,  whereupon  the  case  would  then  proceed  to  be  tried  upon  the  merits, 
leave  being  given  to  refile  an  amended  answer  with  the  above  clause  re- 
inserted.) 

Hance.  J  "    ,      . 

We  have  here  a  petition,  to  which  petition  a  defense  is  interposed  in 
the  shape  of  an  answer.  To  the  answer  so  made  a  demurrer  is  inter- 
posed. Now,  in  disposing  of  the  demurrer,  it  is  necessary  to  keep  in 
view  the  specific  relief  sought  by  the  plaintiff;  and  ihe  question  to  be  de- 
termined, as  presented  by  the  demurrer,  is:  Do  the  statements  of  the 
answer,  which  the  demurrer  admits  to  be  true,  serve  as  a  defense  or  as  a 
bar  to  the  specific  remedy  sought?  That  is  the  question  which  I  feel 
called  upon  to  decide,  and  in  deciding  that  question  I  shall  leave  wholly 
undisposed  of  the  question  of  right  that  has  been  discussed  here. 

Indeed,  for  the  purposes  of  this  demurrer,  I  might  concede — but  I 
do  not  concede  it  as  a  conclusion  to  which  I  have  arrived  ^but  for  the 
purpose  of  the  demurrer,  or  in  disposing  of  the  demurrer,  I  might  con- 
cede that  the  right  is  with  the  plaintiff. 

Now,  it  will  be  borne  in  mind  that  this  is  not  a  common  law  case. 
It  is  a  case  upon  the  chancery  side  of  the  court,  and  it  asks  as  remedy  a 
preventive  means.  The  object  of  the  bill  is  to  obtain  an  injunction  re- 
straining the  defendants  from  putting  a  hole  through  these  strata  of  coal. 
Now,  it  does  not  follow  by  any  means  that  if  the  chancellor  should  find 
that  the  case  presented  was  not  one  for  injunction,  that  the  party  would 
be  without  remedy.  From  this  standpoint  the  case  may  be  disposed  of 
without  determining  the  right,  leaving  the  party  to  other  appropriate 
remedy. 

Now,  upon  the  case  made  in  the  petition,  conceding  the  right  to  be 
— as  for  the  purpose  of  this  demurrer  I  do  concede  it,  but  only  for  such 
purpose — if  a  demurrer  had  been  interposed  to  the  petition,  making  the 
concession  which  I  do,  the  case  would  be  with  the  plaintiff.  But,  this 
side  of  the  petition,  we  have  the  statements  of  the  answer,  admitted  b} 
the  demurrer  to  be  true  (the  elimination  suggested  being  supposed  to 
have  been  made). 

By  way  of  illustration,  I  will  suppose  that  a  man  joining  my  farm  is 
about  to  cut  a  tree  from  my  land — about  to  commit  a  trespass.  It  would 
not  follow  by  any  means  that  a  chancellor  would  interpose  by  injunction 
to  restrain  what  would  be  a  mere  trespass,  unless  great  and  irreparable 
injury  would  result  if  the  party  were  not  restrained.  The  presumption 
in  the  case  which  I  put  would  be  that  if  the  man  did  wrongfully,  and  as 
an  act  of  trespass,  cut  the  tree  or  a  number  of  trees  upon  my  land,  I 
would  have  ample  remedy  at  law,  and  might  reco^^er  my  damages. 
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Now,  it  is  conceded,  by  this  demurrer,  that  the  only  injury  which 
will  result  from  the  putting  down  of  this  hole  will  be,  first,  a  violation  of 
the  right  of  property  on  the  part  of  the  plaintiff,  and  a  destruction  of  so 
mach  coal  as  will  be  displaced  in  the  making  of  the  boring  and  inserting 
of  the  necessary  casing. 

Now,  the  chancellor  might  well  say,  if  that  is  all  that  is  going  to 
result  from  this  alleged  wrong,  the  party  will  have  ample  remedy  at  law. 

Take  another  case:  I  sell  to  a  party  a  stratum  of  coal — or  all  the 
coal,  if  you  please — underlying  my  farm,  it  is  known  that  this  stratum 
of  coal  lies  75  teet  beneath  the  surface.  After  that  I  have  sold  and  con- 
veyed to  him— thus  severing  the  freehold;  creating  two  freeholds  where 
but  one  before  obtained;  granting  an  absolute  freehold  to  him — I  am 
about  to  improve  my  farm — put  buildings  upon  it — and  I  want,  for  family 
use,  a  supply  of  water.  The  only  means  whereby  I  may  obtain  water  is 
by  boring  The  vein  of  water  in  that  place  is  125  or  150  feet  beneath 
the  surtace.  I  cannot  bore  without  perforating  this  stratum  of  coal 
which  I  have  conveyed  away.  Conceding  thai  I  would  be  a  trespasser  in 
so  doing,  a  wrongdoer;  that  I  would  be  violating  the  right  of  the  grantee 
to  the  exclusive  enjoyment  of  the  portion  of  freehold,  subject  only  to  the 
right  of  eminent  domain  on  the  part  of  the  state;  concede  all  that,  and 
yet  the  chancellor  would  not  stop  me  from  getting  a  supply  of  water. 
He  would  say  the  owner  of  this  freehold  will  have  his  remedy  at  law;  the 
damages  will  not  be  irreparable;  they  will  be  such  as  may  be  estimated 
and  paid. 

Now,  that  is  the  light  in  wnich  this  case  stands  at  present;  whereas 
did  the  demurrer  and  answer  not  change  the  aspect  of  the  case  as  pre- 
sented by  the  petition  viewed  from  the  same  standpoint,  a  directly  oppo- 
site conclusion  would  be  reached. 

We  have  now  under  this  answer  and  upon  the  demurrer  eliminated 
from  the  case  the  elements  which  would  entitle  the  case  to  favorable  con- 
sideration with  the  chancellor.  The  great  and  irreparable  injuries  which 
the  petition  anticipates  and  presents  are  now  entirely  eliminated — elimi- 
nated by  the  answer  and  the  demurrer.  The  petition  sets  forth  that  this 
gas,  being  a  subtile  agent,  h^is  hitherto  and  probably  will  continue  to  be 
uncontrollable  by  human  appliances;  that  explosions  have  and  in  all 
probability  will  continue  to  result  from  letting  it  loose;  that  these  ex- 
plosions will  greatly  injure  the  property,  if  they  should  take  place,  of  the 
plaintiffs;  that  the  fact  that  their  property  will  be  liable  to  such  increased 
hazard  will  increase  their  difficulties  and  the  expense  in  the  way  of  pro- 
curing their  coal  to  be  mined.  The  answer  sets  up  a  different  condition 
of  things;  says  that  this  gas  is  subject  to  control,  and  that  by  the  adop- 
tion of  proper  appliances  these  dangers  which  are  anticipated  in  the  peti- 
tion can  not  and  will  not  arise.  The  demurrer  admits  that  condition  of 
things. 

This  resolves  the  case  then  into  the  simple  question  of  whether  a 
party  whose  right  of  absolute  dominion  over  his  own  property  is  about 
to  be  violated,  can  invoke  the  aid  of  the  chancellor  in  a  case  in  which 
ample  amendments  may  be  made  by  a  suit  at  law. 

I  think  the  doctrine  is  very  deary  settled  in  equity — and  I  have  had 
occasion  to  review  it  since  I  have  been  furnished  with  this  petition — that 
the  chancellor  will  not  interpose  to  prevent,  by  injunction,  a  mere  ad 
of  trespass,  unless  it  be  stated  that  that  trespass  will  result  in  great 
injury,  and  that  the  party  will  be  without  adequate  remedy  at  law. 

The  demurrer  to  the  answer,  therefore,  will  be  overruled. 
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Upon  the  following  day  the  amended  answer  was  filed,  as  per  the 
ag^reement  between  counsel  above  noticed,  and  the  case  was  tried  and 
submitted  without  further  argument. 

The  court,  as  a  preface  to  his  opinion,  said  **that  he  regretted  the 
hurry  that  had  been  pressed  in  this  case,  as  its  novelty  and  importance 
demanded  that  it  should  have  received  more  care  and  attention  than  he 
had  time,  in  the  brief  interval,  to  give  to  it." 

It  should,  however,  be  stated  that  the  parties  to  the  action  felt  thai 
their  business  compelled  as  speedy  a  decision  as  possible. 

Hancb,  J. — The  conclusion  at  which  I  have  arrived,  may,  perhaps, 
be  other  and  different  from  what  I  would  have  reached  had  further  time 
been  afforded  me  for  investigation.  I  presume  that  the  books  will  afford 
no  precedents,  but  that  the  question  necessarily  must  be  referred  to  its 
appropriate  controlling  principle — and  when  a  question  thus  presents  it- 
self, too  much  time  can  scarcely  be  taken  for  its  determination. 

At  a  time  long  before  the  discovery  of  natural  gas  before  its  exist- 
ence was  even  suspected,  the  coal  underlying  the  property  of  the  late  Mr. 
Stokely  was  conveyed  to  and  is  now  held  by  the  plaintiffs.  This  sale  and 
conveyance  created  a  separate  and  distinct  freehold,  giving  to  the 
grantee  of  Stokely*s  administrator,  a  freehold  estate  in  the  coal  underly- 
ing the  premises,  and  reserving  to  Stokely's  heirs  what  was  above  and 
also  what  was  below  the  coal.  The  conveyance  of  the  coal  was  without 
reservation  of  any  rights  whatever  in  the  portion  of  the  premises  thus 
conveyed. 

At  the  time  of  the  conveyance,  as  before  remarked,  the  existence  of 
valuable  substance  underneath  the  coal  was  not  thought  of  nor  suspected. 
Since  that  time,  however,  a  well-founded  belief  has  obtained  that  far  be- 
low this  coal  a  substance  of  great  value  does  obtain  in  these  premises. 
To  reach  this  lower  and  valuable  substance  a  way  must  be  excised 
through  the  coal  which  Stokely  had  conveyed.  Does  the  doctrine  of  a 
way  of  necessity  apply  to  this  case?  I  think  not.  Therefore,  Stokely 
making  the  sale  without  reservation,  although  he  did  not  part  with  any 
substance  lying  beneath  the  coal,  yet,  having  cut  himself  off  from  access 
to  such  lower  substance,  his  right  to  dominion  is  a  barren  sceptre..  He 
can  only — and  when  I  speak  of  him  I  include  of  course  those  claiming 
under  him — he  can  only  reach  such  lower  substance  by  trespass  upon  the 
rights  of  his  grantee,  and,  as  remarked  yesterday,  if  such  trespass  would 
be  but  an  ordinary  trespass,  involving  none  other  than  direct  damages, 
such  as  were  then  spoken  of,  there  would  be  no  case  whatever  for  the 
interposition  of  the  chancellor,  and  an  injunction  would  not  be  the  proper 
remedy;  and  the  only  ground  upon  which  the  chancellor  could  consist- 
ently interpose  would  be  that  there  is  reasonable  ground  *  «^o  apprehend 
other  and  different  damages.  Though  the  party  committing  the  trespass 
might  not  be  liable  to  be  enjoined,  it  would  not  follow  by  any  manner  of 
means  that  his  act  would  thereby  be  declared  rightful,  but  the  remedy  of 
the  party  against  whom  the  wrong  had  been  committed,  would  lie  in  a 
court  of  law. 

Now,  does  the  proof  disclose  that  condition  of  things,  or  grounds  for 
such  apprehensions,  ab  justify  the  interposition  of  the  chancellor? 

That  this  substance  being  sought  after,  is  a  dangerous  substance, 
one  which  can  only  be  handled  with  the  greatest  care  and  the  happiest  ap- 
pliances, is  conceded,  not  by  all  the  testimony,  but  conceded  by  Mr.  Gill. 
Hence,  shall  a  party  be  subjected  to  the  hazards  attendant  upon  the  in- 
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troduction  of  such  substance  into  and  through  his  premises,  when  he  can 
not  exercise  any  influence,  control  or  direction  over  the  manner  of  hand- 
ling sach  substance? 

It  is  conceded  here  that  should  this  gas  escape  from  the  appliances 
which  would  be  used  for  the  purpose  of  bringing  it  to  the  surface,  and 
permeate  the  mines  of  plaintiff,  the  consequences  might  be  serious  in- 
deed, and  not  only  influence  that  territory,  but  all  the  territory  of  the 
plaintiffs  which  was  opened  up  and  in  communication  with  the  premises 
through  which  this  well  penetrated. 

Without  going  into  detail  further,  and  inasmuch  as  the  efforts  here- 
tofore made  to  handle  and  use  this  gas  are  but  experimental — for  that  is 
the  truth,  and  history  discloses  it,  notwithstanding  the  confident  opinions, 
honestly  entertained,  no  doubt,  of  witnesses — I  regard  all  the  dealings 
with  this  gas  as  but  experimental.  It  may  be  controlled,  probably. 
The  preserving  ingenuity  of  man,  prompted  by  considerations  of  interest, 
will  induce  him  to  incur  any  hazard  whatever,  and  will  surmount  the  ob- 
stacles which  have  heretofore  obtained  in  the  way  of  its  management, 
bat  I  think  that  period  has  not  yet  been  reached,  and  it  may  be  that  this 
subtile  agent  will  prove  the  master. 

Therefore  I  think  these  parties  should  not  be  subjected  to  the  haz- 
ards which  the  introduction  of  this  substance  into  and  through  their  mine 
would  exert. 

The  decree  will  be  in  favor  of  the  plaintiffs. 

W.  P.  Hayes,  attorney  for  plaintiffs  and  the  demurrer. 

Walden  &  Mansfield,  attorneys  for  plaintiff  and  against  the  demurrer. 
(Citing  13  N.  J.  Ch.,  322,  341;  55  N.  Y.,  358;  Edwards  v.  McClurg,  39 
O.  S.,  41;  College  v.  Yeatman,  30  id.,  276,  and  from  Baiabridge  on 
Mine%  ch.  m.) 
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[Superior  Court  of  Cincinnati,  June  9  and  19, 1885.] 

t  Catherine  Jung  et  al.  v.  Susanna  Weyand  et  ai^ 

1.  Good  will  of  an  establishment  is  inseparable  from  it.    If  the  establishment  has 

a  eood  will,  when  taking  in  an  experienced  partner,  on  dissolution  he  takes  his 
skill  and  experience,  and  the  establishment  takes  the  good  will,  it  not  having 
enhanced. 

2.  A  managing  partner  cannot  object  that  an  excess  of  interest  is  chari^ed  against 

bim,  if  he  knew  of  it,  and  did  not  inform  his  copartners  until  after  dissolution, 
and  after  yearly  results  have  been  reported  to  those  were  not  aware  of  the 
alleged  overcharge,  for  they  have  a  right  to   rely  upon  the  reported  results. 

3.  A  partnership  between  debtors  and  their  assignee  for  creditors,  if  it  contemplates 

paying  debts  iu  full  with  less  delay,  is  not  illegal. 

4.  But  if  illegal  such  partnership  would  not  defeat  distribution  of  assets  between 

partners,  on  winding  up  of  affairs. 

6.  To  reform  an  instrument  the  evidence  must  be  clear :  First,  that  the  contract  is 
erroneous ;  Second,  that  a  specific  contract  was  made ;  Third,  to  prove  defi- 
nitely the  terms  of  the  contract  as  made. 

FORCE,  J. 

This  case  of  Jung  against  Weyand  and  Hellman  has  been  argued  at 
length — so  fully  that  I  shall  dispose  of  it  at  once,  because  where  a  case 

t  The  Supreme  Court  refused  leave  to  file  petition  in  error  in  this  case,  March 
15. 1887. 
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is  SO  fully  argued  that  everything  about  it  is  presented,  it  is  better  to 
dispose  of  it  at  once  while  all  considerations  are  fresh. 

In  this  case,  where  there  have  been  various  interlocutory  orders, 
and  it  is  now  brought  up  for  final  distribution,  upon  argument  several 
matters  were  presented  which  go  to  the  right  to  relief  at  all.  One  claim 
set  up  was  that  the  contract  of  partnership  was  against  public  policy, 
and  illegal  and  therefore  void,  and  therefore,  as  I  understand,  is  not  to 
be  carried  out,  and  that  one  oi  the  partners  shall  not  be  treated  as  a 
partner.  The  ground  upon  which  that  is  based  is  that  Mr.  Hellman. 
one  of  the  firm,  being  assignee  for  the  benefit  of  creditors  of  the  old  firm 
of  Weyand  and  Jung,  while  being  such  assignee  made  an  agreement 
with  the  Jungs  and  Weyands  to  pay  off  the  creditors  and  form  a 
partnership  with  them,  and  that  an  agreement  of  that  sort  is  one  which 
the  law  will  not  permit. 

In  this  case  the  agreement  was  that  the  creditors  should  he  paid  o£F 
in  full,  that  money  should  be  raised  to  pay  them  off  in  full  quicker  than 
they  could  be  paid  by  ordinary  course  or  process  of  law.  \n  agreement 
that  a  debtor  shall  be  paid  his  claim  in  full  is  not  an  agreement  that 
that  debtor  can  complain  of,  and  an  agreement  that  it  shall  be  paid 
quicker  than  the  ordinary  course  of  things  is  not  an  illegal  agreement 
against  him  or  one  that  he  can  complain  of.  With  regard  to  the  other 
parties,  Mrs.  Jung  and  her  family,  and  Mrs.  Weyand  and  her  family, 
one  of  the  families  is  not  making  the  complaint.  As  to  the  other,  which 
makes  the  complaint,  I  cannot  say  this,  that  the  entering  into  this 
partenrship  (being  entered  into  as  it  was  after  the  creditors  were  paid  off  in 
full),  the  entering  into  the  partnership,  the  having  a  partner,  the  carry- 
ing on  of  a  partnership,  was  not  an  illegal  thing.  The  thing  about 
which  complaint  could  attach  would  be  the  agreement  during  the 
pendency  of  the  assignment  to  enter  into  the  partnership  at  the  close 
of  the  assignment.  If  it  were  true  that  that  agreement  were  not  in 
accordance  with  the  law,  the  party  might  have  objected  to  entering  into 
the  agreement,  but  having  made  that  agreement  and  having  waited 
until  the  parties  could  properly  form  a  partnership,  and  then,  being 
persons  sui  juris,  entering  into  the  partnership  at  the  time,  it  was 
lawful  to  enter  into  the  partnership.  Having  carried  on  the  partner- 
ship for  the  full  term  of  five  years,  and  the  time  having  expired, 
it  is  not  in  accordance  with  the  law  as  I  understand  it  that  the 
objection  could  be  pressed,  if  the  objection  were  of  better  foundation 
originally.  There  is  this  further  objection.  Suppose  the  contract  were 
itself  illegal  and  this  were  claimed  to  be  an  aition  to  distrioute  the  pro- 
ceeds of  an  illegal  enterprise.  The  motion  here  is  to  distribute  the 
proceeds  in  the  hands  of  the  receiver.  Now,  it  is  held  that  even  where 
there  is  an  illegal  contract,  a  contract  to  carry  on  business  prohibited  by- 
law, if  money  is  put  into  the  hands  of  a  third  party,  for  the  use  of  another 
party,  or  one  of  the  parties  to  a  contract,  that  thi/d  party  is  bound  to  ^.ay 
over  and  cannot  object.  Even  where  an  illegal  insurance  is  made,  and  the 
loss  having  happened,  the  money  is  put  in  the  hands  of  a  broker  to  be 
paid  to  the  assured,  the  broker  has  tO  pay  it  and  the  assured  has  a  right 
to  recover  it  by  action.  And  quite  lately  our  Supreme  Court  has  held 
that  in  the  case  of  a  pooling  railroad  contract,  where  the  contract  for  the 
distribution  of  the  pooled  money  was  unlawful,  yet  still  where  the  roads 
went  into  the  hands  of  a  receiver,  and  money  earned  under  that  contract 
was  in  the  hands  of  a  receiver,  it  should  be  distributed  by  the  receiver 
in  nccordance  with  the  contract.     The  money  came  into  the  hands  with 
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a  trust,  and  he  will  have  to  carry  out  the  trust.  But  this  case  is  not 
such  a  contract  as  has  been  held  to  be  illegal  in  the  case  of  another 
brewing  firm,  in  which  the  contract,  as  alleged  and  discussed,  was  a  con- 
tract where  the  assignee  and  the  assignor  were  to  become  partners  pend- 
ing the  assignment,  not  for  the  purpose  of  paying  ofF  the  creditors  in  full, 
but  for  the  purpose  of  getting  the  claims  from  the  creditors  at  the 
smallest  possible  rate  instead  of  paying  them  in  accordance  with  the  law; 
and  that  is  the  contract  which  was  discussed  and  was  held  to  be  illegal. 

But  it  is  claimed  that  the  contract  should  be  reformed  before  it  shall 
be  acted  upon.  One  of  the  parties  makes  the  claim  that  the  contract 
should  be  reformed.  I  am  not  sure  that  I  am  entirely  clear  what  the 
reiormation  is  to  be,  but  I  understand  it  is  to  be  that  it  shall  be  so  re- 
formed that  one  of  Ihe  persons,  Mr.  Hellman,  is  to  receive  the  capital 
put  in  and  not  drawn  out,  and  profits  declared  upon  the  books  to  be  dividl^d. 
The  rule  as  to  what  sort  of  evidence  is  required  to  reform  a  contract  is 
clear.  It  requires  very  cogent  evidence,  clear  evidence,  first,  that  the 
contract  as  written  is  erroneous  and  does  not  express  the  contract  a.s 
made;  second,  to  prove  that  a  specific  contract  was  made;  and  third,  to 
prove  definitely  the  terms  of  the  contract  as  it  was  made.  The  evidence 
given  does  not  fill  those  requirements.  Mr.  Charles  Weyand  gives  evidence, 
which  evidence  is  in  some  respects  contradicted  by  Mr.  Hellman;  but 
taking  it  to  be  uncontradicted,  and  accepting  the  whole  of  it  as  it  was 
given,  the  evidence  is  that  by  agreement  Mr.  Hellman  was  to  put  in  his 
capital,  and  was  to  receive  his  capital  in  profits.  That,  I  understand,  is 
the  agreement  as  written  and  the  agreement  which  is  to  be  disposed  of 
heie.  Now  this  written  agreement  was  an  agreement  which  was  not 
made  hastily.  It  was  made  after  months  of  conference  and  consultation. 
It  was  drawn  by  the  counsel  for  all  the  parties,  the  counsel  for  Mrs. 
Weyand  as  well  as  the  counsel  for  Mrs.  Jung.  It  was  read  over  and 
copied  and  signed  by  all  parties  after  such  conferences,  and  it  can  not 
be  said  now,  after  this  contract  was  made  in  that  way,  after  months  of 
discussion,  after  it  was  drafted  and  copied  by  counsel  for  the  case  fo*. 
Mrs.  Weyand  as  well  as  for  Mrs.  Jung,  after  it  was  entered  into  and 
signed  in  his  presence,  it  can  not  be  said  that  the  contract  so  made,  so 
drawn,  so  advised,  so  signed,  was  not  the  contract  of  the  parties. 

Upon  the  matter  of  the  reformation  of  the  contract,  I  find,  therefore, 
that  there  is  no  evidence  made  out  to  warrant  the  substitution  of  another 
writing  for  thife;  and  giving  all  the  evidence  that  Mr.  Weyand  ofifers,  its 
fall  effect  and  weight  and  claim,  still  such  a6  it  is  would  make  no 
material  change  in  the  contract,  it  would  not  a£Eect  the  rights  of  the 
parties  even  if  it  would  affect  the  language. 

There  is  one  other  matter  which  has  been  litigated  in  this  final 
hearing.  That  is,  it  is  claimed  by  Mr.  Hellman  that  the  mode  in  which 
the  interest  account  of  the  firm  has  been  kept  should  be  corrected;  that 
it  was  erroneous  as  against  him.  At  the  time  of  the  formation  of  the 
firm,  it  was  agreed  in  writing  that  he  was  to  put  in  his  capital  as  it 
should  be  needed  for  investment,  that  he  should  invest  in  the  firm  his 
capital  as  it  should  be  needed  to  carry  on  the  operations  of  the  firm; 
and  that  was  done  with  the  understanding  that  he  could  ndt  put  in  his 
capital  at  the  time,  but  it  must  be  put  in  from  time  to  time,  and  some 
tl2,000  was  put  in  at  first  and  the  rest  was  put  in  from  time  to  time,  so 
far  as  it  was  put  in,  he  cnarging  himself  and  paying  interest  upon  this 
amount  not  put  in.  Now,  one  of  the  other  members  of  the  firm  (at  one 
time  it  was  Mrs.  Jung,  and  at  another  time  Mrs.  Weyand),  allowed  un- 
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drawn  profits  to  the  amount  of  over  $20,000  to  remain  in,  and  according 
to  the  books  he  paid  interest  upon  the  difference  between  the  amount 
which  he  had  put  in  and  which  was  put  in  by  the  other  members  of  the 
firm  (  which  ever  one  it  was  for  the  time  being),  who  had  in  the  largest 
amount.  He  claims  that  he  should  have  paid  only  the  difference  between 
what  he  put  in  and  the  amount  which  he  ought  to  have  put  in. 

Now,  whatever  be  the  precise  rule  as  to  the  way  in  which  interest 
should  be  calculated,  this  fact  remains,  that  Mr.  Hellman  was  the 
manager  of  the  business.  He  employed  the  bookkeeper.  The  book- 
keeper was  under  his  direction .  The  books  were  kept  under  his  direction. 
He  was  the  person  to  sign  checks  and  receipts  and  bills.  He  was  entire 
manager  of  the  whole  business.  He  was  aware  that  interest  was  charged 
against  him  in  this  way.  He  spoke  to  the  bookkeeper  about  it,  and  the 
bookkeeper  said  according  to  his  understanding  that  was  the  correct  way. 
It  is  true  that  Mr.  Hellman  says  that  he  told  the  bookkeeper  then  that 
he  might  go  on  and  that  it  would  be  corrected  at  dissolution  when  all 
accounts  were  revised.  Mr.  Hellman  did  not  speak  to  the  other  members 
of  the  firm.  The  attention  of  the  other  members  of  the  firm,  or  the  other 
persons  interested  in  this  business,  was  never  called  to  it.  His  conversa- 
tion with  the  bookkeeper  has  no  effect  except  to  show  that  he  knew;  it 
does  not  tend  to  show  that  the  others  knew.  The  testimony  shows  that 
the  others  did  not  know.  So  the  case  is  simply  this,  that  this  method 
of  keeping  books  was  his  method  of  keeping  books,  because  it  was  made 
by  the  bookkeeper,  who  was  under  his  direction,  and  after  the  bookkeeper 
said  that  that  was  the  correct  way,  he  said,  "you  may  continue  to  do  so 
until  the  close  of  the  firm.'*  So  that  that  was  Mr  Hellman's  way  of 
keeping  books.  The  results  were  known,  that  is,  the  general  results 
as  to  the  way  in  which  the  firm  stood,  were  known  to  the  different 
members  of  the  firm  at  the  end  of  the  year.  They  had  a  right  to  rely 
upon  it.  And,  therefore,  this  method  of  keeping  the  books  which  he 
kept,  being  his  method,  a  method  which  was  not  known  by  the  others 
— at  least  the  details  of  it  were  not  known  by  the  others,  the  results  only 
were  known  by  the  others,  and  the  others  necessarily  had  a  right  to  rely 
upon  the  results  at  the  end  of  each  year,  as  to  how  they  stood — it  is  too 
late  to  ask  to  have  that  changed.  There  is  this  further  to  be  said,  that 
the  change  in  any  way,  whatever  theory  is  adopted,  would  not  vary 
greatly  from  this.  If  he  was  to  put  in  his  capital  by  using  his  name  in 
the  market  so  as  to  see  that  at  all  times  the  firm  had  the  amount  of 
capital  necessary  to  carry  on  the  business,  then  if  that  was  the  obliga- 
tion upon  him  he  has  paid  rather  more  than  was  necessary  for  that  pur- 
pose; if  by  his  name  in  the  market  he  did  always  keep  the  firm  supplied 
with  all  the  capital  that  was  needed,  he  charged  himself  with  more 
interest  than  the  amount  of  interest  and  discount  paid  by  the  firm.  If  he 
was  to  pay  the  amount  of  interest  based  upon  the  difference  between  the 
money  which  he  had  put  in  as  capital  at  first,  excluding  undrawn  profits, 
and  the  amount  of  capital  which  he  ought  to  have  put  in,  then  the 
amount  of  interest  charged  against  him  was  less  than  that  which  was  dne; 
but  by  holding  that  the  undrawn  profits  were  turned  into  capital,  in  that 
case  only  it  would  be  held  that  he  paid  more  than  he  perhaps  mi^ht 
have  been  charged  with.  But  the  charge  being  made  in  the  way  in  which 
it  was  during  the  whole  life  of  the  firm,  with  Mr.  Hellman's  knowledge, 
and  without  that  knowledge  being  communicated  to  the  others,  whatever 
it  is  it  cannot  now  be  charged. 
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The  only  matter  left  then  is  to  divide  the  money,  the  proceeds  of 
the  sale,  and  on  what  terms.  The  mode  o\  distribution  depends  of 
course  upon  the  terms  of  contract  of  partnership,  and  the  great  contest 
has  been  as  to  what  the  terms  of  the  partnership  amount  to,  what  is  their 
proper  effect.  Now,  the  old  firm  of  Weyand  and  Jung  having  become 
insolvent,  at  least  gone  into  the  hands  of  an  assignee,  and  while  in  the 
hands  of  the  assignee,  both  Mr.  Jung  and  Mr.  Weyand  died,  each  leav- 
ing a  family,  a  wife  and  children,  the  ownership  of  the  property,  subject 
to  its  liability,  as  it  then  was,  in  the  hands  of  the  assignee,  belonged  to 
Mrs.  Jung  and  her  children,  and  Mrs.  Weyand  and  her  children.  Mr. 
Hellman  was  the  assignee.  The  assignment  must  have  been  wisely 
carried  on,  because  it  gradually  paid  off,  and  at  the  time  they  began 
negotiations  had  almost  wholly  paid  oflf,  or  paid  off  seventy- five  per 
cent  of  the  debts,  and  was  in  the  way  in  the  course  of  time  to  pay  them 
all  off.  The  approach  of  the  time  when  the  assignment  should  be  raised 
by  the  payment  of  all  the  creditors  in  full  necessarily  brought  the  Jungs 
and  the  Weyands,  the  families,  face  to  face  with  what  should  be  done 
with  this  property  then.  The  discussion  and  negotiations  disclosed 
the  fact  that  the  two  families  were  at  variance  in  their  views  ,  and  with 
such  a  difference  between  them  that  they  could  not  carry  on  the  business. 
Something  else  was  to  be  done.  It  was  proposed  that  there  should  be 
an  appraisement,  and  that  one  should  buy  out  the  other,  and  the  one 
who  bought  out  should  form  a  partnership  with  Mr.  Hellman.  That 
could  not  be  carried  out.  And  finally  it  was  agreed  that  Mr.  Hellman 
should  raise  money  to  pay  off  all  the  creditors  twenty-five  per  cent.,  pay 
off  everything  in  full,  and  then  these  three  should  constitute  a  firm,  Mrs. 
Jung  representing  her  family,  Mrs.  Weyand  her  family,  and  Mr.  Hellman 
himself.  It  was  ascertained  by  an  appraisement  taken  of  the  property, 
the  establishment,  and  an  appraisement  and  inventory  of  their  liabilities 
taken  together,  that  the  net  value  was  about  $135,000 — estimating  the 
real  estate,  the  machinery,  the  ice,  the  beer,  the  hops  and  the  malt,  the 
bills  receivable  and  everything  together,  that  the  net  value  was  about 
$136,000.  It  was  agreed  that  Mr.  Hellman  should  put  in  what  was 
called  an  equalized  third,  that  was  one-half  of  that  net  value.  That  I 
take  to  be  the  meaning  of  that  phrase,  which  has  been  somewhat  dis- 
cussed. His  equalized  third  of  the  firm  was  the  half  of  the  net  value  of 
the  property  that  was  put  in  by  the  Jungs  and  Weyands;  that  is  $67,600. 
It  was  agreed  that  at  the  termination  of  the  five  years  partnership,  the 
real  estate  should  be  withdrawn  and  that  Hellman  should  have  no  interest 
in  that. 

Now,  what  is  real  estate?  Of  course  where  there  is  a  manufactory, 
or  house  containing  machinery,  questions  sometimes  arise  as  to  what  is 
included  in  the  phrase  "real  estate."  But  the  law  is  settled  that  the 
parties  may  agree  among  themselves  as  to  what  is  included  in  real  estate, 
and  these  parties  by  their  appraisement  have  explicitly  agreed  as  to  what 
is  included  in  real  estate.  The  real  estate  does  not  include  in  this  case 
the  machinery,  or  what  might  be  called  fixtures  ordinarily,  or  stock  on 
hand,  or  anything  of  that  sort.  It  is  the  land  and  the  structures  upon  it. 
That  is  all  that  in  the  agreement  of  the  parties  "real  estate"  involves. 
So  that  by  the  terms  of  the  partnership,  at  the  termination  of  the  partner- 
ship, the  Weyands  and  Jungs  were  to  withdraw  the  land  and  structures, 
and  in  that  Mr.  Hellman  should  not  have  any  interest.  The  agreement 
does  not  specify  that  the  other  things  shall  not  be  withdrawn,  and  of 
course  the  agreement  could   not  specify  that,  because  while  Xhey  con- 
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tributed  the  use  of  the  land  and  structures,  thev  did  not  contribute  the 
use  ol  the  ice  that  would  be  consumed,  the  malt  that  would  be  used  up 
and  the  beer  that  would  be  sold,  the  horses  and  vehicles  that  would  be 
worn  out  and  replaced,  or  even  machinery  that  should  be  replaced;  for 
by  looking  over  the  successive  appraisements,  it  appears  that  by  the  end 
of  the  firm  at  least  one-half  of  the  machinery  that  was  in  the  building 
was  new  machinery  that  had  been  put  in  by  the  firm  during  the  continu- 
ance of  the  firm.  The  agreement  therefore  specifying  that  real  estate 
should  be  taken  out  in  specie,  not  only  leaves  the  inference  that  the 
other  was  not  to  be  taken  out  in  specie,  but  that  understanding  was 
merely  in  accordance  with  the  fact  that  it  was  impossible  that  the  other 
could  be  taken  out  in  specie,  because  it  would  be  used  up  long  before 
termination  of  the  partnership. 

The  agreement  was,  that  Hellman  at  the  termination  of  the  firm 
would  take  out  his  capital  put  in,  with  his  share  of  assets  and  profits. 
Now,  there  has  been  much  discussion  as  to  what  was  meant  by  his  share 
of  assets  and  profits.  His  share  is  whatever  he  was  entitled  to,  not 
more.,  not  less.  It  does  not  say  one-third  ol  assets  and  profits,  or  any 
other  sliquot  part,  but  is  the  part  that  he  would  be  entitled  to.  What  is 
it  that  he  would  be  entitled  to?  First,  what  is  to  be  done  with  the 
machikery,  the  horses,  the  wagons,  the  tubs,  the  cooperage,  the  beer, 
the  hops,  the  bills  receivable?  If  the  money  interest  of  Mr.  Hellman 
could  be  ascertained  in  them  all  it  would  be  a  simple  matter  to  hand  that 
money  value  so  ascertained  to  Mr.  Hellman,  and  he  receiving  all,  the 
other  two  could  go  on  with  the  business  if  they  so  agreed.  If  they  could 
not  ascertain  the  money  vdue  by  appraisement,  or,  having  agreed  upon 
an  appraisement  they  could  not,  by  want  of  harmony  or  agreement, 
carry  out  that  appraisement,  so  that  the  property  would  have  to  be  sold, 
then  the  sale  of  the  property,  if  it  varied  from  the  appraisement,  would 
be  a  correction  of  the  appraisement,  and  the  proceeds  of  the  sale  would 
show  what  was  the  value  of  the  material  on  hand,  and  the  appraisement 
would  not;  and  if  the  sale  differed  from  the  appraised  value  of  the  goods, 
why  the  share  of  each  member  of  the  firm,  Hellman  as  well  as  the  others, 
would  vary  in  accordance  with  that  difference — ^it  might  be  more,  it 
might  be  less.  The  rule  would  be  in  this  firm  as  in  any  firm,  and  the 
clause  in  question,  that  a  member  of  a  firm  was  to  receive  on  retirement 
or  dissolution  his  capital  and  his  share  of  assets  and  profits,  is  merely  a 
statement  of  what  of  course  would  be  the  natural  rule  in  the  absence  of 
any  provisions  of  a  firm  of  three  at  least:  Simply  when  the  firm  is  dis- 
solved, and  everything  is  sold  and  turned  into  money,  after  the  debts 
and  costs  and  expenses  are  paid,  the  partners  are  equalized  by  those  who 
have  not  drawn  out  their  declared  dividends,  drawing  them  out,  if  there 
are  any;  then  what  is  left  is  capital  and  profits.  If  what  is  left  is  more 
than  the  capital  that  was  put  in,  the  capital  that  was  originally  put  in, 
being  taken  out,  the  surplus  is  profits,  and  that  surplus  is  to  be  divided 
by  the  members  of  the  firm.  Now,  in  this  case  that  rule  is  qualified  by 
the  clause  that  the  land  shall  be  taken  out.  That  by  agreement  is  not 
to  be  sold,  that  is  to  be  taken  out.  So  that  if  it  so  happens  that  the 
land  is  sold;  if  upon  dissolution,  to  make  things  sell  well,  it  is  sold  as  a 
going  concern— the  land  and  all  is  sold — the  value  of  the  land  will  have 
to  be  ascertained  as  well  as  it  can,  and  take  that  out,  and  that  amount, 
whatever  it  may  be,  greater  or  less,  will  take  the  place  of  the  appraised 
value  of  the  land 
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So  that,  in  general,  the  distribution,  after  paying  off  costs  and 
liabilities,  will  be  to  deduct  whatever  you  call  the  land  (aifter  this  I  shall 
Have  discussed  the  good- will),  to  deduct  the  value  of  the  land  aud  then 
add  to  that  the  rest  of  the  capital  that  was  put  in  by  the  Weyands  and 
Jungs,  and  then  Hellman  and  his  capital,  and  then  what  surplus  there 
is, to  be  divided  equally,  one-third  each. 

The  question  has  been  discussed  at  a  good  deal  of  length  about  the 
figure  the  good-will  cuts  in  this  case.  Was  there  any  good-will?  Was 
the  good-will  at  the  time  of  the  sale  greater,  or  less,  or  the  same  as, 
when  the  firm  was  first  formed?  Is  Mr.  Hellman  entitled  to  a  share  of 
the  good-will?  Is  he  entitled  to  a  share  of  the  increment  of  the  good-will 
if  there  is  one? 

Now,  far  be  it  from  me  to  attempt  to  say  just  what  good- will   is. 
Without  defining  it,  it  is  enough  to  know  for  present  purposes  that  good- 
will in  an  establishment  is  an  element  of  value  in  that  establishment. 
The  good-will  of  an  establishment  is  inseparable  from  the  establishment. 
It  is  not  a  thing  which  can  be  taken  from  the  establishment  aud  sold  to 
one  party  while  the  establishment  itself  is  sold  to  another.     It  is  perhaps 
like  the  flavor  of  the  wine,  which  gives  character  and  value  to  the  wine, 
but  which  can  not  be  extracted  from  the  wine  and  sold  apart  while  the 
wine  is  sold  to  some  one  else.     Good-will,  like  a  flavor,  may  be  lost  by 
mismanagement,  but  it  can  not  be  separated  from  it,  and  sold  apart  from 
it.     The  good-will  of  this  establishment,  then,  was  some  element  of 
value  which  it  had  when  it  was  formed,  and  when  it  existed,  and  when 
it  was  sold.     From  the  evidence  of  witnesses  we  can  form  some  idea  of 
the  way  in  which  it  was  constituted.    The  position,  the  locality  of  this 
brewery,  was  an  advantage.    It  has  a  commanding  situation  with  reference 
to  the  upper  Mill  Creek  valley  out  beyond  the  Brighton  House.     It  has 
an  advantage  over  all  the  other  breweries  in  that  territory  by  reason  of  its 
locality.     It  had  an  advantage  from  the  fact  that  the  Weyand  and  Jung 
Brewery,  or  the  Western  Brewery  of  beer  had  a  reputation  of  being  good 
beer,   better  than  common  beer.     It  had  the  advantage  also  of  having  a 
number  of  good  customers,   substantial  customers,  enough  to  use  the 
product  of  the  brewery.     The  question  is,  had  it  those  advantages  to  a 
greater  degree  when  it  broke  up  than  it  had  when  this  firm  was  formed. 
The  locality  is  the  same,  the  reputation  of  the  beer  is  the  same,  the  list 
of  customers  is  about  the  same  with  scarcely  a  change,  and  the  testimony 
of  witnesses  who  speak  is  almost  unanimous  that  what  may  be  called  the 
good-will  of  this  establishment,  such  as  it  had,  if  it  had  ctuy,  but  such  as 
it  had  was  about  the  same  at  the  dissolution  of  the  firm  as  it  was  at  the 
formation  of  the  firm.  The  good-will  of  the  brewery,  it  appears  in  evidence, 
is  of  more  frail  tenure  than  the  good-will  of  many  other  sorts  of  business; 
that  the  best  business  of  a  brewery  is  its  city  business;  and  that  city 
customers  apparently  from  the  evidence  are  connoisseurs;  that  a  brewery 
may  have  the  l)est  reputation,  but  if  it  ventures  to  give  beer  that  is  not 
satisfactory,  the  customers  will  hesitate  in  a  week,  in  another  week  they 
will  object,   and  at  the  end  of  three  weeks  they  will  quit  using  it; 
so  frail  that  they  say  that  the  reputation  of  the  best  brewers  is  destroyed 
by  giving  bad  beer  for  three  weeks.     The  frailty  of  a  thing,  then,  is  a 
thing  which  will  affect  the  estimation  of  the  value,  and  that  will  account 
therefor,  for  the  reluctance  or  the  inability  of  the  witnesses  to  express  in 
dollars  the  value  of  the  good-will  at  any  time.     I  doubt  if  more  than  a 
single  witness  undertook  to  specify  in  dollars  the  value  of  the  good-will 
ot  this  or  any  brewery.     In  this  case  the  brewery  had  the  advantage 
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perhaps  in  the  nature  of  a  good-will  aside  from  these  during  the  forma- 
tion of  this  partnership.  It  is  clear  that  Mrs.  Jung  and  her  family  and 
Mrs.  Weyand  and  her  family  could  not  have  carried  on  the  business  to- 
gether; they  could  not  have  co-operated  with  any  harmony;  and  if  they 
had  attempted  to  carry  on  the  business  by  themselves,  in  all  probability 
it  would  have  resulted  in  early  disaster;  it  would  have  been  likely.  Mr. 
Hellman  in  the  conduct  of  the  assignment  evidently  showed  that  he  was 
a  man  well  fitted  for  carrying  on  business  of  this  sort,  and  the  result 
shows  that  it  was  well  that  he  should  have  been  a  member  of  the  firm. 

The  firm  brought  into  it  the  good- will  proper  of  the  firm,  he  brought 
into  it  the  advantage  such  as  it  was,  of  his  executive  ability  and  his 
•  financial  skill  and  reputation.  When  they  separate,  the  establishment 
takes  with  it  the  good-will  of  the  establishment,  and  he  takes  with  him 
all  the  advantage  which  arises  from  his  executive  ability,  his  financial 
skill  and  his  reputation  as  a  business  man.  Each  ta<es  his  own.  Mr. 
Hellman,  then,  has  no  right  to  claim  an  interest  in  the  good-will,  unless 
he  could  show  that  the  good- will  which  was  taken  away  is  one  which  has 
enhanced  in  value  by  the  firm  of  which  he  was  an  eminent  member. 
The  evidence,  I  think,  does  not  show  that  there  has  been  such  an  incre- 
ment, or  that  the  establishment  now  carries  with  it  a  good- will,  he  having 
left,  which  is  greater  than  the  good- will  that  it  had  before.  It  has  the 
same  locality  it  had  before.  It  has  beer  of  the  same  reputation  that  it 
had  before.  It  has  substantially  the  same  list  of  customers  that  it  had 
before.  In  the  original  appraisement  there  was  no  mention  made  of  good- 
will. Neither  was  there  any  mention  made  of  the  value  which  Mr. 
Hellman  would  bring  into  the  firm,  connected  with  his  personal  capacity, 
and  the  value  of  his  ability,  and  in  the  separation  there  can  be  no  specific 
appraisement  of  either;  but  such  as  it  is,  whatever  it  may  be,  he  takes 
with  him,  and  the  firm  takes  it  with  it.  It  will  be  necessary,  however, 
in  the  distribution  to  make  allowance,  so  far  as  the  evidence  will  admit 
an  allowance  to  be  made,  of  the  way  in  which  good- will  affects  the  value 
of  the  establishment  and  the  way  in  which  it  would  affect  the  value  or  the 
part  which  goes  to  the  Weyands  and  the  Jungs. 

Now,  we  come,  then,  to  the  distribution  of  the  proceeds  of  sale  in 
accordance  with  the  principles,  so  far  as  I  understand  them,  and  as  I 
have  attempted  to  state  them.     The  sum  in  hand  is  $351,000. 

There  has  been  a  question  in  the  case,  whether  or  not  the  amount 
credited  Mr.  Hellman  on  the  books  shall  be  called  undrawn  profits,  or 
called  capital.  There  being  enough  to  pay  all  capital  at  least,  it  is  of 
no  sort  of  consequence  in  the  distribution  whether  you  call  it  capital  or 
undrawn  profits.  I  will  then  discuss  it,  calling  it  capital,  simply  because 
that  is  a  more  convenient  way  of  treating  it.  There  being  $68,000,  then, 
drawn  out  on  account  of  costs  and  expenses  and  general  creditors,  and 
Mrs.  Jung's  undrawn  dividends,  the  residue  is  to  be  divided.  First 
should  be  deducted  the  capital,  that  is,  the  capital  that  was  put  in  and 
the  good-will.  We  have  the  appraisement  of  the  entire  property,  item 
by  item,  and  then  we  have  sale  as  a  lump.  Now,  taking  the  appraised 
value,  simply  for  general  purposes,  general  purposes  without  reference 
to  the  market  or  what  anybody  would  buy  it  for,  taking  that  as  we  have 
that  in  the  appraisement,  we  have  to  find  from  that  what  would  be  its 
value  as  a  part  of  the  proceeds  of  the  sale.  I  take  it  that  the  real  estate 
sold  as  a  part  of  this  concern,  of  this  going  concern,  and  add  to  that  the 
good  will  of  the  establishment,  together,  I  will  call  it,  $140,000. 
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I  take  it  that  by  the  articles  the  Weyands  and  Jungs  at  the  close  of 
the  firm  take  the  land  in  bulk,  in  corpus,  as  it  is,  the  other  things  are 
reduced  to  cash  and  sold.  But  it  so  happening  that  the  laud  here  is 
reduced  to  cash,  you  have  to  find  out  what  cash, it  is  that  represents  that 
land,  and  that  they  take  out  without  reference  to  the  fact  whether  it  is 
more  or  less  than  the  value  of  the  land  as  it  was  estimated  when  the  firm 
was  formed.  Now,  the  appraisement  of  the  things  sold  being  about 
$224,000,  and  the  sale  producing  $351,000,  the  question  is  to  determine 
what  proportion  of  that  $361,000,  goes  to  the  land,  which  itself  was 
appraised  at  $97,000.  In  the  absence  of  anything  qualifying  the  value 
of  any  particular  item,  the  rule  would  be,  I  suppose,  simple  proportion; 
as  224  is  to  H7,  so  is  351  to  the  proportion  that  the  land  would  produce. 

But  to  my  mind  there  are  some  things  which  qualify  the  proportion, 
and  show  that  just  so  proportion  would  not  fairly  represent  the  proceeds 
of  the  particular  items. 

Now,  the  land,  in  December,  1879,  was  appraised  at  $87,000;  in 
1881,  at  $89,000;  in  January,  1882,  at  $89,000;  in  January,  1883, 
$90,000;  January,  1884,  $90,728;  December,  1884,  $90,278;  and  at  the 
former  hearing  the  witnesses  agreed,  I  think  they  all  agreed,  that  the 
land  had  remained  about  the  same  in  value;  that  there  had  been,  at  all 
events,  no  increase  in  the  value  of  the  land  in  that  region.  Now  the 
appraisement  was  $97,000,  in  place  of  $87,000,  as  orginally  appraised, 
by  adding  to  it  some  small  improvements  that  had  been  made  from  time 
to  time,  one  year  $773,  and  so  on.  This  rise  from  $87,000  to  $97,000 
was  made  by  the  addition  of  improvements  put  upon  the  land  by  the 
firm.  Now  the  land  here  is  appraised,  just  prior  to  the  selling,  at  $10,000 
more  than  it  was  when  it  was  put  in,  and  all  the  witnesses  agreed,  that 
it  had  not  in  fact  increased  in  value,  in  so  far  as  we  had  witnesses  on  the 
trial.  I  take  it  that  this  appraisement  of  the  land  in  the  appraisement 
by  item  gives  to  the  land  its  pretty  full  value,  and  that  so  far  as  the  land 
is  concerned  it  is  less  apt  to  have  brought  more  than  the  appraisement, 
in  the  estimation  of  purchasers,  perhaps,  than  other  things. 

Now  as  to  the  chattels,  what  are  the  changes?  The  machinery  was 
appraised  at  $12,000  and  odd  at  the  formation  of  the  partnership,  and 
the  firm  have  added  about  eight  thousand  dollars  to  that  in  the  course  of 
the  partnership.  But  in  the  appraisement  of  the  machinery  by  the 
appraisers  of  sale,  they  appraise  the  machinery  at  $12,000  even,  that  is 
less  than  the  original  appraisement  by  some  hundreds  of  dollars.  They 
have  added  to  the  machinery  implements  of  two- thirds  of  its  value,  and 
yet  at  the  appraisement  for  sale  it  was  appraised  at  less  than  the  appraised 
value  in  1879.  Now  as  to  the  matter  of  beer.  The  beer  at  the  appraise- 
ment for  sale  was  appraised  at  $3.50  a  barrel.  I  suppose  that  being 
considerably  less  than  the  selling  price  of  beer  in  barrel,  in  bulk,  being 
the  appraisement  where  it  was  sold  by  item,  it  was  an  appraisement  for 
beer,  making  allowance  for  its  being  taken  from  the  place  where  it  was, 
and  carried  and  transported  to  some  other  place,  which  would  be  a  very 
considerable  item.  But  the  $3.50,  1  am  inclined  to  think,  represents 
not  the  value  of  the  beer,  but  the  cost  of  producing  it,  and  that  the  value 
in  wholesale  would  be  considerably  more  than  this.  The  whole  effect  of 
this  is  simply  that  in  making  the  appraisement  the  appraisers  gave  at 
least  the  full  value  of  the  land,  take  it  as  real  estate  for  general  purposes, 
and  that  the  chattels  were  appraised  at  much  less  than  their  value 
where  they  were,  but  with  reference  to  their  being  scattered  about. 
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Now,  there  is  this  other  consideration  which  I  took  into  account 
in  making  the  proportion,  and  that  is  this.  Here  is  an  establishment 
where  is  gathered  together,  put  in  place,  and  having  in  use  machinery, 
cooperage,  hops,  horse  feed,  stationary,  coal,  malt,  barley,  beer,  office 
furniture,  everything  already  selected,  bought,  paid  for,  in  place  and  in 
use.  Now,  suppose  them  to  cost  any  sum  you  please,  eighty  thousand, 
ninety  thousand,  a  hundred  thousand  dollars,  whatever  you  chose  to 
call  it,  it  is  not  likely  that  a  person  who  had  the  money  in  his  pocket 
could  go  out  in  the  market  and  get  these  same  things  and  put  them  in 
place  for  that  sum.  And  in  fitting  up  the  brewery  the  delay  and  the 
expense  of  the  use  of  things  and  the  pay  of  persons  while  completing 
the  thing  would  be  a  very  material  item.  Now,  having  these  things 
all  in  hand,  producing  income  on  the  very  day  of  sale,  producing  income 
to  the  purchaser  on  the  very  next  day  of  sale,  materials  on  hand  for  doing 
the  work  the  moment  the  property  was  handed  over,  beer  on  hand, 
customers  on  hand  selling  beer  and  paying  for  it  at  the  very  day  that  it 
was  completed,  is  a  reason  why  a  person  purchasing  the  brewery  would 
give  not  less,  but  would  give  more  for  these  things  than  the  ordinary 
purchaser,  than  the  ordinary  value  in  the  market.  It  is  the  immediate 
productive  capacity .  To  some  extent  that  applies  even  to  bills  receivable. 
Where  no  ordinary  purchaser  woud  pay  for  $38,000  worth  of  bills  re- 
ceivable, for  a  good  lot  of  customers,  the  face  value,  yet  a  person  having 
the  brewery  to  which  there  was  attached  a  lot  of  customers,  to  such  per- 
son $38,000  bills  receivable  is  a  matter  of  very  material  value  as  giving 
them  a  lien  on  the  customers,  an  attachment  to  the  customers,  a  means 
of  holding  them  in  hand.  So  these  are  reasons  why  I  take  it  that  in 
estimating  the  proportion  that  goes  to  the  land  and  the  proportion  that 
goes  to  the  chattels,  I  don't  think  it  would  be  fair  to  take  a  mere  propor- 
tion; that  the  increment  on  the  chattels  is  greater  than  the  increment  on 
the  land. 

Now,  as  to  the  detail  of  it.  The  Weyands  and  Jungs  take  out  from 
this  the  proceeds  of  the  land,  whatever  it  was,  and  I  think  take  out  the 
proceeds  of  the  good- will  of  the  establishment.  Mr.  Hellman  takes  out 
the  good  will  attached  to  his  businesL  capacity,  and  financial  credit,  and 
carries  that  with  him  to  his  new  business.  Now,  as  to  what  is  the  value 
of  that  good  will,  I  did  not  undertake  to  say,  and  do  not.  The  wit- 
nesses, brewers,  men  who  owned  breweries,  and  men  who  are  interested 
in  breweries,  refrained,  I  believe,  all  but  one,  from  undertaking  to  state 
in  dollars  and  cents  what  it  was,  and  I  don't  wish  and  am  not  ambitious 
to  undertake  to  surpass  them  in  knowledge  of  their  own  business.  One 
witness,  the  one  that  testified,  called  the  good-will  somewhere  between 
forty  and  fifty  thousand  dollars.  The  other  witnesses  mentioned  not 
that  amount  nor  other  amounts,  but  they  spoke  of  the  interests  in  good 
will  of  a  brewery  as  being  a  more  uncertain  property  than  the  good-will 
of  any  other  business,  from  the  character  of  the  trade,  its  liabilities  to 
destruction  and  alienation  in  a  few  weeks;  so  that  I  take  it  that  the 
liability  to  destruction  is  a  matter  which  has  to  be  taken  into  account  in 
estimating  the  value  cf  the  good-will.  I  do  not,  therefore,  feel  inclined 
to  dissect  the  lump  for  the  Weyands  and  Jungs  on  account  of  teal 
estate  and  on  account  of  good-will,  but  make  it  simply  one  figure. 

On  re-argument  as  to  figures  the  court  re-examined  them  and  pio- 
ceeded  to  decide  as  follows: 

I  believe  we  have  got  down  to  a  single  point  now,  one  figure.  Sup- 
pose  we  find  outwhat  share  of  the  proceeds  of  the  sale  represents  the  land, 
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the  point  to  determine  is  what  was  that  land  inventoried  at  in  the  in- 
ventory upon  which  the  partnership  was  formed,  the  land  and  the  struc- 
ture on  it.  Now  in  this  account  here,  real  estate  $104,491,  and  $4,500, 
and  so  op,  are  values  partly  of  land  and  partly  of  other  things.  What 
we  want  to  get  at,  is  the  value  of  the  land  as  valued  by  the  parties,  not 
the  net  result  of  the  land  subject  to  incidents  or  improved  by  credits. 
The  question  is,  what  is  this  $81,941  here.  The  way  I  took  it  that 
the  land  as  originally  valued  stood  valued  at  $100,491.66,  and  therefrom 
had  been  sold  one  lot  called  the  malt-house,  which  sold  for  $13,500;  that 
deducted  from  the  others  would  be  the  value  of  the  laud  remaining,  if 
$13,500,  the  selling-price  of  the  malt-house,  represented  its  original 
appraisement,  but  that  I  assumed.  That  does  not  appear  to  be  the  fact. 
Now  what  does  this  $81,941  represent?  I  could  not  make  it  out  from  the 
figures.  There  was  evidently  a  charge  of  $87,000  real  estate,  subject  to 
a  charge  of  $5,000  in  some  way  or  other,  how  that  came  I  could  not  tell, 
but  I  think  that  appears  from  the  memorandum  which  Judge  Avery 
handed  me;  that  is,  that  the  malt-house  lot  was  subject  to  a  mortgage  of 
$18,549.78,  although  it  only  sold  for  $13,500,  and  applying  the  proceeds, 
$13,500,  the  whole  proceeds  of  sale,  to  paying  off  the  mortgage,  left  a 
balance  of  $5,049.78  to  be  paid  off  from  the  other  assets.  So  that  after 
paying  off  that  mortgage  there  was  left  the  value  of  $81,941.  Now,  I 
assumed  before,  in  disposing  of  the  case,  that  the  proceeds  of  sale  repre- 
sented the  former  appraised  value  of  the  malt-house;  we  don't  know 
that  it  did.  If  it  was  mortgaged  for  $18,941,  it  is  likely  it  was  appraised 
as  being  worth  at  least  what  it  was  mortgaged  for,  and  take  that  to  be 
the  case,  that  would  leave  $81,941  the  value  of  the  land,  and  as  is  said, 
we  want  to  get  not  only  a  value  of  the  land,  but  necessarily  the  value  of 
the  surplus  and  the  other  things.  The  chattels  appear  to  be  valued  at 
$58,000.  Now  I  suppose  I  shall  have  to  say  that,  as  claimed  by  counsel, 
that  $81,941  represents  the  land  and  the  $53,000  represents  that  which  is 
not  land,  in  accordance  with  the  agreement  of  the  parties  which  consti- 
tuted the  basis  of  the  agreement  of  partnership.  Now  this  valuation  of 
the  land  at  $81,941,  which  was  then  valued  at  $97,000  at  the  apraise- 
ment  of  sale,  enforces  the  suggestion  I  made  yesterday,  to  the  effect  that 
in  that  appraisement  for  sale  the  land  apparently  was  valued  at  its  full 
value  while  the  chattels  were  under-valued,  and  that  the  increase  in  the 
value  over  and  above  the  appraised  value  of  the  property  and  the  value 
of  the  good-will,  was  merely  the  increase  first  of  the  actual  value  of  the 
articles  constituting  the  chattels,  and  in  the  value  of  the  chattels  as 
enabling  the  parties  to  go  on  at  once  and  earn  money,  instead  of  being 
put  to  the  labor  and  expense  of  gathering  together  the  various  articles. 
I  therefore  think  that  the  proportion  of  the  increase  of  the  proceeds  of 
sale  over  the  appraised  value  of  the  sale  was  a  small  matter  as  far  as 
the  land  was  concerned,  and  was  mainly  in  the  other,  and  that,  taking 
such  increase  of  land  and  the  good-will  together,  would  produce  $140,000 
as  I  held  the  other  day,  and  deducting  from  that  this  $81,941  in  the 
original  appraisement  as  land,  that  would  bring  for  the  two  parties  the 
$58,000  representing  the  chattels,  the  other  than  land  in  the  original 
capital  to  be  deducted.  So  that  upon  taking  out  costs,  charges,  debts, 
dividends  declared  and  undrawn,  if  there  were  any,  then  in  order  to  take 
out  capital,  take  out  first  $140,000,  the  )and  and  the  good- will;  then 
$53,000  representing  the  value  of  the  other  than  real  property  belonging 
to  the  Weyands  and  Jungs,  and  then  the  $67,500  representing  the  capital 
of  Hellman,  and  then  divide  the  surplus  equally  between  the  three,  and 
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if  as  matter  of  fact  any  have  overdrawn,  of  course  that  is  a  mere  matter 
of  arithmetic,  that  could  be  corrected  by  any  man  who  has  overdrawn, 
retaining  one-third  of  the  over-draft  and  given  one-third  to  each  of  the 
other  two. 

Now,  I  don't  know  whether  it  is  proper  to  say,  but  I  think  I  may  as 
well  say  that  1  don't  remember  any  case  where  an  establishment  of  this 
value  has  been  wound  up  in  so  short  a  time  as  this  has  been  in  the  course 
of  litigation:  It  is  something  out  of  my  experience,  and  it  is  something 
also  equally  out  of  my  experience  that  litigation  of  this  character  and 
this  amount  should  be  carried  on  with  so  little  cost.  The  cost  of  selling 
and  distributing  $851,000,  and  winding  up  of  the  firm,  and  paying  off 
and  settling  with  all  creditors  of  all  sorts,  will  be  less  than  $10,000.  I 
think  the  counsel  may  be  congratulated,  and  their  clients  also. 

Long,  Avery,  Kramer  &  Kramer,  attorneys  for  Mrs.  Jung;  Paxton 
&  Warrington,  for  Mrs.  Weyand;  Storerand  Harrison,  for  Max  Hellman. 

The  following  is  a  decree  enDi     d  in  this  cause: 

Catherine  Jung  et  al.  '\ 

vs.  [40,315- 

Susanna  Weyand  et  al.       ) 

This  cause  now  came  on  to  be  heard  on  motion  of  Max  Hellman  and 
the  other  parties  for  distribution,  and  was  heard  upon  the  pleadmgs,  ex- 
hibits attached  thereto,  the  files  and  evidence,  and  counsel,  requesting  a 
finding  of  facts,  the  court  find  that  Catherine  Jung,  Susanna  Weyand 
and  Max  Hellman  were  partners,  and  the  other  parties  were  interested 
in  the  pdrtnership  in  manner  set  forth  in  the  articles  of  partnership  and 
attached  papers,  attached  to  and  filed  with  the  pleadings.  That  the  term 
of  said  partnership  expired  on  the  15th  day  of  December,  z834,  but  that 
the  partnership  and  business  were  continued  until  the  appointment  of  the 
receiver  herein. 

That  Catherine  Jung  and  Susanna  Weyand  contributed  jointly,  each 
contributing  one-half,  capital  appraised  at  $135)061.99,  of  which  sum  the 
real  estate  contributed  was  appraised  at  $81,941.88,  that  by  agreement 
of  parties  said  real  estate  did  not  include  the  machinery  or  cooperage, 
that  $53,X2o.  II  represented  the  net  value  of  machinery,  cooperage  and  all 
of  the  chattels,  supplies  and  credits,  diminished  by  debts  recognized  as 
partnership  debts.  That  Mr.  Hellman  contributed  as  capital,  $67,530- 
.99^,  by  paying  the  same  cash  at  the  formation  of  the  firm  and  other  in- 
stallments of  cash  from  his  share  of  earnings,  and  by  paying  the  interest 
and  discount  of  all  money  borrowed  by  the  firm,  in  this  way  at  ail  times 
keeping  the  firm  supplied  with  sufficient  funds,  to  make  his  money  con- 
tribution equal  to  his  due  share  of  the  capital,  $67,530.99^.  That  he  in 
fact  paid  interest  upon  a  large  amount  of  borrowed  money  that  was 
needed  to  equalize  his  share  of  capital,  and  the  excess  of  interest  so  paid 
by  him  in  the  course  of  the  partnership,  aggregated  $1,700.  That  Max 
Hellman  was  the  manager  of  the  firm,  appointed  the  bookkeeper,  who  so 
from  time  to  time  charged  him  with  excess  of  interest  and  the  interest 
was  so  charged  during  the  life  of  the  firm  with  the  knowledge  of  said 
Max  Hellman. 

That  at  the  time  of  the  sale  of  the  brewery  and  assets  made  herein. 
Max  Hellman  had  no  undrawn  dividends  standing  to  his  credit,  and  had 
of  his  capital  remaining  undrawn  $57,956.90.  That  Mrs.  Catherine  Jung 
had  standing  to  her  credit  $21,977.75^  undrawn  dividends,  and  also  the 
whole  of  her  capital  which  was  one-half  of  the  real  estate,  and  also  Sa6.« 
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560.05^10  addition.  That  Susanna  Weyand  had  no  undrawn  dividends 
standing  to  her  credit,  and  had  standing  to  her  cr^^dit  $90,072.00  of  the 
capita],  that  is  to  say,  one-half  of  the  real  estate  aud  $20,072.00  in  addi- 
tion. 

That  at  the  date  of  the  formation  of  the  partnership  the  brewery  had  a 
valuable  good-will  which  had  not  appreciately  increased  in  value  at  the 
date  of  the  sale  made  by  the  receiver  in  this  cause.     That  said  good-will 
was  not  estimated  in  the  capital  contributed  by  Mrs.  Weyand  and  Mrs 
Jung. 

That  the  brewery  and  business,  sold  as  a  going  concern,  including 
good-will,  real  estate  and  all  assets,  brought  the  price  $351,550.00. 

That  the  mortgaged  debt  on  the  biewery  and  other  property,  was  not 
a  debt  of  the  firm,  but  the  individual  debt  of  the  Jungs  and  Weyands. 

That  in  appropriating  the  proceeds  of  the  sale,  $140,000  represents 
the  real  estate  and  good-will  attaching  thereto,  and  $211,550  represents  all 
the  assets. 

As  conclusions  of  law  the  court  finds  that  Max  Hellman  is  not 
entitled  to  draw  out  now  the  $1,703.31  excess  of  interest,  but  it  must 
stand  as  part  of  his  contribution  of  $67,530.99^  of  capital;  that  Max 
Hellman  is  not  entitled  to  any  portion  of  the  proceeds  which  represents 
the  good-will  attaching  to  the  real  estate. 

And  the  court  coming  nov/  to  find  the  amounts  for  distribution,  find 
that  from  the  $351,550  are  to  be  paid  costs  $273.01  which  with  the  ex- 
penses, taxes  and  firm  debts  already  paid  amount  to  $28,318.47,  and 
leaves  a  balanc  of  $323,231.53,  to  be  distributed  among  the  parties.  Of 
this  amount  is  to  be  paid  first  to  Mrs.  Jung  her  undrawn  dividends, 
amounting  to  $21,977.75-!;  next  that  the  parties  draw  out  respectively 
the  amount  of  capital  remaining  undrawn  by  each,  that  is,  that  there  be 
paid  to  Catherine  Jung  $96,560.05^,  to  Susanna  Weyand  $90,072,  and  to 
Max  Hellman  $57,956.90.  And  that  the  residue,  being  $56,664.82,  be 
divided  equally  among  the  parties,  that  is  to  say,  that  of  it  there  be  paid 
to  Catherine  Jung,  widow  of  Daniel  Jung,  Sr.,  deceased,  Catherine  Jung, 
administratrix  of  Daniel  Jung.,  Sr.,  deceased,  Katie  £.  Jung,  and  Phillip 
Krug,  the  plaintiffs,  $18,888.27^;  to  the  defendants,  Susanna  Weyand, 
widow  of  Peter  Weyand,  deceased,  Susanna  Weyand,  administratrix  of  the 
estate  of  Peter  Weyand,  deceased,  John  Weyand,  Peter  Weyand,  Charles 
Weyand  and  Maria  Marmet,  and  Frederick  Marmet,  her  husband,  $18,- 
888!  37 J;  and  to  the  defendant,  Max  Hellman,  $18,888. 27^.  And  thereupon 
came  tb;  plaintiffs  by  their  attorneys,  and  by  their  motion  in  writing,  duly 
filed,  moved  to  set  aside  said  findings,  and  for  a  new  healing  and  trial, 
upon  the  grounds  stated  in  said  motion;  came  also  the  defendants,  Sus- 
anna Weyand,  widow  and  administratrix,  as  aforesaid,  John  Weyand,  Peter 
W^eyand,  Charles  Weyand,  Maria  Marmet,  and  Frederick  Marmet,  her 
hasbaad,  by  their  attorneys,  and  by  their  motion  in  writing,  duly  filed, 
to  set  aside  said  findings,  and  for  a  new  hearing  and  trial  upon  the  grounds 
stated  in  said  motion.  Came  also  the  defendant.  Max  Hellman,  by  his 
attorneys,  and  by  his  motion  in  writing,  duly  filed,  moved  to  set  aside  said 
findings  and  for  a  new  hearing  and  trial,  upon  the  grounds  stated  in  said 
motion.  And  the  court  upon  several  considerations  of  said  motions  over- 
ruled each  of  the  same,  to  which  said  overruling  the  parties  filing  said 
motions  severally  except. 

And  the  court  now  proceeding  to  order  distribution  find  that  herein- 
before under  orders  of  court  at  a  former  term  there  has  been  paid  by  the 
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receiver,  on  account  of  the  distributive  shares  of  said  partners,  to  Max 
Heilmanout  of  the  proceeds  of  sale  $37,500;  to  Susanna  Weyand,  widow 
and  administratrix  as  aforesaid,  John  V/eyand,  Peter  Weyand,  Charles 
Weyand  and  Maria  Mai  met  and  Frederick  Marmet,  her  husband,  out  of 
said  proceeds  of  sale  $37,500;  and  to  Catherine  Jung,  widow  and  admin- 
istratrix, as  aforesaid,  Katie  £.  Jung  and  Phillip  Krug  $55,000,  making 
with  the  mortgage  assumed  by  them  according  to  the  terms  of  the  order 
of  sale,  including  interest  thereon  to  the  day  of  sale  $65,275;  and  that 
allowing  the  amounts  of  capital  which  it  is  hereinbefore  found  the  part- 
ners respectively  are  entitled  to  withdraw  with  the  equal  share  of  the 
residue  to  each  as  found,  their  shares  are  as  follows,  that  is  to  say,  the 
share  of  said  Hellman  is  $76,845.17^,  the  share  of  the  Weyands  is  $108,- 
960.27^,  and  the  share  of  the  Jungs  is  $137,428.08^,  from  which  amounts 
respectively  deducting  the  said  payments,  on  account  of  the  distributive 
shares  made  by  the  receiver  as  aforesaid,  and  deducting  from  the  shares 
of  the  said  Weyands  and  said  Jungs  one-half  from  each,  the  Krippenstoppel 
judgment  of  $100.88  hereinbefore  ordered  paid  by  the  receiver,  and  at  the 
same  time  equalizing  the  indebtedness  of  the  said  Weyands  and  Jungs, 
as  between  themselves  upon  the  mortgage  assumed  as  part  of  the  pur- 
chase price  by  charging  one-half  the  amount  thereof  to  said  Weyands  and 
crediting  the  one-halt  to  the  said  Jungs,  the  balances  are  as  follow.^  to  the 
credit  of  each  a«id  which  each  are  entitled  to  be  paid,  that  is  to  say,  to 
the  credit  of  said  Hellman,  $39,345.17^,  to  the  credit  of  the  said  Weyands, 
$66,272.33^,  to  the  credit  of  said  Jungs,  $77»*38.i4i. 

It  is  therefore  ordered  that  the  receiver  first  pay  the  costs  herein, 
$273.01,  and  that  he  then  pay  and  distribute  to  Max  Hellman,  or  to  Bell- 
amy Storer,  Esq.,  his  attorney: 

Of  the  notes  in  the  hands  at  one  and  two  years,  the  amount  of  $21,- 
345.17^,  apportioning:  the  same  as  nearly  as  possibly  between  the  notes  at 
one  year  and  the  notes  at  two  years,  and  with  power  to  said  receiver  of 
receiving  from  said  Hellman,  cash  for  any  one  of  the  smaller  notes  and 
interest,  in  order  to  enable  payment  of  said  amount  of  $21,345.17}  to  be 
made  to  said  Hellman,  and  that  ssid  receiver  further  pay  and  distribute 
to  the  plaintiffb,  Catherine  Jung,  widow  and  administratrix,  Katie  £.  Jung 
and  Phillip  Krug,  or  to  Long,  Avery,  Kramer  and  Kramer,  their  attorn- 
eys, the  amount  of  $71,238.14},  and  to  Susanna  Weyand,  widow  and  ad- 
ministratrix, John  Weyand,  Peter  Weyand,  Charles  Weyand,  Maria 
Marmet  and  Frederick  Marmet,  her  husband,  or  to  Paxton  and  Warring- 
ton, their  attorneys,  the  amount  of  $60,272.33},  said  payment  and  distri- 
bution to  be  made  of  cash  and  notes  as  follows,  that  is  to  say,  the  said 
receiver  cf  the  cash  in  his  hands  of  said  proceeds  of  sale,  being  $6,580.65, 
and  $500.00,  in  addition  this  day  paid  him  by  the  said  Jungs  as  pur- 
chasers to  make  up  the  full  amount  of  the  cash  payment  by  them,  making  in 
all  $7,080.65  cash  in  his  hands,  shall  pay  to  the  said  Jungs  or  their 
attorneys  $3,885.73,  and  to  the  said  Weyands  or  their  attorneys  $3,194.- 
92,  and  of  said  notes  at  one  and  two  years,  to  the  said  Jungs  or  their 
attorneys  the  amount  of  $67,352.41},  and  to  the  said  Weyands  or  their 
attorneys  the  amount  of  $57,077.41},  apportioning  the  amount  to  each  as 
nearly  as  possible  between  the  notes  at  one  year  and  the  notes  at  tvro 
years,  and  with  power  to  said  receiver,  for  the  purpose  of  making  exact 
amounts,  to  cash  any  of  the  smaller  notes  at  their  face  and  interest. 

And  for  further  order  of  distribution  of  the  $18,000  money  as  by  the 
balance  hereinbefore  found  to  the  credit  of  said  Max  Hellman,  and  $6,- 
000  fund  to  the  credit  of  said  Weyand's,  the  cause  is  passed.     To  which 
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findings  and  order  of  distribution  the  said  parties,  the  said  Max  Heilman, 
the  said  Catherine  Jung,  widow  and  administratrix,  Katie  £.  Jung  and 
Phillip  Krug,  and  the  said  Susanna  Weyand,  widow  and  administriatrix, 
John  Weyand,  Peter  Weyand,  Charles  Weyand,  and  Maiia  Marmet  and 
Frederick  Marmet,  her  husband,  severally  except,  and  present  their  bill 
of  exceptions  in  behalf  of  each,  which  is  allowed,  signed,  sealed  and 
made  part  of  record* 


DEEDS— CONSIDERATION.  167 

[Miami  Common  Pleas,  1885.] 

Harsibt  O.  Hoi^mss  V.  Wm.  Sullivan  et  ai^ 

1.  Pftfol  testimony  is  not  admissible  to  vary  the  kind  of  consideration  mentioned  in 

a  deed  for  land.  If  it  is  a  yoluntary  conveyance  for"  love  and  affection,  and  one 
dollar  in  hand  paid/'  the  parties  will  not  be  permitted  to  show  that  the  convey- 
ance was  for  a  valuable  consideration. 

2.  The  naminp  of  one  dollar  consideration  in  connection  with  that  of  natural  love 

and  affection,  where  the  property  is  of  great  value,  does  not  make  it  a  valuable 
consideration. 

Wright,  J. 

This  ca-se  is  one  in  which  Harriet  O.  Holmes,  the  plaintiff,  seeks  to 
set  aside  a  deed  made  ^y  Sidney  L.  Chaffee  to  his  daughter,  on  a  claim 
that  was  in  existence  at  the  time  the  deed  was  made,  and  against  Sidney 
L.  Chaffee.  There  is  no  dispute  about  the  merits  of  the  claim,  and  the 
only  question  was,  whether  the  court  ought  to  set  aside  the  deed,  and 
allow  the  property  to  be  sold. 

Plaintiff  relies  on  two  grounds  as  to  her  right  to  set  aside  the  deed. 
The  first  is,  that  the  deed  is  a  voluntary  conveyance,  and  has  a  good  con- 
sideration, only,  and  not  a  valuable  consideration,  and  consequently,  no 
testimony  of  any  valuable  consideration  between  Sidney  L.  Chaffee  and 
bis  daughter  is  competent.  Secondly,  if  competent,  the  testimony  shows, 
in  fact  no  valuable  consideration  between  Chaffee  and  his  daughter  at  the 
time  the  deed  was  executed.  The  court  had  to  consider  whether  testi- 
mony is  admissible  to  vary  the  deed.  That  is  on  the  theory,  as  claimed 
by  the  plaintiff,  that  it  is  a  voluntary  deed  for  a  good  consideration,  viz. : 
love  and  affection.  The  deed  reads:  *Move  and  affection,  and  one  dollar 
in  hand  paid."  But  it  is  alleged,  on  behalf  of  the  plaintiff,  that  the  dollar 
is  merely  nominal,  and  the  true  consideration  is  *Move  and  affection*' 
only.  On  the  other  hand,  it  is  claimed  that  a  dollar  is  a  valuable  con- 
sideration, and  that  where  a  dollar  is  named  in  the  deed,  any  other  valu- 
able consideration  may  be  shown.  It  is  alleged  they  have  a  tight  to  show 
that  more  than  one  dollar  passed  between  the  parties  at  the  time  the 
deed  was  made.  A  good  deal  of  testimony  was  taken,  subject  to  that 
objection. 

What  is  the  real  consideration  passing  between  Chaffee  and  his 
daughter? 

The  first  question  was  the  admissibility  of  testimony  to  vary  the  instru- 
ment. On  behalf  of  the  plaintiffs  the  case  of  Houston  v.  Backman,  66 
Ala.,  559,  is  cited.     The  fourth  point  in  the  syllabus  reads: 

**The  conveyance  of  land  by  a  husband  to  his  wife,  which  purports 
to  be  made  in  consideration  of  Move  and  affection,  for  the  sum  of  one 
dollar  in    hand  paid,  the  receipt  whereof  is  hereby  acknowledged,     is 
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purely  voluntary,  and  void  as  agfainst  the  existing  creditors  of  the  hus- 
band, and,  when  assailed  by  them,  parol  evidence  can  not  be  received  to 
show  that  it  was  founded  on  a  valuable  consideration.*' 

Counsel  insists  this  case  is  exactly  in  point,  and  there  is  no  doubt  it 
meets  it  squarely.  The  only  difference  is,  the  deed  in  the  Alabama  case 
was  to  the  wife;  in  this  it  is  to  the  daughter,  a  difference  in  no  wise 
affecting  the  principle  involved.  It  decides  adversely  to  the  claims  of 
the  defendant. 

It  is  insisted  that  in  Ohio  a  different  rule  prevails,  and  that  the  reason 
of  the  rule  is  not  sufficient;  that  the  naming  of  one  dollar  makes  a  valua- 
ble consideration,  and  that  it  may  be  shown  that  it  was  more  than  the 
amount,  or  less  than  the  amount  named  in  the  deed.  There  is  no  doubt 
that  the  rule  of  law  is  that  where  a  valuable  consideration  is  named  in  a 
deed,  it  may  be  varied  by  parol  testimony,  as  to  the  amount.  The  rule 
is,  a  consideration  oC  some  kind  may  be  shonw,  but  not  different  from 
what  is  named  in  the  deed  itself;  but  the  rule  is  strict  that  it  must  be  **iQ 
kind."  It  is  a  well  established  rule  that  a  written  contract  cannot  be 
varied  by  a  parol  testimony.  I  have  examined  all  the  Ohio  authorities 
cited,  and  none  of  them  have  passed  on  this  question,  and  I  must  say  I 
failed  to  find  a  case  that  meets  the  issue  as  the  Alabama  case  meets  this; 
and  none  of  them  throw  any  light  on  this  precise  question. 

The  case  of  Burrage's  Lessee  v.  Beardsley,  i6  O.  438,  is  cited,  the 
syllabus  of  which  reads:  ''Where  a  deed  purports  to  be  executed  for  a 
valuable  consideration,  and,  is  impeached  by  proving  that  no  such  con- 
sideration passed,  it  cannot  be  sustained  by  proving  that  it  was  executed 
in  consideration  of  natural  love  and  affection." 

This  case  simply  holds  that  you  cannot  change  from  one  kind  of  con- 
sideration to  another  by  parol  evidence.  There  is  no  doubt  of  that  rale; 
it  is  recognized  in  all  courts,  and  by  all  authorities.  I  say  the  courts  of 
Ohio  have  never  come  to  that  point,  but  I  think,  in  principle,  they  would 
have  decided  that  where  a  valuable  consideration  is  named  in  a  deed,  as 
a  part  of  the  consideration,  in  connection  with  love  and  affection,  the 
court  would  not  allow  parol  testimony  to  vary  the  kind  named  in  the 
deed.  The  only  question,  then,  in  this  case,  is  \vhether  one  dollar  shows 
a  valuable  consideration  where  the  words  'Move  and  affection/'  are  used 
in  it? 

I  say  we  have  no  authorities  except  the  Alabama  decision,  and  that 
seems  to  be  based  on  a  decision  made  by  Justice  Washington,  of  the 
United  States  Circuit  Court,  and  that  was  not  a  court  of  last  resort.  But 
this  Alabama  court  approves  of  the  decision  of  Justice  Washington,  and 
says  it  is  law.  Now,  we  have  no  other  decision  which  meets  that  ques- 
tion squarely,  or  decides  otherwise;  and  I  have  not  been  able  to  find  one 
where  a  court  has  taken  a  different  view,  and  held  that  the  naming  of  one 
dollar  is  a  valuable  consideration.  They,  the  Alabama  court,  go  on  to 
say  that  the  naming  of  such  an  insignificant  sum  as  one  dollar  is  prima 
facie  evidence  of  fraud. 

The  mere  naming  of  one  dollar,  in  connection  with  natural  love  and 
affection,  ought  to  strike  the  court  that  it  is  based  on  sound  reason  that 
the  parties  mean  simply  a  good  consideration,  and  not  a  valuable  con- 
sideration. One  dollar  is  universally  considered  as  merely  nominal,  and  is 
never  treated  otherwise,  especially  if  the  matter  in  dispute  is  of  large 
value,  many  thousands  of  dollars,  which  it  is  in  this  case.  The  naming 
of  this  sum  is,  in  my  judgment,  so  insignificant,  it  means  simply  that;  acd 
the  parties  did  not  intend  a  valuable  consideration  should  be  expressed 
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therein.  And  this  deed  was  made  by  Mr.  ChafiFee  to  his  daughter  solely 
on  the  ground  of  love  and  affection,  and  hence,  is  void  as  against  credit- 
ors in  existence  at  the  time  the  deed  was  made. 

In  view  of  the  Alabama  case,  with  no  other  authority  to  contradict  it, 
I  will  follow  It,  and  hold  that  parol  testimony  is  not  admissible  in  the 
case  at  bar,  to  show  a  valuable  consideration.  That  being  the  rule,  the 
investigation  of  the  testimony  in  the  case  is  not  necessary;  and  the  de- 
cision of  the  court  is:  This  deed  is  fraudulent  as  against  the  plaintiff, 
and  should  be  set  aside. 

J.  A.  &  £.  H.  Kerr  and  Lee,  Brown  &  Lee,  for  plaintiff. 

Sullivan  &  Earnhart,  for  defendants. 


tCONDITIONAL  SALES— FIXTURES.  175 

[Harrison  Common  Pleas,  April  Term,  1885.] 

tJoHN  M.  Garven,  Assignee,  v.  Hogub  &  Donaldson  bt  al. 

1.  Machinery,  essential  and  necessary  to  a  mill,  afler  being  placed  in  the  building 

and  permanently  fastened  to  the  same,  becomes  a  part  of  the  real  estate,  and  is 
covered  by  a  real  estate  mortgage  on  the  mill  property. 

2.  Where  A.,  in  establishing  a  mill,  contracts  with  B.  to  furnish,  set  up  and  properly 

fasten  in  the  building  the  necessary  machinery,  the  title  to  the  same  to  remain 
in  R  until  fully  paid  for,  and  a  chattel  mortgage  to  be  executed  to  B.  on  the 
machinery  to  secure  his  claim,  B.,  by  his  own  act,  under  such  contract,  converts 
such  machinery  into  part  of  the  real  estate,  by  permanently  fastening  it  to  the 
building ;  and  a  real  estate  mortgage,  subsequently  given  by  A.  to  a  third  party, 
on  the  mill  property,  to  secure  loans  made  in  carrying  on  the  milling  business, 
such  mortgagee  having  no  actual  knowledge  of  the  chattel  mortgage  or  claim 
for  payment  of  the  machinery,  the  real  estate  mortgage  will  take  precedence  to 
B.'s  prior  chattel  mortgage. 

8.  B.  should  have  taken  a  real  estate  mortgage  or  a  mechanic's  lien  to  secure  his 
claim  after  fastening  the  machinery  to  the  building. 

PSARCB,  J. 

P.  purchased  a  small  parcel  of  ground  and  erected  thereon  a  substantial,  perma- 
nent and  suitable  frame  building  for  a  steam  flourin^-mill,  and  contracted  in  writ- 
ing with  the  Case  Mfg.  Co.  and  The  Mansfield  Machine  Works — both  manufactur- 
ers of  mill  machinery  and  steam  motive  power — for  the  machinery  and  motive 
power  of  said  mill.  By  their  agreement  thej  were  to  place  said  machinery  and 
power  in  said  building  and  annex  the  same  thereto,  in  a  substantial  manner  and  in 
the  usual  way  of  doing  so  with  such  power  and  machinery.  This  they  did.  The 
engine  was  fastened  to  a  stone  foundation,  built  for  it,  by  iron  bolts  passing 
through  the  bed-plates  of  said  engine  and  thence  into  said  stone  foundation,  which 
was  embedded  in  the  ground.  The  boiler  was  encased  in  and  suspended  between 
two  brick  walls,  each  about  six  feet  high  and  arched  over.  The  engine  and  boiler 
were  taken  into  said  building  through  an  opening,  left  for  that  purpose,  in  the 
foundation  wall  of  that  part  of  the  building  appropriated  to  said  boiler  and  engine, 
and  said  opening  was  afterward  weather-boarded  over  to  close  it  up.  The  machin- 
ery for  the  several  purposes  of  cleaning,  grinding,  separating,  etc.,  were  fastened 
to  the  floors  of  said  building,  by  means  of  iron  bolts,  passing  from  the  under  side 
of  said  floors  up  through  the  same  and  then  through  the  frames  of  said  machines, 
and  secured  by  nuts,  except  the  bolting  chests,  and  two  or  three  other  machines, 
which  were  held  to  the  floor  by  their  own  weight,  etc.,  and  the  buhrs  which  were 
supported  vpon  iron  hursts,  resting  on  brick  foundations  embedded  in  the  gtx>mid. 

t Affirmed  in  circuit  court,  Harrison  county.  May  term,  1885.  The  Supreme 
Court  modified  this  judgment  so  as  to  giye  the  Case  Mfg.  Co.  priority ;  see  opinion, 
45  O.  S.,  289. 
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realty  had  been  appropriated — that  of  the  milling  business.  And  that  all  tbis  was 
done  by  the  parties  themselves  and  not  by  another  of  his  own  wrong,  and  without 
their  consent. 

The  question  as  to  the  legal  effect  of  affixing  this  machinery  in  the  way  it  was 
affixed,  and  permitting  it  to  remain  that  way,  and  be  used  in  connection  with  the 
balance  of  the  premises  for  mill  purposes,  was  not  in  all  probability  canvassed,  or 
even  thought  of  by  the  parties  at  the  time  of  the  sale  or  when  they  put  the  machinery 
into  the  mill. 

They  then,  no  doubt,  believed  that  the  stipulation  for  the  retention  of  the  title 
was  valid  and  binding,  not  only  as  between  themselves,  but  also  as  to  everybody 
else,  and  so  intended  it  to  be.    But  this  did  not  make  it  so. 

Their  rights  depend  upon  the  application  of  certain  well  settled  principles  of 
law  and  equity  to  all  the  facta  of  the  case — including  their  acts  as  well  as  their  lan- 
guage. 

I  admit  that  under  the  law  of  this  state,  and  perhaps  in  a  very  large  majority  of 
the  States  of  this  Union,  that  it  is  competent  f  r  the  seller  and  purchaser  of  personal 
;  roperty,  to  contract  that  the  title  shall  remain  in  the  seller  until  the  property  is 
paid  for;  and  that  such  a  contract  is  binding  between  them  and  all  persons  taking 
the  property  from  such  purchaser  with  notice  of  the  contract.  But  I  deny  that 
such  a  contract  is  binding  upon  ^  subsequent  purchaser  for  value  and  without 
notice.  * 

I/earned  counsel  for  these  sellers  have  cited  and  read  a  great  many  cases  and 
authorities  in  support  of  the  above  rule,  and  whilst  I  admit,  as  I  have  before  stated, 
that  it  is  a  rule  of  law,  yet  I  deny  that  it  is  applicable  to-  this  case. 

I  now  turn  to  notice  briefly  the  cases  and  authorities  from  which  I  have  derived 
most  help,  and  upon  which  I  have  mainly  relied  to  guide  me  through  the  wonder- 
ful conflict  of  opinions  and  decisions  upon  the  question  here  involved,  to  a  condn- 
sion  that  would  be  satisfactory  to  my  own  mind. 

I  admit  that  ttiere  are  numerous  cases  and  authorities  opposed  to  my  conclusion, 
but  I  think  that  the  better  doctrine  is  with  those  favoring  it,  and  I  have  therefore 
followed  them,  and  reason  in  so  far  as  I  had  the  ability  to  do  so. 

The  case  of  Teaff  v.  Hewitt,  1  Ohio  St.,  511, 1  rely  upon  mainly,  for  the  purpose 
of  showing  what  is  the  true  criterion  of  a  fixture.  Applying  the  requisites  there 
laid  down,  to  the  facts  of  the  case  at  bar,  it  seems  to  me  that  they  make  these 
machines,  the  boiler,  engine,  etc.,  fixtures  as  to  these  mortgages,  f  he  machines 
were  actually  annexed  to  the  building  and  ground  of  these  premises,  and  for  the 
purpose  for  which  the  ground  had  been  bought  and  appropriated,  and  the  building 
erected  thereon,  and  with  the  intention  on  the  part  of  Patton,  the  owner  of  the  free- 
hold, to  make  them  a  permanent  and  substantial  accession  to  the  freehold. 

It  is  reasonable  to  presume  that  such  also  was  the  intention  of  the  sellers,  for 
they  certainly  expected  to  be  paid  for  their  machines  and  motive  power,  or  they 
never  would  have  put  them  in  the  mill. 

By  their  contracts  they  simply  sought  to  secure  a  lien  on  the  machines  sold  for 
the  unpaid  purchase  money.  And  it  may  be  th«:y  did  as  against  Patton  and  all 
having  notice  of  their  contracts,  but  in  my  opinion  not  as  against  any  other  one. 
They  should  have  taken  a  real  estate  mortgage,  and  had  it  recorded,  or  perfected 
their  lien  under  the  Mechanic'^  Lien  Law,  which  now  includes  mill-machinery. 
Had  they  done  either,  they  and  all  others  would  have  been  protected  against  loss. 

On  page  289,  2  vol.  Smith's  Leading  Cases,  6  American  Edition,  I  find  this 
language:  **The  wisdom  of  treating  any  permanent  structure  as  personalty, 
because  it  is  not  built  into  the  soil,  or  because  it  has  been  erected  under  circum- 
stances which  show  that  it  was  meant  to  retain  that  character,  may  well  be  doubted: 
and  the  better  as  well  as  older  rule  seems  to  be,  that  everything  which  the  eye  of  a 
stranger  or  purchaser  would  regard  as  a  freehold,  shall  be  in  substance  what  it  is  in 
appearance,  and  however  subject  to  e(]^uities  between  the  original  parties  and  those 
claiming  under  them,  shall  yet  pass  with  the  land  to  every  one  to  whom  it  is  subse- 
quently transferred  in  good  faith  and  for  value." 

All  the  machinery  was  essential  to  constitute  the  system — the  roller — adopted 
for  the  manufacture  of  flour,  with  the  capacity  of  from  fifty  to  sixty  barrels  in 
twenty-four  hours,  as  guaranteed  by  the  Case  Co.,  and  not  one  machine  conld  be 
taken  out  without  destroying  the  system  or  lessening  the  capacity;  and  the  engrine 
and  boiler,  with  their  attachments  were  the  only  motive  power  to  drive  this  machin- 
ery—each machine,  then,  was  essential  to  the  use  of  all  the  others,  and  the  motive 
power  was  essential  to  the  use  of  the  whole. 

The  next  case  is  that  of  Portman  v.  Ooepper  et  al.,  14  Ohio  St.,  558,  and  I  refer 
to  this  mainly  for  the  able  discussion  of  the  subject   and  citation  of  cases,  etc., 
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by  the  learned  judge  ^ho  delivered  the  opinion.    He  recognizes  the  ingredient  oi 
essentiality  which  is  in  the  case  at  bar. 

The  next  case  is  that  of  Brennan  v.  Wbitaker  et  al.,  15  Ohio  St,  44($,  which  I 
regard  as  a  strong  case,  and  decisive  of  the  question  before  me.  It  is  nearly 
authoritative,  if  not  entirely  so,  though  this  is  stoutly  denied  by  counsel  for  the 
sellers. 

The  next  is  the  case  of  Simons  y.  Pierce  et  al.,  16  Ohio  St,  215,  which  is  in 
point  on  the  question  of  notice. 

These  are  the  only  decisions  of  this  State  that  seem  to  be  applicable  to  the  case 
at  bar. 

The  next  is  a  Massachusetts  case — ^that  of  Pierce  v.  George,  108  Mass.,  78.  I 
quote  the  syllabus : 

'*The  owner  of  a  machine-shop,  gave  a  chattel  mortgage  on  the  machinery 
therein,  before  it  was  set  up,  but  in  contemplation  that  it  should  be  set  up  and 
annexed  to  the  building.  He  afterward,  and  after  it  was  set  up,  gave  a  mortgage  on 
the  land  and  building.  Held^  that  the  second  mortgagee  could  hold  the  machmery 
a^rainst  the  first  mortgagee.*' 

"A  mortgage  of  a  machine-shop  covers  machines,  pulleys  and  shaftings,  bolted 
and  screwed  to  the  building ;  also,  essential  parts  of  the  machinery,  although  they 
can  l)e  detached  therefrom  without  injury." 

The  italicizing  of  the  word  essential  is  mine. 

Also,  the  case  of  Southbridge  Savings  Bank  v.  Bxter  Machine  Works,  127  Mass., 
542.  The  property  in  question  in  that  case  was  a  boiler,  composed  of  distinct 
sections,  and  placed  by  the  owt)er  of  a  machine-shop  inside  of  a  brick  casing  built 
on  the  ground,  and  could,  with  its  connections  of  water,  pipes,  etc.,  be  taken  out 
without  disturbing  the  brick  work.  The  boiler,  in  connection  with  the 
engine,  shafting,  etc.,  was  adapted  to  the  machine-shop  business,  and  used 
in  such  business.  Held,  that  the  boiler  was  a  part  of  the  realty  as  between 
mortgagor  and  mortgagee,  and  that  an  agreement  between  the  seller  of  the  boiler 
and  mortgagor — owner  of  the  shop — that  the  seller  should  retain  the  title  to  the 
boiler  until  paid  for.  is  not  binding  on  the  subseqtient  mortgagee,  without  notice. 
In  the  opinion  in  this  case  it  is  said :  "Whatever  is  placed  in  a  building  by  the 
mortgagor,  to  carry  out  the  obvious  purpose  for  which  it  was  erected,  or  to 
permanently*  increase  its  value  for  occupation,  becomes  a  part  ot  the  realty,  though 
not  so  fastened  that  it  cannot  be  removed  without  serious  injury  either  to  itself  or 
to  the  building." 

The  case  of  Davenport  v.  Shants  &  Co.  et  al.,  43  Vermont,  546,  is  the  case  of  a 
machine  sold  under  condition  that  the  seller  was  to  retain  the  title  until  paid  for, 
but  it  was  held  that  after  the  machinery  was  put  in  its  place  in  the  mill,  and  would 
pass  under  a  mortgage  of  the  real  estate,  that  the  equity  of  a  subsequent  mortgagee, 
without  notice  of  the  seller's  claim,  and  in  reliance  upon  the  vendee's  title  being 
absolute,  was  paramount  to  that  of  the  sellers. 

This  is  quite  a  lengthy  case,  and  I  notice  it  no  farther. 

In  the  case  of  Bringholff  v.  Munzenmaier,  20  Iowa,  513,  which  was  a  contest 
between  the  holder  of  a  prior  chattel  mortgage  upon  personalty,  which  had  been 
attached  to  realty,  and  a  subsequent  vendee  of  the  realty,  who  had  purchased,  etc., 
without  actual  notice  of  the  former  mortgage.  Judge  Dillon  delivering  the  opinion 
ol  the  court  says :  '*If  the  defendants,  prior  to  their  purchase  from  Rawson,  had 
visited  the  premises,  they  would  have  seen  the  property  in  question,  constituting  in 
all  appearance  part  of  the  real  estate.  There  would  be  nothing  on  the  ground  and 
nothing  in  the  nature  of  the  property  to  advise  them  of  the  plaintififs  adverse  right 
of  ownership — Rawson,  and  not  plaintiff,  it  seems,  was  in  possession.  If  defendants 
should  then  examine  the  records  of  real  estate  transfers,  they  would  then  discover 
nothing  advising  them  of  the  plaintiff's  claim.  They  are  therefore  entitled  to,  and 
do  stand  c'ear  from  it." 

In  the  case  Sowden  &  Co.  v.  Craig,  26  Iowa  R.,  156,  the  contest  was  between  the 
holders  of  a  chattel  mortgage  and  a  mechanic's  lien.  The  mortgage  was  taken 
before  the  machinery  was  annexed  to  the  realty,  by  being  placea  as  fixtures  in  a 
mill.  The  mechanic  done  work  on  the  mill,  but  without  any  actual  notice  of  the 
chattel  mortgage.  It  was  held  bv  a  majority  of  the  court — Dillon,  J.,  dissenting — 
that  the  chattel  mortgage  having  been  duly  filed,  was  constructive  notice  to  the 
mechanic  and  as  effectual  to  protect  such  mortgagee's  rights  under  his  mortgage 
as  actual  notice  would  be. 

I  quote  from  Judge  Dillon's  able  dissenting  opinion : 

*'  The  proposition  upon  which  I  stand  and  which  with  deference  to  the  opinion 
of  my  brothers,  I  maintain  to  be  the  law  of  the  case,  is,  that,  by  the  affixion,  with  the 
plaintiff's  consent  and  co-operation,  of  the  chattels  to  the  realty,  they  became  by 
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thic  act  defacto^  by  operation  of  law,  part  and  parcel  of  the  land,  and  necessarily 
lost  their  chattel  character,  so  that  they  could  not  be  replevied  as  chattels,  but  would 
pass  to  a  purchaser  of  the  land  of  which  they  visibly  constituted  a  part.  The  plain- 
tiffs having  consented  to  the  conver&ion  of  this  chattel  property  into  real  prop>erty, 
their  right  to  claim  property  as  chattels  under  their  mortgage  ceased  at  the  precise 
moment  of  time  when,  by  their  consent,  it  ceased  to  be  chattels  and  became  re.dty. 
The  plaintiffs  might  afterwards  enforce  a  mechanic's  lien,  but  could  not  replevy 
their  propertjr  by  virtue  of  their  mortgage."  In  support  of  this  opinion  he  cites 
the  case  of  Bringholff  v.  Munzenmaier  in  20  Iowa,  before  mentioned. 

I  note  the  following  authorities  in  addition  to  the  cases  above  cited: 

Hare  aui^  Wallace's  note  to  the  case  of  Cleves  v.  Mane,  reported  in  2  vol.  Smith's 
Leading  Cases,  American  edition,  top  pages  267  to  288,  Star  pages,  248  to  261  ;  1 
Washburne  on  Real  Property,  4  ed.,  20,  21,  23,  24~;  1  Jones  on  Mortgages,  444  to 
452 ;  1  Schouler's  Personal  Property,  page  160. 

I  now  turn  to  notice  the  cases  cited  and  most  confidently  relied  npon  by 
counsel  for  the  Case  Company  and  for  the  Works,  omitting  those  in  relation  to  the 
law  as  to  conditional  sales  of  chattels,  which  in  their  nature  are  personalty  and  gen- 
erally so  treated,  and  about  which  there  is  no  disagreement  between  us,  so  long  as 
they  remain  disconnected  from  and  do  not  constitute  a  part  and  parcel  of  the  realty 
for  the  use  and  purpose  to  which  the  realty  has  been  appropriated  by  the  owner 
thereof. 

The  first  is  the  case  of  Goddard  v.  Gould,  14  Barb.,  662,  which  I  admit,  if  I  read 
it  rightly,  is  an  authority  against  my  holding,  but  I  will  show  further  along,  that 
the  doctrine  of  that  case  has  been  repudiated  in  this  Stute.  The  next  case  is 
that  of  Ford  v.  Cobb,  2<>  N.  Y.,  344 — the  Salt  Kettle*s  case.  This  case  in  the  opinion, 
cites  the  case  of  Goddard  v.  Gould  with  approval,  and  no  doubt  is  based  npon  it. 
But  the  case  of  Pord  v.  Cobb  was  expressly  repudiated  by  Judge  White  and  the  de- 
cision of  our  Supreme  Court,  in  the  case  of  Brennan  v.  Whitaker,  16  O.  S.,  446, 
before  referred  to. 

The  next  is  the  case  of  Tift  et  al.  v.  Horton  et  al.,  63  N.  Y.,  377.  This  case  also 
cites  with  approval  the  case  of  Pord  v.  Cobb,  and  no  doubt  was  controlled  by  it. 

The  contest  was  between  the  sellers  of  an  engine  and  boiler,  under  an  agree- 
ment reserving  the  ownership  until  paid  for,  and  a  prior  mortgagee  of  the  lands, 
and  yet  the  court  go  outside  of  the  case  to  declare  that  the  rule  is  the  same,  whether 
the  mortgagee  be  a  prior  or  subsequent  mortgagee. 

The  machinery  m  this  case  was  set  up  after  the  giving  of  the  mortgage  and  was 
not  of  consideration  in  the  mortgage  transaction.  As  against  so  strong  an  equity  I 
think  that  the  mortgagee  should  be  held  to  his  strict  le^al  rights  under  his  mort- 
gage, and  to  have  nothing  more  than  that  upon  which  he  relied  in  taking  his 
mortgage  and  to  which  he  gave  credit 

There  is  not  the  greatest  harmony  among  the  N.  Y.  cases  upon  this  doctrine  of 
fixtures ;  for  instance,  it  is  said  in  the  case  of  Voorhees  v.  McGinnis,  48  N.  Y.,  278, 
"  that  giving  a  mortgage  on  chattels  which  are  subsequent! v  annexed  to  the  realty, 
the  chattels  become  a  part  of  it  and  cannot  be  taken  by  the  mortgagee  by  virtue  of 
the  mortgage." 

Judge  Mullin,  in  referring  to  this  case  in  his  opinion  In  the  case  of  Kinaey 
v.  Bailey,  9  Hun,,  on  page  466,  says :  *'  The  case  of  Tift  ▼.  Horton,  if  it  does  not 
overrule  this  proposition,  so  far  qualifies  it  that  there  is  practically  nothinf^  left 
of  it" 

Still,  I  consider  it  a  ver^  good  case,  especially  for  its  definition  or  description 
of  a  fixture  as  well  as  for  its  view  upon  the  question  in  point.  It  is  precisely  in 
agreement  as  to  the  requisites  of  a  fixture  with  the  case  of  Potter  v.  Cromwell,  40 
N.  Y.,  287,  and  the  case  of  Teaff  v.  Hewitt,  1  Ohio  S.  R.,  611. 

The  doctrine  of  the  N.  Y.  decisions,  that  chattels  may,  by  agreement  of  the 
parties,  be  made  to  preserve  their  character  of  personalty,  after  thev  are  annexed 
to  the  realty  and  for  its  use,  is  good  enough  doctrine,  and  equitable  as  between 
the  parties  themselves,  and  all  having  notice,  but  it  is  certainly  bad  doctrine  and 
inequitable  when  extended  beyond  them  to  purchasers  for  value  and  without  notice. 

I  can  easily  understand  why  the  courts  of  New  York,  in  cases  like  the  one  at 
bar,  should  hold  the  machinery  to  be  personalty  as  against  the  mortgagees  of  the 
mill  property;  for  in  that  state  mortgages  of  realty  are  held  not  to  convey  any  es- 
tate or  interest  in  the  realty  as  realty^  but  are  simply  chattels — mere  securities — the 
mortgagees  standing  precisely  in  the  shoes  of  their  mortgagors.  This,  certainly, 
is  not  law  in  this  state,  nor  in  any  other  of  this  country,  so  far  as  I  know.  I  admit 
that  in  some  of  the  N.  Y.  cases  in  which  this  question  has  arisen,  and  been  decided, 
contrary  to  my  holding  here,  that  they  were  cases  of  absolute  conveyancesof  deed  for 
value,  and  without  notice ;  and  are  authorities  against  me ;  but  I  believe  without 
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the  better  reason.  The  Pennsylvania  decisions,  and  perhaps  a  few  other  states, 
are  in  accord  with  those  of  New  York;  but  the  majority,  I  think,  is  against  them 
and  more  in  harmonv  with  the  spirit  of  our  registry  laws  and  priuciples  of  equity. 
The  other  cases  cited  by  counsel  are  no  stronger  for  them  than  the  New  York  cases, 
and  I  will  not  therefore  give  them  any  further  notice  or  consideration  here. 

I  am  of  opinion,  then,  that  the  mortgages  of  Hogue  &  Donaldson  and  the  P.  & 
M.  N.  Bank  are  entitled  to  preference  over  the  claims  of  '*The  Case  Mfg.  Co.  and 
the  Mansfield  Machine  Works,"  and  to  be  first  paid  out  of  the  fund  in  the  hands  of 
the  assignee  after  payment  of  costs  and  the  amount  due  Pairbauks,  Morse  &  Co. 
for  their  scale ;  which  I  hold  still  continued  to  be  personalty  until  paid  for.  The 
scale  was  not  an  essential  part  of  the  realty  for  mill  purposes.  It  was  a  mere  con- 
venience, and  more  for  the  accommodation  of  the  citizens  of  the  vicinity  than  the 
mill  itself.  It  could  be  detached  and  removed  without  injury  to  itself,  or  materi- 
ally lessening  the  value  of  the  premises  for  any  other  than  mill  purposes. 

I  admit  that  there  is  some  room  for  doubt  as  to  whether  the  status  of  the  bank 
mortgage  as  against  the  claims  of  these  sellers,  is  as  favorable  as  that  of  the  Hogue 
and  Donaldson  mortgage ;  but  as  there  was  no  question  of  the  kind  made  on  the 
argument  of  the  case,  I  do  not  propose  to  trouble  myself  with  any  further  consid- 
eration of  it  in  this  opinion.  It  is  not  necesssry  to  notice  here  the  mortgage  of  M. 
9l  N.  Patton  further  than  to  say  it  is  postponed  to  all  the  other  claims. 

Decree  accordingly. 

Estep  and  Estep  and  W.  G.  Shotwell,  for  Hogue  &  Donaldson. 

D.  Cunningham,  for  the  P.  &,  M.  N.  Bank  and  P.  &  P. 

D.  K.  Watson  and  David  A.  Hollingsworth,  for  the  Case  Mfg.  Company. 

HoUingsworth,  for  the  Mansfield  Machine  Works  and  Fairbanks,  Morse  &  Co. 
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[Cuyahoga  Common  Pleas,  1885.] 

tPRANCis  J.  Wing  v.  Clkvbland  (City)  et  al- 

An  advertisement  for  fire  department  hose,  merely  stating  the  required  diameter,  is 
not  specific  enough,  though  a  particular  hose  need  not  be  adapted  beforehand. 

Blandin,  J. 

This  action  was  brought  by  Francis  J.  Wing,  a  taxpayer  of  the  city, 
to  enjoin  the  city  of  Cleveland  and  the  Board  of  Fire  Commissioners  from 
entering  into  a  contract  for  the  purchase  of  4,000  feet  of  hose  for  the  use 
of  the  fire  department  of  the  city. 

Upon  filing  the  petition  a  temporary  injunction  was  allowed,  as 
prayed  for  in  the  petition,  and  the  defendants  now  move  for  a  dissolution 
of  that  injunction  on  the  ground  that  the  facts  stated  in  the  petition  and 
supported  by  the  affidavit  accompanying  it,  do  not  warrant  the  injunc- 
tion. The  facts  appearing  by  the  petition  and  affidavit,  and  which  are 
uncontroverted  by  counter-affidavits,  are,  that  on  June  1;,  1885,  at  the 
request  of  the  Chief,  the  Board  of  Fire  Commissioners  resolved  to  pur- 
chase 4,000  feet  of  hose  for  the  use  of  the  department,  and  directed  the 
secretary  of  the  board  to  advertise  ten  days  for  proposals  therefor,  and 
that  thereupon  on  the  xoth  day  of  June,  1885,  the  secretary  caused  to  be 
published  the  following  notices- 
Office  of  the  Board  of  Fire  Commissioners. 

Cleveland,  O.,  June  10,  1885. 

Proposals  will  be  received  at  this  office  until  Friday  at  6  o'clock  p.  m., 
June  19,  1885,  to  supply  the  Cleveland  Fire  Department  with  four  thou- 
sand (4,00c)  feet  of  2^inch  hose. 

tSee,  for  a  subsequent  decision,  post  000. 
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The  board  will  determine  which  kind  to  buy  from  the  nature  of  the 
bids,  reserving  the  right  to  accept  or  reject. 

A.  J.  Spencer,  Secretary. 

Various  bid§  or  proposals  were  received  for  various  kinds  and  quali- 
ties of  hose  of  the  size  required  in  the  notice,  ranging  in  price  from  75 
cents  to  $1  per  foot.  The  petition  avers  that  the  contract  was  not 
awarded  to  the  lowest  and  best  bidder  who  furnished  satisfactory  security 
for  the  performance  of  the  contract,  but  that  the  board  accepted  the  pro- 
posal of  The  American  Fire  Hose  Manufacturing  Company  for  2,000  feet 
of  hose,  at  the  price  of  95  cents  per  foot,  and  it  is  the  execution  of  these 
proposed  contracts  that  are  sought  to  be  enjoined.  These  proposed  con- 
tracts are  claimed  by  plaintiff  to  be  illegal  for  two  reasons:  first,  because 
ten  days  notice  of  the  receiving  of  proposals  was  not  given  as  required  by 
the  law,  and  second,  because  the  notice  was  insufficient  and  indetinite  in 
point  of  specifications  as  to  the  article  the  board  contemplated  purchas- 
ing. 

Section  2460  of  the  Revised  Statutes  in  general  terms  confers  upon 
the  Board  of  Fire  Commissioners  power  to  make  all  necessary  repairs  of 
houses,  engines,  or  other  apparatus  belonging  to  the  department, 
purchase  all  necessary  supplies,  locate  and  build  such  fire  cisterns  and 
plugs  as  it  may  deem  necessary,  and  contract,  in  the  name  of  the  city, 
for  new  houses,  cisterns,  or  apparatus;  provided  that  all  contracts  ex- 
ceeding $500  in  amount  shall  require  the  approval  of  the  Counsel.  Sec- 
tion 2461  provides  that  **at  least  ten  days*'notice  shall  be  given  in  some 
newspaper  of  general  circulation  in  the  city  of  the  reception  of  proposals 
for  the  performance  of  any  contract  exceeding  $500  in  amount;  such  con- 
tracts shall  be  awarded  to  the  lowest  and  best  bidder  who  furnishes  satis- 
factory security  for  the  performance  of  the  same;  and  all  contracts 
exceeding  $500  in  amount  shall  be  subject  to  the  approval  of  the  Counsel. 

These  contracts  exceeded  $500  in  amount,  and  clearly  under  these 
statutes  re  |uired  at  least  ten  days*  notice  that  proposals  would  be  re- 
ceived, while  but  nine  days*  notice  was  given,  excluding  the  last  day  on 
which  the  proposals  were  in  fact  received.  The  language  of  the  statute 
is  too  plain  to  need  any  construction,  and  it  is  equally  clear  that  where  the 
statute  creating  a  corporation  and  giving  it  power  specifically  points  out 
the  mode  in  which  such  power  is  to  be  exercised,  that  mode  is  exclusive 
and  must  be  pursued,  or  the  contract  will  be  illegal  and  will  not  bind  the 
city.  In  Head  v.  Insurance  Company,  2  Cranch,  127,  Chief  Justice 
Marshall  says:  **The  act  of  Incorporation  is  to  them  (a  corporation)  an 
enabling  act;  it  gives  them  all  the  power  they  possess;  it  enables  them 
to  contract,  and  when  it  prescribes  to  them  the  mode  of  contracting,  they 
must  observe  that  nu>de,  or  the  instrument  no  more  creates  a  contract 
than  if  the  body  had  never  been  incorporated."  This  is  a  clear  and  very 
forcible  statement  of  the  rule  of  law  universally  recognized  and  followed 
by  the  courts.  It  follows  that  no  one  of  the  ten  days*  notice  could  be 
dispensed  with  by  the  Board  of  Fire  Commissioners,  any  more  than  all  of 
the  ten  days;  and  no  contract  exceeding  $500  in  amount  could  be  law* 
fully  made  without  at  least  ten  days  notice  as  required  by  the  statute. 

Nor  do  I  think  the  notice  is  sufficient  in  substance.  Clearly  the  pur- 
pose of  the  requirement  that  notice  shall  be  published  for  ten  days,  is  to 
invite  and  secure  competition  among  bidders,  for  the  public  advantage. 
The  only  specification  contained  in  the  notice  is  the  diameter  of  the  hose 
required;  but  of  what  material  it  is  to  be  composed,  whether  of  rubber, 
or  cotton,  or  other  material,  what  pressure  it  shall  be  required  to  bear, 
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or  which  of  the  many  qualities  or  varities  there  might  be  in  the  market 
for  sale  of  the  required  size,  bidders  are  not  informed  by  the  notice  The 
statute  requires  ** notice  of  the  proposals  for  the  performance  of  the  con- 
tract/' and  such  *'contract"shall  be  awarded  to  the  lowest  and  best  bid- 
der,  etc.  Fairly  construed  this  requires  the  notice  to  contam  substan- 
tially the  information  which  will  enable  a  bidder  to  make  a  proposal 
responsive  to  the  notice  definite  enough,  so  that,  when  accepted  it  shall 
in  itself  constitute  a  contract.  Bidders  should  be  informed  either  by  the 
notice  or  by  speciiications  Ui  the  proper  office  to  which  it  refers,  of  the 
terms  or  principal  stipulations  of  the  contract  which  each  sucessful  bid- 
der is  to  enter  into.  Failure  to  give  this  information  as  to  the  work  to 
be  done  or  materials  to  be  furnished,  may  to  some  extent  prevent  com- 
petitive bidding,  and  at  least  pritna  facie  increase  the  contract  price.  No 
one  would  doubt  the  correctness  of  this  view  of  the  requirements  of  the 
statute,  if  the  proposals  sought  were  for  the  erection  of  an  engine  house, 
and  yet  the  same  statute  applies  to  every  contract  exceeding  $500  in 
amount. 

Authority  for  this  construction  of  the  statute  will  be  found  in  Knee- 
land  V.  Furlong  et  al.,  20  Wis.,  437,  and  cases  there  cited. 

I  do  not  wish  to  be  understood  as  holding  that  it  is  indispensable- 
that  the  board  should  decide  beforehand  the  particular  hose  they  will 
adopt  and  purchase,  and  confine  their  notices  to  proposals  for  that  alone. 
Doubtless  they  may  in  one  notice  lawfully  solicit  proposals  for  various 
kinds,  qualities,  and  grades  of  hose,  and  are  then  vested  with  discretion 
to  accept  the  lowest  and  best  bid  received.  That  this  may  be  done,  was 
decided  by  the  Supreme  Court  of  Michigan — 26  Michigan,  263.  But  in  such 
notice,  as  was  done  in  the  Michigan  case,  specifications  of  each  variety  or 
quality  to  be  bid  for  must  be  contained  in,  or  referred  to  by  the  notice,  and 
when  this  is  done,  the  board  may  accept  the  lowest  and  best  bid  received 
parsuaat  to  such  notice.  For  those  reasons  I  think  the  motion  to  dissolve 
the  temporary  injunction  should  be  overruled. 

F.  S.  &  G.  C.  Wing,  for  plaintiff; 

Briasmade,  Sherwood  and  Bunts,  for  defendanti* 


PATENTS.  201 

(Hamilton  Common  Pleas,  Angnst,  1886w] 

Standard  Combustion  Co.  v.  Farr. 

1.  Plaintiff  pnrchased  certain  inventions  and  patents,  for  smoke-preventing  and  fnel- 
saving  devices,  of  defendant,  paying  him  a  valuable  consideration  therefor,  and 
relying  on  his  representation  that  they  comprised  all  his  discoveries,  applica- 
tions, etc.,  relating  thereto.  Subsequently  it  was  found  that  at  the  time  of  such 
{purchase,  defendant  had  on  file  in  tiie  patent  office  an  application  for  substan- 
tially the  same  devices  as  those  assigned  to  the  plaintiff,  and  upon  which  he  has 
since  obtained  a  patent.  Held,  that  plaintiff  was  entitled  to  an  assignment  of 
of  such  subsequent  patent  and  to  have  plaintiff  restrained  trom  transferring  the 
same  in  the  meantime. 

S.  Defendant  was  also  a  director  and  superintendent  of  plaintiff  corporation  and 
had  used  his  position  to  injure  its  business,  which  the  petition  prayed  he 
should  be  enjoined  from  continuing.  Held,  that  the  suit  was  not  for  infringe- 
ment of  a  patent,  but  was  one  growing  out  of  agreement  of  the  parties,  and 
that  this  court  has  jurisdiction  of  the  same. 
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Huston,  J. 

This  was  a  motion  by  defendant  to  dissolve  injunction,  sabmitted 
as  upon  demurrer  to  the  petition.  An  amendment  to  the  petition  has 
been  filed  since  the  filing  of  the  motion,  but  it  will  not  be  considered  in 
passing  on  the  motion. 

The  dissolving  of  the  injunction  is  urged  upon  two  grounds: 

First — That  the  petition  contains  no  averment  that  defendant  agreed 
to  convey  any  more  than  he  has  already  assigned. 

The  petition  does  allege  that  about  June  10,  1884,  the  defendant 
represented  that  he  was  the  inventor  and  owner  of  a  certain  invention 
called  *' An  Improvement  in  Gas  Burning  Furnaces,"  and  four  certain 
patents,  giving  their  numbers;  that  said  invention,  for  which  an 
application  was  then  pending  and  a  patent  subsequently  issued,  and  said 
four  patents  enbraced  all  his  interest  of  every  description,  in  inventions, 
applications,  etc.,  relating  to  smoke-consuming  and  fuel-saving  appliances 
and  that  the  same  fully  protected  his  said  invention.  That  the  plaintiff, 
relying  upon  such  representations,  paid  the  defendant  $4,001  for  said 
invention  and  patents,  and  took  an  assignment  thereof.  Subsequently, 
it  was  ascertained  that  defendant  had,  at  the  time  of  such  representations 
and  sale,  on  file  in  the  patent  office,  another  application  for  a  patent, 
upon  which,  in  May,  1885,  a  patent  was  issued  to  him,  which  it  is  alleged 
covers  substantially  the  same  device  as  the  invention  assigned  to  plaintiff. 
It  is  also  alleged  that  the  defendant,  who  is  a  director  and  stockholder  of 
the  plaintiff  corporation,  and  who  has  acted  as  its  superintendent  in 
building  furnaces,  has  recently  been  representing  that  the  plaintiff  did 
not  have  a  valid  patent;  that  the  furnaces  put  up  by  plaintiff  under  de- 
fendant's supervision  were  not  covered  by  plaintiff's  patent,  but  by  his 
recent  patent,  and  in  various  other  ways  has  been  seeking  to  injure 
plaintiff  in  its  business. 

A  temporary  restraining  order  was  allowed  as  prayed,  restraining 
defendant  from  transferring  the  patent  issued  to  him  in  May,  and  from 
the  representations  and  conduct  prejudicial  to  plaintiff's  business. 

The  allegations  of  the  petition,  if  proved,  will  in  my  judgment  en- 
title plaintiff  to  an  assignment  of  the  patent  recently  issued  to  defendant. 
In  equity  the  plaintifi  owns  it  and  is  entitled  to  have  its  right  protected 
until  the  final  decree  of  the  court  herein.  The  first  ground  is  not  well 
taken. 

Second — It  is  urged  that  this  court  has  no  jurisdiction  because  the 
question  is  one  of  infringement,  of  which  the  U.  S.  Circuit  Court  has 
exclusive  cognizance.  On  the  other  hand  it  is  claimed  that  the  case 
presented  is  one  of  contract  and  not  infringement.  The  parties  are  all 
residents  of  this  State,  and  the  federal  court  could  only  have  jurisdiction 
through  the  subject  matter.  Does  the  matter  in  dispute  arise  out  of  or 
under  the  patent  laws,  or  the  laws  of  the  United  States,  or  under  a  con* 
tract  between  the  parties  governing  their  rights  in  relation  to  the  inven- 
tion? Is  the  relief  sought  founded  on  the  patent  laws,  or  on  the  con- 
tract?   The  answer  to  this  question  determines  the  jurisdiction. 

I  have  carefully  examined  the  cases  cited  by  counsel  on  both  sides. 
I  deem  it  unnecessary  to  refer  in  detail  to  any  except  Kartell  v.  Tilgh- 
man,  99  U.  S.,  547.  The  syllabus  of  that  case  is  as  follows:  '*1, 
A  suit  between  citizens  of  the  same  State  cannot  be  sustained  in  the 
circuit  court  as  arising  under  the  patent  laws  of  the  United  States,  where 
the  defendant  admits  the  validity  and  his  use  of  the  plaintiff's  letters- 
patent,  and  a  subsisting  contract  is  shown  governing  the  rights  of  the 
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{Murties  in  the  use  of  the  invention.  2.  Relief  in  such  snit  is  founded 
on  the  contract,  and  not  on  those  laws." 

The  suit  was  upon  a  patent  for  a  sand  blast  process  and  came  upon 
appeal  from  the  U.  S.  Circuit  Court,  B.  D.  of  Penna.  The  bill  was  filed 
by  the  patentee  setting  out  a  contract  with  the  defendant  for  use  of  his 
invention,  payment  of  royalty  for  a  time,  and  alleged  violation  of  con- 
tract by  defendant  and  his  refusal  then  to  allow  defendant  to  further  use 
his  patent  process,  and  charges  defendant  as  an  infringer.  The  delendant 
admitted  the  validity  of  the  patent,  his  use  of  it  and  his  liability  to 
plaintiff  for  such  use  under  the  contract;  he  pleads  the  contract  (parol) 
and  tenders  all  that  is  due  and  readiness  to  perform. 

The  opinion  of  the  majority  of  the  court  held  the  case  not  cognizable 
in  the  courts  of  the  United  States  by  reason  of  its  subject  matter,  and 
ordered  the  dismissal  of  the  bill.  The  court  referred  to  the  following 
cases  as  sustaining  such  action:  Burr  v.  Gregory,  2  Paine,  426;  Little- 
field  V.  P^rry,  21  Wall.,  205;  Wilson  v.  Sanford,  10  How.,  99;  Good- 
year V.  Union  Co.,  4  Blatchf.,  68;  Blachard  v.  Sprague,  1  Cliff.,  288; 
Hill  V.  Whitcomb.  1  Holmes,  817. 

The  dissenting  judges  admit,  that  where  a  suit  is  brought  on  a  con- 
tract of  which  a  patent  is  the  subject  matter,  either  to  enforce  such  con- 
tract, or  to  annul  it,  the  case  arises  on  the  contract,  or  out  of  the  con- 
tract, and  not  under  the  patent  laws.  But  where  infringement  of  the 
patent  is  the  ground  of  action,  and  redress  is  sought  therefor,  the  case 
does  arise  under  the  patent  laws  and  is  cognizable  in  the  federal  courts, 
—no  matter  what  collateral  issues  may  be  raised  by  the  defendant.  See 
also  Walker  on  Patents,  section  388. 

In  the  light  of  these  authorities  I  think  there  can  be  no  doubt  of  the 
jurisdiction  of  this  court  of  the  action  now  under  consideration.  It  is 
in  no  sense,  a  suit  for  infringement.  It  is  a  case  growing  out  of  and 
governed  entirely  by  the  agreement  of  the  parties.  It  does  not  involve 
the  construction  of  the  patent  laws,  but  a  determination,  according  to 
the  principles  of  the  common  law  and  of  equity,  of  the  rights  of  these 
litigants  by  virtue  of  such  contract,  express  or  implied,  belween  them. 

The  motion  will  therefore  be  overruled  and  the  injunction  continued. 

Harper  &  Blakemore,  for  plaintiff. 
Wilby  &  Wald,  for  defendant 
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[Miami  Common  Pleas,  188&.] 

Hbnry  Ten  Eick  et  al  v.  Grayson  Dy«. 

1.  Where  the  administrator  of  a  decedent's  estate  is  sned  in  his  individnal  capacity 
for  a  portion  of  the  money  received  by  snch  administrator  out  of  decedentVi 
estate,  by  another  creditor  of  the  estate,  and  he  files  an  answer  setting  out  that 
he  holds  the  money  as  administrator  and  not  as  an  individual,  and  a  trial  it  had 
upon  the  merits,  snch  defendant  will  not  be  ^ranted  a  new  trial  because  of 
defect  of  parties  defendant,  and  be  allowed  to  file  an  answer  as  administrator. 

%  Where  a  decree  is  rendered  for  the  payment  of  money  against  an  individnal  in  a 
case  wherein  he  has  answered,  setting  out  that  he  holds  the  funds  as  admini*- 
trator»  tiie  estate  of  the  decedent  will  be  bound  equally  with  the  defendant. 
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This  i^as  an  action  wherein  the  plaintiffs,  who  were  creditors  in 
common  with  the  defendants,  of  the  insolvent  estate  of  Thomas  C.  Dye, 
deceased,  and  of  which  estate  the  defendant  was  administrator,  sought  to 
recover  of  the  defendant  their  share,  as  such  creditors,  of  the  said  estate, 
of  a  judgment  in  favor  of  said  estate  of  $5,000,  which  came  into  the 
hands  of  the  defendant  as  such  administrator,  and  from  which  he  had 
made  disbursements  under  the  direction  of  the  probate  court,  from  which 
his  letters  of  administration  had  issued. 

The  defendant  by  his  attorneys,  Walter  S.  Thomas  and  Samuel 
Craighead,  filed  an  answer,  wherein  he  set  up  that  he  held  said  funds  as 
administrator  of  the  estate  of  Thomas  C.  Dye,  subject  to  the  order  of  the 
probate  court.  The  defendant  was  not  made  party  as  administrator, 
and  the  estate  of  Thomas  C.  Dye  was  in  no  manner  represented  in  the 
case.  The  case  came  to  trial,  with  the  pleadings  in  this  shape,  was  tried 
on  the  merits,  and  a  decree  was  rendered  in  favor  of  the  plaintiffs.  The 
defendant  now  comes  in,  as  the  administrator  of  Thomas  C.  Dye,  and 
asks  that  the  decree  may  be  set  aside,  and  a  new  trial  granted,  and  that 
he,  as  the  adminifitrator  of  Thomas  C.  Dye,  be  permitted  to  come  in  and 
answer. 

Wright,  J. 

This  case  comes  on  for  hearing  on  a  motion  to  set  aside  a  decree  here- 
tofore rendered  in  this  case,  in  favor  of  the  plaintiffs,  and  against  Gray- 
son Dye,  as  administrator,  etc. 

It  is  insisted  by  Mr.  Kerr,  of  defendant's  counsel,  that  the  court  has 
the  right  to  set  aside  the  entry  at  any  time  during  the  term:  but  the 
court  should  not  do  that  simply  because  it  has  the  power:  it  must  have 
some  reason  for  doing  it.  If  there  is  a  good  reason,  there  is  no  doubt  of 
its  power.  The  reason  assigned  for  setting  it  aside  is  this:  that  the 
tria),  hearing  and  decree  are  such  that  it  will  prejudice  the  estate  of 
Thomas  C.  Dye,  inasmuch  as  Grayson  Dye,  his  administrator,  was  not 
made  a  party .  The  f acti  are,  Grayson  Dye  was  made  a  party  individually ; 
he  came  in  as  an  individual  and  answered,  and  his  only  ground  of  defense 
was,  that  beholds  that  money  as  administrator  of  Thomas  Dye,  deceased. 
and  as  such  administrator  has  made  some  disbursements.  He  has  no  in- 
dividual defense — none  except  as  administrator.  While  Grayson  Dye,  as 
an  administrator  and  as  an  individual,  are  two  different  persons  in  law. 
they,  in  fact,  answer  as  in  the  same  capacity  here,  and  are  as  fully  iden- 
tical as  if  they  had  been  made  parties.  The  result  of  setting  aside  the 
decree  would  be  that  he  would  get  two  trials  simply  by  his  own  negligence. 
He  says  he  is  not  protected  as  administrator;  he  ought  to  have  known 
that  long  ago.  Now  he  wants  to  try  the  same  issue  over;  by  allowing 
that,  the  result  would  be,  he  would  get  two  trials.  That  would  be  in- 
equitable and  very  unfair.  The  Code  provides,  that  parties  may  be 
brought  in  where  they  have  an  interest,  and,  I  apprehend,  the  court 
might  allow  it,  no  doubt,  where  it  would  work  prejudice  to  some  party 
by  reason  of  the  fact  that  he  didn't  have  an  opportunity  to  come  in  and 
make  some  defense. 

Now,  is  Dye,  as  administrator,  prejudiced?  Certainly  not,  for  the 
defense,  and  the  only  defense  made,  was  in  favor  of  the  estate.  It  is 
alleged  that  this  decree  will  not  protect  Grayson  Dye  against  his  creditors; 
but  he  made  a  defense  for  Dye's  estate,  and  made  no  objection  as  an  in- 
dividual; that  he  was  not  joined  as  a  defendant  administrator,  and  can- 
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not  now  be  permitted  to  come  in,  and  thereby  get  two  trials  of  the  same 
issue. 

The  Supreme  Court  of  the  United  Stales  has  held,  in  a  case  in 
piinciple  precisely  the  same,  Birdsell  v.  Shaliol,  as  reported  in  "the 
Reporter,"  of  datepf  Feb.  11,  1885,  where  the  court  says  this:  "That 
a  licensee  of  a  patent  cannot  bring  a  suit  in  his  own  name,  at  law  or  in 
equity,  for  its  infringement  by  a  stranger;  an  action  at  law  for  the  bene- 
fit of  the  licensee  must  be  brought  in  the  name  of  the  patentee  alone;  a 
suit  in  equity  may  be  brought  by  the  patentee  and  licensee  together.** 

And  that  is  very  likely  what  Grayson  Dye  would  have  done  if  he 
wanted  protection. 

'*But  when  a  suit  in  equity  has  been  brought  and  prosecuted  in  the 
name  of  the  patentee  alone,  with  the  licensee's  consent  and  concurrence, 
to  final  judgment,  from  which,  if  for  too  small  f^  sum,  an  appeal  might 
have  been  taken  in  the  name  of  the  patentee,  we  should  hesitate  to  say 
that  the  licensee,  merely  because  he  was  not  a  formal  plaintiff  in  that 
suit,  could  bring  a  new  suit  to  recover  damages  against  said  defendant 
for  the  same  infringement.'* 

I  think  that  is  the  only  sensible  doctrine,  that  where  a  man  goes 
through  a  suit,  and  then  says,  I  want  another  trial,  it  is  not  right,  and  not 
just,  and  I  find  by  the  Supreme  Court  of  the  United  States  it  is  not  law. 
So  Grayson  Dye  has  had  his  day  in  court,  and  the  estate  is  bound,  just 
as  well  as  Grayson  Dye  individually.  That  being  the  case,  there  is  no 
ground  for  opening  it,  even  if  I  had  the  power. 

The  motion  is  overruled,  to  which  ruling  and  opinion  of  the  court 
defendant  excepts. 

J.  A.  &  E.  H.  Kerr,  for  the  motion; 
Sullivan  &  Barnhart,  contra. 


NUISANCE.  S24 

[Hamilton  Common  Pieas,  1885 J 
HBNRY  F.  SCHtUETBR  KT  AI,.  V.  DaVID  L.  BiLLINGHETMBR. 

1.  Where  various  neighbors  are  alike  deprived  of  the  ordinary  comforts  of  life  in 

the  occupancy  of  their  homes,  by  a  nuisance,  they  may  properly  be  joined  as 
plaintiffs  in  the  same  action  to  restrain  its  continuance,  alihough  they  may  own 
distinct  property  interests. 

2.  Noise  may  become  a  private  nuisance,  and  on  the  complaint  of  those  specially 

injured  may  be  restrained  in  a  proper  case. 

3.  Where  the  proprietor  of  a  public  resort  located  in  an  otherwise  quiet  neighbor- 

hood— occupied  for  years  by  dwellings — introduces  extreme  features  of  amuse- 
ment, as  a  roller-coaster  or  gravity-railroad,  causing  unusual  noise,  and  in  a 
substantial  degree  depriving  others,  having  ordinary  sensibilities,  of  the  ordi- 
nary comforts  of  life,  such  as  rest  and  sleep  at  night,  peace,  quiet  and  rest  on 
Sunday,  disturbing  family  conversation,  etc.,  he  creates  thereby  a  private  nuis- 
ance, and  where  the  proof  is  clear,  certain,  and  satisfactory  that  he  has  wrong- 
fully done  these  things  working  a  serious  injury,  the  court  will  restrain  him 
from  its  continuance,  without  the  intervention  of  a  trial  by  jury ;  and  the  mere 
fact  that  complainants  waited  until  after  the  roller-coaster  was  constructed  and 
in  operation  will  not  estop  them,  when  they  did  not  know  the  character  and 
degree  of  the  noise,  nor  that  it  would  be  operated  at  unreasonable  hours  and 
times. 

1  The  injunction  will  be  limited  to  nights  and  Sundays,  if  the  noise  is  not  dearly 
proved  to  be  a  nuisance  at  other  hours,  and  when  uiere  is  extreme  sickness  cer- 
tified to  by  two  reputable  physicians. 

3    L.  B.    83 
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This  cause  has  been  tried  upon  oral  testimony.  The  plaintiffs  reside 
upon  the  easterly  side  of  Ohio  avenue,  and  complain  of  the  defendant 
that  he  maintains  a  nuisance  by  the  erection  and  operation  of  a  roller- 
coaster,  or  circular  gravity-railroad,  on  the  hiil-sid^  opposite  and  near 
by  their  dwellings;  that  the  noise  incident  to  the  mechanical  running  of 
the  cars,  and  ttie  shouts  of  the  passengers,  interrupt  conversations  and 
social  intercourse  between  the  members  of  their  families  and  their  visitors 
in  the  day  time;  prevent  sleep  and  rest  at  night;  prevent  peace,  quiet 
and  rest  on  Sunday;  alleging  its  operation  at  late  hours  of  the  night  and 
during  Sundays,  and  a  general  deprivation  of  the  ordinary  comforts  of 
human  existence. 

The  defendant  denies  operation  later  than  midnight;  denies  the 
shouts  and  disorder  of  passengers,  or  that  the  roller-coaster  in  operation 
makes  a  noise  of  the  degree  claimed,  or  to  the  annoyance  of  the  com- 
plainants, and  avers  that  he  keeps  a  public  resort  for  the  rest  and 
pleasure  of  his  patrons;  that  he  erected  this  roller-coaster  at  an  expense 
of  about  $4,000,  upon  premises  leased  and  controlled  by  him,  as  one  of 
the  means  of  entertainment  and  recreation  afforded  the  population  of  a 
large  city.  He  further  claims  that  the  complainants  8  re  estopped  to 
restrain  him,  because  they  did  not  object,  but  by  their  silence  assented 
to  the  erection  and  operation  of  the  roller-coaster  for  a  long  time  prior  to 
the  filing  ol  their  petition. 

During  the  hearing  some  question  was  raised  as  to  the  joinder  of 
parties  plaintiff,  but  no  pleading  has  been  presented  directed  to  such 
alleged  defect,  and  it  it  were  a  misjoinder,  it  is  waived  by  want  of 
pleading. 

But  they  all  allege  a  property  interest  either  as  owners  in  fee  or  by 
leasehold,  and  all  by  the  proof  are  occupants,  dwelling  with  their 
families  in  the  immediate  vicinity  of  the  roller-coaster  and  of  each  other. 

The  annoyance  complained  of  has  one  source,  and  it  operates  in  the 
same  general  manner  against  all,  so  that  while  their  property  interests 
are  distinct,  they  are  in  general  alike  effected.  The  gist  of  their  com- 
plaint is,  that  the  defendant  maintains  a  nuisance  which  deprives  each 
and  all  oi  them  alike  of  the  ordinary  comforts  of  life  in  and  about  their 
hemes. 

They  theiefore  may  be  properly  joined  as  plaintiffs  in  one  action  to 
restrain  the  nuisance  they  complain  of.  Robinson  and  others  v.  Bangh, 
81  Mich.,  290;  Reid  v.  Gifford.  Hopkin^s  Chy.,  416;  Peck  v.  Elder,  8 
Sandf.  Sup.  C.  R.,  126;  Grant  v.  Schmidt,  22  Min.,  1;  Cadigan  v. 
Brown,  120  Mass.,  493;  Palmer  v.  Waddle,  22  Kan.,  852. 

A  pursance  in  law  has  been  defined  to  be  a  wrongful  annoyance  or 
injury,  or  ** any  thing  that  worketh  hurt,  inconvenienoe  or  damage,"  8 
Black  Com.,  216. 

A  public  nuisance,  such  an  offense  or  wrong  done  as  annoys  a  whole 
community  in  general  alike. 

A  private  nuisance,  a  wrong  done  to  the  hurt,  or  annoyance  of  the 
person  or  of  the  lands,  tenements  or  hereditaments  ot  another. 

Justice  Fields  defines  in  108  XJ.  S.,  829:  **That  is  a  nuisance  which 
annoys  and  disturbs  one  in  the  possession  of  his  property,  rendering  its 
ordinary  use  or  occupation  physically  uncomfortable  to  him.'* 

In  general,  one  cannot  personally  recover  for  a  nuisance  inflicting 
injury  to  a  whole  community,  of  the  character  and  kind  by  him  suffered; 
but  if  he  has  sustained  special  damages,  he  may  maintain  an  action  for 
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such  loss,  whether  it  be  caused  by  what  may  be  termed  a  public,  or 
private  nuisance.  Bouv.  Inst. ,  503,  and  notes,  and  see  recent  case  in  16 
Reporter,  431,  Ken.  Ct.  Appeals,  Cooley  v.  Lancaster. 

It  was  held  in  Soltau  v.  DeHeld,  2  Simons,  N.  S.,  133.  that  a  bill 
may  be  filed  to  restrain  a  public  nuisance,  without  making  the  attorney- 
general  a  party  if  the  plaintifiE  sustains  special  damage  from  the  nuisance. 

A  nuisance  may  be  both  public  and  private  in  its  character,  public  in 
general,  private  as  to  a  few,  by  reason  of  a  particular  feature  of  the  an- 
noyance causing  a  special  damage — in  such  cases,  the  few  may  invoke 
the  protection  of  the  courts,  though  in  general  the  State  alone  can  com- 
plain of  the  public  nuisance.  Peck  v.  C.  &  S.  R.  R.  Co.,  43  Iowa,  686; 
Adams  v.  Popham,  76  N.  Y.,  410;  20  Amer.  Law  Reg.,  656;  note — of 
citations. 

As  I  understand  the  complain^  in  this  case,  it  is  that  plaintiffs  are 
disturbed  and  annoyed  in  their  physical  comfort  in  the  occupancy  of  their 
homes,  by  the  noise  in  question  created  by  the  defendant,  to  such  degree 
as  to  be  a  nuisance,  and  that  any  injury  to  their  real  estate  is  but  an  in- 
cident or  follows  as  a  consequence  of  the  annoyance  to  the  occupants. 

The  case  of  Goodall  v.  Crofton,  33  O.  S.,  271,  is  not  an  authority 
to  aid  us  in  this  controversy.  In  that  case  the  landlord  did  not  occupy 
the  property;  his  sole  claim  was  damage  to  real  estate,  from  an  adjoining 
useful  industry,  and  injury  sustained  which  could  be  estimated  in 
damages,  and  in  such  case  the  right  of  trial  by  jury  intervenes  before  any 
relief  in  equity. 

Our  statutory  provisions,  with  regard  to  nuisance,  sections  6919  to 
6928,  are  penal;  but  it  cannot  be  maintained  that  they  provide  for  the 
punishment  of  an  injury  of  the  kind  complained  of  in  this  case,  and  it  is 
clear,  if  they  did,  those  suffering  any  personal  or  special  damage  are  not 
deprived  of  their  remedy  because  the  State  could  prosecute  criminally. 
See  Harvey  v.  Dewoody,  18  Ark.,  252,  and  cases  therein  cited.  Besides 
it  is  not  equitable  that  the  State  could  punish  the  offender,  and  yet  the 
wronged  citizen  not  be  protected  from  or  compensated  for  the  injury. 
The  common  law  rule  was,  "That  a  person  may  not  lawfully  erect  any- 
thing, even  on  his  own  land,  which  will  materially  disturb  his  neighbor 
in  the  enjoyment  of  his,"  but  to  this  rule  exceptions  have  grown  up, 
arising  out  of  compromises  belonging  to  social  life,  as  where  some  appar- 
ent natural  individual  right,  or  pleasure,  has  been  abridged  in  favor  of 
a  more  general  need  or  convenience  of  the  community. 

The  argument  has  been  made  that  injury  by  mere  noise  was  not  a 
private  nuisance  in  this  State,  and  in  its  support  Parrot  v.  R.  R.  Co.,  10 
O.  S. ,  624,  is  cited.  The  same  case  was  before  the  Supreme  Court  in  3 
O.  S.,  331,  on  demurrer  to  the  petition,  and  in  the  later  case  the  hearing 
was  on  a  demurrer  to  the  answer. 

As  I  understand  the  case,  it  is  simply  a  holding  that  where  the  rail- 
road was  duly  authorized  by  law  to  operate  by  steam  upon  its  track  and 
right-of-way  duly  ceded  in  a  public  street,  and  is  in  fact  lawfully 
operated,  without  any  unnecessary  noise,  smoke,  or  other  discomforts, 
then  the  plaintiff  owning  property  and  living  on  such  street  has  no 
special  damage  as  from  snch  noise,  smoke,  etc. ,  incident  to  a  proper 
operation  of  the  railroad-- that  it  is  not  as  to  him  a  private  nuisance, 
and  he  can  not  recover. 

The  idea  as  here  partially  expressed  is  more  ftilly  stated  by  Justice 
Field  in  108  U.  S.,  817,  the  Baptist  Church  of  Washington  City  v.  R. 
R. :  "where  a  railroad  authorized  by  law  to  occupy  a  public  street,  operated 
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with  reasonable  care,  produces  only  that  incidental  inconvenience  which 
unavoidably  follows  such  additional  occupation  of  the  street,  by  its  cars, 
with  the  noises  and  disturbances  necessarily  attending  their  use,  no  one 
can  complain  that  he  i:  iicommoded.  The  necessary  annoyance  from 
running  cars  with  reasonable  care  is  damnutn  absque  injuria.  The  private 
inconvenience  in  such  case  must  be  suffered  for  the  public  accommodation. 
But  in  this  case  it  is  an  unreasonable  use,  so  as  to  annoy  plaintiff  in  the 
occupation  of  its  church,  rendering  it  uncomfortable  as  a  place  of  worship" 
(by  locating  its  roundhouse  adjoining  to  church,  and  operating  during 
church  service), and  the  railroad  was  restrained  from  operating. 

I  think  these  cases  are  in  accord  with  each  other,  and  that  it  is  over- 
stating the  Parrot  case  to  say  that  under  its  authority  noise  cannot  create 
a  private  nuisance  in  this  State.  No  such  distinction  is  intimated  or 
claimed  in  authorities  elsewhere. 

In  Davis  v.  Sawyer,  133  Mass.,  289,  it  was  held  that  ringing  factory 
belfs  at  5:30,  6  and  6:3c  A.  M.,  to  awaken  hands  and  their  boarding 
house  keepers,  was  a  nuisance  to  dwellers  near  by,  in  disturbing  their 
rest,  and  the  ringmg  of  the  bells  at  those  hours  was  enjoined. 

In  St.  Mark's  Chimes  case,  3  Weekly  Notes  (Phila.),  384,  the  noise 
of  the  chimes  at  various  times  of  the  day  and  night  was  declaied  a  nui- 
sance and  enjoined. 

In  Briggs  v.  Vattier,  4  Weekly  Notes,  (Phila.),  272,  the  noise  of  a 
bowling-alley  at  night  was  declared  a  nuisance  to  the  occupant  next  door 
and  enjoined. 

In  Bishop  v.  Banks,  33  Conn.,  118,  the  bleating  of  calves  kept  by  a 
butcher  over  night  for  slaughter,  was  held  to  be  a  nuisance  to  those  dwel- 
ing  near  by,  and  relief  granted. 

In  Frey  v.  Aner,  10  Phila.,  356,  the  noise  of  a  goldsmith's  beating 
factory  in  a  quite  neighborhood  was  declared  a  nuisance. 

In  Walker  v.  Brewster,  5  Eq.  L.  R.,  — (1867),  the  court  held,  that 
fire  rockets,  loud  shouts  of  a  crowd,  and  the  music  of  bands  in  and  about 
a  music  hall  on  grounds  of  public  resort,  was  nuisance  to  one  dwelling 
on  the  next  lot. 

In  Inchbold  v.  Barrington,  4  Ch.  App.,  388,  the  noise  of  a  circus 
entertamment  to  continue  eight  weeks,  at  a  distance  of  about  eighty-five 
yards  from  a  tenant's  house,  was  a  declared  nuisance  to  him  and  was  re- 
strained. 

Where  an  individual  suffers  annoyance  inflicted  by  another  in  carry- 
ing on  some  useful  trade,  and  such  injury  is  less  than  the  loss  or  injury 
caused  to  the  defendant  or  the  public  good  by  granting  a  restraining 
order,  the  court  will  remit  the  complainant  to  his  action  for  damages. 
See  Rhodes  v.  Dunbar,  57  Pa..  St.,  274;  Att'y  GenM  r.  Nichol,  16  Ves. 
Jr«i  ZZ^'y  Brown  v.  Carolina  Central  R.  R.,  83  N.  C,  128. 

And  if  the  chancellor  be  of  opinion  that  on  the  proof  it  is  a  doubt- 
ful case,  he  will  not  act  until  complainant  has  established  his  right  by 
an  action  at  law.  Heuckenstein's  Appeal,  70  Pa.  St.,  102;  Rhodes  v. 
Dunbar,  7  P.  F.  Smith,  287;  Richards  Appeal,  7  id,^  113. 

While  the  trial  court  may  have  general  rules  of  law  to  guide  it  in  de- 
termining whether  the  thing  complained  of  be  a  nuisance,  and  whether 
it  be  of  such  character  as  that  damages  will  be  an  adequate  remedy,  or 
that  the  prop--  relief  is  alone  by  a  restraining  order,  yet  each  case  has  its 
own  peculiar  lacts,  dependent  upon  the  location,  the  surroundings  and  the 
peculiar  rights  of  the  parties,  the  nature  and  necessity  of  doing  the  thing 
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complained  of,  which  enter  into  the  determination  of  the  particular  case 
to  be  heard. 

The  case  at  bar  has  in  it  many  novel  aspects.  The  thing  itself  com- 
plained of,  as  adapted  to  entertainment,  by  the  proof  seemed  to  most  of 
the  witnesses  a  novel  construction,  peculiar  in  itb  operation  and  noise. 
It  certainly  was  such  to  the  court.  So  far  as  I  am  aware,  no  nuisance  of 
the  kind  and  character  has  heretofore  been  adjudicated  by  the  courts, 
and  I  fully  appreciate  the  responsibility  of  determining  the  issue  here 
made  in  this  case  (with  all  that  it  involves  for  the  parties),  and  that  I 
cannot  approach  its  determination  with  too  much  care. 

The  proof  of  the  case  is  not  so  irreconcilably  contradictory,  as  to  the 
construction  and  operation  of  the  cars,  or  as  to  the  character  of  the  noise 
complained  of.  Various  witnesses  claim  to  be  quite  differently  affected 
by  it,  and  differ  as  to  the  degree  of  the  noise— many  of  whom  hearing  it 
under  very  different  conditions,  locations,  and  states  of  mind. 

As  to  the  effect  of  the  noise,  I  must  in  the  main  determine  the  truth 
from  the  testimony  given  on  the  trial,  in  connection  with  all  the  circum- 
stances in  proof.  But,  being  requested  by  counsel  for  the  respective 
parties  to  visit  the  premises,  and  test  the  noise  by  my  own  senses,  it  is  to 
be  expected  that  I  will  apply  such  measures  in  connection  with  the  testi- 
mony from  witnesses,  and  the  condition  under  which  it  was  tested,  as  to 
the  character  and  degree  of  that  noise. 

In  arriving  at  the  truth,  I  find  it  very  material  as  to  where  the  wit- 
ness is  located  who  tests  the  noise,  the  habits  of  life,  the  occupation,  and 
the  nervous  temperament  of  the  witness. 

The  complainants  and  the  roller-coaster  are  all  located  within  what 
may  be  called  a  hill-top  basin  of  elliptical  form,  with  a  section  broken  out 
at  the  southerly  end,  down  which  are  the  steps  leading  from  this  basin  to 
the  city  proper.  Ohio  avenue  is  in  the  center  of  the  basin.  The  roller- 
coaster  is  on  the  side  hill  west  of  Ohio  avenue.  The  complainants  live 
opposite  on  the  east  side,  some  of  them  down  in  the  basin  on  a  lower  level  by 
about  loo  feet,  and  others  on  the  easterly  rim  or  ridge,  on  a  higher  level 
than  the  roller-coaster.  To  the  north  is  located  the  Stallo  residence,  and 
between  it  and  the  coaster  is  the  dance  hall  or  pavillion,  the  latter  enclosed 
with  two  fences  and  the  grounds  filled  with  shade  trees.  Parker  avenue 
is  just  behind  the  Stallo  residence,  and  descends  from  Ohio  avenue  by 
rapid  grade  behind  **Bellevue  Hill,"  likewise  Cliff,  Elesion  and  East 
Graham  streets,  back  of  Morrill  residence  and  on  the  side  hill  to  the  east  of 
ridge.  There  is  a  gradual  ascending  grade  from  the  roller-coaster  north- 
easterly to  the  Messrs.  Gray,  Morrill  and  Avery  residences,  with  some 
foliage.  There  is  a  high  stone  retaining  wall  and  ridge  back  and 
east  of  Messrs.  Jackson,  Schlueter  and  Meyers  residences,  and  back  of 
the  coaster  is  higher  ground  to  reflect  the  sound.  The  configuration  of  the 
ground,  the  location  of  improvements,  buildings,  etc.,  (without  regard- 
ing a  presumed  prevalence  of  south-westerly  winds)  makes  it  manifest 
that  the  complainants  and  their  families,  and  the  witnesses  living  in  their 
vicinity,  would  reasonably  hear  the  highest  degree  of  sound  produced 
by  the  roller-coaster. 

It  is  further  manifest  that  of  the  witnesses  testifying,  those  living  on 
Ohio  avenue  north  of  Parker  avenue,on  Parker  avenue,  and  on  Cliff,  Elesion 
and  Graham  streets  east  of  the  Morrill  residence,  and  on  the  slope  or  hill-side, 
would  hear  the  lowest  degree  of  such  noise.  The  east  ridge  of  the  basin 
intervenes.  The  sound  waves  may  bound  up  the  east  slope  over  the  ridgfe 
or  hill-top,  passing  over  the  houses  in  the  Vine  street  valley  and  strike 
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the  hilKtops  of  Mt.  Auburn,  of  about  the  same  height.  Such  movement 
certainly  accords  with  the  laws  of  acoustics.  If  this  be  correct,  it  fairly 
reconciles  the  testimony  given  by  Messrs.  Post,  Doan,  Talbert,  Dodd 
and  Mrs.  Ramsey  of  Mt.  Auburn,  all  of  whom  heard  the  roller-coaster 
noise;  some  of  them  testifying  that  the  noise  was  like  a  train  running 
over  a  bridge  or  trestle-work,  and  that  they  were  awakened  and  disturbed 
in  sleep  by  it,  with  the  testimony  of  various  witnesses  on  Parker  avenue, 
Cliff,  Elesion,  East  Graham,  and  Vine  streets;  some  of  whom  seldom 
heard  the  noise,  and  others  in  such  a  degree  as  not  to  annoy  or  disturb 
their  rest. 

The  testimony  given  by  Mr.  and  Mrs.  Bogan,  living  on  the  first  floor, 
and  Mr.  Gregory  living  on  the  second  floor  No.  50  Ohio  avenue,  is  more 
contradictory  in  its  effect,  and  stands  out  with  more  force  agaist  the  tes- 
timoy  on  behalf  of  complainants.  I  have  no  reason  to  doubt  the  integrity 
of  purpose  with  which  it  was  given,  but  it  is  to  be  remembered  that  they 
were  located  at  a  greater  depth  (which  I  estimate  to  be  100  feet  or  more) 
below  the  level  of  the  floor  of  the  roller-coaster  than  any  other  witness  of 
that  vicinity;  that  there  were  no  windows  in  the  northerly  wall,  or  their 
bed-rooms,  opening  towards  the  coaster;  that  there  were  no  retaining 
walls  or  hills  in  the  rear  to  reflect  sound  into  their  rooms,  and  that  Mul- 
ler  and  others  in  the  third  story  were  on  a  more  direct  line,  or  nearer  the 
level  of  sound.  Yet  these  conditions  only  modify  the  force  of  the  contra- 
diction. The  proof  remains  that  these  three  witnesses  living  near  by 
under  these  conditions  were  not  annoyed  by  the  operation  of  the  roller* 
coaster;  but  they  are  opposed  by  various  representations  of  nine  different 
families  in  that  vicinity. 

Several  witnesses  employed  in  the  immediate  operation  of  the  inclined 
plane,  one  who  roomed  for  a  time  in  that  vicinity,  and  the  operators  of 
the  coaster,  and  a  watchman  at  the  car  stables,  testify  that  there  is  no 
annoyance;  but  I  can  not  overlook  the  fact  that  their  sensibilities  are 
hardened  to  noise  by  their  very  occupation. 

Such  is  the  condition  of  the  defendant  and  his  family,  occupying  the 
Stallo  residence,  in  the  midst  of  the  noise  of  the  hill-top  resort,  and  as 
they  say,  where  the  street  car  turns  on  a  curve,  immediately  around  their 
house,  and  beneath  the  windows  of  their  living  and  bed-rooms,  from 
early  morning  till  twelve  o'clock  at  night. 

There  is  no  doubt  in  my  mind  but  that  some  of  the  complainants, 
who  believed  this  roller-coaster  was  a  loud  intrusion  upon  the  peace  and 
comfort  of  their  homes,  being  often  disturbed  and  wakened  from  sleep  and 
rest,  as  they  may  have  thought  unjustly,  and  fretting  under  this  noise, 
have  become  hyper- sensitive,  and  in  honestly  describing  the  effect  upon 
them,  have  magnified  the  degree  of  the  noise,  and  yet  I  am  equally  cer- 
tain that  the  defendant,  his  family,  employes,  and  those  in  similar  service 
about  the  incline  plane  and  resort,  have  hardened  the  ordinary  human 
sensibility  to  noise,to  them  in  a  large  measure  it  was  profit,  to  the  com- 
plainants it  was  loss,  diminution  of  property  rights,  annoyance  and  intrn- 
sion  upon  home  comforts.  Such  feeling  to  both  are  but  human,  and  time 
is  not  likely  to  wear  away  their  different  estimate  of  the  degree  of  noise  in 
controversy  between  them. 

I  am  of  opinion,  and  of  clear  conviction,  that  this  noise  has  been 
uselessly,  wrongfully  inflicted  upon  the  complainants;  that  it  has  deprived 
them  of  the  ordinary  comforts  of  human  life;  that  as  now  operated  it  is 
an  annoyance,  preventing  and  disturbing  such  sleep  and  rest  as  those  of 
ordinary  sensibilities  who  work  by  day  must  have  at  night.     It  is  also  to 
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be  remembered  that  those  of  ordinary  sensibilities  must,  as  a  part  of 
human  life,  at  some  time  become  sick  as  well  as  aged. 

Such  by  the  proof  has  been  the  condition  of  membeis  of  some  of 
complainants'  families  during  the  operation  of  this  coaster.  The  law  is 
not  brutal  and  inhuman,  it  will  protect  the  sick  and  the  aged  conditions 
of  life.  It  will  not  require  that  they  shall  be  driven  from  home  because 
they  may  not  be  able  to  at  all  times  maintain  their  ordinary  sensibility. 
It  has  been  impossible  for  me  to  forget  the  testimony  eibout  the  little  boy, 
who  when  well,  rather  relished  the  racket  of  the  coaster,  but  when  sick, 
perhaps  feverishly  delirious,  with  arms  around  his  mother's  neck,  would 
scream  when  he  would  hear  it,  that  the  roller-coaster  would  catch  him. 
The  proof  has  shown  a  substantial,  a  material  injury  to  these*  com- 
plainants, and  I  can  not  say  that  I  am  in  doubt  as  to  the  existence  of  ^ny 
essential  facts,  which  would  be  submitted  to  a  jury  in  an  action  for  dam- 
ages. .  Has  this  enterprise  of  the  defendant  such  merit  as  means  of  recrea- 
tion for  an  entertainment  of  the  public,  that  for  the  public  good,  or  to 
prevent  loss  to  him,  I  ought  to  impose  this  noise  on  complainants,  and 
remit  them  to  an  action  for  damage.s  for  the  injury  done?  •  I  can  not  Lay 
that  I  ought.  While  it  may  be  an  industry  of  profit  to  defendant,  yet 
whether  it  be  a  useful  industry,  or  an  amusement,  is  to  be  determined  by 
the  character  of  the  thing. 

The  car  carries  passengers,  not  for  travel,  not  for  business,  but 
purely  for  their  amusement,  that  it  is  a  business  for  defendant  is  but  an 
incident. 

What  is  the  amusement?  Is  the  sensation  pleasant,  that  one  wishes 
to  continue,  or  is  it  the  curiosity  to  know  the  feeling  one  has,  to  ride  to 
the  motion  of  a  run-a-way  train,  about  to  leave  the  track  over  a  high 
trestle-work,  yet  with  the  assurance  from  experiment  that  it  is  safe? 

Has  American  life  become  so  rapid,  so  absorbing,  that  this  swift 
feature  must  be  introduced  aci  a  recreation  for  public  good? 

A  court  ought  not  to  be  critical  of  the  kind  of  recreation  others  may 
harmlessly  seek;  but  when  the  proofs  show  it  to  be  an  extreme  feature, 
and  exercised  to  the  injury  of  others,  there  should  be  less  hesitancy  in 
stopping  it,  to  prevent  the  wrong  to  others,  than  if  it  were  an  ordinary,  an 
accustomed  amusement. 

Certainly  individuals  are  not  required  to  make  extreme  concessions 
of  comfort  and  property  rights  to  such  an  extreme  feature  of  amusement. 
In  this  case  it  is  not  necessary  that  I  consider  the  damage  to  property 
The  wr^ng  is  to  the  personal  comfort  of  complainants  and  their  families. 
It  is  an  incident  only  that  dwelling  property  will  depreciate,  as  the  per- 
sonal home  comforts  of  the  occupants  are  cut  ofif,  yet  I  think  it  is  mani- 
fest that  this  property,  improved  and  given  up  only  to  dwellings,  with  no 
business  surroundings  except  the  Bellevue  resort,  on  a  street,  or  rather 
a  cul  de  sac^  with  no  travel  by  vehicles,  except  for  Jheir  own  accomoda- 
tion, would  be  damaged  more  by  the  continuance  of  this  roller-coaster,  as 
heretofore  operated,  than  would  defendant  lose  by  removing  it,  at  least 
more  than  if  he  would  construct  it  on  solid  ground,  as  he  can  do  at  great 
expense  by  excavation  and  fill,  thus  lessening  the  noise  by  that  degree 
existing  between  a  train  in  rapid  motion  on  a  trestle-work  and  on  solid 
road-bed.  Other  ways  of  lessening  noise  have  been  suggested,  some  by 
rubber  wheels,  by  rubber  under  the  iron  rail,  or  perhaps  it  maybe  les- 
sened by  the  use  of  rubber  tire,  on  the  principle  of  the  bicycle.  Be  that 
as  it  may,  it  is  not  for  the  court  to  suggest  how  it  is  to  be  remedied.  I 
have  only  tD  deal  with  it  as  it  is.     By  the  proof  it  has  been  and  is  now 
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operating  as  a  nusiance  to  complainants.  It  is  claimed,  however,  that 
they  are  estopped.  1  his  is  claimd  as  a  defense,  but  the  facts  by  a  prepond- 
erance of  proof  are,  that  one  of  complainants,  Mr.  Morrill,  objected 
twice  during  the  construction  of  the  roller-coaster,  and  afterwards  pro- 
tested to  the  authorities;  that  a  witness  and  resident  in  that  vicinity, 
Mrs.  Judge  Avery,  made  personal  objection  to  the  defendant.  It  has 
only  operated  during  this  summer  with  any  vigor,  before  that  as  an  experi- 
ment. Besides,  complainants  say  they  never  saw  or  he.ird  such  mechan- 
ism or  construction  before,  and  were  ignorant  of  its  character.  If  they 
did  not  know  its  character,  did  not  know  it  would  be  a  nusiance,  they  did 
not  assent,  and  will  not  be  estopped  by  delay  to  sue  until  it  was  put  in 
operation.     3ee  23  N.  J.  Eq.,  25;  16  Rep.,  431.  fc<  » 

In  Wood  on  Nuisances,  Sec.  798,  it  is  stated  that:  *'Theacts  of  the 
party  affected  by  the  nuisance  must  have  been  such  as  to  make  any  at- 
tempt on  his  part  to  stop  the  nuisance,  or  recover  damages  therefroai,  a 
positive  fraud." 

The  mere  erection  of  the  track  and  car  on  these  premises,  even 
though  known- to  these  complainants  to  have  been  to  operate  and  make 
a  noise  of  the  character  in  proof,  would  not  be  ground  for  inference 
that  they  assenteTi  to  its  operation  on  Sunday  and  till  mid-night  of  week 
days. 

The  night  is  the  usual  time  for  sleep  or  rest.  Noises  of  business 
which  can  as  well  operate  by  day  usually  cease  at  night-fall. 

When  these  complainants  located  upon  this  quiet  htil,  they  had  a 
right  to  presume  upon  a  reasonable  degree  of  quiet  for  rest.  It  was  Dot 
even  a  place  given  up  to  the  noise  of  the  ordinary  industries  of  a  city. 

It  is  manifest,  a  degree  of  the  nuisance  is  greater  by  night  than  by 
day,  when  operated.  There  is  authority  as  well  as  reason  tor  this  dis- 
tinction. See  Davis  et  al.  v.  Sawyer,  133  Mass.,  289,  enjoining  the  ring- 
ing of  early  call  bells  for  the  factory  men,  and  11  Weekly  Notes  (Phila.), 
18,  Dillon  V.  States  et  al.,  enjoining  meat-chopper's  noise  at  night. 

Likewise,  they  live  in  a  community,  which,  by  common  consent, 
rest  from  labor  on  Sunday,  and  by  law  as  a  police  regulation  it  is  made  a 
day  of  rest,  when  boisterous  noise  and  common  labor  shall  cease,  and  in 
this  regard  it  is  unnecessary  to  consider  any  religious  feature  or  theory 
as  to  Sunday  observance.  It  is  enough  to  know  that  the  complain- 
ants and  the  people  in  that  community  *have  for  a  long  time  chosen  Sun- 
day as  a  day  of  rest.  There  is  no  theory  of  personal  freedom  on  which 
defendant  can  fairly  claim  the  right  to  create  a  noise — a  nuisance  on 
Sunday  as  well  as  any  other  day. 

The  most  liberal  rule  as  a  first  principle  for  the  just  regulation  of  a 
community  is  laid  down  by  Herbert  Spencer  is  his  "Social  Statics"  to  be 
that.  "Every  man  has  freedom  to  do  all  that  he  wills,  provided  that  he 
infringes  not  the  equal  freedom  of  any  other  man."  By  this  rule,  a  man 
may  violate  the  proprieties  of  the  day  in  the  opinion  of  his  neighbor,  bat 
he  cannot  do  what  he  wills,  if  by  doing  it  he  prevents  his  neighbor  doirg 
what  he  wills  to  do;  he  cannot  make  a  noise  which  prevents  his  neighbor 
from  resting,  or  even  from  worshiping.  The  defendant  in  this  case  has 
even  violated  the  rule  of  equal  freedom. 

The  injuries  in  proof  are  irreparable,  and  are  to  be  continuous  unless 
restrained.  As  said  Judge  Cooley,  "no  man  holds  the  comfort  of  his 
home  for  sale,  no  man  is  willing  to  accept  in  lieu  of  it  an  award  for  dam- 
ages."     Edwards  v.  Mining  Co.,  38  Mich.,  48. 


Vol.  XIV.  LAW  BULLETIN.  52 1 

224  Schineter  et  al,  ▼.  Billingheimer. 

I  am  of  opinion  that  I  can  make  a  more  just  determination  of 
this  case  by  now  enjoining  the  defendant  from  operating  the  roller-coaster 
on  Sunday,  and  between  ilie  hours  of  9  P.  M.  and  8  A.  M.,  on  week  days, 
with  a  reasonable  provision  in  case  of  extreme  sickness  when  noise  en- 
dangers the  patient,  and  with  a  reservation  of  leave  to  the  defendant  to 
apply  at  the  end  of  this  term  for  a  modification  of  the  injunction  upon  the 
testimony  already  heard,  and  any  testimony  bearing  on  further  experi- 
ments in  the  meantime  made,  as  to  abating  the  noise. 

Healy  &  Brannan,  McGuffey  &  Morrill,  Albert  Bettinger  and  Harry 
Muller,  for  complainants. 

Stalio,  Kittredge  &  Wilby,  Paxton  &  Warrington  and Workum, 

cofiira, 

Ca^es  cited  on  behalf  of  complainants:  Ball  v.  Ray,  L.  R.  8  Ct  App.,  467;  Den- 
nis V.  Eckhardt,  8  Grant*s  Cases.  o90;  Pish  v.  Dodge.  4  Denio,  311;  Ross  v.  Butler,  4 
C  E.  Green.,  294;  Duncan  v.  Hayes,  22  N.  J.  Eq..  25;  Dargan  v.  Waddell,  9  Ired.  Law, 
2J4;  Cleveland  v.  Gas  Light  Co..  20  N.J.  Eg.,  201;  Scott  v.  Firlb,  10  L.  T.,  (N.  S.)  240; 
Harrison  v.  Rector,  12  Phila.,  259  S.  C.  3  Weekly  Notes  of  Ca^es;  Davis  v.  Sawyer, 
133  Mass.,  289;  Bishop  v.  Banks,  33  Conn.,  118;  Walker  v.  Brewster,  L.  R.  5  Eq.  Cas., 
25;  Inchbald  y.  Robinson,  L.  R.  4  Ct.  App.,  388;  Crump  v.  Lambert,  L.  R.  3  Eq.  Cas., 
409;  Soltan  v.  DeHeld,  2  Simons  (N.  S.),  133;  Walter  v.  Selie,  15  Jurist.  416;  Elliot- 
son  V.  Pcetham,  2  Bing.,  N.  C,  134;  Francis  v.  Scboellkopf,  53  N  .Y.,  134;  Baltimore 
&  Potomac  R.  R.  Co.  v.  5th  Baptist  Church,  108  U.  S.,  311;  Galbreath  v.  Oliver,  3 
Pittsburg,  78;  Wal  ace  v.  Auer,  10  Phila.,  356;  Robinson  v.  Baugh,  31  Mich.,  290,  also 
10  Weekly  Notes  of  Cases,  481;  4  id.,  272;  11  id.,  18;  Parrot  v.  R.  R.  Co.,  3  O.  S.,  330; 
Tipping  v.  St  Helen's  Smelting  Co.,  3  B.  &  S.,  66;  Cooley  on  TorU,  1st  ed.,  596;  20 
Am.  Law  Reg.,  649. 

Cases  cited  on  behalf  of  defendant: 

70  Pa.  St,  102;  23  N.  J.  Eq.,  199;  Crofton  v.  Goodall,  33  O.  8.,  271;  Parrott  ▼.  R. 
R.  Co.,  100.  S.,  624;  Cooper  v.  Hall,  6  Ohio,  321:  McElroy  v.  Goble.  6  Ohio  St,  187; 
Gas  Co.  ▼.  Preeland,  12  O.  S.,  392;  Tootle  v.  aifton,  22  O.  S.,  247,  253;  L.  &.  0  Ch. 
Ai4>.,  705;  Owen  v.  Phillips,  73  I>  d.,  283. 

The  following  decree  was  rendered  in  this  case: 

Butrt. 

This  cause  came  on  to  be  heard  upon  the  pleadings  and  cTldence  snd  was  mib- 
mitted  to  the  court,  and  upon  consideration  the  court  finds  the  equities  of  the  case 
to  be  with  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  defendant  be  and  he  is 
hereby  enjoined  from  operating  the  roller-coaster,  described  in  the  petition,  on 
Sunday  during  the  entire  day,  and  on  the  other  days  of  the  week  between  the  hours 
of  9  o'clock  P.  M.  and  8  o'clock  A.  M.,  and  also  at  such  times  as  extreme  sickness 
may  exist  in  the  family  of  any  of  the  complainants  endangering  the  life  of  the 
patient,  upon  notice  to  defendant  accompanied  by  the  certificate  of  two  reputable 
physicians,  but  leave  is  hereby  reserved  to  the  defendant  to  move  at  the  end  of  this 
term  for  a  modification  of  this  injunction  upon  the  testimony  already  heard  and 
further  testimony  which  may  then  be  offered  as  to  the  mcdus  taken  by  the  defend- 
ant to  lessen  the  noise  of  said  roller-coaster,  so  that  the  same  is  no  longer  a  nui- 
sance; and  it  is  ordered  that  the  defendant  pay  the  costs  of  the  case,  and  execution 
is  awarded  therefor.  To  all  of  which  the  defendant  excepted  and  hereby  giye* 
notice  of  appeal  herein.    Bond  fixed  at  % 
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Blizabbth  Kent  v.  Odd  Fki.i.ows'  Beneficial  Assk. 

1.  Courts  will  not  review  the  expulsion  of  a  member  from  a  mutual  order,  on  due 

notice  and  trial  for  irregularities,  but  will  for  fraud  or  collusion. 

2.  It  will  not  be  presumed  that  the  trial  was  while  the  party  was  insane,  although 

he  had  been  insane  before,  but  insanity-  must  be  proven  by  a  preponderance  of 
evidence. 

Bingham,  J.  (orally) 

The  case  against  the  Odd  Fellows'  Beneficial  Association  is  a  case 
commenced  hy  the  plaintiff,  in  which  she  alleges  her  husand,  William  R. 
Kent,  ^as  a  member  of  the  Odd  Fellows'  Beneficial  Association,  and  that 
he  was  entitled  to  certain  benefits  as  a  member  of  class  A.,  B.  and  C.  of 
that  association.  It  is  further  alleged  that  he  was  not  upon  his  death  in 
arrears  to  his  lodge,  the  Capital  Lodge  of  the  I.  O.  O.  F.  of  Columbus; 
that  no  dues  remained  unpaid;  that  he  was  in  good  standing  and  that  he 
was  not  in  default  for  payment  of  any  assessments  that  had  been  made 
upon  him  by  the  defendant,  the  Odd  Fellows*  Beneficial  Association. 
There  is  also  an  amended  petition,  and  also  further  averments  in  regard 
to  the  standing  of  the  plaintiff's  husband,  William  R.  Kent,  in  his  life- 
time, in  the  Capital  Lodge. 

The  averment  is  made  that  there  was  an  attempt  to  expel  him  by 
the  Capital  Lodge  because  of  certain  charges  preferred  against  him,  and 
charges  are  made  in  the  petition  that  the  defendant,  the  Odd  Fellows* 
Beneficial  Association,  and  the  Capital  Lodge,  were  in  collusion,  and  con- 
federated together  to  injure  and  defraud  the  plaintiff's  husband,  and  to 
expel  him  from  the  lodge  because  of  the  fact  that  he  was  sick  and  had 
become  sick  sometime  Deforethe  commencement  of  these  proceedings  by 
the  Capital  Lodge,  and  had  been  declared  insane,  and  was  liable  to  be  of 
great  expense  to  the  lodge  while  he  lived,  and  at  his  death  his  relatives 
or  his  beneficiaries  in  the  insurance  which  he  had  in  the  defendant,  would 
be  entitled  to  a  large  sum  of  money.  And  to  prevent  this,  it  is  claimed 
by  the  plaintiff,  in  her  petition,  that  the  lodge  and  the  association  con- 
federated together  and  conspired  for  the  purpose  of  fraudulently  and 
wrongfully  expelling  him  from  the  order  and  from  this  lodge. 

Now,  the  issues  which  are  mdde  here,  which  probably  may  be  con- 
sidered as  decisive  of  this  case,  and  which  are  decisive  of  it  in  my  judg- 
ment, are  raised  from  the  averments  of  the  petition  made  in  this  respect, 
because  it  is  contended  by  no  one  but  that  the  matters  contained  In  the 
charges  preferred  against  William  R.  Kent  by  the  Capital  Lodge,  were 
matters  within  the  proper  jurisdiction  of  the  lodge.  They  had  the  juris- 
diction ana  the  right,  according  to  the  by-laws  and  rules  and  regulations 
of  the  order,  to  prefer  charges  of  that  character  against  him,  and  to  try 
him  upon  those  charges  in  accordance  with  the  rules  and  regulations  of 
the  order. 

Now,  if  they  acquired  jurisdiction, — if  the  proper  steps  were  taken  to 
acquire  jurisdiction,  and  they  did  acquire  jurisdiction,  and  there  i^as  no 
legal  impediment  to  their  proceedings,  then  their  decision  would  be  unques- 
tionably final  as  far  as  courts  of  law  are  concerned.  No  court  of  law 
would  undertake  to  intervene  and  try  this  case  upon  its  merits  after  it 
had  been  tried  upon  its  merits  by  a  lodge  having  acquired  proper  jurisdic- 
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tioQ  over  the  subject  matter.  That  I  think  is  very  clear.  Neither  would 
a  court  undertake  to  try  or  hear  or  determine  whether  or  Dot  their  pro- 
ceedings were  in  every  respect  legal,  or  in  every  respect  free  from  error, 
or  whether  or  not  they  had  committed  some  error  in  the  course  of  the 
proceedings,  which  m^ght  be  cause  for  setting  aside  a  judgment  in  a  prop- 
erly reviewing  court  upon  error.  I  take  it  that  no  court  of  law  under  our 
statutes  and  constitution  would  take  cognizance  of  the  case  in  that  aspect, 
as  a  mere  court  of  error,  and  undertake  to  reverse  or  set  aside  the  find- 
ing or  decision  of  the  lodge  for  mere  errors  in  the  proceedings,  it  being 
admitted  that  the  court  had  jurisdiction  aud  proceeded  to  try  the  case 
in  good  faith,  and  especially  would  that  not  be  the  case  where  relief  is 
provided  for  errors  committed  by  the  lodge  in  course  of  iheir  proceedings 
in  the  organiza:ion  itself,  it  being  shown  in  evidence  that  there  are  higher 
bodies  in  the  lodge  to  which  appeals  may  lie  and  in  which  proceedings 
in  error  may  be  prosecuted  to  trials  had  in  lodges  of  this  description  and 
order. 

But  what  this  court  would  undertake  to  do  as  a  court  of  equity,  1 
think,  and  for  that  reason  the  demurrer  to  the  amended  petition  was  over- 
ruled as  I  remember  it,--this  court  would  undertake  to  set  aside  a 
judgment  of  such  a  tribunal  if  it  was  procured  by  fraud  and  collusion. 

Because  in  that  case  it  would  be  a  nullity,  and  in  that  case  a  party 
would  not  have  to,  necessarily,  and  ought  not  to  be  required  to  go  through 
the  farce  of  going  to  a  higher  tribunal  of  that  order  upon  a  judgment 
that  is  in  and  of  itself  a  nullity,  for  the  purpose  of  procuring  its  reversal. 
And  in  this  case,  it  must  be  remembered  that  this  is  an  action  by  a  third 
party,  a  beneficiary,  to  recover  the  benefits  accruing  to  this  decedent,  a 
it  is  alleged,  by  reason  of  his  membership  in  the  beneficial  association. 
But  it  being  a  rule  of  that  association  that  before  an  order  can  be  ob- 
tained from  the  association  upon  the  treasurer  for  the  payment  of  the 
money,  that  a  certificate  must  be  furnished  by  the  lodge  to  which  the 
deceased  member  belonged,  certifying  to  the  fact  that  he  was  not  in 
arrears  for  dues  for  six  months  prior  to  his  death,  and  that  he  was  a  mem- 
ber in  good  standing  at  the  time  of  his  death  (perhaps  that  covers  all 
that  is  required  by  the  certificate;  I  don't  remember  distinctly  as  to  that) 
— inasmuch  as  that  is  required,  and  inasmuch  as  in  this  case  ii  was  not 
given,  it  became  necessary  for  this  plaintiff  to  notice  that  fact  and  to  ex- 
cuse it,  and  in  so  doing  it  became  necessary  for  her  to  recite  the  history 
of  the  expulsion,  or  the  attempted  expulsion,  as  is  claimed  by  the  plain- 
tiflF,  of  her  husband,  William  R.  Kent,  from  this  lodge,  and  to  aver  that 
it  was  illegal  and  was  obtained  and  brought  about  by  the  collusion  and 
fraud  aud  wrongdoing  of  the  defendant,  the  beneficial  association,  to- 
gether with  this  lodge,  confederating  together  for  that  purpose,  and  to 
ask  that  it  be  set  aside.  That  of  course  is  merely  a  formal  matter,  for 
there  is  no  particular  necessity  of  setting  it  aside  if  it  is  a  nullity.  And 
yet  it  is  ail  right  in  form  and  it  is  lawful  for  a  court  of  equity  to  fset  it 
aside,  like  the  judgment  of  any  other  tribunal  that  is  sought  to  be  set 
aside,  upon  a  proceeding  instituted  for  that  purpose  and  charging  fraud 
and  collusion  as  a  ground.  And  hence  it  was  necessary  to  ask  that  this 
judgment  be  set  aside,  in  order  that  the  proceedings  of  the  lodge  itself, 
and  the  Judgment  rendered  upon  the  record  there,  might  be  brought 
clearly  within  the  jurisdiction  of  this  court.  There  is  another  allegation 
made,  that  the  judgment  of  this  lodge  was  not  legally  obtained,— that  is, 
legally  entered;  that  it  was  not  entered  in  such  a  way  as  to  be  of  any 
force  or  weight.     In  other  words,  the  constitution  and  by-laws  of  the  order 
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required  that  a  certain  vote  is  necessary  in  order  to  expel  one  from  the 
lodge.  It  is  alleged  by  the  plaintiff  that  this  vote  was  less  than  the  num- 
ber required  by  the  rules  and  regulations  of  the  order, — was  not  two-thirds, 
the  number  required  by  the  rules  of  the  order, — but  was  one  less,  and 
therefore  the  judgment  was  illegal.  There  are  also  averments  as  to  the 
specifications  preceding  the  vote  on  expulsion,  to  the  effect  that  those 
were  not  sustained  by  the  requisite  number  of  votes,  but  that  the  presid- 
ing ofRcer  declared  them  so  sustained,  and  so  entered  them  upon  the 
record,  as  being  sustained  by  a  two-third  vote.  I  take  it  that  all  of  the 
matters  in  relation  to  these  proceedings  and  the  votes  taken  there  in  the 
lodge  up  to  the  time  of  the  tinal  vote  upon  expulsion,  would  be  matters 
that  would  relate  to  the  proceedings  or  irregularities  in  the  proceedings, 
and  not  relate  to  the  power  of  the  court  or  the  tribunal  undertaking  to 
pass  judgment. 

Now,  there  is  no  question  but  what  the  second  specification  of  the 
charge  was  sustained  by  the  requisite  two-thirds  vote.  That  embraces  a 
charge  for  drunkenness,  and  conduct  unbecoming  an  Odd  Fellow  and  a 
gentleman,  and  was  such  conduct  as  was  calculated  to  disgrace  his  family 
and  the  order  of  which  he  was  a  member.  That  was  sustained  by  the 
requisite  vote.  Now  the  charge  itself  was  not  sustained,  the  vote  of  19 
to  10  is  not  two-thirds,  but  the  vote  on  expulsion  was  sustained  by  the 
requisite  number  of  votes,  20  for  to  9  against, --being  more  than  two- 
thirds.  So  that  in  my  judgment  disposes  of  that  question,  and  it  will  not 
be  necessary  to  return  to  it.  In  my  judgment  the  plaintiff  is  not  entitled 
to  recover  on  that  account.  That  is  to  say,  the  judgment  of  the  order  is 
not  void  for  that  reason.  All  such  matters  of  error,  which  are  argued  by 
counsel,  are  simply  matters  which  might  be  taken  to  a  court  authorized 
to  take  notice  of  the  proceedings  simply  as  a  court  of  error,  but  as  a  court 
of  equity  you  can  only  look  to  that  which  relates  to  the  power  or  want 
of  power  of  the  court  passing  judgment,  and  to  the  questions  of  fraud 
and  jurisdiction.  You  can  look  10  no  irregularity  or  error  in  the  proceed- 
ings if  the  court  has  lawfully  acquired  jurisdiction,  as  a  sufficient  reason 
for  setting  aside  this  judgment;  that  would  constitute  no  reason;  that  is, 
no  good  reason  for  a  court  of  equity,  to  set  aside  this  judgment.  And, 
therefore,  the  expulsion  having  been  by  a  legal  vote,  and  the  vote  upon 
one  specification  at  least  being  sustained  by  a  legal  vote,  embracing  mat- 
ters which  would  be  sufficient,  if  true,  to  authorize  a  judgment  of  expul- 
sion, whatever  irregularity  there  may  be  in  this  proceeding,  whatever 
error  there  may  be  in  it,  it  is  not  a  void  proceeding.  The  judgment  is 
not  void.  If  anything,  it  is  nothing  more  than  voidable,  and  if  it  is  simply 
asked  to  set  aside  because  of  irregularities  and  errors  in  the  proceedings, 
it  is  beyond  the  jurisdiction  of  this  court  in  this  proceeding. 

Now,  as  to  the  question  of  fraud.  In  my  judgment  the  evidence 
fails  to  show  that  there  was  any  conspiracy  on  the  part  of  this  defendant, 
the  Odd  Fellows'  Beneficial  Association,  with  the  Capital  Lodge,  for  the 
purpose  of  fraudulently  and  wrongfully  putting  Mr.  Kent  out  of  the 
order.  That  there  may  have  been  some  improper  proceedings;  that  some 
members  may  have  entertained  an  improper  feeling  toward  Mr.  Rent, 
which  was  not  in  accord  with  the  principles  inculcated  and  taught  by  the 
Order  itself,  may  be  true;  but  there  is  no  such  thing  as  a  conspiracy 
proven  by  the  testimony  in  this  case,  nor  is  there  any  proof  of  fraudalent 
course  of  conduct  on  the  part  of  this  defendant,  the  Odd  Fellows'  Benefi- 
cial Association,  with  the  Capital  Lodge,  for  the  purpose  of  producing 
that  result.     The  judgment  of  the  Capital  Lodge  in  the  matter,  under  all 


Vol.  XIV.  I,AW  BULI^BTIN. 525 

257  Kent  ▼.  Beneficial  A«8n. 

the  circumstaQces^  and  under  all  the  evidence,  may  not  be  such  as  this 
coart  would  be  inclined  as  an  individual  merely,  sinrply  considering  its 
own  feelings  and  opinions  to  render  upon  the  evidence  produced  before 
it;  but  if  I  had  such  an  opinion;  it  would  have  nothing  to  do  with  what 
we  should  do  as  a  court  in  this  C£se.  We  h^ve  no  right  to  review,  as  I 
said  sometime  ago,  the  proceedings  of  this  Order  in  a  case  over  which 
they  have  acquired  the  proper  jurisdiction  of  the  subject  matter  and  of 
the  person,  upon  its  merits.  You  can  only  do  so  for  fraud  and  conspiracy, 
or  for  want  of  jurisdiction.  There  is  no  question  about  the  jurisdiction 
of  the  person  in  this  case,  because  Mr.  Kent  was  there  by  himself  and  by 
his  attorney.  And  as  to  the  question  of  fraud  and  conspiracy,  I  have  al- 
ready outlined  my  views  upon  that  subject. 

There  is  one  question  further  to  be  considered  in  this  matter,  and 
that  is  this:  There  is  an  allegation  that  William  R.  Kent  at  the  time  of 
his  expulsion  was  insane*. 

I  think  that  if  it  was  clearly  shown  that  Mr.  Kent,  at  the  time  he 
was  brought  before  his  lodge  for  trial,  was  insane,  or  his  mind  was  so 
deranged  that  he  was  not  capable  of  making  an  intelligent  defense  to  the 
proceedings  instituted  against  him,  or  failed  to  comprehend  their  effect  and 
meaning,  that  this  would  be  a  ground  for  setting  aside  the  judgment. 
For  the  law  expressly  provides  that  anybody  who  has  become  disabled  in 
this  respect  and  is  not  possessed  of  his  powers  of  reason,  or  is  not  in  a 
sane  condition,  cannot  be  made  the  subject  of  lega'.  proceedings  on  the 
part  of  anybody  claiming  to  exercise  judicial  powers,  except  as  is  provided 
for  by  our  statute  enacted  for  the  purpose  of  taking  care  of  the  insane. 

The  evidence  shows  that  William  R.  Kent  had  been  adjudged  insane 
and  had  been  sent  to  the  asylum  and  kept  there  for  u  period  of  time  and 
then  discharged.  It  is  not  very  clearly  shown  that  he  was  discharged 
because  cured,  nor  is  the  contrary  shown.  But  he  had  been  at  that  time 
for  quite  a  long  period  out  of  !he  asylum, — at  the  time  of  his  expulsion. 
I  think  the  evidence  shows,  about  a  year,  or  perhaps  a  little  more  than 
that.  This  expulsion  occured  in  August,  1877,  and  I  think  the  evidence 
shows  that  he  was  discharged  from  the  asylum  about  that  same  time  in 
the  month  of  August,  1876,  or  possibly  it  may  have  been  in  July.  The 
evidence  as  to  his  mind,  after  he  came  from  the  asylum,  up  to  the  time  of 
this  expulsion,  and  for  some  time  afterwards,  seemed  to  show  that  he 
was  one  having  his  reason.  He  was  at  times  transacting  business  of  his 
own,  and  seemed  to  be  possessed  of  his  reason.  It  is  claimed  by  the 
defendants  that  his  sickness  was  brought  about  possibly  by  his  own  dis- 
sipation. 

There  is  some  controversy  in  the  evidence  as  to  whether  his  sickness 
did  arise  from  that  or  not,  but  he  zeemed  to  have  the  possession  of  his 
faculties  and  his  reason.  He  seemed  to  be  irritable,  but  notwithstanding 
rational.  I  think  it  is  true  that,  at  that  time,  he  was  possessed  of  his 
reason. 

Taking  all  the  evidence  together,  of  course,  under  such  circum- 
stances, something  is  due  to  the  fact  that  he  was  before  a  tribunal  of  men 
for  trial,  who  were  probably  interested  in  being  relieved  of  him,  but 
were  bound  by  very  strong  obligations  to  do  justice  by  him.  And  if  he 
had  at  that  time  been  bereft  of  his  reason,  or  insane,  the  insanity  was 
not  apparent  and  hard  to  be  discovered,  and  not  susceptible  to  ordinary 
observation.  It  would  hardly  be  presumed  that  they  would  trump  up 
matters  against  him  and  prefer  charges  against  him  as  to  his  conduct 
uhile  he  was  insane,  as  not  being  that  of  a  gentleman,  and  in  accordance 
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with  Odd-Fellowship,  and  then  while  he  was  insane  try  him  and  expel  him 
from  the  order.  I  say  it  would  hardly  be  presumed  that  that  would  be 
so.  It  would  require  proof,  and  satisfactory  proof, — by  a  fair  prepond- 
erance of  the  evidence,  to  show  that  such  was  the  fact.  I  am  inclined  to 
think  that  the  evidence  does  not  show  that  such  was  the  state  of  facts, 
and  I  am  of  opinion  that  he  was  possessed  of  his  reason.  CoL  Groom, 
who  was  his  counsel  at  the  time  of  the  expulsion,  testifies  that  he  does 
not  think  he  was  a  crazy  man,  or  that  he  was  a  lunatic;  but  he  sometimes 
thought  that  he  was  not  exactly  right  in  his  mind  in  some  respects.  This 
is  the  expression  of  Col.  Groom,  that  he  was  not  a  crazy  man  nor  a  luna- 
tic; that  he  was  not  a  perfectly  sound  minded  man,  but  still  not  a  person 
who  could  he  called  a  lunatic  or  an  insane  man.  That  perhaps  is  about  as 
strong  testimony  as  there  is  upon  that  subject. 

There  are  somethings  in  relation  to  these  proceedings,  as  the  evi- 
dence now  developes  the  matter  to  the  court,  and  as  the  record  presents 
them  to  the  court,  which  I  must  confess  I  can  hardly  understand;  but 
not  being  a  member  of  the  organization,  and  not  understanding  its 
mysteries,  this  may  probably  account  for  matters  which  otherwise  I  might 
understand,  relating  to  this  proceeding.  As  I  said  before,  I  consider  my 
self  barred  from  inquiring  into  the  merits  of  this  question,  as  to  whether 
Mr.  Kent  ought  to  nave  been  expelled  or  not  by  this  order.  I  think  that 
is  very  clear  that  a  court  of  equity  cannot  interfere  to  merely  rectify 
errors  and  irregularities  in  the  proceedings.  Upon  that  point  I  think  the 
authorities  all  agree  that  the  adjudications  of  the  Order  itself  are  final, 
and  of  coprse  the  law  will  not  mtervene  to  set  them  aside,  for  mere  ir- 
regularities or  errors  of  judgment  in  the  proceedings  where  they  have 
acquired  jurisdiction  of  the  person  and  have  jurisdiction  of  the  subject 
matter,  and  are  acting  within  the  scope  of  their  authority.  Under  such 
circumstances  this  court  and  no  other  court  of  law  will  undertake  to  re- 
verse their  judgments  or  interfere  with  them. 

And  that  excludes  most  of  the  questions  which  are  made  by 
counsel  for  plaintiff  in  their  argument.  It  is  hardly  contended  by 
counsel  for  plaintiff,  and  it  is  not  argued  by  them,  that  they  have  sac- 
ceeded  in  showing  the  conspiracy  which  is  charged  in  the  petition.  I 
think  it  rs  argued  that  the  proof  shows  that  Kent  was  insane  at  the  time 
of  his  expulsion. 

After  having  given  the  testimony  upon  that  question  a  full  considera- 
tion, to  which  the  importance  of  the  case  entitles  it,  it  is  my  opinion  that 
there  is  not  a  preponderance  of  the  evidence  showing  that  he  was  insane. 
It  is  contended  also  that  this  vote  of  expulsion  is  not  a  legal  vote.  The 
record  shows  that  it  was  3o  to  9.  There  are  some  witnesses  who  testi- 
fied in  the  first  instance  that  they  were  members  and  that  the  vote  was 
19  to  10,  but  when  their  attention  is  called  to  the  record  they  waiver  in 
their  faith  as  to  their  being  right  in  their  recollection,  and  they  are  not 
willing  to  say  but  what  it  might  have  been  as  the  record  discloses,  20  to  9. 

I  hold  that  the  judgment  in  this  case  is  to  be  for  the  defendant.  Of 
course  there  is  a  large  amount  of  testimony  in  this  case,  which,  in  the 
view  the  court  has  taken  of  it,  becomes  entirely  irrelevant,  and  it  may  be 
said  ought  to  have  been  so  regarded  by  the  court  at  the  time  of  the  trial 
and  rejected.  But  counsel  will  remember  that  our  ruling  upon  these  sab* 
jec^s,  during  all  this  time  was,  that  this  evidence  might  be,  to  some  ex- 
tent, however  remote,  competent  as  reflecting  upon  the  question  of  good 
faith  on  the  part  of  these  societies,  and  the  questions  of  frand  and  coa« 
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spiracy  charged  in  the  petition,  and,  therefore,  this  evidence  was  all  per- 
mitted to  be  introduced,  relating,  of  course,  to  the  merits  of  the  case 
which  is  supposed  to  have  been  produced  before  the  lodge,  but  a  presenta- 
tion of  the  facts  and  circumstances  more  or  less  which  were  probably  pro- 
duced before  the  lodge. 

I  find  against  the  plaintiff  on  the  question  of  fraud  and  conspiracy, 
and  hence  a  great  deal  of  this  evidence  becomes  entirely  irrelevant  in  the 
case  except  so  far  as  it  relates  to  the  question  of  insanity,  and  the  ques- 
tion of  insanity  and  the  question  of  jurisdiction,  and  we  pass  upon  those 
questions  as  we  find  a  preponderance  of  the  evidence  requires, 

(Plaintiff  notes  an  exception.) 

Byrne,  Peters  &  Ewing,  for  plaintiff. 
Col.  J.  T.  Holmes,  for  defendant. 


INJUNCTIONS— ELECTIONS.  S 1 5 

[Hamilton  Common  Pleas,  1885.] 

Gborgb  W.  Hardacrb  et  al.  v.  Danibl  J.  Dalton,  bt  al. 

1.  I&jiinction  against  counting  illeg^al  returns  by  a  clerk  and  justices,  and  issuing 

certificates  upon  them,  is  within  the  jurisdiction  of  courts,  especially,  as  to 
legislative  offices,  where  a  remedy  by  contest  is  not  adequate,  and  the  legisla- 
ture cannot  consider  the  case  until  it  is  in  session,  and  the  contestees  have  be- 
come members  of  it 

2.  Electors,  and  candidates,  in  the  capacity  of  electors,  may  join  as  plaintiffiv 

BucHWALTBR,  J.  (oially.) 

This  case  is  before  me  upon  a  motion  to  dissolve  the  temporary 
restraining  order  heretofore  granted,  and  upon  a  general  and  special  de- 
murrer as  hereafter  stated  to  the  petition  and  amendment  thereto. 

The  petition  alleges  that  on  the  X3th  of  October,  1885,  the  plaintiffs 
were  electors  of  this  county,  and  as  such  were  eligible  to  be  elected,  and 
were  each  candidates  on  the  Republican  ticket  for  the  office  of  Senator,  to 
be  elected  to  the  General  Assembly  from  this  county  at  that  election ; 
that  they  have  received  a  plurality  of  all  the  legal  votes  cast  at  said  elec- 
tion over  and  above  all  other  candidates,  and  are  entitled  to  receive  from 
the  Clerk  certificates  of  election  as  appears  by  the  returns  in  his  office. 
That  by  the  legal  returns  as  made  to  said  Clerk  they  have  a  plurality 
of  all  the  votes  cast  over  and  above  all  other  candidates  at  said  election 
for  said  offices,  and  are  entitled  to  certificates  of  election;  that  said 
defendants  have  canvassed  and  abstracted  the  returns,  from  nearly  all  the 
precincts  of  said  county,  and  are  about  to  declare  the  result  of  the  same, 
and  to  issue  certificates  of  election  in  pursuance  of  said  result. 

They  further  aver  that  defendants  have  canvassed  and  abstracted 
certain  precincts  named,  which  returns  are  wholly  illegal  and  not  the 
true  and  lawful  returns  of  said  precincts,  which  defendants  have  no 
authority  in  law  to  canvass,  and  which  being  so  canvassed  by  them  will 
deprive  the  plaintiffs  of  their  certificates  of  election  to  said  office,  to 
which  they  have  been  legally  elected,  and  which  certificates  they  are  right- 
fally  entitled  to;  but  that  said  defendant,  Dalton,  as  Clerk,  is  about  to 
issae  certificates  to  each  of  their  said  opponents,  James  C.  Hopple,  John 
Brashears,  Robert  Kuehnert  and  Moses  F.  Wilson,  candidates  on  the  Dem. 
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ocratic  ticket  at  said  election.  Then  follows  a  more  specific  allegation 
as  to  the  illegal  returns  about  to  be  canvassed ;  and  there  ij  an  averment  by 
the  way  of  an  amendment  to  the  petition  that  each  of  the  plaintiffs  m  his  own 
behalf  has  filed,  and  now  has  pending  in  the  circuit  court  of  this  couoty 
a  petition  for  a  preemptory  writ  of  mandamus,  to  require  the  defendants 
to  determine  to  whom  said  certificates  shall  issue,  declare  the  result  of 
said  election  upon  such  returns,  and  to  make  all  proper  orders;  and  that 
unless  the  defendants  are  restrained  from  canvassing  and  abstracting 
such  illegal  returns,  and  from  declaring  the  result,  which  is  not  the  true 
result  which  should  be  declared  from  the  legal  returns  of  said  election,  he 
would  issue  said  cetificates  to  said  Democratic  candidates  for  said  office; 
that  the  hearing  and  determination  in  said  circuit  court  will  require  about 
ten  days,  and  that  if  not  so  restrained  as  aforesaid,  great  and  irreparable 
damage  and  injury  will  be  done  the  plaintifiFs,  who  will  be  deprived  of 
their  certificates,  and  being  without  any  adequate  remedy  at  law,  they 
pray,  therefore,  a  restraining  order  from  this  court. 

After  formal  notice  upon  the  defendants  a  temporary  restraining 
order  was  granted  at  5:30  P.  M.,  October  2r,  1885,  and  on  the  following 
morning  a  hearing  was  at  once  begun,  upon  the  motion  of  the  defendants 
to  dissolve  the  temporary  order,  on  the  ground  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  and  also  upon  the 
demurrer  to  this  petition  and  the  amendment  thereto,  first,  for  misjoin- 
der of  parties  plaintiff;  second,  because  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  between  the  plaintiffs  and  the 
defendants;  third,  that  the  petition  contains  no  facts  entitling  the  plain- 
tiffs to  a  permanent  injunction  or  relief;  fourth,  because  the  court  has  no 
jurisdiction  of  the  subject-matter  of  the  proceeding. 

It  is  manifest  that  the  demurrer  raises  every  point  suggested  by  the 
motion. 

Only  a  brief  time  has  been  taken  by  this  court  to  consider  such  im- 
portant legal  questions  as  here  involved,  but  the  canvassing  work  of 
defendants  should  not  be  unduly  delayed. 

As  to  the  first  question  raised  by  the  demurrer:  Is  there  a  misjoinder 
of  the  parties  plaintiff? 

Every  elector  can  be  heard  in  any  proper  proceeding  before  the  con- 
stituted tribunal  to  determine  the  result  of  an  election.  These  petition- 
ers sue  in  two  capacities,  that  of  electors  and  candidates.  As  electors, 
each  is  interested  in  the  result  as  to  all  and  each  of  the  four  offices  of 
State  Senator;  that  by  virtue  of  his  rights  and  duties  as  an  elector,  each 
then  has  a  common  interest  in  the  result  of  the  controversy  as  to  the 
other,  and  as  to  the  petition  of  the  other  filed  in  mandamus.  See  7 
Clarke,  Iowa,  397,  holding  that  eighty-three  informants  (voters)  of  the 
precincts,  suing  in  the  name  of  the  State,  asking  a  writ  of  mandamus  to 
compel  a  canvass  of  the  votes,  cast  herein  were  parties  beneficially  inter- 
ested. In  this  aspect  of  the  case  there  is  no  misjoinder,  and  it  is  not 
necessaiy  to  consider  whether,  if  their  averment  had  been  solely  as  to 
their  right  as  candidates,  there  would  be  misjoinder;  upon  that  subject 
I  should  entertain  grave  doubts.  It  was  recently  held  in  this  court  in 
Sclueter  v.  Bellingheimer,  anif^  000,  in  what  was  known  as  the  roller- 
coaster  case,  that  although  the  plaintiffs,  who  sought  to  enjoin  the  con- 
tinuance of  a  nuisance,  by  noise,  which  affected  all  of  them  substantially 
alike,  only  varying  in  degree,  being  a  common  injur)',  may  have  had 
separate  individual  property  rights,  yet  there  was  a  common  complaint  as 
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made  by  all,  and  that  the  joinder  was  proper.     In  that  holding  I  was  sus- 
tained by  the  31  Michigan,  290,  Robinson  v.  Ball,  and  other  cases  cited. 

The  second  ground,  considered  in  its  logical  order,  is  the  fourth 
earned  in.  the  demurrer:  Because  the  court  has  no  jurisdiction  of  the 
subject-matter  of  the  proceeding.  As  I  understand  the  proposition  of 
counsel  for  defendants,  it  is  that,  if  a  writ  of  mandamus  be  asked  either 
of  this  or  the  circuit  court,  neither  court  would  have  jurisdiction  of  the 
subject-matter  viz;  the  direction  of  the  defendants  in  the  canva<;sing  of 
returns,  declaring  the  results  and  issuing  the  corresponding  certificates  of 
election,  and  that  therefore  no  jurisdiction  attaches  to  a  court  of  equity  in 
aid  of  such  writ  of  mandamus,  and  counsel  for  defendants  rely  upon  Peck 
V.  Weddell,  17  O.  S.,  271,  and  Ingerson  v.  Berry,  14  O.  S.,  315.  The 
proposition  here  presented  has  not,  in  my  opinion,  been  determined  inthis 
state,  as  an  examination  of  the  facts  of  each  case  will,  I  maintain,  so  estab- 
lish. In  the  case  of  Peck  v.  Weddell,  supra^  a  suit  to  enjoin  the  clerk  from 
recording  the  abstract  of  the  vote  and  the  declaration  of  the  result  of  an 
election,  the  court  simply  hold  **that  allegations  of  fraud  and  illegality  in 
conducting  the  election,  constitute  no  sufficient  ground  for  such  injunction. 
Wrongs  of  such  a  nature  can  be  inquired  into  and  redressed  only  by  means 
of  a  contest  of  the  election,  pursuant  to  the  provisions  of  the  statute.'* 

The  questions  of  law  were  all  raised  by  a  demurrer  to  the  petition,  and 
a  careful  examination  of  the  record  and  statement,  of  facts  will  show  that 
every  averment  of  fact  upon  which  the  plaintiff  relied  was  as  to  some 
fraud  or  irregularity  in  the  conduct  of  the  election,  and  not  a  single  aver- 
ment of  fact,  as  to  frauds,  errors  or  mistakes  by  the  board  of  canvassers 
in  their  ministerial  work  upon  the  returns. 

So  that  no  fact  was  before  that  court  which  could  properly  ra.se  an 
issue  in  law  or  logic  to  draw  forth  a  rule  to  serve  as  a  guide  in  determin- 
ing the  issues  in  tt)e  case  at  bar.  Besides  in  that  case  as  the  clerk  and 
justices  had  already  abstracted  the  votes  and  declared  the  result,  they 
jftTt  functi  officio  \  and  the  petition  only  sought  to  prevent  the  clerk  from 
recording  their  declaration.  The  election  was  for  the  removal  of  a  county 
seaty  and  it  was  claimed,  the  law  provided  no  way  to  contest  such  an  elec- 
tion, and  that  the  court  of  equity  must  intervene;  hence  the  Supreme 
Court  was  called  upon  to  determine,  whether  the  contest  law  provided 
an  adequate  remedy  for  the  correction  of  errors,  frauds,  etc.,  occuring  in 
the  conduct  of  <:uch  an  election. 

In  the  14  O.  S.,  315,  the  State  exreL  Ingerson  v.  Berry,  the  con- 
troversy was  upon  proceedings  in  mandamus  on  the  application  of  the 
relator  against  Berry  the  clerk,  seeking  to  re-open  a  canvass  of  the  re- 
turns of  an  election  for  sheriff,  and  an  order  that  the  certificate  be  given 
to  him. 

The  facts  are  all  set  out  in  the  petition  and  answer,  and  it  appears 
that  the  clerk  and  two  justices  had  once  before  canvassed  the  returns, 
declared  the  result,  and  transmitted  to  the  Sec.  of  State  a  certificate  of 
election  in  favor  of  the  relator  opponent.  That  the  relator  then  gave 
notice  of  contest  to  his  opponent,  and  appealed  from  the  declaration  of 
the  result  of  the  board  of  canvassers,  and  that  the  proceeding  in  man- 
damns  was  begun  after  the  statutory  time  of  contest  had  expired. 

Two  grounds  for  the  refusal  of  the  writ,  then  are  manifest,  and  are 
specially  pointed  out  by  the  Supreme  Court.  First,  that  the  board  of 
canvassers  had  canvassed  and  abstracted  the  votes,  declared  the  result, 
md  issued  the  certificate  of  election  to  relators  opponent.     The  relator 

»     L  B         34 


530  OHIO  DECISIONS.  Vol,  XIV 


315  Hamilton  Common  Pleas. 

appealed  and  gave  notice  of  contest,  making  such  declaration  the  basit 
of  his  action ;  and.  therefore,  the  board  of  canvassers  were  fundi  officio 
and  could  not  be  re- convened. 

Second,  that  the  writ  of  mandamus  was  applied  for  after  the  expira- 
tion of  the  time  for  contest,  and  if  the  relator  was  too  late  in  giving  his 
notice  of  appeal  and  contest,  this  writ  could  not  avail  him  to  now  obtain 
jurisdiction;  it  would  be  a  vain  thing  to  issue  it;  and  if  in  due  time,  thea 
the  court  of  common  pleas  had  jurisdiction  on  his  own  appeal,  wherein 
the  contestee  had  become  a  party,  and  the  writ  could  not  issue  consistent 
•vith  the  substantial  rights  of  such  party.     *    •    * 

It  is  true  the  court  also  announce  that  **a  contest  on  appeal  to  the 
court  of  common  pleas  is  the  specific  remedy  provided  by  statute  for  the 
correction  of  all  errors,  frauds  and  mistakes,  which  may  occur  in  the  pro- 
cess of  ascertaining  and  declairing  the  public  will,  as  expressed  through  the 
ballot  boxes." 

But  it  is  to  be  remembered  this  general  language  was  applicable  to 
the  facts  of  that  case,  wherein  the  relator  had  already  sought  the  statu- 
tory remedy  to  recover  the  office,  which  his  opponent  then  had  possession 
of  upon  the  certificate,  theretofore  issued.  Clearly  then  he  had  an  ade- 
quate and  specific  remedy  for  all  issues  left  of  his  case. 

It  is  not  to  be  conceded,  however,  that  this  position  as  taken  by  this 
court  in  the  case  at  bar  as  to  the  force  and  effect  of  the  foregoing  deci- 
sions is  without  all  controversy;  it  is  a  serious  question  as  to  the  fall 
scope  of  the  authority  intended  by  these  cases.  But,  I  am  of  opinion, 
that  the  Supreme  Court  itself  maintains  the  same  interpretation  of  these 
authorities  as  here  claimed.  For  in  35  O.  S.,  64,  the  State  ex  rel.  Goss 
V.  Randall,  as  to  a  certain  election  of  a  superintendent  of  public  schools^ 
in  the  military  district  of  lands,  an  office  which  the  laws  of  the  State  pro- 
vided for  a  contest  of — and  I  have  notspecifically  examined  to  see  whethei 
that  contest  would  fall  within  the  statute,  or  whether  by  writ  of  quo  war- 
ranto, for  it  is  clear  that  where  a  statute  does  not  provide  for  a  contest, 
the  writ  of  quo  warranto  does  apply,  and  can  gfive  a  remedy;  therefore, 
iirhichever  it  was,  would  have  been  ample  to  determine  the  right  to  the 
office— the  Supreme  Court  discussed  it  upon  the  merits  of  the  controversy, 
and  not  upon  the  14th  or  17th  O.  S.,  it  appearing  that  the  board  whose 
duty  it  was  to  canvass  the  returns  had  preformed  their  ministerial  duty, 
and  refused  to  compel  them  to  count  returns  whch  had  not  been  returned 
and  delivered  as  provided  by  law. 

Again,  in  38  O.  S.,  599,  the  State  ex  rel.  James  £.  Campbell  ▼. 
Governor  Foster  and  others,  the  State  Canvassing  Board,  which  was  ao 
application  to  require  the  respondents  to  issue  a  certificate  to  Campbell  as 
Congressman,  instead  of  his  opponent,  Henry  L.  Morey,  on  the  ground 
of  misnomer  in  certain  ballots,  and  the  court  investigating  the  case  apon 
its  merits,  proceeds  to  determine  it  upon  the  ground  of  misnomer. 

If  the  14th  and  the  17th  O.  S.,  had  been  authoritative  statements  upon 
the  proposition  as  claimed  by  counsel  for  defendants,  they  would  have 
been  specific  ground  upon  which  the  court  could  stand;  I  do  not  believe, 
therefore,  that  they  regarded  them  as  authority,  but  as^zV/aupon  a  dififer- 
ent  state  of  facts  not  requiring  the  court  to  pass  upon  the  question  of 
the  right  to  direct  the  clerk  to  canvass,  while  yet  in  the  performance  of 
the  duty,  in  the  event  he  evaded  a  plain  duty  as  ministerial  officer;  the 
court  seems  to  have  assumed  jurisdiction  without  question,  and  where 
there  was  remedy  by  way  of  contest  between  the  two  gentlemen  tn  the 
House  of  Representatives.     Such  being  the  authority,  then,  in  this  State 
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apoo  the  subject,  we  look  elsewhere  for  specific  rulings  upon  the  subject- 
matter  of  facts  as  presented  in  this  court. 

In  68  Mass.  Rep.,  375,  C.  J.Shaw  held,  with  reference  to  an  election 
of  county  treasurer,  wherein  the  County  Commissioners  were  a  Board  of 
Canvassers,  **the  questions  are  whether  upon  the  return  of  the  commis- 
sioners of  their  report  as  amended  the  prosecutor,  of  this  writ,  was  entitled 
to  a  certificate  and  adjudication  that  he  had  the  highest  number  of  votes 
for  county  treasurer,  and  whether  this  question  can  be    inquired  into 
under  this  process.     We  are  not  now  to  consider  whether  the  county  com- 
missioners can  be  required  to  place  the  prosecutor  in  the  office,  it  may  b: 
that  even  if  he  should  succeed  and  show,  that  he  ought  to  have  been 
declared  duly  elected,  he  may  be  obliged  to  resort  to  his  gtw  warranto  in 
order  to  remove  the  present  incumbent  from  the  office  before  he  can  be 
restored;  and  we  understand  that  an  application  for  such  a  proceeding  is 
now  pending.     But  we  are  satisfied  that  it  is  competent  for  this  court, 
on  this  writ,  at  the  instance  of  the  prosecutor  to  inquire  into  the  facts  and 
to  require  the  county  commissioners  to  do  what  is  still  in  their  power  to 
do,  to  declare  and  certify  if  such  was  the  fact  that  the  prosecutor  had  the 
highest  number  of  votes  for  the  office,  as  one  step,  and  one  important 
step,  toward  obtaining  his  right,  without  which  he  could  not  obtain  it." 
[n  65th  Mo.  Rep.,  48c,  the  State  ex  rei.   Metcalfe  v.  Garesche,  the 
court  held:     '*In    a  proceeding  by  mandamus,   to   compel  a  board  of 
canvassers  to  count  a  vote  as  returned  by  the  officers  of  election,  when  it 
appears  that  an  alteration  has  been  made  in  the  return  of  the  vote,  but 
the  canvassers  do  not  know  whether  it  ^as  before  or  after  the  return  was 
delivered  to  them  by  the  officers  of  election,  the  circuit  court  will  inquire 
into  and  determine  what  the  return,  as  delivered,  actually  was,  and  will 
compel  them  to  make  the  count  accordingly.     Before  issuing  a  writ  of 
mandamus  to  a  mmisterial  officer  the  court  must  ascertain  what  is  his 
specific  legal  duty  in  the  premises." 

And  39th  111.  Rep.,  413,  the  People  ex  rel.  Fuller  v.  Hilliard  et  al., 
it  was  held:  **The  House  of  Representatives  in  a  State  Legislature  have 
no  such  jurisdiction  over  the  counting  of  the  votes  for  members  as  will 
oust  the  jurisdiction  of  the  common  law  courts  in  proceedings  by  man- 
damus against  canvassers.  The  member  elected  has  the  right  to  receive 
a  certificate  of  election,  and  if  it  is  refused  him  and  given  to  another,  he 
may  call  upon  the  courts  for  redress  by  mandamus.  Its  sole  purpose  is 
to  procure  the  requsite  evidence  to  present  to  the  House,  and  a  prima 
facie  right  to  a  seat  in  it,  independent  wholly  of  the  question  of  qualifica- 
tion; and  the  only  means  by  which  this  can  be  obtained  is  by  a  compul- 
sory writ  of  mandamus." 

In  10  Oregon,  53,  Simon  v.  Durham,  the  court  held:  ^'when  a  party 
injured  has  been  refused  a  certificate  of  election  by  the  canvassing  board, 
and  they  counted  unauthorized  returns  (votes  stated  on  loose  sheets,  not 
identified  or  attested),  the  writ  of  mandamus  will  lie  to  compel  the  board 
of  canvassers  to  make  a  legitimate  canvass  of  the  proper  returns." 

In  53  Cal.,  3,  Pachecro  v.  Beck,  the  court  held  that  the  writ  of  man- 
damus will  lie  to  compel  the  secretary  of  state  to  certify  the  election  of  a 
congressman,  from  returns  on  file,  and  to  disregard  extraneous  statements 
made  by  the  county  clerks,  whose  duty  it  was  to  send  the  election  returns 
to  the  secretary  of  state. 

19  N.  W.  Rep.,  685  (Neb.  Sup.  Court  Rep.,  1884),  State  ex  rcl. 
Whittmore  v.  Peacock : 
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**A  board  of  canvassers  of  election  returns  have  no  authority  to  cast 
out  and  refuse  to  count  returns  upon  their  tace  sufficiently  authenticated 
to  show  that  they  were  genuine;  if  they  could  throw  out  some  they  could 
throw  out  all,  or  enough  to  change  the  result  of  the  election,  and  disfran- 
chise a  portion  of  the  people,  and  defeat  the  will  of  the  majority;  but  sucti 
is  not  the  law. 

The  board  of  canvassers  have  no  discretion  in  the  premises.  Their 
duties  are  purely  ministerial,  and  they  may  bp  compelled  by  mandamus  to 
properly  count  such  returns  and  complete  the  canvass. 

Mere  right  of  action  as  by  contest  is  not  adequate.  It  is  not 
speedy  and  efficient." 

In  7  Bush.,  523  (Ky.  Ct.  of  appeals),  it  is  held:  **The  duties  of  a 
board  of  canvassers  are  merely  mechanical  or  mathematical ;  they  may 
possibly  judge  as  to  whether  or  not  the  returns  of  election  are  in  proper 
form  and  legally  attested;  but  after  that  they  must  compute  the  votes 
cast  for  the  several  candidates,  and  issue  certificates  of  election  in  accord- 
ance with  the  result.  Such  duties  are  purely  ministerial,  and  the  officers 
composing  the  board  may  be  compelled  by  mandamus  to  perform  them. 
The  person  receiving  the  highest  number  of  votes  is  entitled  to  the  certtli- 
cate  of  election.  The  certificate  is  the  evidence  of  election  of  the  person 
holding  it  to  the  office  claimed.  As  the  certificate  can  not  be  rightfully 
withheld  from  the  person  receiving  the  highest  number  of  votes,  and  as 
the  law  provides  no  other  remedy  by  which  it  can  be  obtained,  the  cir- 
cuit court  in  all  cases  must  have  power,  in  which  it  is  improperly  refused, 
to  reach  the  officers  composing'  the  delinquent  board  by  writ  of  man- 
damus." 

And  in  36  Wis.  Rep.,  498,  the  State  ex  rel.  McDill  v.  The  Board  of 
State  Canvassers,  etc.,  '*In  a  proper  case  this  court  will  require  the  board 
of  State  Canvassers  to  determine  in  accordance  with  law  which  one  of  the 
candidates  at  an  election  in  this  State  for  the  office  of  representative  in 
congress  of  the  United  States  is  entitled  to  their  certificate  of  election. 
In  such  a  case  the  power  of  determining  the  right  to  the  office  is  vested  by 
the  constitution  of  the  United  States  exclusively  in  the  House  of  Represen- 
tatives itself,  and  this  court  can  not,  therefore,  go  behind  the  returns  and 
investigate  frauds  and  mistakes  and  adjudge  which  candidate  was  elected, 
but  it  can  determine  whether  the  returns  made  to  the  State  Board  of  the 
votes  cast  in  any  county  for  such  office  should  be  included  by  the  State 
Board  in  their  canvass  and  statement  of  votes  cast  for  said  office."  Where 
any  such  return  is  void  upon  its  face,  it  should  be  rejected  by  the  state 
canvasses;  but  if  it  be  upon  its  face  such  as  the  law  requires,  it  must  be 
included  by  them  in  such  canvass  and  statement,  however  false  and  fraud- 
ulent it  may  be  in  fact." 

**High  on  Extraordinary  Legal  Remedies,"  Sec.  60.  **The  duty  of 
canvassing  election  returns  and  ascertaining  the  person  elected,  being,  as 
we  have  thus  seen,  a  ministerial  duty,  involving  the  exercise  of  no  discre- 
tion, and  properly  subject  to  the  coercive  action  of  the  writ  of  mandamus,  it 
follows  necessarily  that  the  same  rule  may  be  applied  to  the  duty  of  issu- 
ing a  certificate  of  election  to  the  person  who  has  received  the  greatest 
number  of  votes." 

Sectoin  61.  **The  rule  as  thus  stated,  in  no  manner  conflicts  with 
thp  principle  heretofore  discussed,  that  mandamus  does  not  lie  to  compel 
admission  to  an  office,  since  the  courts  have  recognized  a  clear  distinc- 
tion between  the  two  classes  of  cases.  And  while  the  granting  of  the 
writ  to  admit  an  applicant   to   an  office  would  necessarilv  have  the  effect 
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of  determining  the  title  thereto,  no  such  effect  can  possibly  attach  to  the 
writ  when  applied  to  compel  the  issuing  of  a  certificate  of  election. 

**The  certificate  of  election  is  by  no  means  conclusive  as  to  the  righi 
of  the  office,  but  is  merely  evidence  of  b,  prima  fcLcie  title  thereto,  upon 
which,  it  is  true,  the  holder  ma^  afterwards  be  enabled  to  prosecute  his 
right  in  an  other  form  of  proceeding,  but  which  does  not  of  itself  carry 
title  or  determine  the  right.  In  all  such  cases  the  courts  proceed  by 
mandamus  upon  the  presumption  that  the  counting  of  the  votes  and 
ascertaining  the  majorities,  and  then  giving  certificates  of  the  result, 
are  merely  ministerial  acts,  and  that  the  canvassers  from  the  nature  of 
the  case,  can  have  no  discretion  in  determining  who  is  elected,  this  being 
a  matter  of  mathematical  calculation,  or  a  conclusion  to  be  drawn  from 
the  facts,  and  in  no  manner  subject  to  the  control  of  the  officer  upon  those 
facts. 

**The  granting  of  the  writ  under  such  circumstances  neither  has  the 
effect  of  turning  out  the  actual  incumbent  of  the  office,  nor  affecting 
his  rights  in  any  manner,  since  he  is  not  before  the  court.  It  merely 
places  the  relator  in  a  position- to  be  enabled  to  assert  his  right,  which  he 
might  otherwise  not  he  enabled  to  do." 

It  is  manifest  that  a  contest  is  not  an  adequate  remedy,  and  the 
authorities  which  so  hold  are,  I  think,  well  grounded  in  reason.  The 
contest,  howsoever  successful,  does  not  restore  the  certificate  of  election 
which  gives  prima  facie  title  to  the  office  to  which  the  party  was  entitled, 
and  so  has  value.  It  has  value,  first,  in  the  organization  of  the  Senate.  It 
entitles  the  holder  to  participate  in  the  organization  of  the  body  in  which 
afterward  by  contest  he  may  be  declared  to  be  the  rightful  member. 
Again,  it  gives  him  an  advantage,  if  a  contest  must  be  made,  by  casting 
the  burden  of  proof  upon  his  opponent.  And  it  must  be  remembered 
that  under  the  law  of  this  State  it  is  impossible  for  a  legislative  officer  to 
contest  his  office  until  the  body  to  which  he  is  elected  is  in  session.  In 
other  words,  he  can  have  no  hearing  in  the  contest,  until  the  member  who 
may  wrongfully  have  a  certificate  has  become  member  of  the  body.  For  a 
county  office  it  is  possible  that  the  contest  may  be  determined  by  the 
courts,  and  the  rightful  occupant  have  his  title  determined  before  the  term 
of  office  may  begin;  but  such  is  not  the  case  with  the  legislative  office. 

Now,  I  am  clear  that  the  law  makes  no  distinction  as  to  the  jurisdic- 
tion of  the  court,  whether  it  be  di4recting  the  Canvassing  Board  with  refer- 
ence to  their  duty  concerning  the  returns  as  to  either  a  Congressman,  a 
State  Senator,  a  Representative,  the  Judc:e  of  a  court  or  any  count  yofficer. 
It  is  no  encroachment  upon  their  jurisdiction;  it  directs  the  ministerial 
officers  who  have  charge,  that  they  make  the  count,  and  how  to  make  ic 
it  is  to  be  presumed  that  one  anxious  in  the  preformance  of  his  duties, 
will,  if  doubtful  questions  arise,  prefer  the  direction  of  the  court. 

By  Sec.  6743.  R.  S.,  and  by  all  the  authorities  on  the  subject,  the 
mere  ministerial  duties  of  an  officer  as  provided  by  law  may  be  enforced 
by  the  writ  of  mandamus.  I  have  found  no  court  holding  that  any 
statute,  like  that  of  Ohio,  gave  the  Canvassing  Board  any  judicial  or 
quasi-judicial  power,  or  imposed  any  other  ministerial  duty  upon  them;  as 
said  by  the  court  in  38  O.  S. : 

**The  statute  required  the  defendants  'to  ascertain  the  number  of 
votes  given  for  the  different  persons  for  the  office, 'and  the  certificate  was 
to  be  given  to  the  person  so  elected. 

'*We  fully  concede  that  the  duties  of  the  defendants,  in  the  respect 
in  question  were  ministerial  in  their  nature.     But  the  performance  of  min- 
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It  is  to  remembered  also  that  this  pleading  avers  that  the  defendants 
were  not  proceeding  to  count  the  true  and  lawful  returns,  but,  proceeding 
to  count  illegal  and  unlawful  returns,  made  wholly  without  any  authority. 
A  liberal  construction  of  the  pleadings,  as  it  is  my  duty  to  give  them  under 
the  Code,  would  hold  it  was  an  averment  that  the  board  of  canvassers 
were  not  proceeding  to  count  the  true  returns,  or  the  returns  in  fact  made 
by  the  judges  of  the  election  to  the  clerk's  office,  but  were  counting  other 
returns  not  made  by  the  judges  of  election  to  this  office  I  therefore  hold 
that  the  petition  is  sufficient  on  general  demurrer,  but  it  is  so  defective  and 
bad  as  a  pleading,  that  if  any  other  proceeding  is  had  in  the  case,  it  must 
be  amended,  either  on  motion  of  the  defendants  or  upon  the  suggestion 
of  the  court. 

It  is  to  be  remembered  that  this,  being  a  general  demurrer,  of  course, 
is  an  appeal  to  the  court  to  state  the  law  upon  the  facts  as  stated  in  the 
petition.  I  have  nothing  to  do  as  to  any  specific  averments  made  by 
counsel  as  to  facts  during  the  argument;  they  are  not  before  me,  simply 
the  petition  as  amended.  It  is  also  proper  to  remember  that  there  are 
allegations  in  the  petition,  which  do  not  tend  to  state  a  cause  of  action  as 
that  there  were  returns  of  illegal  votes.  This  court  cannot  direct  them 
to  do  a  thing  which  the  law  does  not  empower  and  direct  them  to  do,  and, 
therefore,  cannot  consider  whether  tbe  votes  are  legal  or  illegal.  The 
demurrer  and  the  motion  will  be  overruled;  further  time,  if  desired,  will 
be  given.  An  order  will  be  made  restraining  the  defendants  until  the 
circuit  court  determines  the  cases  of  mandamus. 

Wulsin  &  Perkins,  Thomas  McDougall,  E.  F.  Noyes  and  .W.  M« 
BatemaUy  attorneys  for  plaintifiF. 

Isaac  M.  Jordan,  John  F.  Follett,  for  defeudants. 
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[Hamilton  Common  Pleas,  1886.] 

John  D.  Langdon  bt  ai,.  v.  Columbia  Township.  (Tkustsbs) 

1.  The  Act  of  April  6, 1885  (82  O.  L.,  283),  authorizing  the  erection  of  a  town  hall  in 

the  western  precinct  of  Columbia  township,  Hamilton  connty,  Ohio,  is  a  special 
act. 

2.  This  special  act,  not  being  expressly  inhibited,  was  entirely  within  the  grant  of 

legislative  power  to  the  General  Assembly ;  and  that  Assembly  having  already 
passed  a  general  law  investing  township  trustees  with  certain  functions,  some 
of  which  are  of  a  guasi  corporate  character,  it  had  the  power  to  pass  special 
and  local  laws  on  the  same  subject 

3.  The  purpose  for  which  the  tax  was  levied  being  a  public  one,  the  township  trus- 

tees had  power  under  the  constitution  to  levy  it. 

Motion  to  dissolve  injunction. 

The  suit  is  by  plaintiffs,  as  electors  and  tax>payers  of  Columbia  town- 
ship, Hamilton  county,  Ohio,  for  themselves  and  other  tax-payers  of  said 
township,  to  restrain  the  defendants,  the  trustees  of  said  township,  from 
levying  a  tax  upon  the  western  precinct  of  said  township,  and  the  county 
auditor  from  placing  the  same  on  the  tax  duplicate,  for  the  purpose  of 
erecting  a  town  hall  in  the  village  of  Pleasant  Ridge,  in  said  west  precinct, 
for  the  sole  use  and  benefit  of  said  precinct,  at  cost  of  $8,ooo;  and  also 
to  restrain  said  trustees  from  issuing  bonds  of  said  township  in  anticipa* 
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tioD  of  said  tax:  on  the  groand  that  the  levying  of  said  tax  and  issuing  of 
said  bonds  are  illegal  and  without  authority. 

The  trustees  answer  that  they  are  proceeding  in  pursuance  of  author- 
ity vested  in  them  by  law,  and  also  of  a  special  act  passed  February  6, 
1885,  ^y  ^^^  General  Assembly  of  Ohio  (82  O.  L.,  283),  and  they  set  up 
the  provisions  of  that  act,  and  their  proceedings.  They  allege  that  the 
question  of  taxation,  for  raising  $8,000  U>  purchase  a  site  and  build  a 
town  hall,  was  submitted  to  the  voters  of  said  west  precinct  at  the  spriug 
election,  1885,  after  15  days  notice,  and  a  majority  of  the  votes  cast  was 
in  favor  of  said  tax,  etc. 

It  is  claimed  by  the  plaintifls  that  the  acts  of  the  trustees  complained 
of  are  unlawful  and  without  authority  of  law;  that  the  act  of  the  legisla- 
ture, under  which  they  proceeded,  is  a  special  act  and  confers  corporate 
powers,  and  is,  therefore,  in  violation  of  sec.  i,  Art.  13,  of  the  Constitu- 
tion of  Ohio. 

The  discussion  of  the  counsel  was  mainly  directed  to  two  propositions 
or  questions: 

I.      Is  the  act  referred  to  a  special  act?  •       i 

3.     Does  it  confer  corporate  powers? 

Huston,  J. 

1.  The  act  in  question  is  undoubtedly  a  special  act.  Such  is  the 
nature  of  terms.  It  has  only  a  local  application — to  Columbia  township 
in  this  county,  and  especially  to  the  western  precinct  thereof. 

It  has  frequently  been  held  by  our  Supreme  Court  that  *Uhe  consti- 
tution does  not  inhibit  appropriate  local  or  special  legislation.  Its  inhibi- 
tion is  against  granting  corporate  power  by  such  legislation."  State  v. 
Mitchell,  31  O.  S.,  592,  608;  State  v.  Covington,  29  O.  S.,  102,  11 1;  State 
v.  The  Judges,  21  O.  S.,  i;  Cricket  v.  State,  18  0.  S.,  9. 

In  29  O.  S.,  Ill,  the  court,  referring  to  sec.  25  of  Act  2,  of  the  con- 
stitution, which  provides:  **AII  laws  of  a  general  nature  shall  have  a  uni- 
form operSLtion  throughout  the  State," — say,  that  this  section  "does  not 
forbid  local  legislstion;*'  *  ♦  ♦  "The  power  of  the  general  assembly 
to  pass  local  and  special  laws  is  embraced  in  the  general  grant  of  legisla- 
tive power;  subject,  of  course,  to  such  inhibitions  and  limitations  as  are 
found  elsewhere  in  the  constitution.  But  section  26,  article  2,  was  not 
intended  as  a  limitation  on  the  power." 

2.  The  important  question  in  this  case  is:  Does  this  special  act  con- 
fer corporate  powers?  Or  rather,  the  question  more  properly  put,  is: 
Does  this  special  act  confer  corporate  powers  within  the  inhibition  of 
sec.  I  Art.  13,  of  the  constitution?  This  section  provides:  "The  general 
assenibly  shall  pass  no  special  act  conferring  corporate  powers." 

In  order  to  arrive  at  a  correct  answer  to  the  question  propounded,  it 
is  proper  to  consider  the  special  act  referred  to,  its  subject-matter,  its 
relation  to  the  general  laws  as  to  townships  and  their  trustees,  and  what 
additional  powers  it  confers  upon  the  trustees  of  Columbia  township. 

For  special  act,  see  82  O.  L.,  283.  For  general  laws  pertinent  to  this 
inquiry,  see  sees.  1376,  1388,  1443,  1479*  ^4^o>  8540,  Revised  Statutes. 

What  are  townships^  within  purriew  of  the  constitution  and  the  laws 
applicable  to  same? 

They  are  defined  by  our  Supreme  Court,  **as  mere  sub-divisions  of 
the  State  for  political  purposes  as  mere  agencies  of  the  State  in  the 
administration  of  public  laws. "     State  v.  Powers,  38  O.  S.,  54,  62;  refers 
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to  State  V.  Cincinnati,  54  O.  S.,  18(37);  Hunter  v.  Mercer  County,  10 
O.  S.,  515,  520;  Hamilton  Co.  v.  Mig^hels,  7  O.  S.,  109. 

*'Civii  townships  have  always  existed  in  this  State  for  the  purpose  of 
local  adminstration.*'     6d.  ot  Ed.  v.  Ladd,  26  O.  S.,  213. 

Counties  and  townships  are  provided  for  in  the  tenth  article  of  the 
constitution,  cot  as  corporations,  but  as  political  organizations.  (Trevitt 
V.  Converse,  31  O.  S.,  62)..  *'They  are  denominated  in  the  books,  and 
known  to  the  law,  as  quasi  corporations,  rather  than  as  corporations 
proper."     Beach  v.  Leahy,  Treasurer,  11  Kan.,  29. 

"Such  organization  is  invested  with  certain  powers  delegated  to  it  by 
the  State  for  the  purposes  of  civil  administration;  and  for  the  same  pur- 
pose it  is  clothed  with  many  characteristics  of  a  body  corporate."  Hun- 
ter V.  Mercer  Co.  supra\  Hamilton  Co.  v.  Mighels,  supra. 

Article  13  of  the  constitution  is  headed  with  the  title  "corporations." 
It  relates  wholly  to  corporations  proper.  In  the  second  section  provision 
is  made  for  the  creation  of  corporations  "under  general  law." 

Section  6  provides  "for  the  organization  of  cities  and  incorporated 
villages,  by  general  laws.** 

The  whole  article,  it  is  held,  was  intended  to  apply  to  all  kinds  of 
corporations  proper — private  or  municipal.*' 

The  court,  in  State  v.  Cincinnati,  23  O.  S.,  445,  466,  referring  to 
sec.  I  of  said  article,  say:  "That  no  distinction  can  be  made,  under  this 
section  of  the  constitution,  between  private  and  municipal,  has  already 
been  determined  by  this  court  in  the  case  of  State  ex  rel.,  etc.,  ▼.  Cin- 
cinnati, ao  O.  S.,  18." 

And  in  case  last  cited,  the  court  adopts  the  language  of  Judge  Ranney 
in  15  O.  S.,  21,  Atkinson  v.  Marietta  R.  R.  Co.,  in  reference  to  the  xst 
and  2nd  sections  of  said  article  13,  to-wit:  "These  provisions  of  the  con- 
stitution are  too  explicit  to  admit  of  the  least  doubt  that  they  were  in- 
tended to  disable  the  General  Assembly  from  either  creating  corporations, 
or  conferring  upon  them,  corporate  powers,  by  special  acts  of  legisla- 
tion.*' And  the  court  then  announced  the  following  propositions  as  im- 
pregnable: 

"x.  The  General  Assembly  cannot,  by  special  act,  create  a  corpor- 
ation. 

'4.  It  cannot,  by  special  act,  confer  additional  powers  upon  cor- 
porations already  existing. 

**3.  In  the  purview  of  these  propositions  and  of  the  constitutional 
provisions  on  which  they  are  based,  there  is  no  distinction  between  private 
and  municipal  corporations." 

Judge  Brinkerhoff,  in  the  concluding  paragraph  of  his  opinion,  deemed 
it  proper  to  intimate,  although  the  question  was  not  involved  in  that  case, 
that  township  and  county  organizations  were  not  included  in  the  cat- 
egory with  municipal  and  other  corporations  proper,  and  cites  the  case  of 
Hamilton  Co.  v.  Mighels,  subra^  where  it  was  held,  "that  a  county  is  not 
properly  a  corporation,  but  that  'it  is  at  most  but  a  local  organization, 
which  for  purposes  of  civil  administration,  is  vested  with  a  few  functions 
characteristic  of  a  corporate  existence.'  " 

This  intimation  of  Brinkerhofif  finds  explicit  affirmation  by  the  Su- 
preme Court  in  the  recent  case  of  The  State  v.  Powers,  38  O.  S.,  54,  61, 
62.  This  is  the  latest  expression  of  that  court  on  the  question  we  are 
considering,  snd  is  decisive. 

The  case  was  a  proceeding  in  quo  warranto^  by  the  state  against  the 
defendants,  who  assumed  to  act  as  board  of  education  of  a  certain  school 
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district  in  Huron  county,  Ohio,  under  a  special  act  of  the  General  Assembl} 
creating  such  district,  by  consolidating  into  one,  the  New  London  town- 
ship school  district,  and  the  New  London  village  school  district. 

By  a  general  law,  boards  of  education  of  school  districts  were  declared 
to  be,  ** bodies  politic  and  corporate."     (Sec.  3971  R.  S.) 

By  like  general  law;  **Every  civil  toivnship  *  ♦  ♦  a  body  politic 
and  corporate"  for  certain  purposes  (Sec.  1376  R.  S.) 

It  was  claimed  in  that  case,  that  the  act  creating  said  school  district, 
being  a  special  act,  assuming  to  confer  corporate  powers,  was  in  violation 
of  sec.  I,  art.  13,  of  the  constitution.  (Here  read  as  directly  in  point 
from  the  text  of  the  decision,  all  of  the  paragraph  commencing  on  page 
61,  and  the  first  and  second  paragraphs  on  page  63.  Also  read  fully  from 
decision  in  11  Kansas  26,  et  seq.  therein  quoted.)  Beach  v.  Leahy, 
Treas.,  etc.,  11  Kansas,  33  (1873.) 

Injunction  by  certain  tax-payers  of  school  district  No.  s,  Noosho 
county,  to  restrain  the  county  treasurer  from  collecting  certain  taxes  to 
pay  bonds  issued  by  the  board  of  that  district  for  purpose  of  erecting  a 
school  house.  The  bonds  were  issued  under  a  special  act.  Held:  That 
said  act  did  not  conflict  with  sec.  17,  art.  3,  nor  sec.  i  of  art.  xa,  of 
the  State  constitution.  The  former  provides  that,  ""In  all  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall  be  enacted;"  and 
the  latter  forbids  the  legislature  to  pass  ''any  special  act  conferring  cor- 
porate powers." 

It  will  be  observed,  that  the  court  attach  no  weight  to  the  tact  that 
these  organizations,  these  political  subdivisions  of  the  State— such  as 
townships,  and  school  districts, — are  declared  in  the  statute  to  be  bodies 
corporate. 

We  take  it,  therefore,  from  these  authorities,  that  townships  are  not 
within  the  reason  or  meaning  of  the  inhibition  of  sec.  i,  art.  13,  of  the 
constitution. 

The  cases  relied  on  by  the  plaintiffs  involve  special  acts  conferring 
corporate  powers  on  private  or  municipal  corporations,  which  we  have 
seen,  are  clearly  within  the  inhibition  of  said  sec.  i,  art.  13,  and  are  not, 
therefore,  applicable  to  the  question  at  issue  in  this  case. 

We  conclude,  that  the  special  act  involved  in  this  controversy  does 
not  conflict  with  the  constitution. 

It  follows,  that  this  special  act,  not  being  expressly  inhibited,  was 
entirely  within  the  grant  of  legislative  power  to  the  General  Assembly. 
And  that  assembly  having  already  passed  a  general  law  investing  township 
trustees  with  certain  functions,  some  of  which  are  of  a  quasi  corporate 
character,  it  had  the  power  to  pass  special  and  local  law&  on  the  same 
subject. 

The  general  and  special  acts  may  even  conflict,  and  yet  both  stand. 

In  39  O.  S.,  638,  633,  Com'rsv.  Board  of  Pub.  Works,  the  court  say: 
'*The  decided  weight  of  authority  supports  the  proposition  that  when  there 
is  a  general  act  and  also  one  local  and  special  on  the  same  subject,  in 
conflicting  terms,  neither  necessarily  abrogates  the  other,  but  both  are 
permitted  to  stand  together,  and  it  is  immaterial  which  is  of  the  later 
date." 

633.  **If  the  legislative  intent  that  the  general  law  shall  supersede 
the  local  and  special  act,  is  clear,  it  will,  of  course,  prevail.** 

I  do  not  find  any  material  conflict  between  the  special  act  in  this  case 
and  the  general  law.  It  is  claimed  that  the  general  law  requires  thirty 
days'  notice,  and  the  special  act  only  fifteen  days  notice.     Where  the  town 
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hall  is  to  cost  more  than  $2,000,  the  general  provision  (Sec.  1479)  ^^^ 
submitting  the  question  of  taxation,  etc.,  to  the  voiers,  requires  only  ten 
days  notice.  This  special  act,  for  similar  purpose,  provides  for  fifteen 
days  notice.  No  doubt  the  Trustees  of  Columbia  township  could  have 
proceeded  under  the  general  law, — but  the  special  act  fixes  certain  details 
as  to  the  tax  and  bonds,  the  site  of  hall,  etc. 

A  further  question  is  raised  in  the  argument,  as  to  the  constitutional 
power  of  the  trustees  to  levy  a  tax  for  the  purpose  set  forth  in  the  special 
act.     I  see  no  difficulty  here. 

By  constitutional  implication,  sec.  5,  art.  8,  a  township  may  contract 
debts.  The  General  Assembly  has  provided  by  general  law  for  what  pur- 
poses it  may  incur  debts,  and  express  power  of  local  taxation,  '*for  police 
purposes*'  is  vested  in  the  trustee^  of  townships  by  sec.  7  of  art.  10  of 
the  constitution. 

In  the  case  of  Cass  v.  Dillon,  2  O.  S.,  607,  622,  the  Supreme  Court,  in 
speaking  of  this  power  of  taxation  in  municipalities  of  the  state,  and  es- 
pecially referring  to  the  county,  says:  * 'There  is  no  express  provision 
that  a  county  may  make  road,  or  contract  a  debt,  yet  no  one  will  doubt  for 
a  moment  that  it  may  do  both.  Indeed,  its  power  to  contract  debt  is 
recognized,  beyond  even  the  authority  by  law."  (Sec.  5  of  Art.  8,)  • 
*  *  "If  it  can  thus  incur  debts  it  may,  of  course,  levy  taxes  to  pay 
them;  notwithstanding  its  only  express  grant  of  the  taxing  power  is,  by 
art.  10,  section  7,  for  *  police  purposes.'  The  same  thing  may  be  said 
of  townships,  cities,  towns,  and  villages." 

Of  course,  the  taxation  must  be  for  public  purposes,  23  O.  S.,  22, 
Taylor  v.  Ross  Co. 

The  purpose  for  which  the  tax  is  levied  by  these  trustees,  is  unques- 
tionably a  public  purpose. 

The  motioQ  to  dissolve  the  injunction  will  be  granted. 


327  ELECTRIC  LIGHT  WIRES. 

[Clark  Common  Pleas,  November  12, 1885.] 

Westsrn  Union  Tblkgraph  Co«  v.  Champion  Blbctric  Light  Co. 

An  electric  light  company  will  not  be  enjoined  from  putting  wires  within  three 
or  four  feet  of  plamtifTs  wires,  if  the  bulk  of  evidence  is  against  sensible  dimi- 
nution of  current  by  induction,  and  the  linemen  will  not  be  in  danger,  if  care- 
ful, except  certain  work,  when  defendant's  current  must,  on  notice,  be  stopped. 
The  danger  from  breaks,  etc.,  during  storms,  is  too  nncertain  to  consider.  But 
the  injunction  must  be  with  these  limitations,  and  with  leave  to  move  to  modify 
if  actual  experiment  shows  injury. 

Application  for  temporary  injunction. 

Whitb,  J. 

The  petition  charges  as  grounds  of  complaint  i.  That  the  erection 
and  maintenance  of  carrying  poles  for  stringing  its  electric  wires  thereon 
by  said  defendant  along  the  south  side  of  Main  and  other  streets  in 
Springfield,  Ohio,  where  plaintiff  has  its  telegraph  poles  and  lines,  and 
parallel  thereto,  will  cause  great  and  irreparable  damage  to  the  plaintiff 
and  its  property  in  this,  to- wit: 
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That  it  will  destroy  the  property  and  imperil  the  lives  of  the  opera- 
tors of  the  plaintiff  in  its  various  offices,  by  communicating  to  the  wires 
of  the  plaintiff  very  powerful  electric  currents,  sufficient  to  instantly  ignite 
the  inflamable  materials  necessarily  used  in  the  offices  of  the  plaintiff, 
melting  the  machinery  and  destroying  the  same— also  will  imperil  the  lives 
of  its  linemen  in  prosecuting  their  work,  in  coming  in  contract  with  the 
electric  light  i^ires. 

Also  that  the  construction  of  defendant's  wires  parallel  with  plain- 
tiff's wires,  impairs,  by  deduction  the  use  of  the  wires  of  the  plaintiff,  and 
renders  them  wholly  inoperative  and  useless  because  of  their  proximity 
thereto,  and  destroys  the  insulation  of  plaintiff's  wires,  and  conducts  the 
current  of  electricity  to  the  ground. 

That  the  defendant,  in  so  doing,  is  acting  without  authority  of  law 
and  against  the  protest  of  plaintiff. 

Wherefore  it  prays  a  preliminary  injunction  restraining  defendant 
from  so  doing,  and  that  on  the  frnal  hearing  such  injunction  may  be  made 
perpetual. 

Upon  presentation  of  this  petition  I  was  requested  to  allow  a  tempo- 
rary injunction  as  prayed,  but  in  accordance  with  my  rule  when  the  injunc- 
tion asked  interferes  with  a  public  enterprise,  I  decline  to  allow  an  injunc- 
tion on  the  petition,  though  the  facts  stated  therein  were  positively  veri- 
fied, but  set  the  application  on  last  Monday  and  allowed  an  injunction 
pending  the  application.  On  Monday  the  defendant  appeared  and  filed 
its  answer  asserting  five  defenses  thereto: 

1.  Admitting  that  plaintiff  and  defendant  are  each  properly  incor- 
porated; that  plaintiff  acquired  a  right  to  locate  aline  of  its  poles  on 
Limestone  street,  from  Washington  to  Main  street,  in  said  city  of  Spring- 
field, and  that  it  has  erected  certain  poles  on  streets  other  than  Lime- 
stone (but  without  authority  from  said  city)  which,  with  the  wires,  are 
necessary  for  its  business.  Defendant  admits  that  it  has  erected  a  few 
poles  on  the  south  side  of  Main  street,  and  on  said  poles,  with  others  to 
be  erected  on  said  Main  street,  expects  and  desires  to  place  electric 
wires  to  light  the  lamps  of  the  defendant,  and  that  to  a  greater  or  less 
extent  said  poles  and  wires  would  be  located  on  the  south  side  of  Main 
street  and  run  parallel  with  the  said  wires  of  plamtiff.  Further  it  denies 
each  and  every  other  allegation  of  the  petition. 

2.  Further  answering,  the  defendant  alleges  in  substance  that  it  has 
a  contract  (limited)  with  the  city  counsel  of  the  City  of  Springfield,  for 
lighting  the  streets  of  the  city  in  the  night  season,  and  for  the  purpose  of 
executing  such  contract  and  of  lighting  said  streets,  it  is  authorized  by 
the  city  counsel,  by  resolution,  to  erect  its  poles  and  stretch  its  wires  at 
such  points  as  might  be  necessary  ano  desirable  upon  Main  street  and 
other  streets  and  alleys  of  said  city,  to  operate  its  system  for  the  purposes 
stated  and  the  convenience,  comfort  and  safety  of  the  citizens  of  said  city, 
and  that  the  defendant,  so  far  as  the  work  has  been  done  and  is  yet  to  be 
done,  will  erect  such  poles  and  stretch  such  wires  in  a  reasonaole  and 
proper  manner,  causing  the  least  inconvenience  possible  to  the  plaintiff, 
and  keeping  as  far  distant  from  its  property  as  would  be  possible  and 
practicable. 

3.  That  the  plan  adopted  by  the  defendant  is  to  provide  for  a 
doable  line  of  wires  on  each  pole,  both  an  outgoing  and  return  wire  and 
which  wires,  at  the  nearest  point  for  a  short  distance  only,  will  be  about 
3  or  4  feet  distant  from  plaintiff's  wires,  while  much  the  greater  distance, 
six  feet  or  more  of  space  wiP  separate  said  wires;  that  such  wires  of  the 
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defendant  will  be  throughly  insulated  by  the  best  processes,  and  will 
cause  no  appreciable  induction  on  plaintiff's  wires,  and  be  of  sufficient 
strength  tu  prevent  breakage,  while  at  no  point  will  the  wires  of  the 
defendant  be  nearer  the  poles  of  the  plaintiff  than  about  four  feet,  the 
cross  arms  provided  by  the  defendant  being  nine  feet  in  length. 

4.  Further  answering,  defendant  says  that  it  would  be  perfectly  prac- 
tical for  the  plaintiff  to  protect  its  wires  and  employees  by  adopting  proper 
and  known  safe  guards,  which  are  described,  and  consist  of  rubber  cas- 
ing, tubes,  etc. 

5.  The  defendant  further  says  that  it  has  an  authorized  capital  of 
$50,000  with  $40,000  thereof  paid  in;  that  it  does  not  owe  $200,  and  is 
entirely  solvent  and  responsible,  and  able  to  respond  for  any  damage  it 
occasions  plaintiff,  and  that  the  city  of  Springfield  is  a  necessary  party  to 
this  proceeding. 

The  plaintiff  also,  at  the  same  time,  asks  leave  to  file  what  is  entitled 
a  supplemental  petition,  but  which  is  in  fact  a  supplement  and  amendment 
to  its  petition,  in  which  it  charges  that  the  c«ty  counsel  attempted  to 
grant  to  defendant,  by  a  resolution  adopted  at  its  November  3,  1885, 
session,  such  powers  and  authority  to  erect  its  poles  at  such  points  as  may 
be  necessary  or  desirable  upon  Main  street  and  the  other  streets  and 
alleys  of  said  city,  which  is  an  extraordinary  grant  and  was  beyond  the 
authority  of  the  city  counsel  to  give,  and  further  cites  several  ordinances 
of  such  city  counsel  granting  authority  to  plaintiff  to  erect  and  maintain 
its  poles  and  wires  through  and  over  the  streets  of  the  city  of  Springfield, 
and  that  the  plaintiff  has  been  maintaining  its  poles  and  wires  in  said  city 
for  over  twenty-five  years,  and  has  always  conformed  to  the  regulations 
and  ordinances  of  said  city. 

The  answer  and  supplemental  petition  materially  change  the  situation 
from  what  it  was  alleged  to  be  in  the  petition.  There  the  defendant 
Electric  Light  Co.  was  alleged  to  be  proceeding  to  erect  poles  and  string 
wires  over  the  city,  streets  and  alleys,  without  authority  from  the  city 
counsel,  the  body  having  charge  and  control  thereof.  And  it  had  no  such 
authority  in  fact,  except  as  it  might  be  implied  from  its  lighting  contract 
with  the  city  counsel. 

If  the  defendant  had  no  authority  to  establish  its  poles  and  string  its 
wires  over  and  on  the  streets  of  the  city,  a  court  of  equity  would  probably 
restrain  such  unauthorized  acts  upon  the  petition  of  any  resident  tax-payer 
affected  thereby. 

The  city  counsel  of  a  city  of  the  class  of  Springfield,  itf  vested  by  law 
in  Ohio  with  the  control  and  management  of  the  streets  and  alleys  thereof. 
As  incident  thereto,  it  grants  or  refuses  authority  and  permission  to 
street  and  other  railways,  telegraph  and  electric  light  companies,  to  use 
the  same  so  far  as  necessary  for  laying  of  tracks  and  erecting  poles  and 
maintaining  the  same  thereon.  Such  grant  does  not  affect  the  private 
rights  of  any  individual  property  owner  in  the  street,  which  remains  un- 
impaired thereby,  and  over  which  the  counsel  of  the  city  have  no  such 
power  or  authority. 

The  city  counsel  having  legislated  upon  this  subject,  its  action  will 
not  be  reviewed  by  the  court  here.  Therefore  that  element  disappears 
from  the  case;  but  the  private  rights  of  the  plaintiff  in  its  property  remain 
unaffected  by  such  action. 

The  plaintiff  and  the  defendant  severally  hold  and  exercise  the  del- 
egated power  of  eminent  domain,  as  corporations,  so  far  as  necessary  to 
accomplish  the  purposes  of  their  organization  respectively.     Bach  power 
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enaDles  either  of  them  to  appropriate  individual  property  rights  by  proper 
proceedings  in  condemnation,  upon  making  compensation  therefor. 

The  Western  Union  Telegraph  Co.  appears  in  this  case  as  owning  and 
operating  a  valuable  and  extensive  telegraph  system,  with  offices  estab- 
lished, poles  erected  and  wires  strung  over,  through  and  on  the  streets  of 
the  city  of  Springfield. 

A  telegraph  company  operating  a  complete  and  extensive  telegraph 
system  with  established  poles,  lines,  instruments  and  offices,  will  be  pre- 
sumed to  be  owners  thereof,  and  possessed  of  the  right  to  use  and  main- 
tain the  same  uninterruptedly,  in  a  proceeding  brought  by  it  for  a  prelimi- 
nary injunction  to  restrain  an  interference  therewith  by  a  rival  company, 
unless  the  same  is  directly  and  clearly  denied. 

It  may  therefore  be  assumed  for  the  purposes  of  this  hearing,  although 
partially  denied  by  the  answer,  that  the  plaintiff  has  heretofore  lawfully 
established  and  now  so  maintains  its  poles,  wires,  office^-,  etc.,  on  and 
over  the  streets  of  the  city  of  Springfield.  Any  unauthorized  threatened 
invasion  of  such  rights  of  the  plaintiff  in  so  operating  its  <^ystem  of  teleg- 
raphy would  be  unlawful,  and  if  it  materially  injuriously  affected  the 
same,  destroyed  or  impaired  its  property,  a  court  of  equity  would  be  jus- 
tified in  preventing  the  same  by  the  extraordinary  remedy  of  injunction, 
upon  the  principle  that  private  property  cannot  be  taken  except  in  accord- 
ance witn  law  and  after  compensation  is  made  therefor. 

If  the  rights  and  property  sought  to  be  protected  were  tangible  and 
real,  as  a  railroad  and  its  operations,  there  would  be  comparatively  little 
difficulty  in  applying  the  principle  stated;  but  when,  as  here,  the  actual 
visible  property  consist  only  of  the  poles  and  wires,  and  are  compara- 
tively of  slight  importance,  but  the  operation  of  electricity  thereon, 
which  lends  the  real  value  to  the  enterprise,  is  intangible,  and  in  a 
measure  unknown,  it  becomes  vastly  more  difficult  and  unsatisfactory, 
because  of  the  uncertainty  of  the  extent  to  which  protection  should  be 
afforded. 

The  plaintiff  does  not  assert  its  claim  to  an  injunction  herein  as  a 
protection  to  any  alleged  right  to  string  additional  wires  upon  poles  already 
established;  but  only  for  the  protection  of  its  system  of  telegraphy  as  al- 
ready in  operation. 

It  v>ays  that  it  is  necessary  that  no  other  line  of  wires  should  be  run 
OD  the  same  side  of  the  street  with  its  telegraph  wires,,  for  the  reasons  al- 
ready stated. 

Its  petition  herein  is  verified  positively,  and  indicates  that  its  claim  is 
well-founded;  but  the  defendant's  answer  denies  all  such  indication,  and 
is  also  verified  positively. 

The  plaintiff  produces  the  affidavits  of  seventeen  witnesses  in  support 
of  its  claim,  and  the  defendant  produces  the  affidavits  of  forty-two  per- 
sons, each  of  which  substantially  denies  that  any  danger  will  result  to  the 
plaintiff's  rights  or  property,  if  said  electric  light  wires  are  properly  insu- 
lated, and  are  strung  at  a  distance  of  three  feet  or  more  from  the  plain- 
tiff's wires. 

The  affidavits  are  made  by  two  classes  of  persons.  One  class  con* 
fists  of  scientific  men,  skilled  in  the  science  of  electricity,  who  give  opin- 
ions therein  as  to  the  effect  of  the  electric  currents  passing  over  electric 
wires  in  proximity  to  the  telegraph  wires.  All  agree  that  there  is  a  point 
in  distance  between  said  wires  at  which  both  said  wires  may  be  strung 
without  serious,  or  any  inconvenience  or  danger.  The  affidavits  produced 
by  the  defendant  fix   such  point  at  three  feet  or  less,  and  one  affidavit. 
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that  of  Wm.  J.  Warrance,  produced  by  plaintiff,  fixes  such  point  at  the 
same  distance.  Others  of  plaintifif*s  affidavits  fix  the  point  at  greater  dis- 
tances, and  some  even  go  to  the  extent  of  saying  the  lines  of  wire  ought 
not  to  be  strung  on  the  same  side  of  the  street. 

The  other  class  uf  affidavits  tend  to  show  that  in  New  York  City, 
Brooklyn,  Detroit,  Cleveland,  Dayton,  Cincinnati,  and  many  ocher  places, 
the  wires  of  the  electric  light  companies,  telegraph  companies,  telephone 
and  fire  alarm  companies  are  strung  on  the  same  poles,  and  within  close 
proximity,  even  nearer  than  two  feet,  without  inconvenience  or  danger. 

I  am  unfamiliar  with  the  effects  of  electricity  when  run  upon  wires  in 
telegraphy  and  electric  lights  respectively,  and  am,  therefore,  obliged  to 
rely  upon  these  affidavits  in  determining  to  what  extent  the  defendant 
shall  be  restrained  in  stringing  its  said  wires. 

a.  That  the  stringing  of  such  wires  in  that  manner  on  tne  ends  of 
cross  bars  nine  feet  long,  on  poles  at  that  distance  below  the  plaintiff's 
wires  will  not  endanger  the  linemen  of  plaintiff  in  repairing  plaintiff's 
lines,  if  proper  care  is  used  in  ascending  the  plaintiff's  poles,  except  at 
times  when  it  may  become  necessary  to  substitute  new  wires  for  old  wires 
or  to  repair  breaks,  when  the  operation  of  the  electric  light  wires  on 
notice  should  be  stopped. 

3.  The  danger  from  breaks  and  falling  wires  during  storms  is  so 
uncertain  and  indefinite  that  a  court  cannot  take  that  into  consideration. 

A  temporary  injunction  will  be  awarded  with  these  limitatioas,  if 
plaintiff  desires,  though  the  defendant  asserts  that  it  does  not  propose  to 
violate  such  restrictions. 

I  do  not  intimate  what  would  be  done  in  the  final  hearing,  but  only 
intend  to  give  effect  to  the  present  decision.  On  final  hearing  if  the 
plaintiff  finds  itself  to  be  injured  by  such  proximity  of  the  wires  of  the 
defendant  within  proper  rules,  the  court  can  make  such  order  as  will  be 
proper  and  right. 

And,  indeed,  this  decision  does  not  prevent  plaintiff  from  making  a 
motion  to  modify  the  order,  if  on  actual  experiment  it  ib  shown  to  work 
injuriously. 

Oscar  T.  Martin,  for  the  Western  Union  Telegraph  Ca 

S.  A.  Bowman,  for  the  Champion  Electric  Light  Ca 
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t  Thomas  A.  Hardman  v.  Cincinnati  &  Eastern  Ry.  Co.  «t  al. 

1.  A  denial  of  knowledge,  in  an  action  to  enforce  stockholder's  liability,  is  too 

indefinite,  for  the  defendant  is  presumed  to  know  whether  he  is  a  stockholder. 

2.  A  denial  that  he  is  a  stockholder  now,  or  when  the  notes  were  made,  is  demsr- 

rable,  for  it  does  not  deny  as  to  the  time  when  the  debt  was  incurred. 

8.  A  denial  of  ever  having  subscribed  to  stock,  or  had  any  in  his  possession,  is 
demurrable,  for  he  may  have  been  a  stockholder  in  other  ways,  as  by  transfer. 


t  See  also  post,  15  B,  164.    Conira,  Bronson  ▼.  Schneider,  49  O.  S.,  4381 
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Maxweix,  J. 

In  this  case  three  questions  are  submitted  tor  consideration.  The 
action  is  one  to  assess  stockholders  of  the  Cincinnati  &  Eastern  Railv^ay 
Company  upon  their  individual  or  statutory  liability.  Ferris,  who  is  a 
judgement  creditor,  has  filed  an  answer  and  cross-petition  in  which  he  sets 
out  the  names  of  stockholders  and  the  number  of  shares  each  owns.  To 
that  cross-petition  several  answers  have  been  filed,  upon  which  the  present 
questions  arise: 

I.  Benedict  Frankel,  one  of  these  alleg^ed  stockholders,  files  an 
answer,  in  which  he  says:  **He  has  no  knowledge  of  the  facts  in  saip 
supplemental  cross-petition  stated,  except  as  he  is  informed  of  the  same, 
and  therefore,  for  want  of  knowledge  denies  each  and  every  allegation  in 
said  supplemental  cross-petition  contained.'* 

To  this  Ferris  has  filed  a  motion  to  compel  Frankel  to  make  his 
answer  more  definite  and  certain  by  stating  whether  or  not  he  ever  was  a 
stockholder  of  the  defendant  corporation. 

It  is  clear,  that  under  our  code  a  defendant  is  permitted  to  plead  that 
he  has  no  knowledge  of  facts  alleged  by  plaintiff;  but  it  is  plain  this  rule 
extends  and  ought  to  be  extended  only  as  far  as  the  facts  to  be  answered 
are  not  known  to  the  defendant,  or  cannot  be  presumed  to  be  within  his 
knowledge.  When  facts  are  within  a  defendant's  knowledge,  or  ought  to 
be  within  his  knowledge,  he  ought  to  plead  positively.  Whether  the  de- 
fendant be  a  stockholder  or  not,  is  presumed  to  be  within  his  own  knowl- 
edge, and  he  should  admit  or  deny  it  positively.  The  motion  will  be 
granted. 

3.  To  the  same  answer  an  1  cross-petition  the  defendants  Mauss 
Bros.  &  Co.,  have  filed  an  answer,  pleading:  "They  deny  that  they  are 
stockholders  of  the  said  defendant.  *  *  *  They  further  say  that 
they  were  not  stockholders  in  said  company  at  the  time  the  said  notes  set 
up  in  said  answer  and  cross-petition  were  executed  and  delivered,  nor 
were  they  stockholders  at  the  time  of  the  recovery  of  said  judgment  set 
up  in  the  petition  of  plaintiff." 

There  is  a  demurrer  to  this  answer.  The  answer  is  not  sufficient;  it 
implies  that  the  defendants  were  stockholders  at  some  time.  It  is  not  a 
sufficient  defense  that  they  ceased  to  be  stockholders  when  the  notes  were 
given  or  the  judgment  rendered  because  the  execution  of  the  notes  or 
rendition  of  judgment  presupposes  a  liability,  upon  which  stockholders  can 
be  assessed  in  the  event  of  the  insolvency  of  the  corporation  and  its  failure 
to  pay  such  liability.  The  answer  only  goes  to  the  time  the  notes  Rrere 
given  or  the  judgment  rendered,  and  therefore  is  not  sufficient.  The  de- 
murrer to  the  answer  will  therefore  be  sustained. 

3.  There  is  also  a  demurrer  to  the  answer  of  James  Mack  filed  to 
the  same  cross-petition  of  Ferris.  This  defendant  pleads:  **  James  Mack, 
one  of  the  defendants  in  the  above  entitled  cause,  says  that  he  never  had 
any  stock  of  the  said  corporation  in  his  possession,  and  that  he  never  sub- 
scribed for  any  of  said  stock." 

This  answer  is  evasive.  The  defendant  may  be  a  stockholder  with- 
out ever  having  had  any  stock  in  his  possession.  He  may  never  have 
subscribed  for  stock  and  yet  be  a  stockholder.  Non  constat  but  that  he 
became  a  stockholder  by  a  transfer  of  stock  from  an  existing  stockholder. 
Moreover  there  are  other  methods  of  becoming  a  stockholder  than  by  a 
subscription  to  stock.     To  say,  therefore,  that  he  never  subscribed  for 

8    LB       85 
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Stock  or  that  he  never  had  any  stock  in  his  possession,  will  not  constitote 
a  good  defense.     The  demuirer  is  sustained. 

Simrall  &  Mack,  for  Ferris  —  cited  upon  the  motion,  2  Bates  PI.  and 
Pr.,  p.  S04;  II  Ohio  State,  183;  2  Divey,  223;  4  Sand  ford,  708;  12  How. 
Pr.,  153;  15  Ibid,  186;  8  Ibid,  28;  R.  S.  Ohio,  sec.  4973.  U pona  nswer  of 
Mauss  Bros.. Co:  Brown  v.  Hitchcock,  36  Ohio  St.,  667;  Bullock  v.  Kil- 
gour,  39  Ibid,  543;  Wheeler  v.  Faurot,  37  Ibid,  26;  9  Am.  Law  Rec,  38; 
Youmans  v.  Caldwell,  72;  4  Ohio  State,  78.  Upon  answer  of  Mack:  L. 
R.,4ch.  Div.,  140;  102  U.  S.,  314;  Thompson's  Stockholders,  sec.  106; 
160  to  175,  Taylor's  Private  Corporations,  sec.  740;  44  Ga.,  597;  i8Ill.| 
190;  ro  Ind.,  499;  24  Me.,  256;  83  Ind.,  173. 

J.  B.  Frankel,  for  Benedict  Frankel. 

Wm.  £.  Jones,  for  Mauss  Bros.  &  Co. 

James  R.  Mack,  for  J.  Mack. 


399  MARRIED  WOMEN. 

[Montgomery  Common  Fleas,  November  88, 188B.] 

City  National  BanIl  v.  Anna  C.  Holdbn  bt  au 

Since  the  amendment  of  1884,  a  married  woman  can  bind  herself,  by  contrMi,  in 
the  same  manner  and  to  the  same  e^stent  if  unmarried.  A  petition  need  not, 
therefore,  aver  covertnre,  a  separate  estate,  or  that  contract  was  with  reference 
thereto,  but  may  be  declared  on  as  against  a  /erne  soU,  and  personal  judgment 
may  be  rendered  and  enforced. 

The  following  is  the  substance  of  Judge  Elliott's  decision  as  to  the 
present  status  of  the  married  woman  question.  The  action  was  on  two 
promissory  notes,  dated  respectively  April  27  and  May  29,  1885,  executed 
by  Anna  C.  Holden,  George  W.  Holden,  Margaret  E.  Newcomer,  and 
Joseph  Newcomer,  and  owned  and  held  by  the  bank.  The  petition  sets 
out  the  notes  and  the  amount  due  thereon,  and  demands  judgment  against 
all  the  defendants.  No  defense  is  made  by  George  W.  Holden  and  Jos- 
eph Newcomer,  Anna  C.  Holden  and  Margaret  C  Newcomer  file  aa 
answer  setting  up  the  simple  fact  that  they  are  married  women.  Plaintiff 
demurred  to  this  answer  as  not  setting  forth  any  valid  defense.  The 
petition  does  not  aver,  as  is  the  usual  practice, that  Anna  C.  Holden  and 
Margaret  £.  Newcomer  are  married  women,  or  have  a  separate  estate, 
or  made  the  contracts — that  is,  executed  the  notes — for  the  improvement 
or  repair  or  benefit  of  their  separate  estates,  or  for  their  own  benefit, 
or  with  the  intent  to  bind  their  separate  estates.  In  short,  the  notes  are 
declared  on  precisely  as  if  the  two  women  were  unmarried. 

The  point  sought  to  be  made  by  the  answer  is  as  to  whether  an  ac- 
tion can  be  maintained  and  a  personal  judgment  rendered  against  di/ttiu 
covert^  unless  it  is  averred  and  shown  that  the  claim  sued  on  is  one 
against  her  arising  upon  contract  concerning  her  separate  estate  or  prop* 
erty,  as  provided  in  sec.  3108  and  following  sections,  Revised  Statutes; 
and  the  further  point  that  if  it  is  not  such  a  contract,  but  is  her  mere 
general  engagement,  whether  she  must  not  be  sued  in  equity  and  the  nec- 
essary averments  and  proof  made  to  show  her  coverture,  that  she  has  a 
separate  estate,  and  that  she  intended  in  making  the  contract  to  bind 
her  estate. 
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Id  an  elaborate  opinion,  reviewing  the  authorities  somewhat  at 
length  in  Ohio  and  elsewhere,  the  court  sustained  the  demurrer  and  en- 
tered a  personal  judgment  against  each  of  the  defendants — holding: 

I.  As  the  law  now  stands,  a  married  woman  may,  in  her  owa  name^ 
make  contracts  and  bind  herself  to  the  same  extent,  and  in  the  same 
manner  as  if  she  were  unmarried. 

s.  With  respect  to  her  contract  obligations,  she  may  sue  and  be 
sued  as  if  soU^  and  the  like  proceedings  be  bad  and  judgment  rendered 
and  enforced  as  if  she  were  unmarried. 

3.  In  such  suit  it  is  not  necessary  to  aver  or  prove  that  she  \%  feme 
covert^  or  the  owner  of  a  separate  estate,  or  that  she  contracted  the  debt 
or  obligation  with  reference  to  her  separate  estate,  or  for  its  benefit. 

Sections  4996  and  5319  of  the  Revised  Statutes,  prior  to  the  recent 
amendments,  are  substantially  the  same  as  sec.  28  of  the  old  code,  and 
provided  in  substance  that  where  the  action  concerns  a  married  woman's 
separate  property,  or  is  upon  her  written  obligation,  concerns  business 
in  which  she  is  a  partner  and  the  like,  she  might  sue  and  be  sued  al^ne, 
in  which  case  **the  like  proceedings  shall  be  had  and  judgment  may  be 
rendered  and  enforced  as  if  she  were  unmarried,  and  her  separate  prop 
erty  and  estate  shall  be  liable  for  the  judgment  against  her.'* 

Id  Allison  v.  Porter,  29  O.  S.,  136,  137,  it  was  held  that  the  suit  in 
that  case  was  not  brought  on  a  contract,  which  the  defendant,  a  married 
woman,  was  authorized  to  make  by  the  statute  with  respect  to  her  sep- 
arate estate,  and  therefore  an  action  at  law  was  improper. 

In  Levi  v.  Earl,  30  O.  S.,  147,  it  was  decided  that  upon  a  contract 
made  by  a  married  woman  as  authorized  by  sees.  3108,  etc.,  of  the  Revised 
Statutes,  she  is  liable  to  an  action  at  law,  and  to  a  judgment  and  exe- 
cution as  ^feme  sole^  but  all  her  other  debts  and  engagements  are  void  at 
law,  etc. 

Iq  Patrick  v.  Little,  36  O.  S.,  79,  it  was  held  that  under  the  pro- 
visions of  the  last  named  statutes  and  in  the  light  of  sec.  28  of  tbe  code 
as  amended  in  1874,  when  the  contract  obligation  is  to  pay  for  services 
rendered  or  money  advanced  for  the  benefit  of  her  separate  estate,  it  is 
not  error  to  render  a  personal  judgment  against  a  married  woman. 

These  decisions  settled  the  law  in  Ohio  to  be  that  wherever  a 
married  woman  might  be  sued  alone,  the  like  proceedings  might  be  had 
and  judgment  rendered  and  enforced  as  if  she  were  unmarried. 

The  instances  in  which  she  might  contract  so  as  to  render  her  liable 
to  an  action  at  law,  were  provided  for  in  sec.  3108  to  3111,  Revised  Stat- 
utes, inclusive,  and  refer  to  contracts  for  the  renting,  repa;ring,  improving 
and  cultivating  her  separate  property,  and  the  making  of  contracts,  in 
cases  where  her  husband  deserts  her,  for  her  own  labor  and  that  of  her 
children.  She  might  in  case  of  desertion  of  her  husband,  etc.,  be  de* 
creed  the  rights  of  a  feme  sole  as  to  acquiring,  possessing  and  disposing 
of  property,  real  and  personal,  and  of  making  contracts  and  being  sued 
thereon,  and  of  suing  and  being  sued  in  her  own  name.  Thebe  various 
statutes  and  code  provisions  enumerate  the  cases  in  which  a  married 
woman  could  make  contracts  and  assume  obligations  on  which  see  might 
sue  or  be  sued  as  if  she  were  unmarried,  previous  to  the  recent  amend- 
ments. 

Sections  3996  and  5319  were  amended  in  1884,  ^i  vol.  O.  L.,  p.  65, 
so  that  a  married  woman  now  **shall  sue  and  be  sued  as  if  she  were  un- 
married/'and  in  such  case  **the  like  proceedings  shall  be  had  and  judg- 
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ment  rendered  and  enforced  as  if  she  were  unmarried,  and  her  property 
and  estate  shall  be  liable  for  the  judgment  rendered  against  her,  etc." 

It  is  manifest  that  whatever  she  is  authorized  by  statute  to  contract, 
she  must  sue  or  be  sued  alone,  and  the  same  judgment  follows  with  the  like 
consequences  as  if  she  were  unmarried.  When  and  in  what  instances  is 
she  authorized  thus  to  contract?  Section  3108,  Revised  Statutes,  as 
amended  in  1885,  vol.  82^  O.  L.»  p.  131,  defines  what  shall  constitute  her 
separate  property. 

Section  3109,  as  amended  in  1884,  vol.  81,  p.  209,  provides  that  "the 
separate  property  of  the  wife  shall  be  under  her  sole  control,  and  shall 
not  be  taken  by  any  process  of  law  for  the  debts  of  her  husband,  or  be  io 
any  manner  conveyed  or  incumbered  by  him,  and  she  may  in  her  own 
name,  during  coverture,  contract  to  the  same  extent  and  in  the  same 
maner  as  if  she  were  unmarried." 

Section  31 10  exempts  the  husband  from  liability  for  the  debts  of  the 
wife  existing  against  her  at  marriage,  or  for  any  contract  made  or  tort 
committed  by  her  during  coverture. 

Section  3111  simply  authorizes  the  wife,  in  case  she  is  deserted,  eta, 
by  the  husband,  to  make  contracts  for  the  labor  of  her  minor  childrea. 
It  would  manifestly  be  doing  violence  to  the  plain  wording  of  these  sec- 
tions, as  well  as  to  the  evident  intention  of  the  legislature,  to  hold  other- 
wise than  that  all  restricticns  upon  the  power  of  a  married  woman  to  con- 
tract, as  if  single,  is  removed. 

It  will  not  do  to  say  that  her  authority  to  contract  is  confined  to 
matters  relating  to  her  separate  estate  and  property. 

That  is  not  the  language  of  sec.  3109.  '•She  may  *  *  *  con- 
tract to  the  same  extent  and  in  the  same  manner  as  if  she  were  un- 
married" is  the  form  of  phrase  used.  The  word  ''and*'  preceding  this 
clause  does  not  indicate  antagonism,  but  rather  a  continuation  of  the  sub- 
ject and  the  conjunction  of  additional  authority. 

In  other  States,  where  the  language  of  their  statute  is  similar  to  oars, 
the  view  here  contended  for  by  this  court  is  sustained. 

In  vol.  19  American  Law  Review,  p.  359,  will  be  found  an  able  and 
well  considered  article  on  this  subject  from  the  pen  of  David  Stewart 
Esq.,  who  is  an  author  of  a  work  on  Husband  and  Wife.  Two  proposi- 
tions are  quoted  here,  both  of  which  are  abundantly  sustained  by  author- 
ity. On  page  369  '^when  a  statute  authorizes  a  married  woman  to  con- 
tract *with  reference  to,'  her  separate  property,  her  contracts  to  be  valid 
must  be  with  reference  to  her  separate  property." 

The  next  is  on  page  371,  "'under  a  statute  expressly  enabling  a 
married  woman  to  contract  as  if  unmarried,  she  may  take  contracts  gen- 
erally, entirely  nnaffected  by  her  coverture,  but  it  is  doubtful  if  she  can 
contract  with  her  husband."  This  is  manifestly  the  law  on  the  subject 
When  the  statute  say  she  may  contract  as  if  sole^  it  is  presumed  to  mean 
it;  104  Ills.,  278;  52  Md.  R.,  297. 

The  South  Carolina  Statute  is  similiar  to  ours,  and  the  courts  of  that 
State  have  given  the  same  construction  and  held  that  a  married  woman, 
on  her  general  engagements,  may  be  sued  to  judgment  as  if  sole.  Petcer 
V.  Campbell,  15  S.  C.  R.,  581.  In  124  Mass.,  108,  in  the  case  of  Major 
V.  Holmes,  under  a  statute  authorizing  ^ifeme  covert  to  contract  as  if  she 
were  j^/^,  it  is  held  that '*this  statute,  in  the  broadest  terms,  enables  a 
married  woman  to  make  contracts  oral  and  written,  sealed  and  unsealed, 
in  the  same  manner  as  if  she  were  sole^  and  does  not  require  that  her  con- 
tracts should  enure  to  her  own  benefit."     In  Iowa  the   statute  is  no 
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broader  than  the  Ohio  one;  and  in  Spafiford  v,  Warren,  47  Iowa  47,  the 
same  broad  and  liberal  view  of  the  law  is  taken. 

Gottschall  &  Brown,  for  the  City  National  Bank. 

Haynes  &  Swadener^  for  defendants. 


T  TRUSTS. 

[Cincinnati  Superior  Court,  General  Term.] 

In  re  Southern  Railroad. 

To  declare  a  tmst  completed,  and  the  title  transferred  to  the  beneficial  owner, 
requires  litigation,  with  proper  parties  and  pleadings.  It  cannot  he  done  in  a 
simple,  proceeding  to  fill  vacancy  occasioned  Dy  death  of  a  trustee. 

Force,  J. 

A  motion  has  been  made  for  the  appointment  of  a  trustee  to  take 
the  place  of  Miles  Greenwood,  deceased;  and  also  a  motion  to  leave  the 
place  vacant  as  the  trust  has  expired. 

The  ground  for  the  motion  to  refrain  from  appointing  is,  that  the 
trust  for  which  the  trustee  is  to  be  appointed  is  completed.  The  trust 
being  at  an  end,  the  purpose  of  the  trust  being  accomplished,  the  trust 
is  now  a  dry  trust,  and  the  title  should  be  transferred  to  the  beneficial 
owner,  the  city,  and  the  management  to  the  proper  officials  of  the  city. 

Now,  in  order  to  declare  the  trust  determined,  to  order  a  transfer  of 
title  to  the  city,  and  of  management  to  other  officials,  would  require  liti- 
gation. There  must  be  a  suit  with  parties  and  pleadings.  There  must 
be  a  judgment  in  such  form  as  to  be  a  subject  for  review. 

It  would  be  embarassing  to  express  an  opinion  on  a  suit  before  the 
snit  should  be  instituted.  But  counsel  filing  the  motion  are  entitled  to 
have  a  ruling  upon  the  motion,  and  a  statement  of  the  reason  for  the 
disposition  of  the  motion. 

Now  the  legislature,  last  April,  passed  an  act  authorizing  the  trustees 
of  the  Southern  Railroad  to  use  part  of  a  fund  of  $300,000  in  improving 
land  already  acquired,  or  thereafter  to  be  acquired,  by  purchase  or  lease, 
for  the  purpose  of  completing  the  terminal  facilities  of  the  railroad.  The 
legislature,  last  April,  recognized  the  trustees  as  still  in  office,  and  im- 
posed a  duty  yet  to  be  done. 

In  the  face  of  that  statute  we  can  not  now  say  that  this  trust  is  ful- 
filled. 

We  refrain  from  expressing  any  further  opinion  upon  the  existence 
of  the  trust,  as  we  have  abstained  from  forming  any  further  opinion 
either  in  one  way  or  the  other. 

The  court  is  called  upon,  therefore,  to  appoint  a  trustee  to  fill  the 
vacancy.  We  have  been  largely  aided  by  the  suggestion  of  many  names 
and  the  recommendations  of  many  persons.  Of  course,  where  so  many 
names  are  presented,  there  are  individual  preferences.  We  have  con- 
sulted as  to  the  various  persons  and  their  special  qualifications,  and  after 
no  little  deliberation  have  finally  all  agreed  upon  the  appointment  of  Mr. 
John  Carlisle,  as  trustee,  to  fill  the  vacancy  occasioned  by  the  death  ol 
Mr.  Miles  Greenwood. 

Harmon,  J.  &  Peck,  J.,  concur. 

E.  W.  Kittredge,  appeared  for  motion. 
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8  DYING  DECLARATIONS. 

[Cincinnati  Superior  Court,  General  Term.] 

John  Cosgrovb,  Admr.,  v.  Hbnrt  Schapbe. 

In  an  action  under  the  statute  for  wrongfully  causing  death,  dying  declarations  of 
the  deceased  are  not  admissible,  although  defendant  admits  killing  the  de- 
ceased, and  the  evidence  tends  to  show  facts  sufficient  to  justify  a  charge  of 
homicide. 

Harmon,  J. 

Defendant  being  sued  under  the  statute  for  wrongfully  cau;ingthe 
death  of  plaintiff's  intestate,  admitted  having  purposely  shot  him,  but 
averred  that  he  did  so  in  self  defense.  Plaintiff,  having  introduced  testi- 
mony tending  to  make  out  a  case  of  criminal  homicide,  offered  in  evi- 
dence the  dying  declarations  of  the  deceased  as  to  the  circumstances  of 
the  killing,  which  the  court  excluded. 

A  reversal  of  judgment  on  a  verdict  for  defendant  is  sought  on  this 
ground  only. 

It  is  conceded  that  the  evidence  offered  would  be  competent  in  a 
criminal  prosecution  based  upon  the  same  facts,  and  if  its  admission 
therein  were  because  of  its  inherent  value  under  the  principles  of  evi- 
dence, the  argument  would  be  unanswerable  that  it  should  also  be  admit- 
ted in  a  civil  action  in  which  the  only  issue  is  exactly  the  same. 

But  it  is  not.  Such  testimony  violates  two  of  the  cardinal  principles 
of  evience  in  that  it  consists  of  unsworn  declarations,  and  no  opportunity 
given  to  cross-examine  the  defendant.  Conceding  it  to  be  an  exception 
not  justiiiable  on  principle,  its  admission  is  justified  in  criminal  cases  only 
Oil  grounds  of  policy.  Gr.  Ev.,  sec.  156;  Mort.  Cr.  Ev.,  sec.  576;  Best 
on  Ev.,  sec.  505;  Queen  v.  Rothing,  8  Cox  C.  C,  300;  Pei^ple  v.  Davis, 
56  N.  Y.,  95;  Wooden  v.  Wilkins,  39  Ga.,  223. 

Those  grounds  do  not  exist  in  civil  cases  of  any  sort,  and  although  they 
might  be  said  to  exist  to  some  extent,  at  least  in  all  criminal  cases,  the 
admission  of  such  testimony  is  strictly  limited  to  prosecutions  for  homi- 
cide only.  State  v.  Harper,  35  O.  S.,  78;  Railing  v.  Commonwealth,  20 
Pa.  Rep.,  667. 

In  actions  of  this  class  such  testimony  has  been  held  inadmissihle, 
though  in  none  of  them  were  the  facts  sufficient  to  justify  a  charge  of 
homicide.  Waldel;  v.  R.  R.  Co.,  19  Hun.,  69;  Daily  v.  R.  R.,  32 
Conn.,  356. 

The  exact  question  here  presented  seems  to  be  a  new  one,  but,  in 
view  of  the  nature  of  this  exception  to  the  rule  excluding  hearsay  evi- 
dence, and  of  the  jealousy  with  which  it  is  allowed  even  in  criminal  cases, 
we  do  not  feel  authorized  to  extend  it  to  this  case. 

Judgment  affirmed. 

Force  &  Peck,  JJ.,  concar. 


8  fdndnnati  Superior  Conrt,  General  Tern.) 

Mbrchants*  National  Bank  v.  Nottingham  Manufactitunq  and 

Supply  Co.  «t  al. 

For  opinion  in  this  case  see  6,  Dec.  Re.,  1287,  (s.  c.  14  A.  L.  R.,  425.) 
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PUBLIC  CONTRACTS.  50 

[Cuyahoga  Common  Pleas,  1886.] 

tPRANCis  J,  Wing  v.  Clevbland  (City)  et  al. 

A  Boaid  of  Fire  Commissioners,  authorized  by  law  to  make  contracts  amounting  to 
less  than  |500,  without  advertising,  but  bound  to  advertise  for  bids  for  all  con- 
tracts amounting  to  a  larger  sum,  had  advertised  for  bids  for  hose  amounting  to 
about  14,000.  On  being  enjoined  by  court  from  entering  into  any  contract  under 
that  advertisement,  the  board,  at  the  advice  of  the  city  solicitor,  contracted 
with  the  same  parties  who,  under  their  bids  under  the  advertisement,  would  be 
entitled  to  the  contract,  for  the  hose  in  successive  purchases  of  les«  than  $500 
each,  and  accepted  and  paid  for  the  hose.  Held^  that  this  action  on  the  part  of 
the  tioard  was  an  evasion  and  violation  of  the  injunction,  and  unlawful. 

Blandin,  J. 

The  case  of  Francis  J.  Wing  against  the  City  of  Cleveland  et  al.  was 
heard  aad  submitted  to  the  court  on  an  order  to  show  cause  why  the 
defendants,  William  H.  Bayne,  James  S.  Hartsell,  James  Johnston,  James 
D.  Shannon  and  Conrad  Wagner,  who  constitute  the  board  of  fire  com- 
misbioners  of  the  city  of  Cleveland,  should  not  be  punished  for  contempt 
of  court  in  disobeying  the  injunction  of  the  court.  The  petition  in  the 
case  was  filed  on  July  13,  and  after  reciting  that  these  defendants  were 
members  of  the  board  ot  fire  commissioners  ot  this  city,  and  that  the 
plaintiff  had  made  application  in  writing  to  the  city  solicitor  requesting 
him  tn  bring  an  action  to  enjom  these  commissioners  from  the  execution 
and  performance  of  a  certain  contract,  which,  it  is  alleged  they  were 
about  to  enter  into,  and  upDn  the  city  solicitor's  refusal  to  do  so,  that  the 
plaintift,  as  a  tax-payer  of  this  city,  says  he  brings  this  action.  And  he 
recites  that  the  board  of  fire  commissioners  had  caused  a  certain  advertise- 
ment to  be  published  in  a  newspaper  in  this  city,  soliciting  proposals  for 
4,000  feet  of  2\  inch  hose  for  the  use  of  the  department.  It  recites  fur- 
ther that  this  advertisement  having  been  published,  proposals  were  re- 
ceived from  various  parties,  including  among  others,  one  from  the  Ameri- 
can Fire  Hose  Co.,  and  one  from  the  Fabric  Fire  HiieCo.,  by  which 
they  proposed  tQ  furnish  hose  for  95  cents  per  foot,  otl  er  companies,  for 
other  brands  of  hose,  proposing  to  furnish  for  less  prices  such  brands  as 
they  proposed  to  furnish. 

But  it  is  claimed  in  the  petition,  that  the  American  Fire  Hose  Man- 
ufacturing Co.,  and  the  Fabric  Fire  Hose  Co.,  had  not  made  the  lowest  and 
best  bid,  and  that  notwithstanding  that,  the  fire  commissioners  were  about 
to,  and  unless  restrained,  would  enter  into  contracts  with  these  two  bid- 
ders for  the  furnishing  of  the  hose  which  they  had  sought  in  this  advertise- 
ment, and  that  they  had  received  proposals  for.  It  alleges  further,  that 
the  action  of  the  board  was  irregular  and  unlawful,  and  that  by  reason  of 
that  fact  these  contracts,  if  carried  out  and  executed  by  the  board  of 
fire  commissioners,  would  result  in  an  unlawful  diversion  of  the  funds  of 
the  city,  and  that  as  a  tax-payer  he  would  thereby  suffer  an  injury,  and 
thereupon  asks  the  court  to  restrain  the  defendants  from  the  execution  and 
performance  of  the  said  pretended  awards  and  contracts,  and  submitting 
the  same  for  the  approval  of  the  council  until  further  action  of  the  court, 
and  that,  upon  hearing,  they  be  permanently  enjoined  to  the  same  effect. 

On  filing  this  petition  a  temporary  injunction  was  allowed,  and  a 
bond,  as  required  by  law,  was  duly  given  by  the  plaintiff.     Subsequent 

tPor  a  previous  decision,  see  ante^  000. 
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to  that  time  amotion  ^as  filed  by  the  defendants  to  dissolve  thatin* 
junction,  upon  which  a  hearing  was  had,  and  on  the  3d  of  September 
that  motion  was  overruled,  and  it  is  now  claimed  that  in  violation  of  this 
injunction  these  defendants  have  gone  on  and  purchased  that  same  hose, 
and  that  they  have  therefore  treated  with  contempt  the  order  of  the 
court,  and  this  is  a  motion  to  show  cause  why  they  should  not  be  pun- 
ished for  contpmpt. 

By  the  proof  in  the  case,  it  appears  that  immediatly  upon  the  receipt 
of  these  proposals,  and  their  acceptance  by  the  board  of  fire  commis- 
sioners, and  before  the  allowance  of  the  temporary  injunction,  the  hose 
which  they  proposed  to  purchase,  2,000  feet  coming  from  one  company, 
and  2,000  feet  coming  from  the  other,  had  in  fact  been  deliverea  into  the 
department,  and  were  then  in  possession  of  the  fire  department  of  the 
city^  and  they  have  remained  there  ever  since.  It  also  appears  in  proof, 
that  immediately  upon  the  allowing  of  this  injunction,  or  soon  thereafter, 
the  board  of  fire  commissioners  caused  notice  to  be  given  to  parties  from 
whom  they  were  to  purchase  this  hose,  the  Fabric  Hose  Manufacturing 
Co.,  and  the  American  Fire  Manufacturing  Co.,  that  they  had  been  enjoined 
from  the  performance  of  that  contract,  and  would  not  therefore  be  able 
to  preform  it,  and  they  say  that  thereupon  they  treated  that  contract, 
or  the  proposed  contracts,  as  at  an  end. 

It  also  appears  that  immediately  upon  the  overruling  of  the  motion 
to  dissolve  the  injunction,  on  the  third  of  September,  the  board  of  fire 
commissioners  took  counsel  of  the  city  solicitor  in  relation  to  the  subject, 
and  they  were  by  him  advised  that  they  might  proceed  to  buy  hose  in 
lots  not  exceeding  $500  in  amount  without  violating  the  injunction.  He 
states,  however,  in  his  own  testimony  in  this  hearing,  that  he  advised  the 
board  of  fire  commissioners  that  they  mast  carefully  and  in  good  faith 
respect  the  injunction;  that  acting  under  that  advice,  they  did  what  they 
subsequently  did  in  relation  to  the  matter. 

Section  2460,  Rev.  Stat.,  gives  this  board  the  general  authority  '*to 
make  all  necessary  repairs  of  houses,  engines,  or  other  apparatus  belong- 
ing to  the  department,  purchase  all  necessary  supplies,  etc."  It  gives 
them  a  general  authority  to  buy  this  particular  kind  of  material  for  the 
use  of  the  department.  The  next  section,  however,  limits  this  power  in 
a  certain  way,  and  provides  that,  '*At  least  ten  days*  notice  shall  be 
given  in  some  newspaper  of  general  circulaiior^  in  the  city,  of  the  re- 
ception of  proposals  for  the  preformance  of  any  contract  exceeding  five 
hundred  dollars  in  amount;  such  contract  shall  be  awarded  to  the  lowest 
and  best  bidder  who  furnishes  satisfactory  security  for  the  performance 
of  the  same;  and  all  contracts  exceeding  five  hundred  dollars  shall  be  sub- 
ject to  the  approval  of  council.*'  And  the  provision  in  sec.  2460  is  to 
the  effect,  **that  all  contracts  exceeding  five  hundred  dollars  in  amount, 
shall  require  the  approval  of  the  council." 

This  was  a  proposed  contract,  or  a  proposed  purchase  which  would 
exceed  five  hundred  dollars  in  amount,  and  amounted  to  about  $3,800. 
The  advice  of  the  solicitor  was  to  the  effect,  that  by  dividing  this  pur- 
chase up  into  fractions  or  sections  so  that  no  purchase  should  exceed  the 
amount  of  five  hundred  dollars,  that  in  that  manner  the  purchase  might 
lawfully  be  made  by  the  board  of  fire  commissioners.  Acting  under  that 
advice,  as  it  is  said,  on  September  4th,  and  immediately  following  the 
overruling  of  the  motion  to  dissolve  the  injunction,  the  board  of  fire  com 
missicners  passed  this  resolution: 
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By  Commissioner  Shannon: 

Resolved,  that  five  hundred  feet  of  cotton  hose  ''Unique**  brand,  and 
five  hundred  of  cotton  American  Jacket  or  double  hose,  be  purchased 
forthwith,  at  a  price  not  to  exceed  95  cents  per  foot.  The  resolution 
was  adopted  unanimously  by  ':he  members  of  the  board. 

In  that  resolution  it  was  proposed  to  buy  a  thousand  feet  ot  hose  at 
95  cents  per  foot,  amounting  to  $950.00,  500  feet,  coming  from  one  of 
these  parties  with  whom  they  had  proposed  to  make  this  contract,  the 
other  500  feet  coming  from  the  other  party  with  whom  they  proposed  to 
make  this  contract,  and  being  at  exactly  the  same  price  at  which  they 
had  proposed  to  make  the  contract  which  had  been  enjoined.  And 
upon  the  same  night,  by  Commissioner  Bayne,  Resolved,  *' That  five 
hundred  feet  of  hose  be  ordered  from  the  American  Fire  Hose  Co.,  Chel- 
sea, Mass.,  and  five  hundred  feet  of  hose  be  ordered  from  the  Fabric 
Fire  Hose  Co.  of  New  York.*'  The  resolution  was  adopted  unanimously 
by  the  Board,  being  another  proposition  to  purchase,  and  intended  to  be 
a  purchase  of  five  hundred  feet  more  from  one  of  these  parties,  and  five 
hundred  feet  more   from  the  other  party. 

So  that  upon  that  night,  on  the  4th  of  September,  by  these  two  res- 
olutions. It  was  proposed  to  buy  half  of  this  hose  of  which  the  purchase 
had  been  enjoined  under  these  contracts. 

Two  weeks  later,  and  on  September  19,  the  board  passed  a  similar 
resolution,  offered  by  Mr.  Shannon,  and  adopted  by  unanimous  vote  of 
the  board,  to  purchase  500  feet  more  from  each  one  of  these  parties,  and 
at  the  same  price.  On  September  25, a  week  later,  another  resolution  being 
offered  by  Commissioner  Shannon  that  they  purchase  500  feet  more  from 
one,  and  by  Commissioner  Johnson  a  resolution  to  purchase  500  feet  more 
of  the  other;  so  that  by  these  four  resolutions  passed  upon  these  three 
nights  they  proposed  to  buy  precisely  the  same  4,000  feet  of  hose  that 
were  nlentioned  in  this  petition,  from  precisely  the  same  parties,  at  pre- 
cisely the  same  price,  and  to  accept  in  the  performance  of  these  ressolu- 
tions  a  delivery  of  the  very  same  hose  which  had  been  in  their  possession 
from  before  the  time  this  petition  had  been  filed  and  the  injunction  al- 
lowed. 

It  also  appears  in  evidence,  that  Mr.  Shannon,  as  president  of  the 
board  of  fire  commissioners,  had  a  conversation  with  the  agent  of  one 
of  these  companies  subsequent  to  the  allowing  o  f  the  injunction,  and 
when  the  agent  and  Mr.  Shannon  both  had  knowledge  of  the  fact  that 
the  injunction  had  been  allowed,  in  which  the  agent  said  that  if  the  fire 
commissioners  would  keep  this  hose,  they  would  take  their  chances  of 
getting  their  pay  notwithstanding  the  injunction.  1,300  feet  of  this  hose, 
as  appears  from  the  evidence,  was  in  use  by  the  Fire  Department  before 
the  injunction  was  allowed,  and  that  more  has  since  been  put  in  use  by  the 
department,  so  that  m  all  there  is  now  at  the  time  of  this  hearing  2,500 
of  the  4,000  feet  actually  in  use  by  the  department. 

There  is  no  evidence  that  there  was  any  newly  created  emergency 
which  rendered  the  purchase  of  any  hose  necessary  at  that  time;  but 
they  were  purchased  in  the  beginning,  upon  the  request  of  the  Chief  of 
Fire  Department,  for  the  purpose  of  replacing  hose  that  had  been  worn 
out  and  destroyed  in  the  service;  so  that  it  was  not  any  sudden  emer* 
gency  that  had  made  this  purchase  necessary. 

There  cannot  be  any  doubt  that  this  statute  which  prescribes  the 
powers  of  the  board  of  fire  commissioners  and  limits  their  authorityto  make 
contracts  for  this  class  of  supplies,  acting  without  the  authority  and  ap- 
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proval  of  the  council,  to  contracts  under  $500,  in  amount,  was  enacted 
for  the  express  purpose  of  requiring  that  contracts  of  any  considerable 
magnitude  should  be  first  submitted  for  competitive  bidding,  in  order  that 
the  city  might  have  the  benefit  of  obtaining  lower  prices  that  might  be 
had  by  competition  among  bidders.  In  the  beginning  this  board  had  de- 
termined that  this  was  such  a  contract;  one  which,  under  the  statute  they 
ought  to  submit  to  competitive  bidding,  and  in  good  faith  they  started 
out  to  do  that.  But  by  an  error  of  the  clerk  in  drawing  the  advertise- 
ment, it  seems  that  there  was  an  imperfection  in  the  form  and  substance 
of  the  advertisement  itself,  as  well  as  in  the  length  of  time  it  was  pub- 
lished, whereby  the  informality  arose  which  gave  rise  to  the  injunction; 
but  that  it  was  a  purchase  coming  fairly  within  the  provisions  of  the  stat- 
ute, requiring  that  the  board  should  submit  the  matter  for  proposals  and 
bids,  and  that  they  should  let  it  as  a  contract  under  this  statute  requir- 
ing these  proposals,  and  that  they  should  act  with  the  approval  of  the 
council,  this  board  itself  had  determined  in  the  beginning. 

The  question  then  which  arises  here,  is  whether  what  was  subse- 
quently done  by  the  board  in  the  way  of  purchasing  these  4,000  feet  of 
hose  was  a  violation  of  the  injunction.  It  is  claimed  that  it  is  not  a  vio- 
lation of  the  injunction,  for  the  reason  that  having  been  parceled  up  into 
sections  or  quantities  of  less  than  $500  each,  that  the  board  had  authority 
to  make  these  purchases  of  that  amount  in  that  way,  and  therefore  they 
are  not  violating  the  injunction  or  the  statute.  But  it  seems  to  me  that 
that  is  a  very  narrow  view  to  take  of  the  provisions  of  this  statute.  Now 
here  is  a  board  proposing  to  buy  4,000  feet  of  hose  at  a  cost  of  little  less 
than  $4,000,  and  that  they  can  buy  500  feet  at  a  time  and  put  them  all  into 
a  single  transaction — because  whether  they  put  it  into  one  evening  or  three 
evenings  is  immaterial — to  say  that  they  can  put  it  into  one  evenings* 
transaction,  and  buying  500  feet  from  A  and  500  feet  from  B,  then  another 
$500  from  A  and  $500  from  B;  that  is  a  very  narrow  view  of  the  stat- 
ute to  say  that  such  a  performance  is,  in  good  faith,  a  compliance  with  its 
terms. 

We  find  that  the  commissioners  did  upon  the  evening  of  the  4th  of 
September  buy  from  one  of  these  parties  $950.00  worth  of  hose  of  the  same 
kind  exactly  that  the}*  proposed  to  buy  in  these  contracts  that  were  en- 
joined, and  of  the  other  party  $950.00  of  the  same  kind  of  hose,  making 
$1,900  worth  purchased  on  that  evening  under  these  two  resolutions.  It 
is  very  difficult  for  me  to  understand  how  anybody  could  have  supposed 
that  was  a  fair  compliance  with  the  provisions  of  this  statute.  It  would 
be  a  very  brief  way  of  repealing  this  statute  and  setting  it  entirely  at  de- 
fiance. These  commissioners,  in  their  capacity  as  public  officers,  are  ex- 
ercising a  public  trust,  and  not  partinsr  with  their  own  money  when  they 
buy  this  hose,  or  any  other  property  of  the  fire  department;  but  they  are 
preforming  a  trust,  and  the  powers  which  they  are  invested  with,  are  dis- 
tinctly set  down  in  the  statute  which  creates  their  authority,  which  creates 
the  board;  and  have  no  authority  whatever  except  what  is  given  in  the 
statute,  and  all  their  transactions  and  dealings  are  at  all  times  subject  to 
be  reviewed  and  controlled  by  a  court  of  chancery,  which  has  power  to 
control  the  administration  of  all  trusts;  and  there  can  be  no  doubt  what- 
ever, that  if  it  had  been  brought  to  the  attention  of  the  court  that  the  tire 
commissioners  were  proposing  to  buy  on  the  4th  of  September  a^ooo  feet 
of  hose  for  the  use  of  the  department,  at  a  cost  exceeding  $500,  and 
amounting  to  $1,900,  simply  by  parceling  that  purchase  up  into  resolutions 
of  less  than  $500   each,  and  that  they  were  doing  this  without  submitting 
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it  to  competitive  bidding,  they  would  upoQ  the  proper  application  without 
any  question  have  been  enjoined  by  the  court,  it  being  a  direct  violation 
of  this  statute. 

Now,  then,  how  it  was  to  be  expected  that  the  city  solicitor  should 
have  given  this  board  that  advice  it  is  somewhat  difficult  to  understand. 
But  the  commissioners  did  what  they  did  under  that  advice. 

Now,  we  have  several  decisions  in  the  different  courts  of  the  different 
States  that  are  somewhat  analagous  to  this  case  in  their  facts,  and  yet  not 
exactly  in  point;  but  they  may  enable  us  to  form  some  conclusion  as  to 
what  other  courts  have  held  In  somewhat  similar  cases.  I  find  in  the  case 
of  the  Mayor  et  al.  v.  Ferry  Company,  64  N.  Y.  R.,  623,  a  case  in  which 
an  action  was  brought  to  restrain  the  defendants,  the  New  York  and  Staten 
Island  Ferry  Company,  from  running  a  ferry  without  license,  and  also  to 
restrain  it  from  using  certain  wharf  property  belonging  to  plaintiff  and 
leased  by  it  to  defendant.  A  preliminary  injunction  was  granted.  Upon 
the  granting  of  that  injunction,  one  William  H.  Pendleton,  who  was  the 
president  of  both  these  companies,  proceeded  to  transfer  the  title  and 
property  in  one  of  the  ferry  boats  from  the  defendant  corporation  to  him- 
self as  an  individual,  he  not  as  an  individual  having  been  enjoined  by  the 
order  of  the  court  frozi  running  the  ferry  boat,  and  he  proceeded  to  run 
the  ferry  boat  in  such  a  way  that  bad  it  been  running  by  he  defendant 
who  was  enjoined,  it  would  have  been  a  violation  of  the  injunction. 

**Upon  affidavits  proving  these  facts,  and  stating  circumstances  tend- 
ing to  show  that  the  transfers  were  merely  colorable  for  the  purpose  of 
evading  the  injunction,  orders  were  obtained  requiring  the  defendants  and 
Pendleton  to  show  cause  why  they  bhould  not  be  punished  for  contempt 
in  violating  said  injunction. 

**That  the  proof  tending  to  show  a  willful  violation  of  the  injunction 
of  the  defendants  and  Pendleton,  was  sufficient  to  call  for  the  exercise 
of  the  judgment  and  discretion  of  the  court  below,  and  this  court  could 
not  interfere  with  the  judgment  thereon,  the  court  stating  the  rule  to  be 
that  injunction  orders  must  be  fairly  and  honestly  obeyed,  and  not  de- 
feated by  subterfuges  and  tricks  on  the  part  of  those  bound  to  obey 
them;  that  they  might  be  violated  by  aiding,  countenancing  and  abetting 
others  in  violation  thereof,  as  well  as  doing  it  directly;  and  that  courts 
would  not  look  with  indulgence  upon  schemes,  however  skillfully  devised, 
designed  to  thwart  its  orders.** 

The  same  doctrine  is  announced  in  High  on  Injunctions,  sec.  1446, 
in  which  he  says: 

"In  deciding  whether  there  has  been  an  actual  breach  of  an  injunc- 
tion, it  is  important  to  observe  the  business  for  which  the  relief  was 
granted,  as  well  as  the  circumstances  attending  it.  And  it  is  to  be  ob- 
served that  the  violation  of  the  spirit  of  an  injunction,  even  though  its 
strict  letter  may  not  have  been  disregarded,  is  a  breach  of  the  mandate 
of  the  court.  Thus,  where  an  injuncton  has  been  granted  restraining  a 
defendant*  and  his  servants  and  agents  from  obstructing  and  impeding  the 
passage  of  canal  boats,  the  bringing  of  fifteen  actions  of  trespass  against 
the  canal  company  on  account  of  the  passage  of  that  number  of  barges 
along  that  part  of  the  canal  flowing  over  the  land  in  controversy,  is  a  vio- 
lation of  the  spirit  of  the  injunction  and  will  be  restrained.  Upon  the 
other  hand,  the  conduct  complained  of,  although  literally  a  bre&ch  of  the 
injunction,  is  not  so  in  spirit,  and  when  defendants  have  acted  in  good 
faith,  and  there  is  no  evidence  of  any  'ntention  on  their  part  to  violate 
the  writ,  they  will  not  be  held  guilty  of  a  contempt  of  court." 
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In  lo  Green's  Reports,  (N.  J.  Eq.),  page  i66,  is  a  case  which  fur- 
nishes some  light  upon  the  subject.  It  was  an  order  to  show  cause  why 
defendant  should  not  be  committed  for  contempt  for  violating  the  iuiuoc- 
tion. 

*'0n  filing  a  hill  in  this  cause,  an  injunction  was  issued  by  the  injunc- 
tion master,  which,  after  reciting  that  the  bill  complained  that  the  defend- 
ant had  removed  and  intended  to  remove  certam  belts  communicating 
power  to  the  machinery  of  the  complainants,  and  had  obstructed  or  dis- 
connected a  pipe  supplying  a  blast  to  the  forges  of  the  complainants, 
enjoined  the  defendant  to  desist  and  refriin  from  removing  any  belt  or 
gearing  connecting  the  power  of  the  defendant's  engine  with  the  machin- 
ery in  and  on  the  premises  leased  by  him  to  the  complainants,  and  from 
obstructing  the  blasts  to  the  complainants'  forges  in  and  on  the  leased 
premises,  and  from  any  act  interfering  with  the  furnishing  of  the  necessary 
power  to  complainants'  machinery,  as  furnished  at  the  time  of  execut- 
ing the  lease,  and  from  doing  or  causing  to  be  done  any  act  interferring 
with  the  full  and  free  enjoyment  by  the  complainants  of  the  covenants  in 
the  lease,  until  the  possession  of  the  complainants  under  the  lease  should 
be  terminated  by  lapse  of  time,  or  until  the  further  order  of  the  court. 

*'The  bill  states,  that  in  187 1,  the  complainants  having  held  their 
premises  (a  machine  shop,  foundry  and  blacksmith  shop),  under  lease 
from  the  defendant  for  five  years  neit  preceding,  again  leased  them  of 
him  for  the  purposes  of  their  business,  for  a  further  term  of  five  years, 
with  privilege  of  renewal ;  that  the  lease  provided  that  the  power  requisite 
for  their  business  should  be  provided  by  the  defendant  at  his  expense; 
that  it  was  in  fact  furnished  by  means  of  shafting  and  belting  from  the 
engine  on  his  premises  adjoining,  the  blast  for  their  forges  being  fur- 
nished through  a  pipe  leading  from  the  fan  on  his  premises  to  theirs;  that 
on  the  27th  of  last  July,  he,  claiming  a  right  to  pur  an  end  to  the  lease  for 
non-payment  of  rent,  entered  on  their  premises  and  detached  the  belt, 
and  by  digging  down  to  the  pipe  on  his  premises,  and  in  some  way  obstruct- 
ing it,  cut  off  the  blast,  and  that  they  with  difficulty  and  danger  replaced 
the  belt,  and  so  continued  the  power  from  the  engine  to  the  shafting  on 
their  premises.  Thus  matters  stood  at  the  filing  of  the  bill;  the  power 
was  being  furnished  from  the  engine  to  the  shafting  on  complainants' 
premises,  but  the  blast  continued  to  be  obstructed.  The  defendant  says 
the  obstruction  was  a  **damper"  which  he  put  in.  Whatever  it  was,  it 
was  an  obstruction  evidently  intended  to  deprive  the  complainants  of  the 
blast.  After  the  injunction  was  served,  the  defendant  took  up  and  re- 
moved a  considerable  portion  of  the  pipe  by  which  the  blast  had  been  con- 
ducted from  his  premises  to  those  of  the  complainants,  and  closed  up  the 
remaining  portion  at  the  ends  which  had  been  made  by  the  removal  of  the 
piece. 

**On  motion,  based  on  affidavit,  an  order  was  made  that  for  this  act 
he  be  committed  for  contempt,  as  for  a  violation  of  the  injunction,  unless 
he  should  show  cause  to  the  contrary.  He  now,  for  cause,  urges  that 
when  the  bill  was  filed,  the  blast  was  effectually  cut  off  by  the  damper, 
and  that  therefore,  his  act  in  taking  up  the  pipe  and  closing  the  ends 
made  by  the  removal  of  a  part  of  it,  in  no  wise  injuriously  affected  the 
complainants;  and  further,  that  the  injunction  did  Aot  in  terms  restrain 
him  from  the  act  complained  of,  and  that  the  writ  was  not  mandatory  in 
form,  and  will  not  be  construed  as  if  it  were  intended  to  be  so. 

'*It  is  clear  that  the  defendant  has  violated  the  mandate  of  this  court 
The  obvious  intention  of  the  interdict  was  to  prohibit  him  from  continu- 
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ing  to  obstruct  the  blast  to  the  forges  of  the  complainants.  Notwith- 
standing that  prohibition,  he  completely  severed  the  connection  between 
the  fan  and  the  complainants'  premises,  and  forbade  the  complainants  to 
enter  upon  his  premises  to  restore  it.  The  damper  was  a  temporary 
obstruction  merely;  the  removal  of  the  pipe  was  a  complete  destruction 
of  the  connection,  and  it  was  intended  to  be  so.  He  must  be  adjudged 
to  be  in  contempt." 

It  is  urged  in  this  case  that  the  purchase  of  this  hose  has  not  inflicted 
any  injury  upon  the  p]ainti£fs,  and  that  unless  such  an  injury  is  inflicted^ 
operating  as  a  direct  injury  upon  the  rights  of  the  plaintiff,  that  a  rule  of 
this  kind  would  be  discharged.  That  precise  point  was  made  in  this  case, 
and  it  was  held  that  that  act,  being  a  direct  violation  of  the  spirit  of  the 
in  junction, being  designed  to  effect  what  the  injunction  had  intended  should 
not  be  effected,  that  it  was  a  contempt  of  court  to  perform  that  act. 

The  case  of  Wimpy  v.  Phinizy,  68  Georgia,  iSS,  is  a  case  from  which 
I  will  read  sections  of  the  syllabus: 

*'Where  an  injunction  was  granted  against  a  defendant,  his  servants, 
agents  and  employes,  restraining  them  from  interferring  with  the  posses- 
sion, use  and  enjoyment  by  complainant  of  a  certain  house,  an  attor- 
ney who  represented  the  defendant  on  the  /learing,  and  who  had  notice  of 
the  injunction,  was  bound  thereby;  and  he  could  not  by  virtue  of  subse- 
quent employment  by  other  parties  claiming  the  house,  take  possession  of 
the  same,  or  put  others  in  it."  ^^Having  done  so,  an  order  requiring  him 
to  remove  the  tenants  put  in  the  house  by  him,  and  return  the  same  to 
the  complainant,  or  his  agents,  by  a  specified  time,  or,  in  default,  that 
he  be  imprisoned  until  he  should  do  so,  was  right." 

This  throws  some  light  upon  the  proposition  urged  here,  that  the  act 
was  done  in  good  faith,  and  under  the  advice  of  counsel  and  that  the  court 
should  take  no  notice  of  it.  This  case  is  rather  an  authority  to  the  effect 
that  counsel  who  is  not  party  to  the  case,  but  who  has  knowledge  of  the 
injunction,  should  be  amenable  himself  to  the  court  for  advising  means 
and  ways  by  which  somebody  else  has  violated  the  injunction,  if  it  is  done 
by  him  for  that  purpose. 

The  case  of  Craig  et  al.  v.  Fisher,  reported  in  the  2d  of  Sawyer,  page 
345,  in  the  circuit  court  of  the  United  States,  for  the  district  of  Califor- 
nia, the  syllabus  of  the  case  is  as  follows:  ^^Defendant  was  enjoined 
from  making  or  selling  a  patented  *hose  pipe  provided  with  internal  radial 
plates, 'designed  to  straighten  the  stream  of  water  employed  in  hydraulic 
mining  so  as  to  throw  a  solid  stream,  .\fter  the  injunction,  defendant 
took  the  radial  plates  out  of  old  worn  out  machines  sold  by  the  patentee, 
inserted  them  in  new  pipes,  and  sold  the  machines  thus  constructed: 
Held,  that  this  constitutes  a  new  machine,  and  not  merely  the  repair  of 
an  old  one,  and  is  a  violation  of  the  injunction. 

'^Parties  cautioned  against  experimenting  to  see  how  near  they  can 
come  to  the  Eolation  of  an  injunction,  and  escape  the  consequences." 

The  substance  of  the  r^pinion  is  merely  an  elaboration  of  what  is  very 
suscinctly  stated  in  the  syllabus.  The  injunction  should  be  obeyed,  and 
there  should  be  no  speculation  to  see  how  near  they  could  come  to  a  viola- 
tion without  actually  being  guilty  of  a  violation. 

In  the  42  Illinois,  is  a  case  which  comes  perhaps  nearer  to  the  facts  of 
the  case  before  us  than  any  I  have  been  able  to  find,  the  case  of  John  J. 
Berry  et  al.  v.  George  Kinnear  et  al.,  and  the  same  against  Robert  B. 
Hanna  et  al.     I  read  from  the  opinTon  of  Mr.  Chief  Justice  Walker: 
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**These  cases  are  substantially  the  same,  and  will  therefore  be  con- 
sidered together.    The  bill,  which  was  first  filed,  alleges  that  the  Board  of 
Supervisors  had,  by  resolution  of  their  body,  ordered  the  county  clerk  to 
issue  a  county  order  on  the  treasurer  in  favor  of  the  judge  of  the  23rd  judi- 
cial circuit  for  the  sum  of  $300.00.  That  Woodford  county  is  embraced  in 
that  circuit,  and  the  appropriation  was  made  as  a  gratuity  and  addition  to 
the  salary  allowed  to  him  bylaw  for  discharging  the  duties  of  his  office  of 
jud^e,  and  not  for  any  indebtedness  or  othei  consideration.     That  the 
appropriation  is  unlawful,  and  was  made  without  the  knowledge  or  con- 
sent of  complainants,  who  arc  property  owners  and   tax-payers.     The 
prayer  of  the  hill  is,  that  the  county  clerk  be  restrained  from  issuing, 
and  the  treasurer  from  paying  such  an  order.     A  temporary  injunction 
was  issued  accordng  to  the  prayer  of  the  bill.  At  the  December  Term,  iS^5» 
of  the  Woodford  circuit  court,  the  judge  of  the  sixteenth  judicial  circuit 
being  present,  by  coasent  of  parties  he  acted  as  judge  in  the  case.     A 
motion  was  entered  to  dissolve  the  injunction;  and  complainants  also  filed 
another  bill,  in  which  they  referred  to  and  made  the  first  bill  an  exhibit, 
and  adopted  its  allegations.     It  is  alleged  in  addition  thereto,  that  the 
board  of  supervisors  of  Woodford  county  were  in  session,  and  had  just 
rescinded  the  order  upon  the  clerk  to  issue  the  county  order  on  the  treas- 
urer for  the  sum  as  stated  in  the  original  bill,  but  had  at  the  same  time 
passed  another  order  directing  the  county  clerk  to  issue  a  similar  order  for 
th^  same  sum, and  for  the  same  purposes  as  was  required  by  their  first  order. 
That  these  proceedings  were  intended  as  an  evasion  of  the  injunction 
previously  granted  to  restrain  the  county  order  from  issuing  or  bein^  paid. 
The  bill  prayed  an  injunction  itr  restrain  the  clerk  from  proceeding  to 
execute  the  order,  in  accordance  with  the  prayer  of  bill.'*     So  that  it 
seems  they  did  substantially  what  this  board  of  fire  commissioners  did; 
upon  being  enjoined  from  obeying  one  order,  they  rescinded  that  order 
directing  the  clerk  to  issue.     Then  they  proceeded  to  pass  a  resolution 
providing  for  some  other  order,  which  they  supposed  would  be  entirely 
out  of  the  order,  because  it  was  not  the  identical  thing  which  they  were 
restrained  from  doing;  that  therefore, after  having  rescinded  the  first  order, 
they  passed  a  resolution  for  the  clerk  to  draw  another  order  for  precisely 
the  same  amount. 

The  court  say  further  that  **The  last  bill  filed  is  in  the  nature  of  a 
supplement  to  the  former;  and  in  the  view  we  take  of  the  case,  the  supple- 
mental bill  was  unnecessary.  Ail  of  the  facts  which  the  latter  bill  con- 
tained were  set  forth  in  the  former,  except  the  effort  to  evade  the  injunc- 
tion. It  is  a  maxim  of  the  law  that  a  person  cannot  do  indirectly  what  the 
law  prohibits  being  done  directly.  If  the  board  of  supervisors  had  passed 
an  order  rescinding  the  first,  and  ordered  the  clerk  to  issue  a  similar  coanty 
order,  they  would  have  been  in  contempt.  If  the  clerk  and  treasurer 
had  acted  under  such  a  second  order  they  would  have  been  also  in  con- 
tempt in  disobeying  the  injunction.  It  is  obvious  that  such  a  coarse 
would  have  been  a  mere  shallow  pretext  by  which  to  evade  the  injuaction. 
They  were  all  as  much  prohibited  from  adopting  such  a  course  as  they 
were  from  acting  under  the  first  order  of  the  beard  of  supervisors.  And 
had  the  order  been  issued,  it  would  have  been  a  clear  and  unwarranted 
contempt  of  the  authority  of  the  circuit  court" 

**The  order  of  the  board  of  supervisors,  enjoined,  was  for  the  issa* 
ing  of  a  county  order  for  a  particular  sum,  to  a  particular  person  and  pur- 
pose. It  is  not  even  pretended  that  the  board  were  not  attempting  to  do 
the  very  thing  which  the  injunction  prohibited  them  from  doing. ** 
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That  is  not  the  case  here,  however,  because  it  is  here  claimed  that 
they  were  seeking  to  obey  this  injunction  in  good  faith,  while  they  were 
in  lact  buying  the  same  hose,  from  the  same  parties,  for  the  same  price. 

*'Had  these  officers  acted,  they  would  have  manifestly  been  in  con- 
tempt. This  second  injunction  was  therefore  wholly  unnecessary,  and 
the  bill  under  which  it  was  granted  was  unimportant,  and  we  shall  there- 
fore only  consider  the  questions  arising  under  the  first  bill  as  though  the 
second  had  not  been  filed." 

They  proceed  then  to  investigate  the  question  as  to  whether  they 
could  gratuitously  give  the  money  to  the  judge  in  addition  to  his  salary 
under  the  law,  deciding  it  could  not  be  done.  From  these,  and  any  num- 
ber of  similar  authorities,  it  is  perfectly  manifest  that  an  injunction  can- 
not be  evaded,  but  must  be  obeyed;  that  if  the  injunction  is  wrong,  there 
is  a  proper  way  to  set  it  aside,  and  upon  proper  showing  that  can  be 
done.  But  while  it  is  in  force,  no  matter  how  erroneous  it  may  be,  it 
must  be  respected  and  obeyed. 

Now,  it  seems  to  me  that  it  is  impossible  to  reach  any  other  conclu- 
sion in  this  case,  than  that  these  acts  are  wholly  unlawful;  they  were 
unlawful  without  this  injunction;  they  were  a  violation  of  this  statute 
without  this  injunction,  and  the  city  of  Cleveland  is  not  bound  and  has  not 
been  botind  by  any  contract  which  this  board  of  fire  commissioners  has 
atteoipted  to  make,  and  would  not  be  bound  without  this  injunction,  and 
that  these  parties  who  manufactured  this  hose,  and  sold  it  under  these 
resolutions,  and  sold  it  to  the  city,  knew  they  were  dealing  with  the  city 
of  Cleveland,  and  that  these  commissioners  were  but  the  agents  of  the 
city  of  Cleveland;  and  knowing  that  fact,  they  are  bound  to  know  the 
extent  of  the  authority  of  the  board  of  commissioners.  That  authority 
is  set  down  in  these  statutes,  and  that  authority  does  not  warrant  these 
commissioners  in  making  a  purchase  to  exceed  $500  in  amount,  as  these 
were  made  on  the  4th  of  September,  or  on  the  25th  of  September.  But 
without  this  injunction,  no  rights  would  have  been  acquired  by  these  par- 
ties in  this  transaction  as  against  the  city  of  Cleveland.  They  have  gone 
on  to  deliver  this  hose,  and  allowed  it  to  be  put  into  service  upon  their 
proposition  that  they  would  take  their  chances  for  getting  their  pay.  It 
strikes  me  there  would  be  very  little  liability  of  the  city  to  them  under 
the  circumstances  of  the  case.  And  I  am  clearly  also  of  the  opinion, 
that  what  was  done  by  the  commissioners,  while  it  was  done  under  the 
advice  of  the  solicitor,  they  had  in  fact  no  right  in  law  whatever  to  do. 
They  have  each  one,  however,  for  themselves  declared  in  open  court  upon 
this  hearing,  that  they  had  no  intention  whatever  of  violating  this  injunc- 
tion, or  the  order  of  the  court;  that  they  acted  in  good  faith,  under  the 
advice  of  the  city  solicitor  that  they  might  thus  act.  I  am  inclined  to 
the  opinion,  that  in  the  face  of  this  testimony,  the  court  ought  not  to 
find  that  they  have  willfully  violated  this  injunction,  although  they  have 
violated  it  in  fact  That  has  to  do  merely  with  the  question  of  the  pun- 
ishment which  should  be  imposed  upon  them  for  the  violation.  The 
authorities  are  abundant,  and  perfectly  clear  to  the  effect  that  an  injunc- 
tion cannot  be  violated  under  advice  of  counsel ;  that  the  rights  of  other 
parties  are  concerned;  that  the  rights  of  other  parties  that  are  sought  to 
be  protected  by  the  injunction  cannot  be  sacrificed  because  the  other 
parties  acted  in  good  faith,  or  by  the  advice  of  counsel. 

Upon  hearing,  the  whole  subject  was  discussed,  in  case  there  was 
violation  of  the  iniunction,  as  to  what  punishment  should  be  imposed,  and 
that  matter  is  all  before  the  court  for  a  disposition.     It  is  said  that  this 
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plaintifif,  Francis  J.  Wing,  is  not  injured  because  of  the  fact  that  the  hose 
that  had  been  purchased  were  good  hose,  and  purchased  at  a  fair  price. 
That  may  be  true  that  the  hose  were  good  quality  of  hose,  and  that  they 
were  purchased  at  a  fair  price.  I  do  not  desire  to  intimate  that  there 
has  been  any  bad  faith  on  the  part  of  these  commissioners  in  making  this 
purchase;  but  clearly  the  spirit  ot  these  statutes  which  prescribe  their 
authority  and  control  their  action  is  to  the  effect  that  competitive  bidding 
should  be  had  where  these  contracts  are  let  for  sums  exceeding  $500  in 
amount,  and  \.\idX  prima  facie  the  presumption  is  that  an  advantage  would 
accrue  to  the  city  by  that  competitive  bidding.  That  is  a  presumption 
from  the  mere  enactment  of  the  statute  requiring  that  this  should  be 
done. 

And  whatever  may  have  been  the  injury  inflicted  upon  the  person  of 
this  plaintiff  as  a  tax-payer,  certainly  that  would  not  be  the  measure  of 
injury  which  might  be  inflicted  by  a  violation  of  the  statute,  or  a  viola- 
tion of  the  injunction 

It  is  my  opinion,  however,  that  what  should  be  done  would  be  to 
put  both  this  plaintiff  and  the  city  of  Cleveland  in  precisely  the  same  situa- 
tion which  they  would  have  been  in  had  this  injunction  been  obeyed;  and 
that  can  only  be  done  by  restoring  to  the  city  treasury  the  amount  of 
money  which  has  been  taken  out  under  this  unlawful  resolution. 

It  will,  therefore,  be  the  order  of  the  court  in  this  matter,  that  these 
defendants  be  required  to  pay  into  court,  to  be  returned  to  the  city  treas- 
ury, the  amount  of  money  thus  paid  out  to  them,  as  shown  by  the  proof 
in  this  case,  under  these  resolutions,  amounting  to  $1,900,  on  or  before 
10  o'clock  Tusday  morning,  the  37th  instant,  and  upon  that  being  done,  the 
contempt  will  be  deemed  to  have  been  purged.  Such  other  order  will 
then  be  made  in  the  premises  as  may  be  necessary.  The  cosU,  of  course, 
will  be  adjudged  against  the  defendants. 
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tViCTOR  Waldhbim  v.  Solomon  I.  Shane  bt  ai,. 

Where,  in  a  contract  of  sale,  the  price  to  be  paid  is  agreed  to  be  an  amount  arrived 
at  by  computing  certain  items  of  credit  and  expense,  the  accidental  omission 
of  a  certain  item^  of  expense  in  the  computation,  discovered  after  the  execution 
of  the  contract,  is  a  mere  error  in  the  performance  of  the  contract,  for  which 
the  purchaser  may  recover  from  the  sellers. 

flARMON,  J. 

The  facts  in  this  case,  as  I  find  them,  are  briefly  these: 
Waldheim  and  the  two  brothers  Shane,  were  partners,  and  a  contro- 
versy arising  as  to  a  proposed  extention  of  business,  they  resolved  to  sepa- 
rate, one  or  the  other  to  buy  and  continue  the  business.     There  never 
was  any  idea  of  winding  up  the  business.     With  the  view  to  accomplish 


tThe  following  entry  was  made  in  this  case  in  the  Supreme  Court,  November 
28, 1890:  "It  appearing  from  the  record  that  there  is  a  disagreement  between  the 
parties  as  to  the  facts,  this  court  declines  to  weigh  the  evidence,  and  the  judgment 
of  the  superior  court,  at  general  term,  remanding  the  cause  for  a  new  trial,  is  there- 
fore affirmed." 


VoLXV.  LAW  BULLETIN.  561 

84  Waldheim  t.  Shane  et  al. 

their  object  the  three  agreed  to  take  stock.  Provision  was  made  for 
ag^reemetit  in  case  of  difference  as  to  the  value,  and  instruction  was  given 
to  the  bookkeeper  to  proceed  and  balance  the  books  of  the  firm  so  that 
the  proposed  dissolution  might  take  place.  Thereupon  the  stock  was 
taken,  and  the  value  of  evsrything  agreed  upon,  or  fixed.  The  result  was 
handed  to  the  bookkeeper  to  incorporate  in  his  statement;  and  he,  hav- 
ing^ finished  up  the  books,  called  in  the  partners  and  laid  before  thep  the 
result,  which  was,  that  one  of  the  Shanes  was  entitled  to  $8,949.31,  the 
other  $9, 105.62,  and  Waldheim  to  $9,357.41,  upon  a  complete  closing  of 
the  business  and  balancing  of  accounts,  and  thereupon  the  question  was 
mooted  as  to  who  should  buy  and  who  sell.  One  of  the  partners  inquired 
as  ::o  what  sum  the  sellers,  whoever  they  might  be,  should  throw  off  from 
the  kern  included  among  the  assets  of  the  firm  of  outstanding  accounts, 
to  cover  the  risk  and  expense  of  collection.  Various  sums  were  men- 
tioned by  one  and  another, — Waldheim  appearing  to  have  a  lower  idea  in 
that  regard  than  the  others, — until  he  finally  suggested  that  six  hundred 
dollars  be  taken  from  that  item  of  assets,  which  would  be  two  hundred 
dollars  from  each  one's  account.  Thereupon  one  of  defendants,  with  the 
acquiescence  of  the  other,  declared,  *'We  will  sell  out  at  those  figures;" 
to  which  the  plaintiff  assented.  Then  the  parties  further  agreeing  upon 
the  time  and  mode  of  payment,  a  writing  was  prepared  and  executed 
which  professed  to  embody  that  agreement,  and  in  which  it  was  stated 
that  the  Shanes  sold  out  to  the  plaintiff  all  their  interest  in  the  firm  for  a 
sum,  given  in  figures  and  letters,  found  by  adding  together  the  amounts 
so  standing  to  choir  credit,  and  deducting  four  hundred  dollars. 

After  the  sale  had  been  consummated  by  payment  of  the  cash  part, 
which  was  $11,000,  and  a  note  for  the  remainder  still  outstanding,  the 
plaintiff,  in  continuing  the  business,  discovered  that  in  so  making  up  the 
accounts  of  the  firm  an  item  of  expense, — advertising, -7-which  seems  to 
have  been  very  heavy  in  that  line  of  business,  and  which  was  kept  in  a 
separate  account,  had  been  omitted,  amounting  to  nearly  $1,709.  The 
consequence  was  that  the  statement  of  the  bookkeeper  as  to  the  interest 
of  each  one  in  the  business  upon  which  they  had  traded,  was  too  much  as 
to  each  of  them  by  one  third  of  that  amount.  Defendants  declining  to  cor- 
rect the  error,  this  action  was  brought  for  the  amount  so  overpaid  by 
mistake.  The  petition  was  amended  by  asking  also  for  the  correction  of 
the  writing  which  had  been  so  executed.  Defendants  denying  that  there 
was  a  mistake,  the  case  has  been  tried  and  the  testimony  of  all  the  parties 
taken. 

In  so  stating  the  facts,  I  have  taken  the  version  which  is  given  by 
the  plaintiff,  because  in  weighing  the  testimony  I  find  that  he,  rather  than 
the  defendants,  has  stated  more  accurately  what  took  place.  In  the  first 
place  the  defendants  have  shaken  somewhat  the  confidence  of  the  court  in 
their  recollection,  or  a'^curacy  of  narration,  by  statements  of  some  things, 
which  the  court  is  not  able  to  find  took  place.  For  instance  they  declare 
positively  that  on  the  occasion  of  the  sale  they  said  to  plaintiff:  **Now 
hadn't  we  better  look  over  the  books  and  see  that  the  bookkeeper  has  got 
them  all  right;  ibay  be  he  has  made  a  mistake;"  to  which  the  plaintiff 
replied,  **No,  I  am  willing  to  take  the  chances  if  you  are,*'  which  would 
be,  if  true,  an  absolute  waiver  of  any  such  claim  as  plaintiff  now  seeks  to 
assert.  The  bookkeeper,  although  at  the  time  under  contract  to  go  into 
business  with  the  defendants,  which  contract  he  has  since  carried  out, 
and  is  now  in  business  with  them,  when  called  failed  to  give  any  such 
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account  of  what  took  place,  and  although  it  was  sought  to  recall  him,  the 
court  refused  to  permit  it.  And  agam  the  accounts  given  on  behalf  of 
defendants  of  what  took  place  at  the  interview  between  the  parties  afttr 
the  discovery  of  this  mistake,  I  find  to  be  against  the  weight  of  the  evi- 
dence. They  contend  that  then  and  there  they  reminded  the  plaintiff  that 
they  had  spoken  of  possible  mistakes,  and  that  he  had  declined  to  inves- 
tigate; that,  as  they  expressed  it,  he  had  bought  a  cat  in  a  bag:  but  the 
testimony  of  other  witnesses,  which,  in  my  opinion,  outweighs  theirs, 
is  that  they  made  no  such  statement,  although  it  would  have  been  ex- 
tremely natural  that  they  should  have  made  it  if  such  had  been  the  fact. 

The  case  therefore  stands  as  it  stood  at  the  close  of  plaintiff's 
evidence.     Is  he  entitled,  on  his  own  statement,  to  recover  here? 

The  question  is  not  of  a  right  to  rescind.  Two  days  after  the  sale 
recission  would  have  been  impossible,  because  neither  party  could  have 
been  placed  in  statu  quo.     Nor  is  recission  sought. 

If  the  mistake  com'plained  of  were  a  fundamental  error  in  the  incep* 
tion  of  the  contract,  preventing  true  consent,  it  may  be  conceded  that 
relief  without  recission  would  be  impossible,  because  it  would  require  the 
court  not  only  to  unmake  the  apparent  bargain,  but  to  make  a  new  one. 

The  recission  cases  cited  were  all  cases  where  the  mistake  was  of 
this  sort.  Corpmeal  v.  Powis,  lo  Beav.,  26,  related  to  an  error  as  to  the 
annuity  the  government  would  grant  for  a  given  sum.  It  was  fundamen- 
tal, because  while  the  agent  of  defendant  ag:reed  for  an  annuity  to  be 
based  upon  the  government  rule,  not  then  known  to  either  party,  he  ex- 
pressly stipulated  for  her  approval,  which  was  never  given  to  the  contract 
in  that  form,  she  merely  agreeing  to  the  figures  shown  her,  based  upon 
erroneous  information  as  to  the  government  rule.  Had  defendant 
approved  the  contract  as  made  by  the  agent,  there  would  have  been  a 
valid  contract,  and  the  mistake  in  figures  merely  one  in  course  of  execu- 
tion, and  recission  would  not  have  been  necessary. 

Pritt  V.  Clay,  6  Beav.,  503,  is  also  subject  to  the  same  distinction. 

So,  the  first  question  here  is,  what  was  the  real  contract,  and  was 
the  mistake  which  is  admitted  and  agreed  to  have  been  mutual,  fundamen- 
tal, preventing  true  consent,  or  only  one  arising  in  course  of  perform- 
ance? And  plaintiff  must  recover,  if  at  all,  upon  the  theory  that  the  real 
contract  was  not  to  sell  for  so  many  dollars  and  cents,  but  for  a  sum  to 
be  computed  in  a  certain  way. 

Defendants  contend  that  while  the  books  and  accounts  were  closed 
with  a  view  of  giving  information  to  the  parties  by  which  they  might  after- 
wards contract,  the  true  contract  began  at  the  time  when  the  parties 
agreed  upon  the  amounts  to  be  paid  and  received. 

If  we  are  to  consider  merely  what  took  place  at  the  particular 
moment  when,  with  the  figures  furnished  by  the  bookkeeper  before  them, 
the  parties  began  to  determine  who  should  become  the  buyer,  then  defend- 
ants' view  of  the  contract  would  be  the  true  one-  That  is  the  way  we 
should  look  at  it  if  a  stranger  had  walked  in  and  without  any  previous 
negotiations  said  to  defendants:  I  will  give  you  so  many  dollars  and 
cents  for  your  interest  in  the  firm;  and  they  had  said,  we  will  take  it 
Then  certainly  the  sum  named  would  be  the  result  of  mental  calculation 
between  the  parties  as  to  what  one  would  give  and  the  other  take. 
But  this  is  too  narrow  a  view  to  take  of  v^hat  took  place  between  plaintiff 
and  defendants.  The  meaning  of  figures  depends  in  negotiations  as 
well  as  in  mathematics  upon  position  and  surroundings.  They  maf  be 
above  a  line  or  below  it,  to  the  left  of  a  point  or  to  the  right  of  it.     So 
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they  must  be  taken  in  connectioQ  with  all  the  dealings  and  conversational 
of  the  parties  using  them. 

In  Stewart  v.  Welch,  41  O.  S.,  483,502,  we  are  enjoined  to  look  through 
words,  not  merely  at  them,  in  seeking  the  real  intention  of  the  parties 
using  them.  And  in  R.  R.  Co.  v.  Steinfeld,  42  O.  S.,  449,  we  are  told 
it  is  proper  to  use  the  light  reflected  by  the  subsequent  conduct  of  parlies 
to  ascertain  their  real  meanmg  when  fraud  or  mistake  is  charged,  even 
against  a  written  agreement. 

Applying  these  principles,  it  is  very  plain  to  my  mind,  although  this 
case  is  so  peculiar  that  I  have  several  times  laid  it  down  and  taken  it  up 
again  to  test  by  repeated  vision  the  correctness  of  my  view,  that  the  figures 
$9,105.62,  $8,949.32,  $9,357.41,  which  these  parties  had  before  them, 
were  not  used  by  them  as  figures  reached  by  the  mental  process  which 
buyers  and  sellers  use.  Underlying  them  was  the  determination  previ- 
ously formed  and  expressed  by  all,  that  they  were  to  have  a  true  statement 
of  the  affairs  of  the  firm,  and,  although  they  had  not  decided  who  should 
buy  or  sell,  yet  that  the  buying  and  sellmg  should  be  in  accordance  with 
such  true  statement.  That  this  was  so,  is  shown  by  the  fact  that  the  only 
bargaining  was  about  an  article  to  be  subtracted  because  of  the  cost  and 
risk  of  collecting  outstanding  accounts  reckoned  in  the  assets  at  their 
face.  That  settled,  the  contract  was  complete,  and  the  intent  was  plainly 
that  the  sale  was  for  tlie  amounts  shown  by  the  ledger  to  the  credit  of 
defendants,  less  this  deduction. 

If  the  language  used  had  been  as  defendants  testify,  **we  will  take 
$17,654.93,*'  I  should  still  think  that  these  figures  in  that  connection 
were  merely  equivalent  to  '*the  amount  to  our  credit  in  the  books  less 
$400;"  but  according  lo  the  plaintiff,  whose  version  I  accept,  the  figures 
furnished  by  the  bookkeeper  were  not  named  in  the  proposal  or  acceptance, 
and  so  cut  no  more  figure  than  the  books  themselves  which  also  were 
before  them. 

Looking  at  it  thus,  what  took  place  afterwards  was  mere  execution 
— the  work  of  the  pencil,  not  of  the  mind.  It  is  not  contended  that  this 
is  one  of  the  cases  where  the  writing  created  the  contract.  It  is  merely  a 
memorandum  made  at  defendants'  request  of  the  agreement  already  made. 
In  writing  down  the  figures  as  representing  the  agreement,  the  mistake 
occurred.  It  is  just  the  same  as  though  the  agreement  had  been  executed 
by  payment  then  and  there,  and  like  over-payment  made.  The  agree- 
ment acquired  no  more  sacred  character  by  postponement  of  performance. 

In  order  to  accurately  express  the  meaning  of  the  parties,  that  mem- 
orandum should  have  read  that  plaintiff  was  to  pay  defendants  for  their 
interests  the  amount  shown  by  the  books  to  their  credit,  less  $400. 

The  subsequent  conduct  of  all  parties  shows  that  they  so  understood 
it,  for  they  were  extremely  vigilant  in  demanding  and  receiving  the  benefit 
of  items  omitted  from  the  calculation  before  them  at  the  time  of  sale,  for 
instance  the  deposit  for  the  electric  light  and  the  surrender  value  of  insur- 
ance policies,  two-thirds  of  which  plaintiff  allowed  defendants  on  their 
demand. 

Now,  when  it  appears  that  a  still  greater  omission  was  made  without 
the  knowledge  of  either  party — an  extraordinary  one,  I  may  say,  in  view 
of  some  facts  disclosed  here,  it  would  be  a  reflection  on  the  law  to  hold 
that  it  afforded  no  remedy,  but  must  leave  in  the  hands  of  the  defendants 
money  which  justice  and  good  conscience  requires  them  to  repay. 

The  facts  in  Payne  v.  Upton,  87  N.  Y.,  327,  were  much  like  those 
before   us.     The  parties  had   negotiated   for  a  sale  of  land  by  the  acre. 
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but  the  sale  was  finally  made  at  a  gross  sum,  when  it  was  discovered  that 
by  mutual  mistake  they  had  overestimated  the  number  of  acres.  The 
court  decreed  a  reduction  of  a  mortgage  note  for  a  deferred  payment. 
While  it  might  have  been  done  on  the  ground  that  the  seller  was  bound 
by  his  statement  of  the  area,  though  innocently  wrong,  anH  probably  the 
sellers  here  cannot  properly  be  put  m  that  position  with  regard  to  the 
accounts,  yet  the  reasoning  of  the  court  in  answer  to  the  same  argument 
made  here,  that  it  was  asked  to  make  a  new  contract  for  the  parties, 
applies  to  this  case  and  confirms  the  view  I  have  taken.  See  also  Town- 
send  V.  Crowley,  8  C.  B.  (N.  S.)  476;  Kelly  v.  Solari,  9  M.  &  W.,  54. 
Judgment  for  plaintiff. 

A.  W.  Goldsmith  &  Edward  Colston,  for  plaintiff. 

Judge  Wm.  L.  Avery,  for  defendants. 


113  DIVORCE— EXTREME  CRUELTY. 

[Miami  Common  Pleas,  188&.] 

Grbbn  V.  Grbbn. 

f  o  make  «  case  of  extreme  cruelty  under  our  divorce  statute,  it  is  not  necessary 
that  the  facts  shall  show  **personal  violence,"  or  "dodily  harm,"  or  "reasonable 
ground  to  apprehend  it  if  cohabitation  should  continue."  Mental  suffering,  if 
impaired  health  result  therefrom,  either  mentally  or  physically,  as  the  resalt  of 
profane  and  abusive  language,  or  from  charges  of  a  want  of  chastity,  made  in 
the  presence  of,  or  coming  to  the  hearing  of  the  party  complaining,  that  were 
made  to  others,  is  sufficient 

Wright,  J. 

The  evidence  in  this  case  shows  that  the  defendant,  the  husband  of 

he  plaintiff,  had  used  toward  her  profane  and  abusive  language,  had 

wharged  her  in  her  presence,  with  illicit  intercourse  with  a  farm  hand  of 

he  defendant,  and  had  also  so  accused  her  in  the  presence  of  others, 

neighbors  and  friends  of  the  parties,  both  in  her  presence  and  absence;  in 

he  later  instance  the  accusations  were  made  known  to  her  afterward.  The 

esult  of  all  these  was  such  that  plaintiff's  health   both  physically  and 

mentally,  especially  the  later,  became  very  much  impaired,  so  that  insanti^ 

wa«  threatened,  and  her  life  became  a  burden  to  her. 

There  was  no  personal  violence  used,  nor  bodily  harm  resulting  from 
ddiendant's  conduct  further  than  great  mental  distress  and  weakness,  and 
such  physical  weakness  as  would  necessarily  follow.  By  the  common  law, 
which  is  cited  by  Judge  Nash  with  approval,  in  his  treatise  on  Pleading 
and  Practice,  page  761,  it  was  necesary  to  show  that  either  personal  vio- 
lence, or  bodily  harm  had  been  inflicted,  or  that  continued  cohabitation 
would  result  in  it.  Some  later  decisions  hold,  that  physical  danger  may 
be  either  to  life  or  limb,  or  merely  to  the  health. 

The  present  status  of  the  rule  in  this  class  of  cases,  seems  to  be  this: 
That  if  the  conduct  of  husband  or  wife,  toward  the  other,  is  such, 
as  results  in  grievously  wounding  the  feelings  of  the  other,  so  that  the  mind 
or  physical  health  becomes  impaired,  or  su^h  effect  will  necessarily  result 
if  continued,  or  if  it  utterly  destroys  the  legitimate  ends  and  objects  of 
matrimony,  it  comes  within  purview  of  the  statute.  The  follow/Pg 
authorities  are  cited  in  support  of  this,  viz: 
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Beebe  v.  Beebe,  lo  la.,  133;  May  v.  May,  62  Penn.  St.,  206;  Beyer 
V.  Beyer,  50  Wis.,  254;  Cook  v.  Cook,  3  Stock.  (N.  J.),  195;  Black  v. 
Black,  30  N.  J.  Eq.,  215,  221;  Latham  v.  Latham,  30  Gratt.(Va.),  307; 
Keaaedy  v.  Kennedy,  73  N.  Y.,  369;  Smith  v.  Smith,  8  Oregon,  100; 
Powelson  v.  Powelson,  22  Cal.,  358;  Wheeler  v.  Wheeler,  53  fa.,  266; 
Gibbs  V.   Gibbs,  18  Kan.,   419;  Whitmore  v.   Whitmore,  49  Mich.,  417. 

In  Palmer  v.  Palmer,  45  Mich.,  150,  Judge  Cooley  affirms  the  court 
beloWy  in  granting  a  decree,  wherein  the  evidence  disclosed  the  facts  to 
be,  that  the  plaintiff  went  to  her  father's  huuse  to  be,  and  was  there,  con- 
fined. The  husband  failed  to  come,  although  he  knew  wher^  she  was, 
and  that  she  was  about  to  be  confined,  and  could  have  come  without  any 
trouble. 

After  her  child  was  born  plaintiff  wrote  a  reproachful  letter  to  her 
husband.  He  came  afterward,  and  refused  to  have  anything  to  do  with 
the  child,  accusing  his  wife  of  unchaste  conduct,  and  claiming  the  child 
was  not  his  own,  but  that  of  her  father. 

There  was  no  direct  testimony  in  this  latter  case,  showing  actual 
injury  to  her  ptiysical  or  mental  health,  but  as  the  court  well  put  it:  **If 
she  w  as  a  decent  and  self-respecting  woman — and  there  is  no  evidence  to 
the  contrary — she  could  not  with  comfort  co-habit  as  wife  with  defendant 
afterwards." 

This  is  as  far  as  any  court  has  extended  the  rule,  but  it  seems  to  be 
founded  in  reason.  I  think  the  true  rule  to  be:  *'That  if  the  conduct  of 
the  husband,  or  wife,  by  acts  of  commission,  as  distingushed  from  mere 
omissions,  is  such  toward  the  other  as  to  seriously  impair  the  bodily  or 
mental  health,  or  endanger  life,  or  such  as  substantially  destroys  the  legti- 
mate  ends  and  objects  or  the  marriage  relation,  it  constitutes  **extreme 
cruelty"  under  our  statute. 

Williams  &  Gantz,  for  plaintiff. 

A.  R.  Byrkett,  for  defendant 


PARTIES— JUSTICE  OF  THE  PEACB.  125 

[Cincinnati  Superior  Court,  General  Term.] 
tSADlK  W«HI.KN  BT  AL.  V.   F.  H.   MACK«  ET  AI^ 

1.  Tlie  owners  of  separate  mortgages  npon  the  s4me  chattels  cannot  be  properly 

joined  as  plaintiffs  in  an  action  of  replevin  based  upon  the  mortgages,  bnt 
when  so  joined  the  court  may  render  judgment  against  all. 

•  » 

2.  A  justice  of  the  peace  may  set  aside  a  judgment  void  for  want  of  service  of  sum- 

mons on  defendants,  may  issue  a  new  summons  in  the  same  action,  and  upon 
due  service  thereof  may  proceed  again  to  judgment. 

Error  to  Special  Term. 

On  January  12,  1885,  a  firm,  Wehlen  &  Scherer,  were  the  owners  of 
certan  chattels  described  in  the  petition  herein.  On  that  day  Lammerd- 
ing  &  Harkness  commenced  an  action  afa^ainst  Wehlen  &  Sctierer  before  a 
jastice  of  the  peace,  and  caused  an  attachment  to  be  issued  and  levied  on 
said  chattels. 

tThis  judgment  was  affirmed  by  the  Supreme  Court,  without  report,  October 
29,1889. 
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The  constable  who  levied  upon  the  property,  failed  to  serve  the  de- 
fendants in  that  action,  or  either  of  them,  with  a  copy  of  the  summons  or 
the  order  of  attachment,  but  the  justice  nevertheless  rendered  judg 
ment  for  the  plaintiffs  therein  on  the  i6th  day  of  January,  1885.  After- 
wards, it  being  made  to  appear  that  there  had  been  no  service  upon  defend- 
ants, on  January  27th  he  set  aside  the  judgment,  and  issued  a  new 
summons  in  the  same  case  against  Wehlen  &  Scherer,  which  was  duly 
served  upon  them,  and  afterwards  on  the  nth  day  of  February,  1885,  a 
judgment  was  rendered  by  the  justice  of  the  peace  against  the  defendants, 
and  he  issued  an  order  of  sale  of  the  chattels  levied  upon  by  virtue  of  the 
order  of  attachment. 

The  plaintiffs,  being  the  holders  of  chattel  mortgages,  made  to  them 
individually  on  January  13,  1885,  by  Wehlen  &  Scherer,  brought  this  ac- 
tion of  replevin  before  any  sale  was  had,  claiming  that  they  were  the  owners 
of  the  chattels  by  virtue  of  said  mortgages,  the  conditions  of  which  had 
been  broken,  and  by  means  of  the  writ  of  replevin  the  chattels  which  had 
been  in  possession  of  the  constable  since  they  were  first  attached,  were 
taken  from  him  into  the  custody  of  the  sheriflf,  and  delivered  to  plaintiffs. 

At  the  trial  below  the  court  found  that  the  lien  of  the  attachment, 
set  up  in  a  cross-petition  by  F.  H.  Macke,  who  held  it  by  assignment 
from  Lammerding  &  Harkness,  was  valid  and  prior  to  that  of  the  chattel 
mortgages;  also  that  there  was  a  misjoinder  of  parties  plaintiff  in  the  ac- 
tion, and  rendered  a  judgment  in  favor  of  Macke  upon  his  cross-petition, 
against  the  plaintiffs,  for  the  value  of  the  goods. 

Plaintiffs  seek  a  reversal  of  that  judgment. 

Pkck,  J. 

There  is  little  room  to  doubt  that  the  plaintiffs  were  misjoined.  Each 
of  the  several  mortgages  owned  by  the  respective  plaintiffs  was  cause  for 
a  separate  action.  The  argument  that  plaintiffs  were  all  interested  in  the 
same  goods,  and  therefore  properly  joined,  proceeds  upon  the  assump- 
tion, that  there  could  be  no  defense  by  the  mortgagors.  For  if  they  had 
a  valid  defense  to  any  of  the  mortgages,  the  holder  of  that  one  would  have 
no  interest  in  the  goods.  The  claims  were  separate,  the  parties  different, 
and  the  defenses  might  be  as  distinct  as  the  claims.  They  could  not  prop- 
erly join  in  one  action. 

It  is  urged  that  if  there  was  a  misjoinder,  the  court  erred  in  render- 
ing judgment  against  all  the  plaintiffs,  but  that  some  of  them  should  have 
been  dismissed  and  the  action  permitted  to  proceed  in  behalf  of  the 
others. 

As  it  does  not  appear  that  any  of  them  proposed  to  withdraw,  how 
could  the  court  say  who  should  go,  and  who  remain,  when  all  were  inter- 
ested in  the  same  way  and  all  equally  at  fault?  But  there  was  another 
objection  to  such  a  course  of  procedure.  This  is  an  action  of  replevin, 
and  to  dismiss  a  plaintiff  after  he  had  replevied  the  goods,  would  be 
equivalent  to  rendering  a  judgment  in  his  favor.  The  only  course  open 
to  the  court  was  apparently  that  which  was  taken,  /.  e.j  to  render  a  judg- 
ment against  all. 

The  claim  most  seriously  pressed  upon  us,  however,  is  that  the  attach- 
ment, issued  Januaiy  12th,  never  became  a  lien  because  of  the  failure  ol 
the  constable  to  serve  the  defendants  to  the  action  with  copy  of  summons 
or  writ  of  attachment  prior  to  the  rendition  of  the  invalid  judgment  of  Jan. 
i6th,  and  that  the  justice  then  became  functus  officioy  and  haa  no  power 
to  set  aside  the  judgment,  and  that  if  any  lien  was  acquired  by  virtue  ol 
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the  judgment  finally  rendered  by  him,  it  can  only  date  from  the  service 
of  the  second  summons  ij-sued.  The  judgment  rendered  Jai.  i6th,  was 
either  valid  or  invalid.  If  valid,  there  can  be  no  question  as  to  the  prio- 
rity of  the  lien  by  virtue  of  the  attachment.  If  invalid,  it  was  so  because 
the  defendants  were  not  served,  the  justice  was  without  jurisdiction,  and 
the  judgment  utterly  void,  and  this  latter  alternative  appears  to  be  the 
true  one. 

The  fact  that  there  was  no  service,  was  found  by  the  court  below, 
and  was  the  reason  why  the  justice  set  aside  the  judgment.  When  it  was 
made  to  appear  to  him  thai  there  had  been  no  service,  the  case  stood  be- 
fore him  in  the  same  position  as  it  would  if  no  step  had  been  taken  except 
the  issuing  of  the  attachment,  and  he  rightfully  too^<  it  up  again  at  that 
point  and  proceeded  to  judgment,  which  was  duly  rendered  after  service 
of  summons  and  a  trial  by  jury.  The  judgment  perfected  the  proceed- 
ings necessary  to  enable  plaintiffs  in  that  action  to  enforce  their  lien,  da- 
ting from  the  date  of  the  levy  on  the  goods,  which  was  prior  to  the  date  of 
plaintiff's  mortgages.  The  judgment  of  the  court  at  special  term  is 
affirmed. 

FoRCB  and  Harmon,  J.  J.  concur. 

Harding  &  Moore,  for  plaintiffs. 

Van  Seggern,  Phares  &  Dewald,  for  defendant  liacb;«» 

HagaoB  &  Broadwell,  for  other  defendants. 
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[Mahoning  Common  Pleas,  188S.] 

fCOMMISSIONBRS  V.  GBORGB  W.   LoDWICK* 

1.  A  slierllFlB  not  entitled  to  receive  in  addition  to  the  compensation  provided  by 

sec  719,  R.  S.,  railroad  fare,  carriage  hire,  or  other  incidental  expenses  incnrre a 
in  eofiveying  insane  persons  to  and  from  lunatic  asylums  of  the  state. 

2.  When  there  is  an  infirmary  in  a  county,  but  no  room  for  insane  persons  either 

in  the  asylum  of  the  state  or  the  county  infirmary,  the  sheriff  cannot  be  allowed 
more  than  seventy-five  cents  per  day  for  keeping  and  boarding  such  insane 
persons;  and  the  probate  court  in  such  case  cannot  contract  for  the  keeping 
and  boarding  of  insane  persons  with  the  sheriff  as  if  he  were  not  a  public 
officer. 

8.  In  cases  of  felony  where  the  state  fails  to  convict;  in  cases  of  misdemeanor  where 
the  slate  fails  to  convict,  or  where  in  case  of  conviction  the  defendant  proves 
insolvent,  the  sheriff  cannot  be  paid  by  the  county  his  fees  for  receiving;,  or 
discharging  a  prisoner  from  the  jail,  or  taking  a  prisoner  before  a  court  or 
judge,  his  fees  therefor,  except  to  be  applied  on  the  allowance  of  $300  per  year, 
provided  by  aec.  1231,  R.  S. 

This  cause  was  submitted  to  the  court  without  action  upon  an  agreed 
statement  of  facts.  George  W.  Lodwick,  as  sheriff  of  said  county,  charged 
and  was  paid  by  the  county  certain  fees  which  the  committee  that  exam- 
ined the  annual  report  of  the  county  commissioners  reported  in  their 
opiaion  as  illegal.  The  questions  in  controversy  sufficiently  appear  in 
the  opinion  of  the  court. 

tCamiru,  see  State  v.  Setviss,  an^e^  4(M). 
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Thayer,  J. 

In  the  above  entitled  case,  three  questions  are  propounded  to  the 
court,  which  tiereinafter   follow,  with  the  answers  thereto: 

I.  '*Is  a  sheriff  entitled  to  receive  from  the  county,  in  addition  to 
the  compen«iation  and  mileage  provided  by  sec.  719  Rev.  Stat.,  railroad 
fare,  carriage  hire,  or  other  incidental  expenses  in  conveying  insane  per- 
sons to  and  from  the  Lunatic  Asylu\ns  of  the  State?** 

Answer.  The  fees  are  clearly  illegal.  Section  719  provides  for  the 
following  taxable  costs:  *'To  the  sheriff  or  other  person  than  an  assist- 
ant, for  taking  an  insane  person  to  the  asylum,  or  removing  one  there- 
from upon  the  warrant  of  the  probate  judge,  mileage  at  the  rate  of  ten 
cents  per  mile,  going  and  returning,  and  seventy-five  cents  per  day  for 
the  support  of  each  patient,  on  his  journey  to  or  from  ihe  asylum,  and  to 
each  assistant  five  cents  per  mile,  and  nothing  more." 

The  bare  reading  of  this  provision  would  seem  to  determine  the  ques- 
tion. It  is  the  duty  of  the  sheriff  to  take  insane  persons  ''to  the  asylum," 
and  to  remove  them  **therefrom,"notto  a  depot  near  to  it,  nor  to  the  city 
where  the  asylum  is,  but  "to  the  asylum."  How  he  shall  *'take"  such 
insane  persons  is  for  him  ^o  determine.  He  may  travel  by  private  convey- 
ance, or  by  a  public  railroad,  or  otherwise  as  he  select,  but  however  he 
travels,  his  fees  are  limited  to  *'ten  cents  per  mile  going  and  returning, — 
and  to  each  assistant  five  cents  per  mile,  and  nothing  more."  It  is 
claimed  that  the  words — **and  nothing  more** — apply  only  to  assistants." 
Why  it  should  be  so  limited  is  not  suggested;  clearly  it  comprehends 
both.  In  tht  view  of  the  court,  the  entire  fee  which  can  be  paid  to  sher- 
iffs in  such  cases  is  ten  cents  per  mile  for  the  entire  distance;  and  the 
journey  begins  at  the  point  where  the  sheriff  receives,  or  has  in  charge, 
the  insane  person,  and  ends  '*at  the  asylum,"  and  vice  versa. 

a.  '^Can  the  sheriff  be  allowed  by  the  county  commissioners  more 
than  seventy-five  cents  per  day,  for  keeping  and  boarding  insane  persons, 
when  there  is  an  infirmary  in  the  county,  but  where  there  is  no  room  for 
them  either  in  the  state  or  county  infirmary?  And  can  the  probate  court 
contract  with  or  provide  for  such  prisoners,  with  the  sheriff  individually, 
as  if  he  were  not  a  public  officer? 

Answer.  This  question  must  also  be  decided  in  the  negative.  Sec- 
tion 1235,  Rev.  Stat.,  provides:  "The  sheriff  shall  be  allowed  such  com- 
pensation as  the  county  commissioners  shall,  from  time  to  time,  order  and 
allow,  not  exceeding  ^fty  cents  per  day,  for  keeping  and  providing  for 
prisoners  in  jail;  and  the  commissioners,  annually,  at  their  June  session, 
shall  review  and  tix  the  price  of  keeping  and  providing  for  said  prisoners; 
but  in  any  county  in  which  there  is  no  infirmary,  they  may,  if  they  think 
the  same  just  and  necessary,  allow  any  sum  not  exceeding  seventy-five 
cents  per  day,  for  keeping  any  lunatic  or  idiot." 

Standing  alone,  little  or  no  difficulty  is  apparent,  in  construing  this 
section.  The  usual,  common  and  ordinary  meaning  of  the  term,  "keep- 
ing and  providing"  includes  "board  and  sustenance."  But  this  section, 
it  is  claimed,  must  be  construed  with  sec.  7379,  which  provides:  "The 
sheriff  shall  provide  for  all  prisoners,  fuel,  bed  and  clothing,  washing,  and 
nursing  when  required,  and,  except  for  those  confined  in  jail  for  debt  only, 
board,  and  such  other  necessaries  as  the  court  in  its  rules  shall  designate: 
and  he  shall  be  allowed  and  paid  by  the  county,  for  services  required  by 
the  provisions  of  this  chapter,  such  compensation  as  the  commissioners 
shall  prescribe." 
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Clearly  these  sections  must  be  construed  together;  and,  just  as 
clearly,  in  my  judgment,  the  latter,  instead  of  enlarging  the  former,  is 
limited  by  it. 

By  sec.  1235  the  maximum  is  fixed.  **Fifty  cents  per  day  for  keep- 
ing and  providing  for  prisoners  in  jail,"  and  '*seventy-five  cents  per  day 
for  keeping  any  lunatic  or  idiot." 

By  sec.  7379,  the  sheriff  *'shall  be  allowed  such  compensation  as  the 
commissioners  shall  prescribe." 

True,  but  it  must  be  within  the  limits  prescribed  by  sec.  1235,  that 
is,  construing  them  together — the  sherff  shall  be  allowed  such  compensa- 
tion as  the  commissioners  shall  prescribe,  but  not  to  exceed  fifty  cents 
per  day  for  each  prisoner,  and  seventy-five  cents  per  day  for  each  lunatic 
or  idiot. 

In  opposition  to  this  view;  it  is  urged  that  the  phrase,  "'keeping  and 
providing,"  found  in  sec.  1235,  means  safekeeping,  imprisoning,  prevent- 
ing escape,  etc.,  and  does  not  include  board  and  sustenance;  and  in  sup- 
port of  this  view,  an  authority  is  cited:  14  Law  Bulletin,  No.  i,  page  6." 

I  cannot  so  hold.  The  phrase  ''providing  for"  in  my  judgment, 
cannot  be  cramped  into  ''restraining"  or  "imprisoning."  The  ordinary 
meaning  of  the  term  includes  board  of  sustenance,  and  I  see  no  reason  to 
give  it  any  other  meaning  here. 

If  this  view  be  correct,  the  fees  charged  in  this  item  are  illegal. 

3.  "In  cases  of  felony  where  the  State  fails  to  convict;  in  cases  of 
misdemeanor  where  the  State  fails  to  convict,  or  in  case  of  conviction 
where  the  defendant  proves  insolvent;  can  the  sheriff  be  allowed  and  paid 
by  the  county,  his  fees  for  receiving,  or  discharging  a  prisoner  from  the 
jail,  or  taking  a  prisoner  before  a  court  or  judge,  exclusive  of  the  com- 
pensation of  $300.00  per  year,  provided  by  sec.  1231,  Rev.  Stat."? 

Answer.  This  question  also  must  be  answered  in  the  negative.  Sec- 
tion 1231  provides:  "The  court  of  common  pleas  in  each  county  shall 
make  an  allowance  of  not  more  than  three  hundred  dollars  per  annum  for 
the  sheriff,  for  services  in  criminal  cases,  where  the  state  fails  to  convict, 
or  the  defendants  prove  insolvent,  and  for  other  services  not  particularly 
provided,  to  be  paid  out  of  the  county  treasury." 

That  the  $300.00  here  specified  is  exclusive  of  all  other  fee,  is  tol- 
erably plain,  if  the  English  language  can  make  it  so.  This  fee  is  "for 
services  in  criminal  cases,  where  the  State  fails  to  convict,  etc,"  not  for 
part  of  the  services,  but  "for  services."  The  evident  meaning  is— for  all 
services. 

If  the  sheriff  may  charge  this  fee,  — why  not  any  other  of  his  taxable 
fees  in  such  cases?  The  result  would  be  that,  in  the  end,  he  would  re- 
ceive, not  only  all    his  ordinary  fees,  bat  the  S300.00  besides. 

I  see  no  reason  why  the  question  should  be  decided  otherwise  than 
above  suggested. 

Judgment  for  plaintiff. 

Oisney  Rogers,  for  Commissioners. 

W«  S.  Anderson  and  C  K.  TruesdylCi  for  George  W. 
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143  SALE  OF  INTOXICATING  LIQUORS. 

[Cincinnati  Superior  Court,  General  Term.] 

Eliza  Blakbnt  v.  Christian  Grhbn. 

1.  The  provision  of  R.  S.,  4364,  authorizing  proceedings  against  owners  to  subject 

property  used  for  the  sale  of  intoxicating  liquors  with  their  assent  to  the  pay- 
ment of  judgments  against  their  tenants  so  using  it,  is  not  invalid.  The  result 
of  such  proceedings  is  not  to  deprive  owners  of  their  property  without  dne 
process  of  law. 

2.  In  such  proceed^igs  the  judgment  against  the  tenant,  to  which  the  owners  were 

not  parties,  is  at  least  prima  facie  evidence  against  them. 

Harmon,  J. 

The  demurrer  of  Daniel  and  Isaac  Wolf,  to  the  petition  reserved  here, 
questions  the  construction  and  validity  of  sec,  4394,  Rev.  Stat.,  which 
provides  that  premises  rented  or  permitted  to  be  used  or  occupied  for  the 
sale  of  intoxicating  liquors,  ''shall  be  held  liable  for  aad  may  be  sold  to 
pay  all  fines,  costs  and  damages,  assessed  against  any  person  occupying 
the  same;  proceedings  may  be  had  to  subject  the  same  to  the  payment  of 
any  such  fines  and  costs  assessed  or  judgment  recovered,  or  any  part 
thereof,  which  remain  unpaid,  either  before  or  after  execution  issued 
against  whom  such  fine  and  costs  or  judgment  have  been  adjudged  or 
assessed." 

The  remedy  here  provided  is  entirely  independent  of  that  given  in 
sec.  4357,  which  gives  to  every  wife  or  other  person  injured  in  means 
of  support,  etc.,  in  consequence  of  the  intoxication  habitual  or  otherwise 
of  any  person,  a  right  of  action,  after  notice  not  to  sell  liquors  to  such 
person,  and  makes  the  owner,  etc.,  of  premises,  ** having  knowledge 
that  intoxicating  liquors  are  to  be  sold  therein  in  violation  of  law,  or, 
having  leased  the  same  for  other  purposes,  knowingly  permits  Intoxicat- 
ing liquors  to  be  sold  therein  that  have  caused  the  intoxication,"  etc., 
*' liable  severally  or  jointly  with  the  person  selling,  etc.,  for  all  damages 
sustained  as  well  as  exemplary  dama^fcs." 

This  gives  a  general  right  of  action  against  the  owner  of  property 
used  by  his  consent  for  the  unlawful  sale  of  intoxicating  liquors,  the 
same  as  against  the  seller,  judgment  upon  which  may  be  enforced 
against  any  of  his  property.  Section  4264  merely  subjects  the  property 
so  used  with  the  owner's  consent  to  judgments  against  the  occupier  for 
damages  caused  by  wrongful  sales  of  liquor.  The  proceedings  under 
this  section  are  in  the  nature  of  proceedings  in  rem.  If  the  value  of 
the  property  is  less  than  the  amount  of  the  judgment,  or  if  it  be  in- 
cumbered to  its  full  value,  there  is  no  remedy  against  the  owner. 

The  petition  sets  out  the  ownership  by  defendants  D.  and  I.  Wolf, 
of  the  premises  described  therein,  their  renting  the  same  to  defendant 
Green,  from  month  to  month  to  be  used  and  occupied  for  the  sale  of  in- 
toxicating liquors,  and  their  knowledge  that  he  was  using  the  same  for 
the  unlawful  sales  of  such  liquors,  the  making  of  such  sales  by  said 
Green  to  plaintiff's  busband  while  in  such  use  and  occupation  of  the 
premises,  with  such  knowledge  on  the  part  of  defendants  Wolf,  and  her 
recovery  of  damages  against  Green  therefor,  and  prays  for  a  sale  of  said 
premises  to  satisfy  this  judgment 

We  think  the  petition  conforms  to  the  statute,  and  is,  therefore,  good 
if  the  law  is  valid.     But  the  contention  is  that  it  is  not  valid  because  its 
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effect  is  to  deprive  owners  of  their  property  without  due  process  of  law, 
contrary  to  the  guaranty  of  the  5th  amendment  of  the  constitution  of  the 
United  States. 

Without  discussing  the  various  attempts  which  have  been  made  to 
define  the  phrase  **due  process  of  law,"  as  here  used,  for  some  of  which 
see  Cooley  on  Const.  Lim.,  p.  432,  et  seg^  it  is  sufficient  here  to  say,  as 
their  result,  that  one  is  deprived  of  his  property  by  due  process  of  law, 
when  it  is  put  in  jeopardy  only  by  reason  of  some  act  or  omission  of  his 
own  with  respect  to  a  matter  which  the  legislature  has  authority  to  reg- 
ulate or  control,  and  when  he  is  given  fair  opportunity  to  be  heard  as 
to  the  happening  of  such  act  or  omission  before  his  property,  is  taken. 

Now  what  is,  by  this  section,  made  the  basis  of  the  liability  of  the 
owner's  property?  Not  the  act  or  omission  of  another  which  may  be 
done  without  his  authority,  and  which  he  is  powerless  to  prevent,  nor 
his  own  with  respect  to  any  of  the  inalienable  rights  which  lawmakers 
may  neither  abridge  nor  control,  but  his  own  assent  to  the  use  of  his 
property  for  carrying  on  a  business  which  has  always  been  subject  to 
the  police  power  of  the  legislature  and  which  is  notoriously  liable  to  work 
such  injuries  as  recovery  is  permitted  for  by  this  law.  He  need  not  rent 
his  property  for  such  use,  or  if  he  does  he  may  require  indemnity,  and 
the  mere  fact  of  such  use  by  his  tenant  at  once  terminates  his  tenure  if 
the  owner  so  desires,  and  we  think  failure  to  assert  this  right  with 
knowledge  in  a  case  like  this  is  knowingly  permitting  such  use,  although 
this  court  seemed  in  doubt  upon  this  question  in  Granger  v.  Knipper,  2 
S.  C.  R.,  480,  a  case  in  which  the  original  renting  was  for  other  purposes. 

When  defendants  Wolf  rented  their  premises  to  defendant  Green  to 
be  used  for  the  sale  of  intoxicating  liquors,  and  knowing  of  unlawful 
sales  by  him,  permitted  such  use,  this  law  being  then  in  torce,  they 
assented  to  such  property  becoming  a  security  to  any  person  injured  by 
such  sales  for  all  damages  suffered  thereby. 

It  has  been  held  that  a  law  is  valid  which  permits  the  seizure  of  prop- 
erty rented  for  a  distillery  for  breach  of  the  revenue  laws  by  the  tenant; 
Dobbins'  Distillery  v.  U.  S.,  96  U.  S.,  895;  and  while  the  question  now 
before  us  has  never  been  presented  for  decision  in  our  Supreme  Court,  it 
has  spoken  of  the  owners'  assent  to  such  use  of  his  property  as  the  basis 
of  his  liability.  Bowers  v.  Pomeroy,  21  O.  S.,  184;  Baker  v.  Beck  with, 
29  O.  S.,  314,  318.  The  owners  general  liability  stands  upon  the  same 
basis  as  that  of  the  specific  property.  Both  depend  upon  the  right  of  the 
legislature  to  regulate  the  liquor  traffic,  which  is  not  denied. 

Nor  can  it  be  taken  without  regular  judicial  proceedings  to  which 
the  owners  must  be  made  parties,  and  which  they  may  defeat  by  success- 
fully controverting  the  averment  of  their  assent  to  such  use,  and  the  case 
differs  from  cases  like  Lowry  v.  Rainwater,  70  Mo.,  163.  True,  these 
owners  were  not  made  parties  to  the  action  against  Green,  the  judgment 
which  plaintiff  is  now  seeking  to  enforce  against  their  property;  nor  is  it 
averred  that  they  had  notice  or  knowledge  of  the  pendency  of  such  ac- 
tion. And  the  Supreme  Court  has  expressed  no  opinion  as  to  the  effect 
upon  the  owner  of  such  judgment  against  the  seller,  though  they  mention 
the  question,  Bellinger  v.  Griffith,  23  O.  S.,  619.  But  no  decision  of  it 
was  called  for  in  that  case,  and  the  same  court  has  repeatedly  decided 
that  a  judgment  against  a  principal  is  at  least  prima  facie  evidence  as 
against  the  sureties,  both  of  the  principal's  liability  and  its  amount. 
State  V.  Colerick,  8  O.,  487;  Westerhaven  v.  Clive,  6  Ohio,  186;  State 


572 OHIO  DECISIONS. Vol  XV, 

Richland  Common  Pleas.  143 

V.  Jennings,  14  O.  S.,  73.     And  as  we  have  said  the  owners  stand,  to 
the  extent  of  this  property,  in  the  relation  of  sureties  toward  Green. 

Whether,  in  case  they  had  notice  or  knowledge  of  the  pendency  of 
the  action  against  Green,  the  judgment  therein  is  conclusive  against 
them,  as  in  Robbins  v.  Chicago,  4  Black,  657»  and  the  cases  just  cited; 
or  whether,  in  case  they  had  not,  they  may  in  this  action  contest  it,  we 
are  not  now  required  to  decide. 

We  are  aware  that  it  has  been  held  in  Iowa  that  the  owner  is  a 
necessary  party  to  the  action  against  the  seller.  See  France  v.  Krayer, 
42  la.,  143;  Town  v.  Hiney,  53  la.,  89;  and  by  a  divided  court  that 
the  property  is  not  liable  to  be  taken,  unless  it  is  showed  that  the  owner 
had  knowledge  of  the  specific  sales  which  caused  the  damage  sued  for; 
Meyers  v.  Kirt,  64  la.,  27. 

As  to  the  latter  point  we  are  not  able  to  put  such  a  construction  upon 
our  statute,  even,  if  it  be  a  reasonable  one  of  theirs.  And  as  to  the 
former  the  Iowa  statute  differs  from  ours  in  that  no  general  right  of  ac- 
tion is  given  there  against  the  owner,  and  no  proceedings  are  provided 
for  except  the  original  action  against  the  seller,  so  that  unless  the  owner 
be  made  a  party  thereto,  he  has  no  opportunity  to  be  heard  in  his  defense, 
and  a  well  known  rule  requires  that  construction  to  be  adopted  which 
will  sustain  the  law  if  there  be  such  construction  possible.. 

Demurrer  overruled. 

Force  and  Peck,  J.  J.,  concur. 
A.  J.  Cunningham,  for  plaintiff. 
W.  I#.  Avery,  for  defendant. 


POLICE  REGULATIONS^ 

[Richland  Common  Pleasi] 

MANSPiKi^D  (City)  v.  B.  &  O.  R.  R.  Co. 

An  ordinance  requiring  a  railroad  to  erect  gates  at  street  crossings  is  invalid.    The 
state  alone  can  enact  police  laws. 

This  case  comes  up  on  appeal  from  the  mayor's  courc.  j  aly  20, 
1885,  the  plaintiff  filed  its  bill  of  particulars  against  the  defendant  by 
city  solicitor  John  A.  Connolly  for  $50  as  a  penalty  for  failure  to  erect 
suitable  gates  at  the  crossing  on  Spring  Mill  and  Main  streets,  Mansfield. 
A  judgment  was  rendered  by  default  in  the  sum  of  $50,  and  costs  of  $1.90. 

DiCKBY,  J. 

The  petition  in  the  action  of  the  city  of  Mansfield  against  the  B. 
&  O.  R.  R.  Co.,  is  based  upon  an  ordinance  of  the  city  council  requir- 
ing railroad  companies  to  erect  and  maintain  gates  at  certain  crossings 
of  streets  within  the  city,  and  prescribing  certain  penalties  upon  neglect 
and  refusal  to  comply  with  the  requirements  of  the  ordinance,  and  it 
prays  for  the  penalty  in  the  sum  of  $50.  To  this  petition  a  general  de- 
murrer is  interposed  by  the  defendant.  The  plaintiff  and  the  defendant 
are  each  a  corporation,  the  creatures  of  the  legislature,  and  to  each  of 
them  are  delegated  certain  powers  and  privileges.  The  plaintiff  being 
a  municipal  corporation  and  the  creature  of  statute,  has  no  powers  but 
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such  as  are  specially  delegated.  It  has  control  over  its  streets  and  alleys, 
and  may  remove  from  them  all  obstructions  and  nuisances;  hut  the  de- 
fendant has  also  acquired  a  right  across  the  same,  or  some  of  the  same 
streets,  and  each  part}'  may  exercise  its  respective  rights,  but  without 
the  power  to  abridge  or  control  the  other  in  the  exercise  of  its  rights, 
and  when  such  power  is  assumed  to  be  exercised,  such  action  is  ultra 
vires  and  void. 

The  power  to  require  a  railroad  company  to  erect  and  maintain  gates 
at  crossings  of  a  street  or  public  highway,  would  be  a  power  to  legis- 
late as  to  the  conduct  of,  and  prescribe  rules  for  the  company  relating 
to  the  security  of  the  lives  and  persons  of  citizens,  and  would  fall 
within  the  police  laws,  the  right  to  enact  and  regulate  which  has  never 
been  delegated,  but  is  reserved  to  the  state.  This  has  been  distinctly 
settled  by  the  Supreme  Court  of  Ohio. 

*  *The  state  has  reserved  to  itself  the  right  to  enact  police  laws,  neces- 
sary to  secure  the  lives  and  property  of  its  citizens.  Among  the  powers 
thus  reserved,  and  which  must  inhere  in  the  state,  is  that  of  prescribing 
reasonable  regulations  for  the  government  of  railroad  corporations  in  re- 
gard to  the  manner  in  which  they  shall  exercise  their  corporate  franchise 
in  running  their  trains,  so  as  to  avoid  danger  to  the  lives  and  property  of 
its  citizens."     Railway  v.  Railway,  30  Ohio  St.,  604. 

The  reasons  of  the  court  might  be  extended  and  other  authorities 
cited  to  the  same  effect,  but  as  this  is  a  holding  of  our  own  Supreme 
Court,  standing  as  the  law  of  Ohio,  I  deem  it  conclusive  of  the  question. 

John  A.  Connolly,  for  plaintiff. 

J.  H.  Collins  and  C.  B.  McBride,  for  defendant 


PARTNERSHIPS.  145 

(Stark  Common  Pleas,  1885.) 

Thornton  Khll  v.  Bbnj.  F.  Vankirk  w  ai^ 

Record  of  names  by  individual  and  partnership  traders,  required  by  the  act  of  1884, 
does  not  apply  to  an  individual  carrying  on  business  in  his  individual  name. 

The  plaintiff  brings  this  action  to  recover  a  judgment  for  the  value 
of  labor  and  materials  and  to  enforce  a  mechanic's  lien.  The  averments 
of  his  petition  are  in  substance,  that  in  September,  1884,  he  made  a  verbal 
contract  with  the  defendant  Benjamin  F.  Vankirk,  to  furnish  the 
materials  and  construct  for  him,  on  his  premises  in  the  city  of  Canton,  a 
stone  foundation  and  cellar  walls  for  a  dwelling  house;  that  he  fully 
performed  his  contract,  beginning  the  work  October  17,  and  completing 
it  December  15,  1884;  and  that  within  the  time  fixed  by  statute,  the 
requisite  steps  were  taken  to  perfect  a  lien  on  the  premises,  under  the 
mechanic's  lien  act.  Other  lien-holders  are  made  defendants.  The 
plaintiff  asks  for  judgment  and  an  order  to  sell  the  premi«?es. 

Vankirk  sets  up  two  defenses,  the  first  of  which  is:  That  the 
plaintiff,  during  the  year  1884,  and  for  a  long  time  prior  thereto,  and  ever 
since,  has  been  operating  a  large  stone  quarry,  and  owned  and  conducted 
a  stone  yard  in  Stark  county;  that  during  all  of  such  time  he  has  been 
taking  contracts,    for  the  building  of  dwelling  houses,  school  houses, 
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bridges,  cellar-walls,  pavements  and  other  mechanical  work,  and  is  en- 
gaged in  buying  and  selling  stone;  and  in  the  prosecution  of  all  of  such 
business  had  in  his  employ  a  large  number  of  mechanics  and  laborers; 
that  while  so  engaged  and  as  a  part  of  the  mechanical  business  so  carried 
on  by  him,  in  the  year  1884,  he  furnished  the  materials  and  performed 
the  work  set  out  in  the  petition,  and  to  recover  the  value  of  which  this 
action  is  prosecuted ;  that  the  plaintiff  was  thus  carrying  on  a  mechanical 
business  in  Stark  county  during  the  year  1884,  and  has  neglected  to 
make  out  and  file  with  the  recorder  of  said  county  a  statement  of  the 
name  under  which  he  conducts  such  business  as  required  by  an  act  en- 
titled ''An  act  requiring  individual  and  partnership  traders  to  record 
their  names."     Passed  April  10,  1884,  81  O.  I<.,  131. 

To  this  defense,  the  plaintiff  demurs.  The  act  pleaded  in  bar  of  the 
plaintiff's  right  to  recover  provides: 

Section  1.  'That  from  and  after  the  first  day  of  July,  1884,  all  in- 
dividuals and  co-partnerships  now  doing  a  mercantile,  mechanical  or 
manufacturing  business  ♦  ^ie  a|e  shall  make  out  and  file  with  the 
recorder  of  each  county  in  which  such  business  or  any  branch  thereof  is 
carried  on,  a  true  and  correct  statement,  containing  the  name  or  names 
under  which  the  same  is  or  will  be  carried  on;  if  tho  business  is  owned 
by  one  individual,  the  full  and  entire  name  and  place  of  residence  of 
said  owner,  or  if  a  co-partnership,  the  full  and  entire  individual  name  of 
each  member  of  the  co-partnership,  with  the  respective  place  of  residence 
of  the  same." 

Section  3  provides,  that  if  any  individual  or  co-partnership  referred 
to  in  the  act,  fails  to  file  such  statement,  this  failure  constitutes  a  legal 
defense  to  any  action  brought  by  such  individual  or  co-partnership,  to 
collect  any  claim  or  debt  arising  out  of  such  mercantile,  mechanical  or 
manufacturing  business.  It  is  admitted  that  the  plaintiff  owned  the 
business  described  in  the  answer,  and  conducted  it  in  his  own  name. 

The  question  presented  on  this  demurrer  is,  whether  the  plaintiff  is 
affected  by  this  act — has  the  failure  to  record  his  name,  worked  a  for- 
feiture of  the  claim  made  in  the  petition. 
Phass  T. 

The  act  passed  April  10,  1884,  81  O.  L.,  181,  entitled  "An  act  re- 
quiring individual  and  partnership  traders  to  record  their  names"  does 
not  apply  to  an  individual,  who,  owning  a  mercantile,  mechanical  or 
manufacturing  business,  carries  on  such  business  in  his  individual  name; 
and  when  one,  engaged  in  the  business  of  contracting  for  and  doing  stone 
work,  makes  a  contract  in  his  own  name,  to  construct  permanent  im- 
provements on  real  estate,  his  failure  to  register  under  the  provisions  of 
this  act  is  not  a  defense  to  an  action  on  such  contract  to  recover  the 
value  of  the  improvements. 

Demurrer  sustained. 

John  C.  Given  for  plaintiff. 
Mong  &  McCarty  for  defendant* 
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CONVEYANCES— COURT  OP  EQUITY.  152 

[Superior  Court  of  Cincinnati,  General  Term.] 

t  Jambs  W.  O'Connor  v.  Mary  L.  Ryan  kt  ai^ 

Where  CC,  then  insolvent,  conveyed  property  to  N.,  in  consideration  of  notes 
which  he  received  fiom  N.,  with  a  verbal  ag^reement  that  they  were  to  be  dis- 
counted by  O'C,  and  afterwards  paid  by  him,  and  when  paid  and  returned  to  N. 
the  latter  should  reconvey  the  property,  and  the  notes  were  paid  and  returned 
by  O'C,  but  the  title  to  the  property  was  suffered  to  remain  in  N.,  who  after- 
wards, without  the  knowledge  ot  O'C,  conveyed  it  to  R.,  for  the  purpose  of 
placing  it  beyond  the  reach  of  the  creditors  of  O'C,  and  then  informed  the  lat- 
ter of  the  conveyance,  who  thereupon  ratified  and  confirmed  it,  and  permitted 
the  title  to  remain  a  long  time  in  R. :  Held^  that  a  court  of  equity  would  not 
assist  O'C.  to  recover  the  title  to  the  property  from  the  heirs  of  R. 

Error  to  Special  Term. 

In  this  case  the  court  below,  at  the  request  of  plaintiff,  separately 
stated  its  findings  of  fact  and  conclusions  of  law. 

From  these  it  appears  that  in  the  year  1858,  O'Connor  being  then 
the  owner  of  the  premises  described  in  the  petition,  and  insolvent,  con- 
veyed them  to  Xourse  for  a  consideration,  recited  in  the  deed,  of  fifteen 
hundred  dollars,  but  that  the  only  consideration  in  fact  consisted  of  two 
notes  of  $500  each,  secured  by  a  mortgage  on  the  premises,  made  and  de- 
livered by  Nourse  to  O'Connor  on  the  same  day  that  the  deed  was  exe- 
cuted. At  the  same  time  the  parties  verbally  agreed  that  the  notes 
should  be  paid  by  O'Connor,  and  upon  their  payment  and  return  to 
Nourse  he  was  to  reconvey  the  premises  to  O'Connor.  O'Connor  paid 
the  notes,  but  the  property  was  not  reconveyed,  and  the  title  was 
sutfered  to  remain  in  Nourse  until  July  30,  1861,  when  he  also  becoming 
insolvent,  and  being  about  to  make  an  assignment  for  the  benefit  of  cred- 
itors, he  conveyed  the  property  to  John  B.  Ryan  by  a  deed  of  general 
warranty,  without  consideration,  although  a  consideration  of  fifteen 
hundred  dollars  was  recited  in  the  deed. 

The  conveyance  was  so  made  for  the  purpose  of  keeping  the  property 
out  of  the  reach  ol  O'Connor's  creditors,  as  he  still  remained  insolvent. 
That  purpose  was  avowed  by  Nourse  in  his  testimony  herein,  and  was 
known  to  Ryan  when  he  took  the  deed,  for  he  knew  of  the  circumstances 
of  the  conveyance  to  Nourse,  and  was  the  confidential  friend  and  agent 
of  O'Connor,  although  the  precise  character  and  the  scope  of  his  agency 
do  not  appear. 

O'Connor  was  not  aware  of  the  conveyance  to  Ryan  when  it  was 
made,  but  was  immediately  informed  about  it  and  affirmed  and  ratified  it. 

Ryan  afterwards  told  a  friend  that  the  property  belonged  to  O'Con- 
nor, but  the  title  was  suffered  to  remain  in  Ryan  until  his  death  in  1871. 
In  the  year  1874,  O'Connor  having  settled  with  all  his  creditors,  not, 
however,  by  payment  in  full,  commenced  this  action,  praying  that 
Ryan's  heirs  be  declared  to  be  the  holders  of  the  property  as  his  trustees, 
and  for  a  reconveyance,  or  an  order  of  court  which  shall  operate  as  such. 
The  defendants  resist  the  demand  of  plaintiff  on  the  ground  that  the 
property  was  conveyed  to  Ryan  to  defraud  creditors,  and  that  O'Connor 
cannot  now  have  the  assistance  of  a  court  of  equity  to  reclaim  it. 

t  This  judgment  was  reversed  by  the  Supreme  Court,  October  5  1886,  and  again 
on  rehearing  January  18,  1887.    See  also  6  Dec.  Re.,  1096.  and  41  O.  S.,  368. 
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The  court  below  rendered  judgment  for  the  defendants,  and  this  pro- 
ceeding is  prosecuted  to  secure  a  reversal  of  that  judgment. 

Pkck,  J. 

Whatever  other  questions  may  have  been  involved  in  this  action  at 
the  outset,  there  now  remains  but  one — was  the  conveyance  from  Nourse 
to  Ryan  made  for  the  purpose  of  defrauding  creditors  and  under  such 
circumstances  that  plaintiff  is  not  entitled  to  relief  in  equity?  The  pro- 
tracted litigation  in  this  case  has  at  least  served  the  purpose  of  elimina- 
ting other  questions  than  the  one  propounded.  That  Nourse  and  Ryan 
looked  upon  and  intended  the  conveyance  as  a  method  of  keeping  the 
property  out  of  the  reach  of  O'Connor's  creditors  is  plain.  Nourse  says 
it  was,  and  Ryan^s  intimate  knowledge  of  the  transaction  and  of  O'Con- 
nor's affairs  leave  no  doubt  that  he  had  the  same  intention. 

The  court  below  found  that  such  was  the  fact,  and  we  perceive  no 
reason  to  doubt  the  correctness  of  that  finding.  But  it  is  claimed  that 
all  this  does  not  affect  O'Connor — ^for  several  reasons:  1.  Because  it 
was  not  his  deed  but  that  of  Nourse  which  is  claimed  to  be  fraudulent, 
and  that  Nourse  was  a  bona  fide  holder.  Admitting  the  latter  proposi- 
tion to  be  true — Nourse  held  in  trust  for  O'Connor,  and  if  he  made  a 
fraudulent  conveyance  at  the  instance  of  the  latter,  it  would  hardly  he 
an  excuse  for  O'Connor  to  say  that  he  did  it,  not  with  his  own  land.but 
with  that  of  Nourse  —so  that  the  mere  fact  that  a  third  party  made  the 
deed  avails  plaintifiE  nothing,  and  the  real  question  is,  whether  the  fact 
that  O'Connor  did  not  know  of  the  conveyance  until  after  it  was  made, 
takes  the  case  out  of  the  operation  of  the  well  known  rule,  that  equity 
will  not  assist  one  who  has  conveyed  away  his  property  to  defraud  his 
creditors,  in  an  effort  to  recover  it  back.  It  appears  that  O'Connor  was 
forthwith  informed  of  the  transaction  and  assented  to  it.  His  position 
then  became  that  of  one  in  whose  behalf  a  conveyance  in  fraud  of  cred- 
itors had  been  made,  aware  of  all  the  facts  preceding  and  surrounding 
the  transaction,  and  necessarily  aware  of  its  effect — afiSrming  it  as  soon 
as  made  known  to  him,  and  permitting  the  title  to  remain  in  that  state 
for  some  thirteen  years  while  he  settled  with  his  creditors,  or  they  lost 
the  right  to  enforce  their  claims  by  lapse  of  time  and  the  statute  of 
limitations. 

It  is  claimed  that,  although  Nourse  and  Ryan  may  have  had  or  ex- 
pressed a  fraudulent  intention,  there  is  no  proof  that  they  told  O'Connor 
that  the  conveyance  was  made  for  such  purpose.  It  is  difficult  to  believe 
that  O'Connor,  the  person  most  interested  and  necessarily  best  informed 
as  to  his  relations  to  the  property  and  all  the  parties  including  his  cred« 
itors,  did  not  as  fully  understand  the  purpose  and  effect  of  the  transaction 
as  either  of  the  others.  No  reason  is  to  be  discovered,  nor  has  any  been 
suggested,  why  O'Connor's  property  should  be  conveyed  to  Ryan,  other 
than  that  given  by  Nourse,  which  in  substance  is  that  the  purpose  was 
to  place  it  beyond  the  reach  of  O'Connor's  creditors.  It  would  have 
been  just  as  easy  to  convey  it  to  O'Connor  as  to  Ryan.  Both  were  resi- 
dents of  the  cit3%  and  there  is  nothing  to  show  that  O'Connor  was  absent 
from  home  at  that  time. 

The  object  of  the  transaction  was  too  plain  to  escape  the  notice  of 
any  one  endowed  with  reason,  and  knowing  the  facts.  We  must  pre- 
sume that  Mr.O'Connor  understood  the  purpose  of  the  deed,  and  that 
his  ratification  of  it  was  made  with  such  knowledge.  As  he  ratified  and 
took  advantage  of  the  conveyance  to  settle  with  his  creditors  without 
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applying  any  part  of  this  property  to  the  payment  of  their  claims,  we  do 
not  think  he  is  in  any  better  position  than  if  he  had  directed  the  convey- 
ance to  be  made  or  had  made  it  himself. 

2.  It  is  urged  that  as  the  original  conveyance  to  Nourse  was  upon 
a  good  and  valuable  consideration,  and  the  title  was  lawfully  in  Nourse, 
the  conveyance  to  Ryan  was  only  a  transfer  from  one  trustee  fo  another, 
and  that  the  creditors  were  in  no  worse  position  after  the  conveyance  to 
Ryan  than  while  the  title  remained  in  Nourse.  But  is  that  correct? 
Nourse  held  the  title  to  the  property  for  a  long  time  after  the  notes  he 
gave  O'Connor  had  been  paid  and  returned  to  him,  before  he  conveyed  to 
Ryan.  During  that  period  the  creditors  might  have  subjected  it  to  the 
payment  of  their  claims,  if  they  had  known  the  facts.  How  then  can  it 
be  said  that  a  new  conveyance  to  another  person,  conveying  apparently  a 
fee-simple  title  for  a  valuable  consideration,  placed  the  property  no 
further  from  the  creditors?  In  the  one  case  they  had  but  to  show  that 
Nourse  held  as  trustee  for  O'Connor.  In  the  other  they  had  not  only 
to  show  that,  but  also  that  the  conveyance  to  Ryan  was  not  what  it 
purported  to  be,  and  that  he  too  held  in  trubt.  By  the  same  argument 
it  may  be  shown  that  no  conveyance  in  trust  to  conceal  property  from 
creditors  is  inimical  to  the  latter,  for  they  have  only  to  prove  its  true 
nature  to  set  the  conveyance  aside. 

3.  It  is  further  urged  with  a  great  deal  of  earnestness  that  Ryan 
was  the  agent  of  O'Connor,  and  that  the  case  therefore  falls  within  that 
class  wherein  an  agent  of  a  party  receiving  the  fruits  of  an  illegal  trtes- 
action  is  not  permitted  to  set  up  the  ilhgaiity  of  the  transaction  as  a 
defense  to  an  action  by  his  principal  to  compel  him  to  pay  over  or  de- 
liver what  was  so  received.     Norton  v.  Bliun,  39  O.  S.,  145. 

We  cannot  see  how  the  rule  in  that  class  of  cases  applies  to  this, 
which  concerns  a  transaction  in  real  estate,  and  no  case  of  this  sort  has 
been  cited  to  us  wherein  it  has  been  applied.  In  a  certain  sense,  every 
trustee  is  an  agent,  and  if  the  argument  is  intended  to  apply  only  to  cases 
of  general  agency,  we  cannot  see  how,  if  there  were  such  agency,  it 
could  operate  as  a  license  to  assist  in  defrauding  creditors.  The  fact 
that  the  conveyance  was  from  Nourse,  a  third  party,  makes  no  diflFerence, 
because,  as  stated  above,  we  find  that  very  conveyance  to  be  the  illegal 
act  which  bars  the  plaintiff's  way  to  a  remedy,  and  as  to  this  transaction, 
Ryan  was  neither  more  nor  less  an  agent  than  any  other  grantee  of  a 
fraudulent  grant. 

^'he  plaintiff  attacks  the  findings  of  fact  made  by  the  court  below  in 
various  particulars,  and  especially  as  to  a  document  called  a  aeed  in 
blank  which  it  is  claimed  was  executed  by  Ryan  and  delivered  to  O'Con- 
nor When  a  copy  of  the  paper  was  ottered  in  evidence  below,  it  was  ex- 
cluded, and  the  court  could  therefore  make  no  finding  of  fact  about  it. 
Nor  can  we  perceive  how  its  exclusion  injured  the  plaintiff.  It  is  not 
contended  that  it  could  have  any  effect  as  a  conveyance,  and  as  an 
acknowledgement  by  Ryan  that  the  property  was  that  of  O'Connor,  it 
was  unnecessary — ^for  we  have  assumed  that  throughout  the  case,  and  it 
appears  to  be  abundantly  proved.  The  question  here  is  not  one  of 
ownership,  but  of  remedy.  We  find  that  the  plaintiff  cannot  recover 
his  property,  because  he  has  closed  the  doors  of  a  court  of  equity  upon 
himself.  If  the  said  paper  had  been  admitted  in  evidence,  it  would 
perhaps  militate  against  plaintiff's  claim,  for  the  fact  that  a  paper  in  the 
form  of  a  deed,  but  containing  the  name  of  no  grantee,  had  bc«a  executed 
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and  delivered  by  Ryan  to  O'Connor,  would  tend  to  show  that  they  were 
still  engaged  in  concealing  the  property  from  creditors. 

The  findings  of  fact  appear  to  be  sustained  by  the  testimony,  and 
we  find  no  error  prejudicial  to  the  plaintiff  in  the  rulings  of  the  court 
below.  As  to  the  claim  that  the  point  upon  which  we  have  decided  the 
case,  is  covered  by  the  decision  of  the  Supreme  Court  commission  herein, 
Ryan  v.  O'Connor,  41  O.  S.,  368,  we  have  carefully  examined  and  con- 
sidered that  decision,  as  in  duty  bound,  and  we  nowhere  find  the 
questions  concerning  the  conveyance  from  Nourse  to  Ryan  discussed  or 
alludi^  to.  The  testimony  now  before  us  differs  materially  from  that 
which  was  before  the  Supieme  Court,  and  upon  it  we  believe  the  decision 
of  the  court  at  special  term  was  correct,  and  it  is  affirmed. 

FoRCS  and  Harmon,  J.  J.,  concur. 

Glidden  for  plaintiff. 

Kittredge  &  Wilby»  for  defendant. 


164  STATUTORY  LIABILITY  OF  STOCKHOLDERS. 

[Hamilton  Common  Pleas,  Febrnary  6,  1886.] 

tTnoMAS  A.  Hardman  v.  Cincinnati  &  Eastern  Railway  Co.  bt  al. 

1.  In  actions  upon  stockholder's  liability  the  statute  of  limitations  commences  to 

run  as  against  any  claim,  when  the  company  is  insolvent,  and  the  claim  is  deter- 
mined and  enforceable  against  stockholders.  Both  elements  mnst  concur  for 
six  years  before  the  claim  is  barred. 

2.  Bach  creditor's  claim  is  distinct,  and  a  bar  to  one  is  no  bar  to  the  action. 

3.  A  general  denial  will  sustain  evidence  that  the  defendant  was  not  a  stockholder, 

because  his  payment  was  a  donation  and  not  a  purchase. 

4.  A  defendant  holder  can  not  set  off  his  claims  against  the  corporation  against  his 

liability  as  stockholder. 

5.  A  defense  that  there  are  stockholders  who  have  not  been  made  parties  or  paid 

their  subscriptions,  should  disclose  the  names  of  such.  Where  the  record 
shows  the  names  of  such  persons  to  have  been  omitted,  the  objection  can  be 
taken  before  the  referee  when  an  assessment  is  made. 

6.  In  such  actions  against  stockholders,  a  defense  that  a  creditor  compromised  his 

claim  "before  he  obtained  judgment,"  is  demurrable.  So  a  defense  that  the 
creditor  filed  his  claim  and  asserted  a  lien  in  another  case,  without  averring  its 
payment  or  allowance,  is  demurrable. 

7.  A  sale  of  stock  with  an  indemnity  to  the  vendor  against  assessment  on  his  lis* 

bility,  is  no  defense. 

8.  A  regular  sale  and  transfer  on  the  books  to  a  solvent  person  would'  avail  the  ven- 

dor however. 

9.  An  infant  purchasing  stock,  and  holding  the  Sam's  after  his  majority,  and  alter 

the  insolvency  of  the  company,  is  liable,  setnble. 

Maxwell,  J. 

This  is  an  action  by  T.  A.  Hardman  against  the  Cincinnati  & 
Eastern  Railway  Company,  and  the  stockholders  of  the  company,  upon 
what  is  commonly  known  as  their  additional  liability. 

A  great  number  of  the  defendants  reside  along  the  line  of  railroad, 
out  in  the  county,  and  answers  have  been  filed  by  almost  all  of  them; 
some  of  them  alike,  some  in  different  forms  entirely,  and  some  in  slightly 

t  See  also  ante  14  B.  346. 
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different  forms.  To  these  answers  demurrers  and  motions  have  been 
interposed  by  counsel  for  the  creditors,  which  have  been  submitted  to 
the  court  for  its  decision. 

A  number  of  the  defendants  plead  the  statute  of  limitations;  all  in 
some  such  way  as  makes  it  necessary  for  the  court  to  decide  how,  and 
under  what  circumstances,  the  statute  of  limitations  may  be  pleaded  by 
those  who  may  have  been  proceeded  against  on  account  of  their  addi- 
tional liability  as  stockholders.  One  part  of  the  question  has  already 
been  decided  by  our  Supreme  Court  in  the  case  of  Hawkins  v.  Furnace 
Co.,  40  O.  S.,  507.  The  syllabus  of  that  case,  as  applicable  to  the  ques- 
tion now  under  consideration,  is  as  follows: 

"An  action  by  a  creditor  of  a  manufacturing  company,  organized 
under  the  act  of  May  1,  1852,  to  enforce  the  individual  liability  of  the 
stockholders,  is  an  action  upon  a  liability  created  by  statute  named  in 
4987  Rev.  Stat.,  and  must  be  brought  within  six  years  after  the  cause  of 
action  accrues." 

This  syllabus  simply  states  the  general  principle,  or  in  other  words 
fixes  the  length  of  time  which  the  statute  will  have  to  run  before  the 
action  is  barred,  leaving  the  conditions  of  fact  under  which  the  statute 
begins  to  run,  still  to  be  determined.  One  of  these  conditions  or  factors, 
we  find  set  out  in  the  Hawkins  case,  and  applicable  to  the  case  now 
under  consideration.  In  its  opinion  on  page  514  the  court  says:  ^His 
cause  of  action  arose  when  the  company  became  insolvent."  It  will  be 
observed  that  this  statement  by  the  court  comprises  simply  the  fact  of 
insolvency;  nothing  is  said,  either  way,  about  the  knowledge  of  the 
creditors  of  the  insolvency  of  the  corporation.  It  must  be  obvious, 
however,  I  think,  that  the  insolvency  must  be  open  and  notorious,  and 
continued,  not  secret  or  hidden,  known  perhaps  only  to  the  officers  of 
the  corporation.  There  may  be  many  ways  evidencing  this  open  and 
continued,  notorious,  insolvency.  It  is  sufficient  for  this  case,  to  say  that 
the  defendant  company  became  openly  and  notoriously  insolvent,  when 
it  passed  into  the  control  of  the  court  and  into  the  hands  of  the  receiver. 
That  action  was  notice  to  all  the  world  that  it  could  no  longer  carry  on 
business  in  the  usual  way,  and  that  it  had  become  necessary  to  with- 
'  draw  its  assets  from  the  usual  operation  of  law,  so  that  no  one  creditor 
might  gain  any  advantage  over  another,  but  that  all  might  share  alike. 
Under  these  conditions,  the  statute  undoubtedly  began  to  run  against  all 
claims  that  could  be  at  once  proceeded  upon  against  the  stockholders. 
That  brings  us  to  the  consideration  of  the  second  question.  At  what 
point  in  the  life  of  a  claim  can  it  be  proceeded  upon  against  the  stock- 
holders? 

The  Hawkins  case  throws  no  light  on  this  second  question,  nor  do 
I  find  any  case  in  our  state  deciding  it,  although  it  may  be  claimed  that 
the  case  of  Baldwin  v.  Coal  Co.,  8  Dec.  Re.,  538,  indirectly  decides  it. 
That  was  a  case  decided  by  the  common  pleas  of  Cuyahoga  county,  and 
although  not  binding  upon  this  court,  is  an  authority  for  this  court  to 
consider.  It  is  clear,  however,  that  one  cannot  maintain  an  action  on 
his  claim  until  it  be  due,  and  therefore,  that  the  statute  of  limitations 
cannot  begin  to  run  against  a  claim  until  it  be  due;  so  that  notwithstand- 
ing the  statute  begins  to  run  in  favor  of  all  stockholders,  immediately  upon 
the  open,  notorious  and  continued  insolvency  of  the  company,  as  to  all 
claims  that  are  due,  its  operation  must  be  considered  as  suspended  as  to 
all  debts  that  are  not  due,  until  they  become  due;  any  other  conclusion 
seems  to  me  to  be  untenable. 
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But  how  is  it  as  to  claims  alleged  to  be  due  by  their  owners,  but 
disputed,  perhaps  contested,  by  the  company?  Does  the  statute  begin 
to  mn  as  to  them,  as  soon  as  the  company  becomes  openly,  notoriously 
and  continuously  insolvent?  It  is  so  claimed  by  some  of  the  stockholders. 
During  the  time  the  creditor  may  be  litigating  with  the  company  about 
his  claim,  the  payment  of  it  is  certainly  suspended.  The  company  and 
the  stockholders  stand  toward  each  other  somewhat  in  the  relation  of 
principal  and  surety;  at  least  it  may  be  said  that  the  additional  liability 
of  the  stockholder  is  in  the  nature  of  suretyship.  If  it  be  so,  it  certainly 
could  not  be  claimed  that  any  one  could  proceed  against  the  surety 
while  the  claim  was  being  contested  by  the  principal,  especially  as  in 
this  action  the  principal,  the  company,  and  the  surety,  the  stockholders, 
cannot  be  joined  in  one  action.  It  follows  then  that  one  cannot  prose- 
cute his  claim  against  the  stockholders  upon  their  additional  liability, 
until  the  company  be  openly,  notoriously  and  continuously  insolvent, 
and,  in  addition,  his  daim  be  either  admitted  by  the  company,  or  re- 
duced to  judgment  against  it.  When  these  conditions  all  unite,  the 
statute  begins  to  run. 

The  demurrer  must  be  sustained  to  the  fourth  defense  in  the 
answers  of  J.  L.  Kennedy;  the  fifth  defense  in  the  answers  of  F.  J.  Dru- 
hot,  Mrs.  N.  S.  Dunn,  Charles  Pettithory,  H.  B.  Gray,  W.  J.  Overstake, 
Frederick  Druhot  and  A.  H.  Glenn;  the  fourth  defense  in  the  answers 
of  A.  M.  Waters,  J.  S.  Galtiet,  Huston  Bare  and  Mrs.  Huston  Bare; 
upon  the  same  principle  the  demurrer  is  sustained  to  the  answers  of 
Henry  Wardlow  and  C.  H.  Reinhardt.  Also  the  demurrers  to  the  second 
defense  of  Andrew  Mclntire;  the  third  defense  of  James  Wright;  the 
fourth  defense  of  W.  S.  Bottleman  and  Rees  Hiatt.  The  same  principle 
must  apply  to  the  first  defense  in  the  answers  of  T.  C.  Kennedy  and  N. 
W.  Curry  and  the  second  defense  of  Mrs.  I.  M.  Beck,  E.  M.  Hays  and 
Thompson  &  Bro.  The  defective  point  in  the  above  answers  is  that 
they  aver  "that  the  action  ought  not  to  be  maintained,"  for  the  reason 
that  the  company  has  been  insolvent  for  more  than  six  years,  and  that 
Ferris*  cause  of  action  did  net  accrue  to  him  within  six  years  before  the 
commencement  thereof.  To  make  these  averments  good,  they  must 
refer  to  and  cover  all  the  claims  against  the  company. 

There  are  a  number  of  defenses  that  allege  that  the  answering 
defendants  had  made  donations,  etc.  Such  are  the  second  defenses  in 
the  answers  ot  D.  B.  Frost,  Wm.  Cowdry,  J.  W.  Butler,  W.  L.  Henning. 
Fred  Bauer,  Henry  Kelch,  Andrew  Leonard,  Jonathan  Strouf,  J.  M. 
Day,  Elmer  Dean  and  Ed.  Bratton.  Counsel  for  creditors  have  demurred 
to  the  several  defenses.  If  it  be  found,  upon  the  hearing,  that  these 
several  defendants  instead  of  being  or  having  been  stockholders,  made 
donations  of  the  several  amounts  credited  to  them  as  having  been  paid 
for  stock,  they  will  be  dismissed.  But  I  do  not  think  it  is  proper  to 
put  in  as  pleading,  this,  which  is  clearly  a  matter  of  evidence. .  At  the 
same  time,  I  doubt,  whether  a  demurrer  is  the  proper  way  to  correct  the 
pleading,  but  would  suggest  to  counsel  for  the  creditors  to  file  a  motion 
to  strike  out  this  evidence,  which  motion  will  be  granted.  The  same 
kind  of  evidence  in  the  answer  of  Ida  Purday  must  also  be  stricken  out. 
The  same  ruling  will  be  made  as  to  the  answer  of  Henry  Wardlow,  both 
as  to  his  first  and  second  defenses.  The  same  ruling  will  be  made  as  tc 
the  second  defense  of  James  Knight. 

Another  question,  arising  upon  the  answer  of  Robert  Collins,  is 
whether  a  stockholder  can  plead  a  debt  due  to  him  from  the  corporatiot 
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as  a  set-off  against  his  additional  liability.  He  cannot,  because  the 
parties  to  the  transaction  are  not  the  same.  The  action  against  him  is 
by  the  creditors  of  the  corporation.  His  claim  is  against  the  corporation 
itself. 

The  motion  to  strike  out  matter  in  the  answer  of  Robert  Collins, 
relating  to  a  set-off,  must  therefore  be  granted. 

Another  question,  arises  upon  the  answer  of  James  Allison  and  a 
nnmt>er  of  others.  The  allegation  in  substance  is  that  there  are  sub- 
scribers to  the  capital  stock  who  have  not  been  sued  nor  made  parties, 
and  that  there  are  many  subscribers  to  the  capital  stock  who  have  not 
received  certificates  and  not  fully  paid  up  their  subscriptions.  I  have 
some  doubt  about  whether  the  matter  set  up  in  these  answers  is  proper 
matter  to  be  incorporated  in  a  pleading.  It  seems  to  me  to  be  more  in 
the  nature  of  a  question  that  might  properly  be  raised  upon  the  hearing 
before  the  referee  when  he  comes  to  the  point  of  making  his  assessment. 
Suppose  a  number  of  parties  to  be  jointly,  not  jointly  and  severally, 
bound;  a  suit  is  brought  against  them;  might  not  one  of  them  object 
when  the  court  came  to  enter  judgment,  to  having  judgment  entered 
against  him  alone,  when  the  record  showed  that  there  were  other  parties 
equally  liable? 

But,  however  that  may  be,  I  can  see  no  harm  in  this  defense  if  the 
defendants  making  it  will  make  their  answers  definite  and  certain  by 
setting  out  the  names  and  residences  of  all  the  stockholders,  who,  as  they 
claim,  have  been  neglected.  If  this  be  done,  the  defense  may  be  useful. 
They  may  have  ten  days  to  amend  in  that  respect.  The  same  rule  will 
apply  to  unpaid  subscriptions.  If  these  are  made  known  to  the  referee, 
he  can  proceed  to  collect  them,  if  collectible,  and  to  that  extent  diminish 
the  burden  falling  upon  the  one  who  furnishes  the  information.  The 
same  rule  will  apply  to  the  third  defense  of  J.  L.  Kennedy;  fifth  defense 
of  A.  M.  Waters,  J.  S.  Gallict,  Huston  Bare  and  Mrs.  Bare;  the  sixth 
defense  of  F.  J.  Druhot,  Mrs.  N.  S.  Dunn,  Charles  Pettihory,  H.  B. 
Gray,  Frederick  Druhot,  E.  L.  Druhot,  A.  A.  Glenn,  W.  J.  Overstake; 
the  second  defense  of  Mary  Kline,  Jacob  J.  Kline,  John  Taylor,  Louisa 
Kline  now  O'Neil. 

The  fourth  defense  of  F.  J.  Druhot,  Mrs.  N.  S.  Dunn,  Charles 
Pettihory,  H.  B.  Gray,  W.  J.  Overstake,  Frederick  Druhot,  W.  L. 
Dmhot  and  H.  Glenn;  the  third  defense  of  A.  M.  Waters,  J.  S.  Gillict, 
Huston  Bare  and  Mrs.  Bare,  alleging,  that  they  have  been  informed  and 
believe  that  Ferris,  befoie  he  obtained  this  judgment,  compromised 
and  settled  his  claim  against  the  company,  are  bad.  They  do  not  allege 
that  he  was  paid  in  accordance  with  that  alleged  settlement;  on  the  con- 
trary, for  aught  the  answers  aver,  the  settlement  may  have  been  the  found- 
ation of  the  judgment,  which  by  silence,  the  answers  admit  to  be  in  full 
force.     The  demurrers  to  these  must  be  sustained. 

The  fifth  defense  of  J.  L.  Kennedy:  the  seventh  of  F.  J.  Druhot, 
Mrs.  N.  S.  Dunn,  Charles  Pettihory,  H.  B.  Gray,  W.  J.  Overstake, 
Frederick  Druhot,  E.  L.  Druhot,  A.  H.  Glenn;  the  sixth  of  A.  M. 
Waters,  J.  S.  Gallict,  Huston  Bare  and  Mrs.  Bare,  allege  that  Ferris 
filed  his  claim  with  the  receiver  or  set  up  his  judgment  in  the  case  in 
which  the  receiver  was  appointed.  This  he  had  a  right  to  do.  He 
may  pursue  all  the  remedies  he  has  at  one  and  the  same  time;  the  only 
limitation  being  that  if  he  gets  his  money  out  of  one  that  ends  his  claim. 
Jif  upon  the  .sale  of  the  road,  Ferris'  judgment  be  paid,  he  will  have  no 
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claim  against  the  stockholders.     The  demurrers  to  these  defenses  must 
be  sustained. 

The  demurrer  to  the  fourth  defense  of  Henry  Wardlow  must  he 
sustained  because  the  former  ability  of  the  company  can  cut  no  figure 
in  this  case.  It  might  be  best,  however,  to  have  a  part  of  this  defense, 
that  relating  to  his  ignorance  of  any  claim  that  he  was  a  stockholder, 
stricken  out  on  motion,  and  the  part  referring  to  the  past  ability  of  the 
company  go  out  on  demurrer. 

Demurrers  have  been  filed  to  the  eighth  defense  in  the  answers  of 
F.  J.  Druhot,  Mrs.  N.  S.  Dunn,  Charles  Pettihory,  H.  B.  Gray,  Frederick 
Druhot,  E.  L.  Drubot  and  A.  H.  Glenn.  These  defenses  allege  that  the 
defendants  have  sold  and  transferred  their  stock,  and  taken  an  indemnity 
against  loss.  If  they  had  made  a  regular  assignment  and  transfer  on  the 
books  of  the  company,  their  assignees  would  have  been  sued  here,  and 
not  they;  as  it  is,  they  can  only  bring  in  their  indemnitors  on  cross- 
petition  and  have  the  question  settled  between  them.  The  demurrers  must 
be  sustained. 

The  last  question,  and  perhaps  one  of  the  most  important  questions 
in  the  case,  is  the  question  raised  by  the  answer  of  S.  B.  Hite,  whose 
answer  sets  up  that  at  the  time  of  making  the  subscription  and  at  the 
time  of  issuing  the  certificates  of  stock  to  him,  said  defendant  was  an  in- 
fant within  the  age  of  twenty-one  years,  to- wit,  of  the  age  of  seventeen 
years,  and  that  he  has  at  no  time  ratified  said  subscription.  I  have  not 
been  able  as  yet  to  come  to  such  a  conclusion  upon  this  answer  as  is 
entirely  satisfactory  to  myself,  partly  for  want  of  some  of  the  facts  which 
ought  to  be  made  known  to  the  court  in  the  case.  As  far  as  I  have  ex- 
amined the  authorities,  I  am  of  opinion  that  the  principle  applicable  is, 
that  if  he  be  of  majority  and  hold  stock  at  the  time  of  the  insolvency  of  the 
company,  he  then  became  liable  thereon;  but  his  age  is  not  sufficiently 
averred  in  the  pleadings  to  enable  me  to  determine.  At  the  time  of 
making  said  contract  of  subscription,  it  is  r'^ated  that  he  was  seventeen 
years  old,  but  it  does  not  say  when  he  made  his  contract  of  subscription. 
A  motion  addressed  to  this,  requiring  the  defendant  to  state  when  he 
made  his  subscription  and  whether  or  not,  at  the  time  of  the  insolvency  of 
the  company,  he  was  of  the  age  of  twenty-one  years,  would  enable  me  to 
decrde  that  question  also. 

Simrall  &  Mack,  for  creditors. 

T.  C.  Downey,  C.  W.  Waters,  Britton  &  Britton,  Phillip  Kumler, 
Harding  &  Moore,  Phillip  Henderson,  J.R.  Mack,  CoUinge  &  O'Neil, 
Waters  &  Waters,  Asa  Waters,  for  various  defendants. 
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[Superior  Court  of  Cincinnati,  General  Term.] 
t  ROSEHANNAH   SmITH  V.  MANHATTAN  LiFS   InS-   CO. 

1.  Where  a  policy  of  life  insurance  was  taken  out  by  a  husband  in  behalf  of  his 

wife,  and  the  contract  of  the  company  was  with  the  latter,  the  former  continu- 
ing to  act  as  her  agent,  receiving  notices  and  paying  premiums  up  to  a  certain 
time,  when  he  ceased  to  act  for  or  in  her  behalf,  and  so  notified  the  company, 
the  latter  could  not  thereafter  deal  with  the  husband  as  agent  of  the  wife,  nor 
make  any  agreement  with  him  with  respect  to  the  policy,  which  would  bind 
the  wife.  In  such  case  notice  of  the  approaching  maturity  of  a  premium  given 
to  the  husband  would  not  be  notice  to  the  wife. 

2.  Where  the  right  to  participate  in  the  profits  of  the  company  is  secured  to  the 

beneficiary  of  a  policy  of  life  insurance,  with  the  right  to  apply  dividends  to  the 
reduction  of  premiums,  the  company  is  bound  to  notify  the  beneficiary  of  the 
amount  of  the  annual  dividend  to  be  applied  in  reduction  of  the  premium 
before  it  can  forfeit  the  policy  for  non-payment  of  such  premium. 

This  was  an  action  to  recover  $3,000  claimed  to  be  due  on  a  policy  of  life 
insurance  issued  by  defendant  in  the  year  1863,  upon  the  life  of  John  W.  H.  Smith 
for  the  benefit  of  the  plaintiff,  who  was  his  wife. 

The  application  for  insurance  was  made  by  Mr.  Smith  in  the  name  of  his  wife, 
and  is  signed  Roseliannah  Smith,  by  Jno.  W.  H.  Smith.  The  policy  recites  that 
for  and  in  consideration  of  seventy-five  dollars  to  them  paid  by  Rosehannah  Smith, 
the  company  assure  the  life  of  John  W.  H.  Smith  for  her  sole  use,  in  the  sum  of 
three  thousand  dollars  for  the  term  of  his  natural  life,  and  in  case  the  wife's  death 
should  occur  before  that  of  her  husband,  the  sum  was  to  be  paid  to  her  children. 
It  was  further  provided,  that  in  case  Rosehannah  Smith  did  not  pay  the  premiums 
on  or  before  the  day  fixed  for  the  payment  thereof,  the  company  should  not  be 
liable  for  the  sum  insured,  nor  any  part  thereof.  By  the  terms  of  the  application 
which  is  made  part  of  the  contract,  premium  was  made  payable  annually  "  with 
participation  in  the  profits  of  the  company.**  John  W.  H.  Smith  received  the  policy 
and  placed  it  among  his  papers,  where  the  plaintiff  testified  she  saw  it  during  his 
tife-time,  and  that  he  told  her  about  it.  Before  the  premium  came  due  in  each 
year,  the  company  sent  Mr.  Smith  a  written  notice  of  the  time  when  it  would  be  due, 
and  of  the  amount  of  the  annual  dividend  to  be  applied  in  reduction  thereof.  The 
premiums  were  regularly  paid  by  the  husband,  part  in  cash,  and  part  by  taking 
credit  for  the  dividends  in  reduction  of  the  same — up  to  and  including  the  year 
1879. 

In  April,  1880,  he  received  the  usual  notice  that  the  premium  would  be  due 
June  4th,  of  that  year,  and  that  the  amount  of  the  dividend  for  the  year  was  twenty- 
lour  dollars,  which  deducted  from  the  total  premium  would  leave  due  the  company 
on  that  day  the  sum  of  fifty-one  dollars.  To  that,  on  April  27,  1880,  he  replied, 
acknowledging  receipt  of  notice  and  saying :  "  Is  there  any  way  in  which  I  can 
have  this  policy  transferred?  My  wife  is  otherwise  provided  for  and  I  would  like 
to  transfer  the  policy.  If  this  cannot  be  done,  please  advise  me  if  I  can  get  a  paid 
dp  policy,  as  I  do  not  desire  to  continue  it  in  its  present  form." 

To  that  the  company  replied  on  the  29th  of  the  same  month :  **  The  only 
change  that  can  be  made  in  No.  10,476,  is  a  paid-up  policy  for  $810,  without  profits. 
If  accepted  let  us  have  the  policy  and  renewals  prior  to  June  4th. 

On  May  3,  1880,  Mr.  Smith  wrote  to  the  company  as  follows :  '*  Replying  to 
your  favor  of  April  29th,  in  regard  to  paid-up  policy  would  say  I  desire  to  have  it 
changed  and  enclose  the  policy  and  renewals,  as  requested.  I  will  say  that  my  wife 
has  separated  from  me  and  sued  for  alimony  on  the  charge  of  not  having  provided 
for  her.  This  is  notoriously  false,  but  of  course  does  not  particularly  interest  you. 
I  ^eatly  desire  that  the  policy  should  be  made  payable  to  my  estate  if  it  can  be 
done,  as  I  am  obliged  to  provide  for  her  with  alimony,  or  otherwise  support  her ; 
and  as  she  is  no  longer  a  wife  to  me  I  desire  my  children  to  have  the  benefit  if  any. 
Some  of   ^'  ^  renewals  have  been  mislaid,  but  I  return  the  last" 

To  thi..  ihe  company  replied  May  8, 1880 : 

"  No  change  can  be  made  in  this  until  the  4th  day  of  June  next  at  which  time 
we  will  give  it  our  attention.   We  notice  that  you  only  return  the  renewal  receipts  fox 

t  This  decision  was  affirmed  by  the  Supreme  Court.     See  opinion  44  O.  S..  156. 
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1865,  1876,  1878.  Please  make  a  careful  search  for  the  others  and  forward  same  to 
us  and  oblige."  On  May  19,  1880,  he  wrote  the  company.  '*  Replying  to  yours  of 
the  6th  instant,  I  herewith  enclose  you  all  of  the  certificates  that  I  have  been  able 
to  find."    The  company  responded  May  26. 

"  We  notice  that  the  renewal  receipts  for  1865, 1869, 1870,  1871, 1872, 1873,  1874 
and  1877  are  missing  and  would  respectfully  request  that  you  make  a  careful  search 
for  them,  and  tailing  to  find  them,  that  you  send  us  an  affidavit  stating  the  circum- 
stances of  their  loss  and  that  search  has  been  made.  The  beneficiary  under  policy 
No.  10,476,  cannot  be  changed." 

With  this  letter  the  correspondence  ended,  and  there  is  no  proof  that  any 
further  step  was  taken  either  by  the  insured  or  the  company ;  nor  doe«  it  appear 
that  any  paid  up-policy  was  issued.  Mr.  Smith  died  in  the  month  of  January, 
1881. 

To  the  plaintiflfs  petition  based  on  the  policy,  defendant  answered  admitting 
that  the  policy  was  issued,  but  alleging  that  the  premium  due  June  4, 1880,  was  not 
paid  and  that  the  contract  of  insurance  thereby  ceased  and  determined,  and  further 
that  the  insured  during  his  life-time  had  agreed  with  the  company  to  surrender  the 
original  policy,  and  accept  in  lieu  thereof  a  paid-up  policy  for  8810.  The  allegations 
of  the  answer  are  denied  in  the  reply. 

On  the  trial  of  the  case  at  special  term,  counsel  for  defendant  moved  the  court 
at  the  conclusion  of  plaintiff's  testimony  disclosing  the  facts  above  set  forth,  to  with- 
draw the  case  from  the  jury  and  enter  a  judgment  for  defendant,  which  motion  was 
overruled.  Defendant's  counsel  also  requested  that  sundry  instructions  based  upon 
Iheir  views  of  the  law  as  to  notice,  and  the  alleged  agreement  for  a  paid-up  policy, 
be  given  the  jury;  but  they  were  refused,  and  the  jury  instructed  to  the  effect  that 
if  they  should  find  that  plaintiff  had  no  notice  from,  the  company  or  any  other 
source,  of  the  maturity  of  the  premium  and  the  amount  of  the  divinend  applicable 
to  its  reduction,  she  would  be  entitled  to  recover  on  the  policy.  Defendant's 
counsel  then  reauested  that  the  jury  be  instructed  to  return  a  vercnct  for  $810,  the 
amount  of  a  paia-up  policy,  but  the  request  was  refused. 

A  verdict  was  rendered  for  the  plaintiff  for  the  $3,000  and  interest,  less  the 
amount  of  the  unpaid  premium  of  1880.  A  motion  for  a  new  trial  having  been 
made,  the  hearing  and  determination  thereof  were  reserved  to  the  general  term 
upon  the  pleadings  and  a  certified  bill  of  evidence  setting  forth  all  the  evidence 
and  proceedings  at  special  term. 

PKCK,  J. 

The  questions  before  us  arise  mainly  upon  the  matters  alleged  in  the  answer— 
the  non-payment  of  the  premium  due  in  June,  1880,  and  the  claim  that  there  was  an 
agreement  for  a  paid-up  policy  between  the  insured  and  the  company. 

It  is  claimea  on  behalf  of  plaintiff,  in  reply  to  the  matters  urged  in  defense, 
that  the  company  could  not  forfeit  the  policy  for  non-payment  of  the  premium  of 
1880  because  they  had  given  the  plaintiff  no  notice  that  the  same  was  due,  or  of  the 
amount  of  the  dividend  applicable  to  its  redaction.  That  the  correspondence 
between  the  parties,  relied  upon  at  showing  an  agreement  for  a  paid-up  policy, 
does  not,  when  properly  construed,  contain  any  such  agreement,  and  if  it  does, 
that  it  was  not  in  the  power  of  the  insured  to  make  an  agreement,  injurious  to  the 
rights  of  the  beneficiary.  In  response  to  this,  defendant  urges :  1.  That  the  law 
does  not  require  such  notice.  2.  That  a  notice  was  given  to  Smith  in  April,  1880, 
and  that  that  was  sufficient  if  any  notice  were  required,  as  the  company  could  not  be 
held  bound  to  notify  the  benenciary;  and  8d,  that « there  was  an  agreement  made 
between  Smith  and  the  company  for  a  paid-up  policy  for  the  benefit  of  his  wife, 
which  agreement  is  valid,  and  binding  upon  her. 

As  to  the  so-called  agreement,  we  do  not  think  it  necessary  in  any  view  of  the 
case  to  inquire  whether  there  was  or  was  not  an  agreement.  Jno.  W.  H.  Smith  had 
power  to  cease  paying  premiums — and  we  find  mm.  the  correspondence  that  he 
unequivocally  expressed  his  intention  not  to  pay  any  further  premiums  for  his 
wife's  benefit,  and  after  that  he  did  not  pay.  This  action  on  his  part  worked  a  for- 
feiture of  the  policy,  unless  the  circumstances  were  such  that  the  rights  of  Mrs. 
Smith  could  not  be  affected  by  it.  And  if  her  rights  could  not  be  affected  try  his 
non-payment,  they  could  hardly  be  affected  by  his  agreement  not  to  pay,  made  for 
a  consideration  of  much  less  value  to  her  than  the  policy  thereby  surrendered. 
The  question  then  resolves  itself  into  this :  Had  the  husband,  unaer  the  circum- 
stances, the  power  to  extinguish  the  rights  of  the  wife  in  the  policy,  other  than  her 
right  to  a  paid-up  policy  ?  The  answer  to  that  depends  upon  the  relations  of  the 
•  parties  at  the  time.  In  form,  the  policy  was  plainly  a  contract  between  plaintiff 
i  and  the  company.    The  name  of  J.  W.  H.  Smith  only  appears  as  that  of  the  person 
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whose  life  is  insured,  or  as  the  agent  of  his  wife.  But  it  is  nrged  that  he  took  the 
policy  without  her  knowledge,  never  consulted  with  her  about  it,  kept  it  in  his  own 
possession  and  paid  ail  the  premiums  on  it.  In  answer  to  that,  it  is  in  evidence 
that  plaintiff  saw  the  policy  and  was  informed  by  her  husband  about  it,  and  if 
knowledge  and  acquiescence  on  her  part  were  necessary,  they  have  been  shown. 
The  relation  of  plaintiff  and  her  husband  to  this  contract  was  originally  that  of 
principal  and  agent.  This  was  held  to  be  the  relation  of  a  husband  and  wife  under 
a  similar  policy  in  Klein  v.  Insurance  Co.,  104  U.  S.,  88.  The  insured  acted  as  the 
agent  of  the  beneficiary  at  the  inception  of  the  business,  and  the  company  had  the 
right  to  deal  with  him  as  such.  Under  those  circumstances,  notice  to  him  was 
notice  to  her,  and  the  company  might  perhaps  regard  his  refusal  to  pay,  or  his  agree- 
ment to  accept  a  paid-up  policy,  as  authorized  by  her. 

At  this  point,  however,  the  plaintiff  asserts  that  the  agency  had  terminated,  and 
that  the  company's  officers  knew  it  some  thirty  days  before  the  premium  became 
due  in  Tune,  1880.  This  claim  is  based  upon  the  letters  of  April  27  and  May  3^ 
eiven  above.  In  them  Mr.  Smith  told  the  company  that  his  wife  had  separated 
from  him;  that  she  had  sued  him  for  atimony;  that  she  was  no  longer  a  wife  to 
him,  and  that  he  was  unwilling  to  further  provide  for  her  in  that  manner.  It 
seems  to  us  that  these  letters  plainly  indicated  to  the  company  that  he  had  volun- 
tarily ceased  to  be  her  agent.  Such  being  the  case,  the  rights  of  the  plaintiff  could 
not  thereafter  t>e  affected  by  his  action  or  his  failure  to  act,  and  if  he  made  any 
such  agreement  as  that  alleged,  she  would  not  be  bound  b^  it. 

**  But,"  defendant  says,  **  if  all  that  be  true,  Mrs.  Smith  failed  to  pay  the  pre- 
mium due  June.  1880,  and  the  policy  is  therefore  forfeited.*'  To  this  she  responds 
with  the  claim  that  she  had  no  notice  of  the  approaching  maturity  of  the  premium, 
or  of  the  amount  to  be  paid  after  deduction  of  dividend.  This  brings  us  to  the 
principal  point  of  the  case.  Was  the  company  bound  to  give  plaintiff  such  notice 
before  they  could  avoid  the  policy  for  non-payment  of  premium  ?  As  a  general 
rule,  no  such  notice  is  requisite.  Thompson  v.  Insurance  Co.,  104  U.  S.,  262 ;  but  in  a 
case  where  there  was  the  ri^ht  to  participate  in  the  profits  of  the  company,  and  apply 
dividends  to  reduce  premiums,  the  same  court,  Pnoenix  Ins.  Co.  v.  Doster,  106  U. 
S.,  80,  held  that  a  notice  was  requisite,  for  the  reason  that  the  party  bound  to  pay 
could  not  know  the  amount  he  must  pay  until  informed  of  the  amount  of  the 
dividend  to  be  deducted.  The  case  at  bar  falls  within  the  latter  class,  as  shown  by 
the  facts  stated.  A  notice  was  necessary.  It  could  no  longer  be  given  to  the  agent, 
for  the  company  knew  he  had  ceased  to  be  such,  and  knowing  that,  they  could  no 
more  expect  to  deal  with  him  and  bind  the  principal  than  if  he  had  never  been 
an  agent.  The  notices  previously  sent  Mr.  Smith  had  been  sent  him  on  the 
assumption  that  in  notifying  him  they  were  notifying  his  principal ;  but  when  the 
the  agency  ceased,  the  object  could  no  longer  be  accomplished  in  that  way.  No 
other  agent  being  substituted,  there  was  nothin^^  left  for  the  company  to  do  but 
give  notice  to  the  principal.  Some  other  objections  to  this  conclusion  are  urged, 
as,  that  the  notice  to  Smith  in  April,  1880,  was  given  before  the  officers  of  the  com- 
pany knew  anything  of  the  altered  relations  of  the  parties.  It  is  a  sufficient  answer 
to  this  to  say  that  the  company  were  informed  of  the  change  in  ample  time  before 
the  premium  became  due  to  have  notified  Mrs.  Smith. 

It  is  also  urged  that  plaintiff  was  bound  to  tender  the  amount  of  the  unpaid 
premium  before  commencing  this  action— and  we  are  pointed  to  ttte  fact  that  in 
Phoenix  Ins.  Co.  v.  Doster,  a  tender  was  made  by  the  beneficiaries,  and  that  it  seems 
to  have  been  regarded  by  the  court  as  an  important  element  of  the  case.  But  in 
that  case  the  required  notice  reached  the  beneficiaries  on  the  day  of  the  death  of 
the  insured,  whereupon  they  promptly  tendered  the  amount  due.  In  the  case  at 
bar  no  notice  was  ever  given  the  beneficiary — and  if  a  notice  were  necessary  to  in- 
form her  of  the  amount  due  and  put  her  in  default  for  non-payment,  in  the  absence 
of  such  notice  and  its  consequent  obligation  to  pay,  there  could  hardly  be  any  ne- 
cessity for  a  tender.  It  is  also  claimed  that  it  is  not  shown  that  the  o&cers  of  the 
company  knew  of  the  plaintiff's  address,  and  could  therefore  send  her  no  notice. 
In  the  application  her  address  is  given  as  at  Cincinnati — ^and  the  company  were 
not  notified  of  any  change — unless  they  were  at  liberty  to  presume  that  she  had 
left  the  city  because  of  her  separation  from  her  husband.  That  she  had  left  his 
house  might  be  fairly  presumed  under  such  circumstances,  but  not  that  she  had  left 
the  city.  It  does  not  appear  that  notice  to  her  was  sent  to  Cincinnati  or  elsewhere. 
We  are  of  the  opinion  that  the  failure  of  the  company  to  give  notice  to  plaintiff 
prevents  them  from  forfeiting  the  policy  because  of  the  non-payment  of  the  last 
premium,  and  that,  in  the  absence  of  such  notice,  neither  the  husband's  failure  to 
pay  the  premium,  nor  his  agreement  to  accept  a  paid-up  policy  in  place  of  the  pol- 
icy sued  u9on,  could  affect  the  rights  of  the  wife  under  the  latter. 
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The  motion  for  a  new  trial  is  overruled  and  judgment  may  be  entered  upon  the 
verdict. 

Force  &  Harmon,  JJ.  concur. 

Herron  for  plaintiff. 

J.  O.  Hojrt  and  McGuffey  &  Morrill,  for  defendant. 


183  HUSBAND  AND  WIFB. 

[Muskingum  Common  Pleas,  1886.1 

tC  S.  HiNA  V.  J,  M.  Rath. 

1.  Section  3110,  Rev.  Stat,  limits  the  liability  of  the  husband  for  antenuptial  debts 

of  the  wife,  to  the  amount  and  value  of  her  separate  property  acquired  by  him 
before  or  during  coverture. 

2.  A  devise  of  property  from  wife  to  husband  does  not  render  him  liable,  after  her 

death,  for  her  antenuptial  debts. 

Phillips,  J. 

This  action  is  brought  under  favor  of  sec.  8110,  Rev.  Stat.,  as 
amended  in  1884  and  seeks  to  compel  defendant  to  pay  an  antenuptial 
debt  of  his  deceased  wife. 

The  petition  states  a  cause  of  action  against  defendant's  wife  ac  the 
time  of  her  intermarriage  with  him,  her  subsequent  death,  and  his 
acquisition,  by  devise,  of  all  her  separate  property.  The  defendant 
demurs. 

The  statute  referred  to  reads  as  follows:  *'The  husband  shall  not 
be  liable  upon  any  cause  of  action  existing  against  the  wife  at  their 
marriage,  *  *  *  except  to  the  extent  of  any  separate  property  of 
the  wife  acquired  by  him  under  an  antenuptial  contract  or  otherwise." 
81  O.  L..  209. 

At  common  law  the  husband  was  liable,  during  coverture,  for  the 
antenuptial  debts  of  his  wife.  His  liability  terminated  at  her  decease, 
and  his  estate  was  not  liable  after  his  death.  He  was  liable,  not  as 
debtor,  but  as  husband.     1  Bl.  Com.,  443;  2  Kent  Com.,  143. 

This  common  law  liability  of  the  husband,  and  the  reason  upon 
which  it  rested,  have  been  recognized  in  Ohio.  Alexander  v.  Morgan, 
81  O.  S.,  646. 

The  statute  in  question  does  not  purport  to  create  a  liability ;  it  deals 
with  an  existing  liability.  It  does  not  enlarge  or  extend  such  liability, 
but  modifies  and  limits  it.  And  its  provisions  relate  to  a  "husband,"  not 
to  a  devisee.  To  make  the  husband  liable  under  this  statute,  the  prop- 
erty must  be  acquired,  and  the  corresponding  liability  enforced,  by  ac- 
tion, prior  to  the  death  of  the  wife. 

This  distinction  resting  partly  upon  the  common  law  and  partly  upon 
the  statute,  is  not  without  reason.  If  the  husband  acquire  the  wife's 
property  before  or  during  coverture,  he  diverts  it  from  her  estate;  but 
if  he  acquire  it  by  devise,  he  takes  it  subject  to  the  rights  of  his  creditors, 
who  are  not  prejudiced  by  such  acquisition. 

In  this  case,  both  the  acquisition  of  the  property  and  the  bringing  of 
the  suit  were  after  coverture,  and  the  defendant  is  not  liable. 

Demurrer  sustained. 

C.  A .  Beard,  for  plaintifiF. 

F.  H.  Southard,  for  defendant 

tThis  decision  was  affirmed  by  the  circuit  court 
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Moore  et  al.  ▼.  City  of  Cincinnati. 


PUBLIC  CONTRACTS.  196 

[Superior  Court  of  Cincinnati,  General  Term.] 

Ann  E.  Moorb  kt  al.  v.  City  of  Cincinnati. 

1.  Penons  whose  property  is  to  be  assessed  for  a  street  improvement,  may,  without 

first  applyinj^  to  the  solicitor,  sue  to  enjoin  the  proceedings  at  any  stage  where 
illegality  appears. 

2.  The  board  of  public  works  has  no  authority  to  require  from  bidders,  in  addition 

to  the  guaranty  required  by  sec.  2303,  Rev.  Stat.,  that  they  will  enter  into  the 
contract  and  properly  secure  its  performance,  a  written  statement  by  resident 
-    freeholders  th^t  they  are  qualified  to  and  will  become  such  sureties,  and  to  re- 
ject a  bid  for  failure  to  comply  with  such  requirement. 

Harmon,  J. 

The  demurrer  to  the  answer  reserved  here  raises  two  questions; 
first,  the  right  of  plaintiffs  as  owners  of  property  abutting  a  street  about 
to  be  improved  by  the  city  at  the  expense  of  such  property,  to  sue  to 
enjoin  the  unlawful  letting  of  a  contract  therefor  without  first  applying 
to  the  solicitor  as  required  by  sec.  1778,  Rev.  Stat. ;  second,  the  right  of 
the  board  of  public  works  to  reject  a  lower  bid  than  the  one  accepted, 
because  the  bidder  failed  to  comply  with  a  rule  of  the  board  relating  to 
the  manner  of  bidding. 

As  to  the  first  question,  while  the  action  is  one  which  the  solicitor 
might  no  doubt  bring,  and  therefore  one  which  a  mere  tax-payer  cuuld 
not  bring  except  upon  the  solicitor's  refusal,  these  plaintiffs  do  not  sue 
as  tax-payers  under  sec.  1778.  See  Stone  v.  Viele,  88  O.  S.,  314. 
They  are  persons  whose  property  is  about  to  be  subjected  to  an  unlawful 
assessment,  and  are  expressly  entitled  to  sue  for  such  injunction  by  sees. 
5848-51,  the  original  act  which  related  to  taxes  only  having  now  been 
made  to  include  assessments.  And  while,  reading  those  sections  literally, 
plaintiff  could  sue  only  to  enjoin  the  levy  of  the  assessment,  we  think 
that  being  remedial  they  are  entitled  to  a  liberal  construction.  We  have 
seen  too  much  of  the  practice  of  waiting  until  the  improvement  has  been 
made  and  then  searching  the  proceedings  for  defenses  against  the  assess- 
ment. Public  policy  requires  us  to  adopt  the  not  unreasonable  construc- 
tion of  the  law  that  it  was  intended  to  permit  the  parties  interested  to 
stop  the  proceedings  which  are  to  result  in  an  assessment  at  any  point 
where  illegality  appears,  as  plaintiffs  seek  to  do  here. 

As  to  the  second  question:  While  it  may  be  conceded  that  the 
board  may  adopt  reasonable  rules  concerning  form  and  manner  of  bid- 
ding, the  right  of  persons  to  be  affected  to  have  the  contract  awarded  to 
the  lowest  bidder  is  one  which  must  not  be  invaded.  And  a  case  might 
be  supposed  in  which  good  faith  on  the  part  of  the  board  would  require 
it  at  least  to  readvertise,  where  strict  insistance  upon  some  rule  of  its 
own  adoption  would  exclude  bids  by  responsible  parties  in  manifest 
good  faith  and  very  much  lower  than  those  open  to  no  formal  objection. 
Whether  this  be  classed  as  such  a  case,  the  bids  rejected  for  such  reasons 
being  less  by  $5,000  and  $7,500  respectively  than  that  accepted,  the 
entire  estimated  cost  being  only  $30,000,  we  need  not  decide,  because  we 
think  plaintiffs  entitled  to  the  relief  prayed  for  for  other  reasons. 

The  statute  has  expressly  declared  the  will  of  the  legislature  as  to 
the  form  and  contents  of  bids  in  certain  respects,  and  the  authority  of  the 
board  to  deal  with  the  same  subject  by  its  rules  and  regulations  is  neces- 
sarily limited  by  this  law.     The  board  certainly  cannot  dispense  with 
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any  of  the  requirement  of  the  law,  nor  can  it,  in  our  opinion,  add  to 
them  others  relating  to  the  same  particulars  dealt  with  by  the  law.  It 
can  only  deal  by  its  rules  with  matters  of  execution  and  detail,  over  which 
the  law,  by  silence,  has  given  it  control;  and  with  them  only  in  such  a 
way  as  not  to  impair  rights  secured  by  the  law,  or  impede  its  just 
operation. 

By  item  4  sec.  2803,  every  bid  is  required  to  "be  accompanied  by 
a  sufficient  guaranty  of  some  disinterested  person,  that  if  the  bid  be  ac- 
cepted a  contract  will  be  entered  into  and  the  performance  of  it  property 
secured."  It  is  admitted  by  the  answer,  that  a  much  lower  bid  than 
the  one  accepted  was  accompanied  by  such  guaranty  and  was  in  all  re- 
spects in  conformity  to  the  statute  and  the  rules  of  the  board,  except 
that  it  was  not  accompanied,  as  required  by  one  of  such  rules,  by  a  writ- 
ten statement  signed  by  two  resident  freeholders  that  they  were  qualified 
to,  and  would,  if  the  bid  should  be  accepted,  become  sureties  for  the 
faithful  performance  of  the  contract. 

We  think  the  board  had  no  authority  to  require  anything  more  than 
the  statute  in  this  respect.  It  is  not  contended  that  the  rule  was  in- 
tended merely  to  indicate  what  the  board  would  regard  as  a  sufficient 
guaranty  under  the  statute,  and  if  it  were  so  contended  it  is  plain  that  it 
is  not  in  form  a  guaranty.  Persons  signing  such  a  statement  could  not 
be  held  for  the  cost  of  readvertising,  or  increased  cost  of  the  work, 
which  it  was  the  manifest  object  of  the  statute  to  secure. 

The  professed  object  of  the  rule  is  to  enable  the  board  to  be  advised 
in  advance  whether  the  sureties  which  are  tc  be  given  after  the  contract 
is  awarded,  are  satisfactory.  But  it  is  not  concerned  with  this  in  receiv- 
ing bids,  and  it  seems  to  us  an  unreasonable  restriction  upon  bidders. 
A  bidder  may  ^  be  better  able  to  secure  sureties  after  the  contract  is 
awarded  to  him,  and  having  given  the  guaranty  required  by  the  statute 
that  he  will  at  the  proper  time  furnish  proper  security  for  the  perform- 
ance of  the  contract,  he  is  entitled  to  such  further  time  to  procure  it. 

PlaintifiPs  being  entitled  to  an  injtmction  against  the  proposed  con- 
tract with  Kirchner  because  the  far  lower  bid  of  John  Hoyes  was  rejected 
for  no  reason  except  that  just  stated,  we  do  not  pass  upon  questions  in- 
volved in  the  rejection  of  other  lower  bid». 

Demurrer  to  answer  sustained 

Force  &  Peck,  JJ.  concur* 
BURNET  &  BURNET,  for  plaintiffs, 
Coppock,  Cox  &Gallagher,  for  the  citjT* 
J.  M.  Dawson,  for  Kirchner. 
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Odell,  Adni*r,  ▼.  Insurance  Co. 


DEPOSITIONS.  ^  197 

[Cuyiilioga  Common  Pleas,  January  Term,  1886.] 

M.  BuRNsiDK  V.  C.  C.  Dewstoe,  Sheriff.  ■' 

1.  A  notary  public  has  the  power  and  authority  to  commit  a  witness  for  contempt 
in  refusing  to  answer  Ojuestions  pertinent  to  the  issues  in  a  case  where  he  is 
properly  taking  depositions. 

2l  There  is  no  contempt  until  an  order  ha<)  been  lawfully  made  by  the  notary,  and  a 
refusal  on  the  part  of  the  witness  to  obey  that  order;  the  mere  putting  a  ques- 
tion to  the  witness  by  the  attorney  for  the  party  taking  the  deposition  and  a 
failure  to  answer  the  question  at  the  request  of  the  attorney,  the  notary  making 
no  command,  request,  or  order  to  witncbS,  constitutes  no  contempt,  and  a  com- 
mittal therefor  is  illegal. 

3.  Where  a  deposition  is  being  taken  by  a  notary,  and  a  witness  is  committed  for 

refusing  to  answer  a  question,  the  return  of  the  officer  and  the  record  must 
clearly  show  that  every  preliminary  step  has  been  taken,  by  way  of  notice,  or 
otherwise,  to  authorize  the  notary  to  take  the  deposition.  There  is  no  impli- 
cation in  favor  of  the  return  or  record;  everything  requisite  or  necessanr  for 
the  exercise  of  the  authority  by  the  notary,  must  appear  upon  the  face  of  the 
record. 

4.  The  record  of  a  commitment  for  contempt  by  a  notarr  public  is  only  prima  facie 

evidence  of  the  legality  of  such  commitment,  and  m  a  hearing  on  •  writ  of 
habeas  corpus^  parol  evidence  is  admissible  to  dispute  such  record. 

McKlNNBY,  J. 

y.  A,  Osborne  and  Boyntan  &  Hale^  for  petitioner. 
Thomas  J.  Carran,  for  respondent 


LIFE  INSURANCE.  |97 

fCnyahoga  Common  Pleas,  January  Term,  1886.] 

Odbll,  Adm'r,  V,  Manhattan  Life  Ins.  Co. 

The  policy  is  the  sole  contract  of  insurance,  and  statements  by  the  agent  to  the 
assured,  before  it  is  issued,  as  to  the  share  he  will  receive  of  the  reserve  fund, 
or  prospectuses  of  the  company  not  made  a  part  of  the  policy,  are  not  admis- 
sible in  evidence,  no  reformation  of  the  contract  being  asked.' 

Heard  on  demurrer  to  the  petition.  (February,  1886.) 
The  petition  avers  that  plaintiff  is  administrator  of  the  estate  of  Eliza 
Chidgy,  who  was  the  wife  of  one  John  Chidgy.  Defendant  is  a  corpora- 
tion organized  under  the  laws  of  New  York,  and  dping  business  in  Ohio. 
That  in  January,  1868,  Eliza  entered  into  a  contract  of  life  insurance 
upon  the  life  of  John  for  $3,000,  paying  therefor  an  annual  premium  of 
$223.80.  That  certain  representations  were  made  by  defendant's  agents 
to  Eliza,  to  induce  her  to  enter  into  such  contract,  which  were  not  em- 
bodied in  the  policy  by  her  accepted.  In  January,  1876,  Eliza  stopped 
the  payment  of  premiums,  and  accepted  a  paid-up  policy  on  John's  life 
for  $154.  That  the  statements  made  by  defendant's  agents  were  false 
and  fraudulent,  and  instead  of  being  entitled  to  a  paid-up  policy  for 
$154,  she  was  entitled  to  an  equitable  interest  in  the  profits  and  reserve 
fund  of  defendants,  or  to  a  paid-up  for  $2,138.  John  died  in  September, 
1882,  and  thereafter  defendant  paid  Eliza  the  amount  of  the  paid-up 
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policy,  to-wit,  $154.  No  reformation  of  the  contract  is  asked  because  of 
the  false  or  fraudulent  statements  made  by  defendant's  agents  in  induc- 
ing said  Eliza  to  enter  into  the  same,  but  she  prays  judgment  for  $^2,138. 
To  this  petition  the  defendant  filed  a  demurrer;  which  is  sustained. 

McEliNNBY,  J. 

1.  The  relations  between  a  policy-holder  in  a  mutual  life  insurance 
company,  and  the  company,  are  those  of  contracting  parties;  the  policy 
being  the  contract  which  defines  the  rights,  and  determines  the  liabilities 
of  the  parties,  and  an  action  by  a  polic3'-holder  against  the  company  for 
equitable  relief  cannot  be  maintained  in  the  absence  of  fraud  or  mistake, 
and  if  it  is  sought  to  reform  the  contract  by  reason  of  fraud  or  mistake, 
the  same  should  be  averred  in  the  petition. 

2.  By  the  law  of  New  York,  and  the  one  under  which  the  defend- 
ant was  organized,  the  "reserve  fund,"  is  the  sum  of  money  to  be  kept 
and  invested  by  the  company,  sufficient  in  amount  to  re-insure  and  pay 
all  its  liabilities  and  risks,  for  the  security  of  the  policy-holders  and  for 
no  other  purpose.  The  defendant  is  not  a  trustee  for  its  policy-holders, 
the  premiums  paid  belong  exclusively  to  the  company,  and  unless  re- 
tained by  some  statute,  can  do  with  them  what  it  pleases,  without  ac- 
counting to  its  policy-holders  therefor. 

8.  In  an  action  like  this,  the  real  contract  is  the  written  policy, 
and  in  absence  of  fraud,  mistake  or  ambiguity,  the  statements  made  by 
the  agents  of  the  company,  prior  to  the  making  of  the  policy,  as  to  the 
character  and  meaning  thereof,  or  as  to  the  usages  of  the  company,  and 
the  statements  contained  in  any  circular  or  prospectus  issued  by  the  com- 
pany, and  not  made  a  part  of  the  policy,  or  referred  to  therein,  are  not 
admissible  in  evidence;  it  will  be  conclusively  presumed  that  the  whole 
engagement  is  embodied  in  the  writing,  and  no  extrinsic  matters  or 
usages  to  vary  its  express  terms  can  be  given  in  evidence. 

Prentiss  &  Vorce  for  plaintifiF. 

Ranney  &  Ranney  for  defendant. 


238  WITNESSES. 

[Ross  Common  Pleas,  January  Term,  March,  1886.] 

State  of  Ohio  v.  Jambs  Ross. 

If  witnesses  for  the  state,  ordered  to  remain  ont  of  hearing,  listen  at  the  door,  and 
are  subsequently  called  to  testify,  a  new  trial  will  be  granted  to  the  accused, 
unless  the  court  can  affirmatively  find  that  they  heard  noting ;  and  the  prose- 
cuting attorney  will  be  directed  to  file  informations  against  them. 

HUGGINS,  J. 

This  cause  has  been  heard  upon  a  motion  for  a  new  trial,  a  verdict 
of  guilty  having  been  rendered.  Several  grounds  are  assigned  and  urged 
in  support  of  the  motion.  Among  these  is  the  ground  that  there  was 
misconduct  on  the  part  of  the  witnesses  for  the  State  affecting  the  de- 
fendant's substantial  rights. 

Section  7350,  Rev.  Stat.,  provides: 

'*A  new  trial,  after  a  verdict  of  conviction,  may  be  granted  on  appli« 
cation  of  the  defendant,  for  any  of  the  following  reasons  affecting 
materially  his  substantial  rights:     *    *    * 
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**Misconduct  of  the  jury,  or  of  the  prosecuting  attorney,  or  of  the 
witnesses  for  the  State." 

The  misconduct  alleged  is  that  the  principal  witnesses  for  the  State, 
in  violation  of  an  order  of  the  court,  directing  them  to  remain  out  of 
hearing  of  the  witnesses  while  testifying,  and  after  having  been  con- 
ducted to  the  witness  room  in  pursuance  of  such  order,  left  such  witness 
room  and  proceeded  to  the  jury  room  by  a  way  which  leads  from  the  one 
room  to  the  other,  and  that  while  in  such  jtuy  room,  they  listened  at 
the  door  which  leads  from  the  jury  room  into  the  court  room,  and  there 
heard  the  testimony  in  the  cause.  The  door  of  the  jury  room  is  just 
behind  the  place  occupied  by  the  jury,  and  the  witness  chair  is  not  more 
than  six  to  eight  feet  from  the  door.  The  evidence  submitted  to  prove 
this  alleged  misconduct,  is  the  affidavits  of  the  witnesses  themselves. 
All  concerned,  make  oath  to  about  the  same  facts,  so  far  as  this  question 
is  involved.  A  quotation  from  one  will  give  the  tenor  of  the  whole 
evidence,  upon  this  point.  Hiram  Davis  Reposes,  among  other  things 
as  follows: 

*'That  this  affiant,  Mrs.  Lou  Davis,  McLellan  Kline,  John  Hastings, 
and  others,  were  witnesses  on  behalf  of  the  State  in  said  cause;  that  said 
witnesses  were,  together  with  all  the  other  witnesses  for  the  State, 
ordered  by  the  court  to  be  conducted  into  the  witness  room,  so  as  to  be 
out  of  hearing  of  the  witnesses  who  were  testifying;  that  this  affiant, 
while  the  prosecuting  witness,  Emma  D.  Langdon,  was  testifying  on 
behalf  of  the  State,  went  into  the  jury  room  and  stationed  himself  at  the 
door  leading  into  the  main  court  room,  and  within  a  few  feet  of  the 
witness  stand,  and  there  listened  to  the  testimony  of  the  said  Emma  D. 
Langdon,  that  this  witness  again  stationed  himself  at  said  door  and 
there  listened  to  the  testimony  of  McLellan  Kline  and  John  Hastings, 
witnesses  for  the  State;  that  subsquently  said  affiant  was  called  to  testify 
in  said  cause,  on  behalf  of  the  State." 

The  affidavit  of  the  defendant  and  each  ot  his  counsel  are  to  the 
effect  that  they  knew  nothing  of  the  alleged  misconduct  until  after  the 
trial. 

Two  questions  are  to  be  here  determined.  In  the  first  place,  was 
there  misconduct  of  witnesses  for  the  State,  and  in  the  next  place,  if 
there  was,  dia  such  misconduct  affect  the  defendant's  substantial  rights? 
These  affidavits  are,  to  say  the  least,  remarkable.  The  witnesses  do  not 
claim  that  they  did  not  hear  or  did  not  understand  the  order.  They 
simply  say  that  knowing  what  it  was,  they  proceeded  to  violate,  or  to 
attempt  to  violate  it.  There  can  be  no  question  but  what  this  was 
misconduct.  The  matter  of  making  the  order  that  the  witnesses  be 
examined  separately  from  each  other,  was  not  a  matter  of  right  in  the 
defendant,  but  one  within  the  discretion  of  the  court.  But  if  the  court 
in  the  exercise  of  its  discretion,  saw  fit  to  make  such  order,  it  did  then 
become  a  right  of  the  defendant  to  have  such  order  obeyed.  And  I  think 
this  was  a  substantial  right,  for  the  court  would  not  make  such  an  order 
if  it  was  to  be  a  vain  thing.  If  the  order  was  of  no  consequence  it 
should  not  have  been  made.  If  the  order  was  violated  in  such  a  way 
that  such  violation  could  have  been  known  and  commented  on  by  the 
cotinsel  for  the  defendant  to  the  jury,  the  case  would  be  different,  for  in 
such  case  the  jur}'  would  be  presumed  to  consider  such  misconduct  in 
weighing  the  testimony  of  the  witnesses. 
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As  the  Supreme  Court  have  said: 

"If  a  witness  remains  in  violation  of  the  order,  it  furnishes  strong 
ground  of  suspicion  that  the  witness  is  not  fairly  disposed  in  the  cause, 
and  that  he  wishes  to  avail  himself  of  the  testimony  of  the  other  wit- 
nesses, in  order  to  make  his  testimony  as  potent  as  possible  by  making 
them  correspond  with  theirs.     Laughlia  v.  State,  18  O.  R.,  99,  102. 

In  the  same  case,  quoting  an  opinion  of  Henderson,  J.,  in  State  v. 
Sparrow,  8  Murphy's  Rep.,  N.  C,  487,  it  is  said: 

*'A  refusal  by  either  party  to  comply  with  an  order  of  separation 
would  make  an  unfavorable  impression,  would  be  fairly  open  to  observa- 
tion, and  go  to  the  credit  of  the  witnesses."     /^.,  103. 

And  again  m  the  same  case  it  is  said: 

'*It  is  certainly  good  practice,  where  a  party  requests  it,  to  have 
the  witnesses  examined  separately.  And  we  think  (as  in  the  case  before 
us),  where  the  witness  is  called  to  testify,  as  to  the  previous  statements 
of  a  witness,  in  order  to  corroborate  the  statement  of  such  witnesses  on 
the  trial,  it  is  especially  necessary.  And  a  right  minded  judge  will  be 
careful,  particularly  in  a  criminal  case,  where  the  defendant  is  generally 
in  custody,  in  seeing  that  the  order  of  the  court  is  strictly  complied 
with.''     lb.,  103,  104. 

If  the  jury  could  have  known  of  the  misconduct,  and  if  counsel  for 
defendant  could  have  commented  upon  it  to  the  jury,  the  verdict  might 
stand.  The  trouble  is,  such  was  not  the  case.  Most  of  the  witnesses  do 
come  in,  however,  and  make  counter  affidavits,  in  which  they  depose, 
while  admitting  they  tried  to  listen  at  the  door,  that  they  could  not  hear 
the  witness  who  was  testifying.  If  this  was  certain,  the  verdict  might 
not  be  disturbed.  But  when  the  nearness  of  the  witnesses  listening  to 
the  witness  testifying,  is  considered,  and  when  some  of  the  witnesses  fail 
to  make  such  statement  of  exculpation,  if  it  can  be  so  considered,  it 
can  hardly  be  certain  that  testimony  was  not  heard  in  violation  of  the 
order,  and  unless  a  court  can  so  find,  the  substantial  rights  of  the  defend- 
ant have  been  affected. 

For  the  misconduct  of  the  witnesses  for  the  State,  a  new  trial  will 
have  to  be  granted.  Such  misconduct  is  of  such  a  character,  that  it 
should  not  pass  unnoticed.  The  prosecuting  attorney,  as  an  officer  of 
this  court,  is  directed  to  file  informations  against  each  of  the  witnesses 
in  the  cause  that  there  is  good  reasons  to  believe  violated  the  order  of 
the  court.     The  proper  order  in  that  behalf,  will  be  furnished  the  clerk. 

M.  G.    Evans,  prosecuting    attorney,  and  J.  B,  McLaughlin  for  the 
State. 

Roberts  &  Van  Meter  and  L.  T«  Neal  for  the  motion. 


264  TRUSTS. 

[Superior  Court  of  Cincinnati,  General  Term,  Pebmary  10, 1888.] 

tHBNRY  C.  Urner,  Guardian,  v.  Wii^wam  E.  Yagbr  bt  ax,. 

A.  being  solvent  and  childless,  had  a  wife  who  was  hopelessly  insane.  He  trans- 
ferred securities  of  the  value  of  $100,000  to  himself  and  Y.  in  trust,  to  pay  the 
Income  to  himself  daring  his  life,  and  upon  his  dying  in  the  life-time  of  his 


tThis  judgment  was  affirmed  by  the  Supreme  Court,  Minshall,  J.,  disaenting, 
no  report,  March  2, 1892. 
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wife,  the  sttrviving  trustee  to  hold  for  certain  designated  kindred ;  hut  in  case 
of  the  death  of  his  wife  during  A.'s  life,  the  trust  thereupon  to  determine  and 
cease,  and  the  property  to  be  retransferred  to  him.  At  tne  same  time  he  exe- 
cuted a  will  giving  $20,000  to  the  plaintiff  in  trust  to  maintain  liberally  A.'s 
wife  from  the  income  thereof  and  from  the  income  of  securities  which  he  had 
previously  taken  in  the  name  of  his  wife,  and  to  reinvest  the  surplus  income  to 
the  same  trust  By  the  same  will  he  gave  $6,000  in  legacies,  and  disposed  o  a 
residuum  to  residuary  legatees.  A.  dying,  the  plaintiff  elected  on  oehalf  of  his 
ward  against  the  will. 

Held^  the  trust  deed  is  a  valid  disposition,  and  the  property  disposed  of  by  it  forms 
no  part  of  his  estate  for  the  purposes  of  diatribution,  and  the  widow  has  no 
claim  to  it. 

PORCB,  J. 

This  is  an  action  between  the  guardian  of  a  lunatic  and  the  trustees 
of  a  trust.  There  is  a  fund  of  a  hundred  thousand  dollars  in  the  hands 
of  the  trustee. 

It  is  claimed  that  the  fund  belonged  to  the  lunatic,  his  ward.  And 
it  is  claimed  by  the  defendants  to  belong  to  the  beneficiaries  of  the  trust. 
The  whole  of  it  belongs  to  one  or  the  other.  The  question  is,  who  is  the 
proper  owner. 

The  case  grows  out  of  the  following  state  of  facts:  Mr.  Adams,  in 
his  life-time  solvent,  without  children,  having  a  wife  who  was  hoplessly 
insane,  and  who  was  then  in  an  asylum,  made  a  deed,  which  was  to  be,  a 
settlement,  and  executed  a  will.  By  the  deed  he  transferred  into  the 
hands  of  two  trustees,  one  of  whom  was  the  defendant  in  this  action, 
Vager,  and  the  other  himself,  stocks  and  bonds,  and  so  forth,  to  the 
value  of  one  hundred  thousand  dollars,  to  beheld  by  the  trustees,  to  pay 
the  income  to  him  during  his  life,  and,  in  case  of  the  death  of  his  wife 
in  his  life-time,  the  trust  then  to  cease  and  the  property  to  be  retrans- 
ferred to  him.  In  case  he  should  die  in  the  life-time  of  his  wife,  the  ben- 
eficial interest  thereupon  should  pass  to  his  kindred  in  the  manner  named, 
the  trust  to  survive,  and  the  trustees  to  continue  until  a  certain  desig- 
nated person  should  arrive  at  the  age  of  twenty-five  years. 

At  the  same  time  he  made  a  will.  By  this  will  he  gave  $20,000  to 
a  trustee,  the  plainti£E,  for  the  benefit  of  his  wife,  reciting  that  she  was 
helpless,  and  insane,  unable  to  take  care  of  herself;  providing  that  this 
trustee  should  use  the  income  of  this  $20,000,  as  well  as  of  the  securities, 
which  had  already  been  taken  in  the  name  of  his  wife,  for  her  benefit; 
and  with  phrases  of  regard  and  affection,  providing  that  the  trustees 
should  take  care  of  her  wants  liberally,  and  the  surplus,  after  providing 
for  her,  should  be  reinvested  for  her  benefit.  It  provided,  also,  that,  in 
case  she  should,  happily,  have  recovered  her  sanity  by  the  time  of  the 
testator's  death,  all  his  household  furniture  should  be  hers  also.  It  made 
other  provisions,  giving  over  $6,000  to  persons  named,  and  providing 
that  the  residue  should  be  distributed  in  a  way  that  indicated  that  he 
regarded  this  residue  to  be  of  value. 

This  recital  of  the  facts  indicates  clearly  that  it  was  not  a  case  ol 
actual  fraud.  It  is  clear  that  Mr.  Adams  supposed  that  he  was  making 
abundant  provision  for  his  wife,  that  she  should  be,  as  he  says,  liberally 
taken  care  of  in  her  life,  and  that  upon  her  death  a  designated  portion 
should  go  to  certain  of  her  kindred. 

So  that  the  claim  that  the  deed  of  settlement  was  a  fraud  against 
the  rights  of  the  wife,  is  not  meant  to  be,  as  it  is  not,  a  case  of  actual 
fraud;  but  that  it  is  fraudulent  in  law,  because  it  is  in  contravention  of 

3    LB       38 
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the  law  of  distribution  which  gives  a  surviving  wife  a  certain  definite 
interest  in  the  personal  property  left  by  her  deceased  husband. 

The  controversy,  in  substance,  it  is  true,  is  not,  perhaps,  between 
this  lady  and  the  defendants.  She,  of  course,  is  unconscious  of  the 
controversy.  She,  if  the  suit  were  decided  in  her  favor,  could  not  use, 
or  control,  or  dispose  of,  or  be  awar«  of,  the  fortune.  It  is,  in  substance, 
a  controversy  between  her  kinsmen  and  kinsmen  of  the  testator;  but,  in 
law,  it  is  controversy  between  her  and  the  beneficiaries  of  the  trust;  and 
the  question  between  them  is,  whether  the  trust  is  voidable,  as  against 
the  provisions  of  the  law  of  distribution. 

Mr.  and  Mrs.  Adams  had  no  children.  If  he  had  died  intestate,  all 
his  personalty  would  have  gone  to  the  widow.  She  has  a  right,  under 
the  statute,  to  make  her  election,  and  her  guardian  has  made  it  for  her. 
This  election  having;  been  made  against  the  will,  she  is  entitled  to  all 
the  legacies  and  residuum  that  were  given  to  others  by  the  will,  and  it 
is  claimed,  in  addition  to  that,  is  entitled,  also,  to  this  $100,000  which 
is  in  the  hands  of  the  trustees,  as  being,  in  fact,  a  part  of  the  estate  of 
the  decedent. 

By  the  deed  Mr.  Adams  transferred  and  assigned  outright,  to  the 
trustees  named,  all  the  property  named  in  the  deed.  It  passed  outright 
to  them,  and,  after  that,  was  no  longer  in  his  control.  He  was  one  of 
the  trustees,  but  both  of  the  trustees  were  to  act,  and  therefore  it  passed 
away  from  his  control.  It  is  true  it  was  a  voluntary  act,  it  was  a  gift, 
a  settlement;  but  it  was  a  settlement  for  uses  named  in  the  deed,  for  one 
use  in  his  life-time,  for  other  uses  after  his  decease.  Certainly  since  the 
case  of  Kekewich  v.  Manning,  1  D.,  M.  &  G.,  176,  it  cannot  be  disputed 
that  this  was  an  irrevocable  distribution  of  his  property.  And  while  the 
case  In  Re  Lady  Way's  Trust,  2  D.,  J.  &  S.,  366,  is  not  a  leading  case, 
it  is  more  clearly  explicit  that  the  disposition  made  by  this  deed  of  trust 
is  an  irrevocable  disposition. 

Hence,  during  the  life  of  the  trust,  this  property  was  beyond  the 
control  of  Mr.  Adams.  He  could  not  revoke  the  trust  by  any  subsequent 
deed  or  by  will.  During  the  life  of  that  trust  the  property  was  to  be  dis- 
posed of  according  to  the  terms  of  the  deed.  It  is  true,  if  his  wife  had 
died  during  his  life,  the  property  would  go  to  him;  but  it  would  go  to 
him,  not  because  he,  by  any  c;ubsequent  deed,  could  bring  it  back  to 
him,  but  because  it  came  to  him  by  the  terms  of  the  trust  itself. 

Then  the  property  wis  in  the  hands  of  the  trustees;  the  legal  title 
was  in  them;  the  beneficiary  interest  in  the  beneficiaries  named  in 
the  deed.  He  dying,  therefore,  during  the  continuance  of  the  trust, 
could  not  be  said  to  be,  at  the  time  of  his  death,  the  possessor  of  that 
property,  or  the  owner,  and,  therefore,  the  property  could  not  be  con- 
sidered as  part  of  the  assets  of  his  estate,  and  therefore,  cannot  be  dis- 
tributed as  part  of  his  estate. 

The  precise  question  has  not  been  considered  by  our  own  supreme 
court  directly.  The  court,  in  several  cases,  has  discussed  the  question, 
what  constitutes  the  estate  of  a  deceased  person,  for  the  purpose  of  dis- 
tribution. In  lyockwood  v.  Krum,  34  Ohio  St.,  1,  husband  and  wife 
having  separated,  and  alimony  decreed  to  the  wife,  $60  per  annum  dur- 
ing her  life,  the  husband  secured  to  his  wife  $60  per  annum  during  her 
life,  and  gave  all  the  rest  of  his  property  to  his  children  absolutely. 
Upon  his  death  the  wife  had  an  administrator  appointed,  and  $800  was 
alloted  to  her  for  her  years*  allowance.  And  the  question  was  raised 
whether  or  not  the  administrator  could  bring  into  the  probate  court  foi 


VoL  XV.  LAW  BULLETIN.  595 

264  Umer,  Guardian,  t.  Yager  et  al. 

administration  the  property  which  had  been  given  to  the  children,  or 
enough  of  it,  to  pay  the  year's  allowance.  The  court  held,  p.  7,  *'The 
rights  that  accrue  to  her  after  the  decease  of  the  husband,  in  virtue  of 
the  relation  terminated  by  his  death,  are  created  by  the  statute.  If  he 
dies  leaving  an  estate  to  he  administered,  she  is  entitled  to  an  allowance 
for  herself  and  minor  children  under  fifteen  years  of  age,  to  be  paid  after 
the  funeral  expenses,  those  of  last  sickness  and  administration  are  pro- 
vided for.  If  there  are  no  assets  to  be  administered,  the  statutory  right 
to  the  allowance  is  of  no  avail.*'  And  pp.  8  and  9:  *'In  order  to  defeat 
or  avoid  the  gift  thus  executed,  two  facts  must  appear:  First,  that  the 
same  was  made  to  defraud  the  creditors  of  the  donor.  Second,  that  Mrs. 
Lockwood  was  a  creditor  in  respect  to  the  right  to  a  year's  support  after 
his  decease." — * 'It  is  difficult  to  see  upon  what  principle  the  wife  can 
be  regarded  as  a  creditor  of  her  husband  as  respects  the  allowance  for  her 
year's  support  after  his  decease.  Where  there  is  a  creditor  there  must 
be  a  debt  and  a  debtor.  But  it  is  not  pretended  that  any  obligation  or 
liability  arises  in  respect  to  such  support  while  the  husband  is  living,  nor 
is  it  denied  that  it  is  wholly  the  creation  of  statute  with  no  existence  or 
possibility  of  existence  until  alter  the  husband  dies." 

The  case  would  be  stronger  in  case  of  the  wife's  distributive  share, 
which  share  is  a  distribution  made  to  her  after  the  payment  of  the  year's 
allowance,  and  after  the  payment  of  debts.  If  she  was  not  entitled  to 
the  year's  allowance,  surely  she  is  not  entitled  to  a  distributive  share. 

The  case,  Miller  et  al.  v.  Wilson,  15  O.,  108,  was  a  case,  not  of 
personalty,  but  where  the  right  in  litigation  was  exactly  the  same  right 
we  are  now  discussing.  The  statute  gave  to  the  widow,  as  it  now  gives, 
dower  in  any  equitable  estate  in  land  which  her  husband  dies  possessed 
of.  A  husband  possessed  of  an  equitable  estate,  gave  it  to  his  son,  and 
had  the  legal  title  conveyed  to  his  son,  and  afterward  died.  Creditors 
came  in  and  had  this  conveyance  to  the  son  declared  to  be  void  as  against 
creditors,  being  in  fraud  of  them.  The  supreme  court  held  that  the 
husband  was  not  possessed  of  this  equitable  estate  at  the  time  of  his 
death,  and,  as  the  widow  has  no  interest  except  that  which  the  statute 
gives,  and  the  statute  gives  her  dower  in  the  equitable  estate  held  at  the 
time  of  his  death,  she  was  not  entitled  to  dower,  and  the  gift  to  the  son 
was,  theiefore,  not  in  fraud  of  her  dower.  In  Needles  v.  Needles,  7  O. 
S.,  432,  a  father,  in  his  life-time,  gave  property  to  a  son,  and  the  son  gave 
back  his  receipt,  stating  this  gift  was  in  full  of  his  share  and  expectancy 
in  his  father's  estate,  and  stipulating  that  he  would  present  no  claim  for 
any  share  in  the  property  which  his  father  might  leave.  It  was  held 
that  prior  to  the  death  of  the  father  the  child  cannot  release  to  his  parent 
any  interest  in  the  estate,  because  he  has  none  to  release;  that  the  law, 
or  the  father's  will,  in  one  case  or  the  other,  disposes  of  the  property 
which  is  left.  Hence  the  release  cannot  have  any  effect;  the  property 
must  be  distributed  according  to  the  provisions  of  the  statjite,  or  accord- 
ing to  the  will,  where  there  is  a  will. 

In  all  these  cases  the  supreme  court  held  that  in  the  life-time  of  the 
parent  the  child  has  no  interest;  in  the  life-time  of  the  husband  the  wife 
has  no  interest,  under  the  statute  of  distribution,  in  his  property,  and 
they  have  nothing  but  what  the  statute  gives  them,  and  the  statute 
gives  them  an  interest  only  in  what  is  left  at  his  decease. 

Counsel  cited  in  support  of  the  plaintiff  in  this  case,  cases  based 
upon  the  custom  of  London,  and  which  certainly  are  in  favor  of  the 
guardian  in  this  case  if  the  right  given  by  the  custom  of  London  is  the 
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same  as  the  right  given  by  our  statute  of  distribution.     By  the  custom 
of  London  the  widow  was  entitled  to  one-third,  and  the  children  to  one- 
third,  of  the  personalty  of  a  freeman  of  London,  at  his  death,  and  a 
conveyance  such  as  the  one  in  this  case  would  not  be  valid  as  against  the 
right  of  the  widow  under  the  custom  of  London.     And  in  several  cases 
in  the  United  States,  following  the  ruling  in  those  cases,  it  has  been  held 
that  a  conveyance  of  this  sort  would  not  be  valid  as  against  the  widow. 
The  value  of  those  English  decisions,  and  of  the  American  decisions  as 
well,  depends  upon  the  closeness  of  the  analogy  between  the  rights  under 
the  custom  of  London,  and  the  rights  under  our  statute.     The  custom 
of  London  was  not  a  creation  of  statute.     It  was  older  than  the  statutes 
of  distribution.     As  to  these  two-thirds,  the  custom  of  London  always 
has  been  that  they  are  property  over  which  the  husband  had  no  testa- 
mentary control,  and  in  which  the  wife  and  children  were  supposed  to 
have  an  interest  during  the  life  of  the  father.     In  City  v.  City,  2  Levinz, 
130,  the  father,  in  his  life-time,  owned  a  leasehold  estate  and  gave  it  to 
his  son.     Upon  his  father's  death  it  was  held  the  widow  was  not  barred 
by  the  assignment  to  the  son,  it  being  voluntary;  but  she  was  entitled  to 
her  customary  share  in  it.     And  in  the  case  of  Beckford  v.  Beckford,  2d 
Reports  in  Chancery,  161,  where  some  children  had  received  provision 
from  the  father  in  his  life-time,  they  were  required  to  bring  such  ad- 
vancements into  hotchpot  with  the  other  children  ufjon  his  death,  and  it 
was  held  that,  **What  hath  been  received  by  any  one  more  than  their 
share  and  legacies,  is  to  be  paid  as  the  master  may  appoint.^'     And  in 
Blundell  v.  Barker,  10   Modern,  451,  459,  it  was  held  that  where  a 
daughter,  in  consideration  of  a  portion  given  to  her  when  she  married, 
released  to  the  father  her  share  of  the  children's  third,  it  was  held  that, 
''the  father  should  be  considered  as  a  purchaser  of  his  daughter  Barker's 
share,''  and  he  had  a  right  to  dispose  of  it  by  will.     It  is  clear,  then, 
that  a  freeman  of  London  could  not,  by  gift,  or  voluntary  settlement, 
in  his  life-time,  diminish  that  two-thirds  of  his  personalty  to  which  his 
wife  and  children  became,  upon  his  death,  entitled  by  the  custom  of 
London;  that  they  had  so  far  a  vested  interest  in  his  personal  property 
in  his  life- time;  that  their  expectancy  was  in  some  respects,  like  the  ex- 
pectancy of  an  heir  apparent  of  an  entailed  estate.   How  widely  different 
that   is  from    that   right    which  the  statute    of    Ohio    gives  to  the 
widow,  of  a  distributive  share  of  the  personalty  left   by  her  husband 
at  his  death,  a  right  which  the  supreme  court  says  does  not  come  into 
existence  till  his  death,  appears  from  the  cases  which  I  have  cited. 

It  does  not  seem  to  us,  therefore,  that  English  decisions  based  on 
the  custom  of  London,  or  American  cases  which  follow  them  as 
authority,  can  be  held  as  authority,  controlling  cases  which  arise  tinder 
the  statutes  of  Ohio. 

It  is  some  satisfaction  to  find  that  the  supreme  court  of  Massa- 
chusetts, in  Stone  v.  Hacket,  12  Gray,  227,  and  the  court  of  appeals  of 
Virginia,  in  Lightfoot  v.  CoUyer,  well  considered  cases,  have  held  that 
under  a  statute,  just  such  as  we  have,  a  disposition  by  the  husband,  just 
such  as  we  have  in  this  case,  is  valid  and  will  stand  as  against  the  claim 
of  the  widow  to  set  it  aside  after  his  death. 

And  we  hold,  in  this  case,  that  the  assignment  in  trust  was  a  valid 
settlement,  for  the  trusts  declared  therein,  and  that  as  under  that  settle^ 
ment,  the  hundred  thousand  dollars  were  no  part  of  the  assets  possessed 
by  Mr.  Adams  at  his  death,  they  constitute  no  part  of  that  which  is  to 
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be  distributed  as  a  part  of  his  estate,  and  judgment  is  given  for  the 
defendants. 

Harmon  and  Peck,  JJ.,  concur. 

Hoadly,  Johnson  &  Colston,  and  Mr.  Urner,  of  Frederick,  Md..  for 
plaintiff. 

W.  H.  Mackoy,  Kebler  &  Roelker,  and  Jas.  MoSheny,  of  Frederick. 
Md.,  for  defendants. 


DEPOSITIONS.  267 

[Knox  Common  Pleaa,  February  Term,  1886L] 

tEx  PARTE  W.  R.  Langford. 

A  resident  witness,  not  a  party  to  the  case,  who  is  in  good  health,  and  not  intend- 
ing to  depart,  and  will  be  able  to  attend  trial,  cannot  be  compelled  to  give  his 
deposition. 

STATEMENT  OF  CASE. 

In  the  case  of  M.  I.  L.  against  R.  D.  L.  plaintiff  served  notice  on 
defendant,  that  at  the  time  and  place  mentioned  therein,  she  would  take 
the  depositions  of  defendant  and  sundry  witnesses,  to  be  used  as  evidence 
m  the  trial  of  said  cause.  In  obedience  to  subpoena,  W.  R.  L.  appeared 
on  February  17th  before  the  notary,  and  was  sworn  as  a  witness.  W.  R. 
L.  WAS  ordered  by  the  notary  to  be  examined  as  a  witness  in  said  case; 
the  following  questions  asked,  and  said  W.  R.  L.  ordered  by  said  notary, 
to  answer  the  same:  "State  your  name,  age,  place  of  residence  and 
occupation?"  The  said  W.  R.  L.,  under  the  advice  of  counsel,  refused 
to  answer  said  questions  and  filed  with  said  notary  his  written  affidavit 
and  statement  setting  forth  therein  his  reasons  for  such  refusal,  and 
substantially  as  follows: 

1.  That  he  is  not  a  party  in  any  way  to  the  action  of  M.  I.  L.  v. 
R.  D.  L. 

2.  In  said  cause  he  would  not  be  called  as  a  witness  for  M.  I.  L. 
but  for  R.  D.  L. 

8.  That  plaintiff  is  not  attempting  to  take  his  deposition  in  good 
faith  with  the  expectation  or  belief  of  ever  using  the  same  on  the  trial  of 
said  cause,  but  was  attempting  to  fish  for  evidence. 

4.  That  said  plaintiff  could  not  use  his  deposition  on  the  trial  of 
said  cause  in  Knox  county,  because  he  was: 

1.  That  he  is  a  resident  of  Knox  county. 

2.  That  he  is  not  absent  therefrom  and  does  not  expect  to  be. 

8.  That  he  will  be  in  said  county  on  each  and  every  day  of  the  next 
term  of  court  therein. 

4.  That  he  is  35  years  of  age,  in  robust  health,  not  suffering  from 
any  infirmity,  does  not  expect  to  be  imprisoned,  and  will  be  able  to 
attend  court  as  a  witness. 

5.  That  his  testimony  is  not  required  upon  any  motion  made  or  to 
be  made,  but  upon  the  merits  of  said  case. 

tContra,  ex  parte  Nnshuler,  4  Dec.  Re.,  299 ;  Shaw  ▼.  Installation  Co.,  post  000. 
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For  such  refusal  the  said  W.  R.  L-  was  imprisoned  under  an  order 
of  commitment  issued  by  the  notary. 

This  is  an  application  under  sec.  5255,  vol.  82,  p.  33,  for  the  dis- 
charge of  said  W.  R.  L.  from  such  imprisonment. 

McElroy,  J. 

The  section  under  which  the  application  is  made,  reads  as  follows. 

*'A  witness  so  imprisoned  by  an  officer  may  apply  to  a  judge  of  the 
supreme  court,  circuit  court,  court  of  common  pleas  or  probate  court, 
who  may  discharge  him  if  it  appears  that  his  imprisonment  is  illegal.*' 

Under  the  admitted  fact^  and  statutes,  was  the  imprisonment  of 
said  W.  R.  L.  illegal?  Had  the  notary  authority  or  right  under  the 
statutes  and  facts,  to  order  the  commitment  and  imprisonment  of  L.? — 
the  answer  to  this,  is  depending  upon  another  question.  Had  the  notary 
any  authority  or  right  under  the  statutes  and  facts  to  order  said  L.  to 
answer  said  question — to  testify?  If  he  had — if  plaintifiE  had  the  right 
under  the  statutes  and  circumstances,  to  take  the  testimony — the  dep- 
osition of  said  L.»  then  said  notary  had  the  authority  and  power  to  im- 
prison L.  in  the  county  jail.     Section  5254.     Otherwise  not. 

The  affidavit  of  said  W.  R.  L.  was  not  denied — the  following  facts 
are  to  be  taken  as  true  as  set  out  in  the  bill  of  exceptions.so  far  as  this 
question  is  concerned — that  said  cause  was  pending  in  court  of  com- 
mon pleas  of  Knox  county;  that  said  W.  R.  h-  is  and  was  a  resident  of 
said  county,  and  not  absent  therefrom;  that  he  was  not  unable,  nor  was 
there  any  probability  of  his  being  unable  to  attend  court  as  a  witness  on 
account  of  age,  infirmity  or  imprisonment;  that  he  was  35  years  of  age, 
in  robust  health,  under  no  expectation  or  intention  of  being  absent  at 
the  following  term  of  court;  that  his  testimony  was  not  to  be  taken  as 
required  upon  a  motion.  Affidavits  filed  in  said  application,  after  such 
imprisonment,  cannot  be  considered  as  to  this  question. 

If  plaintiff  had  the  right  to  take  the  deposition  of  L- ,  it  matters  not, 
so  far  as  this  question  is  concernec,  whether  he  was  in  good  faith  or  not, 
nor  whether  said  W.  R.  L*  was  to  be  called  as  a  witness  by  defendant 
and  not  by  plaintiff,  or  by  either  party — he  is  subject  to  the  process  of 
the  court  for  either  party  who  may  desire  his  testimony.  There  is 
nothing  submitted  to  show  an}'  probability  that  at  the  next  term  of  the 
court  the  testimony  of  L.  would  or  could  be  used  as  testimony  in  the  form 
of  a  deposition  under  sea  5265.  It  is  not  so  claimed,  unless  under  the 
suggestion  that  said  L-  might  die;  it  is  true  that  he  might  die — unques- 
tionably true  that  he  must  die — so  must  all  men.  It  is  claimed  that 
plaintiff  had  the  right  to  take  said  L's.  deposition  without  showing  any 
probability  that  the  same  would  or  could  be  used  as  evidence  on  the 
trial;  that  the  same  can  be  taken  without  any  purpose  or  intention  of 
using  the  same  as  testimony;  that  the  same  can  be  done  under  and  by 
virtue  of  sec.  5266,  **either  party  may  commence  taking  testimony  by 
deposition  at  any  time  after  service  upon  the  defendant."  What  is  a 
deposition?  It  is  the  testimony  of  a  witness.  Section  5261.  It  may 
be  used  only  in  the  cases  provided  in  sec.  5265. 

Section  5277.  Depositions  taken  pursuant  to  this  chapter  shall  be 
admitted  in  evidence  on  the  trial  of  any  civil  action. 

Section  5267  makes  special  provision  that  the  testimony  of  a  person 
"On  the  order  of  the  court,  before  a  referee,  reduced  to  writing^  sub- 
scribed by  him  and  reported  to  the  court,  may  be  used  as  a  deposition  in 
the  case." 
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Testimony  by  deposition  is  secondary — hence,  the  testimony  by  dep- 
osition of  a  witness  absent  from  the  county  or  infirm,  may  be  used  if 
such  witness  continues  absent  or  infirm.  Not  so  if  his  attendance  can 
be  procured,  and  it  must  appear  to  the  satisfaction  of  the  court,  that  for 
a  cause  specified  in  sec.  5265,  the  attendance  of  the  witness  can  not 
be  prxicured.     Section  5281. 

If  the  attendance  of  the  witness  can  be  procured,  such  deposition 
ceases  to  be  testimony — ceases  to  be  a  deposition  under  the  statute  and 
cannot  be  used. 

The  facts  existing  at  the  time  the  cause  is  heard  in  court  determine 
whether  it  is  testimony  or  not.  A  deposition  to  be  used  must  under  the 
facts  then  existing,  be  testimony  in  the  case.  Under  the  statutes,  it  is 
just  as  conclusive,  that  a  deposition  to  be  taken,  must  under  the  circum- 
stances then  existing,  be  taken  as  testimony  in  the  case,  to  be  used  as 
testimony,  if  within  sec.  5265.  Not  to  be  taken  as  an  experiment,  as  a 
mere  declaration  to  be  used  as  any  declaration  may  be  used — the  oath 
adding  no  weight  and  of  no  force — ^without  any  greater  authority  or 
power  to  compel  a  declaration  in  the  one  instance,  than  in  any  other — 
that  is,  a  person  cannot  be  compelled  to  make  a  declaration  under  the 
form  of  a  deposition,  any  more  than  without  such  form.  The  case  cited 
in  W.  &  B.  Digest,  if  correctly  reported,  and  reference  to  the  Kansas  de- 
cision therein,  shotdd  lead  to  careful  consideration  of  the  statutes,  but 
cannot  be  followed  as  authority  by  this  court  on  this  question. 

Section  5252.  * 'Disobedience  of  a  subpoena,  *  *  *  a  refusal  to 
answer  as  a  witness,  or  to  subscribe  a  deposition,  when  lawfully  ordered, 
may  be  punished  as  a  contempt  of  the  court  or  officer,**  etc. 

A  person  cannot  be  so  lawfully  ordered  except  in  pursuance  of  the 
statutes.  A  person,  resident  of  the  county,  not  absent  therefrom,  not 
intending  to  be  absent  therefrom,  not  unable  to  attend  court  from  age, 
infirmity  or  imprisonment;  no  probability,  from  present  condition  of  be- 
ing unable  to  attend  court,  and  whose  testimony  is  not  taken  lor  or  re- 
quired upon  motion — in  short,  a  person  situated  as  appears  from  the  un- 
contradicted affidavit  of  W.  R.  L.  filed  with  the  notary,  cannot  be  law- 
fully ordered  to  answer  as  a  witness,  under  notice  to  take  depositions  *'to 
be  used  as  evidence**  in  said  county  of  his  residence,  and  cannot  be 
legally  imprisoned  for  refusing  to  so  answer. 

Under  the  facts  and  findings  of  the  court,  the  sheriff  is  not  a  neces- 
sary party. 

The  court  find  and  decide  that  the  imprisonment  of  the  applicant, 
W.  R.  L.,  is  illegal,  and  order  that-he  be  discharged. 

W.  J.  Gilmore  argued  in  support  of  the  a] 

J  D.  Critchfield,  tmlrm. 
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309  EASEMENTS. 

[Superior  Court  of  Cincinnati,  General  Term,  April,  1886.] 

Robert  W.  Burnst  v.  Leonard  Hslkbr. 

Where  3.,  the  owner  of  two  lots  with  buildines  thereon,  so  constructed  that  there 
was  a  water-closet  on  the  second  floor  ot  one  house,  from  which  the  only  door 
opened  into  the  adjoininj(  house,  and  which  had  been  used  only  by  the  occu- 
pants of  the  latter,  there  being  no  other  water-closet  on  the  latter  premises, 
conveyed  the  same  by  deed  of  general  warranty,  to  D.,  who  conveyed  to  defend- 
ant, and  afterwards  S.  conveyed  the  other  lot  and  building  to  plaintiff. 

Held:  That  the  right  to  the  use  of  the  water-closet  on  the  premises,  now  bwned  by 
plaintiff,  passed  by  virtue  of  the  deed  to  D.,  and  from  D.  to  defendant,  as  an 
easement  appurtenant  to  the  premises  so  conveyed. 

Error  to  Special  Term. 

In  the  year  1874  B.  Simon  and  others  were  the  owners  of  lots  at  the 
comer  of  George  and  Cutter  streets  in  this  city,  so  improved  that  there 
was  a  house  on  the  corner  fronting  on  George  street,  and  another  in  the 
rear  of  that,  fronting  on  Cutter  street.  The  two  houses  adjoined  and 
were  separated  by  a  single  wall.  Through  this  wall  there  was  and  still 
is  a  doorway,  leading  from  the  Cutter  street  house  into  a  small  water-closet 
just  beyond  the  wall,  and  within  the  lines  of  the  other  property.  That 
was  the  only  opening  into  the  water-closet,  and  the  latter  was  then  and 
still  is  used  only  by  the  occupants  of  the  Cutter  street  property — the 
property  of  the  defendant  being  so  designated  for  convenience  and  to 
distinguish  it  from  plaintiff's  property.  Such  being  the  situation,  Simon 
and  others  in  the  year  aforesaid  conveyed  the  Cutter  street  property 
with  the  privileges  and  appurtenances  thereof  to  one  Du  Tour  by  a  deed 
of  general  warranty.  In  the  year  1879  the  same  parties  in  like  manner, 
conveyed  the  corner  lot  to  plaintiff,  and  in  1883  Du  Tour  conveyed  the 
Cutter  street  property  to  defendant  by  a  like  conveyance. 

The  descriptions  of  all  the  deeds  are  such  that  the  water-closet  is 
within  the  lines  of  the  property  conveyed  to  plaintiff,  and  he  brought 
this  action  to  enjoin  defendant  from  further  using  or  occupying  the 
closet.  At  the  trial  of  the  case  at  special  term,  the  court  found  that 
plaintiff  was  not  entitled  to  the  relief  sought,  and  dismissed  the  petition. 
The  plaintiff  now  seeks  a  reversal  of  that  judgment. 
Pkck,  J. 

No  prescriptive  right  to  the  easement  is  claimed,  and  the  case  de- 
pends upon  the  eflfect  of  the  deed  from  Simon  and  others  to  Du  Tour. 
When  that  conveyance  was  made,  the  grantors  were  still  the  owners  of 
the  other  property,  and  whatever  it  conveyed  to  the  grantee  could  not 
afterwards  be,  by  them,  conveyed  to  the  plaintiff;  but  as  the  closet  in 
question  is  within  the  boundaries  of  the  property  conveyed  to  plaintiff, 
it  clearly  passed  to  him  free  of  any  claim  on  the  part  of  defendant,  unless 
the  conveyance  to  Du  Tour  in  some  way  operated  to  convey  the  interest 
in  dispute.  At  the  time  that  deed  was  made,  the  closet  had  l)een  con- 
structed so  as  to  be  used  only  by  the  occupants  of  the  property  conveyed. 
It  was  so  used,  and  was  the  only  closet  of  that  sort  on  the  premises. 
Did  the  right  to  use  it  pass  as  an  easement  appurtenant  to  the  property 
conveyed? 

In  Wheeldon  v.  Burrows,  L.  R.,  12  Ch.  Div.,  81,  49,  the  law  as  tc 
implied  grants  is  stated  as  follows:  '*A11  those  continuous  or  apparenl 
easements,  or  in  other  words,  all  those  easements  which  are  necessary  t< 
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the  reasonable  enjoyment  of  the  property  granted,  and  which  have  been 
and  are  at  the  time  of  the  grant  used  by  the  owners  of  the  entirety  for 
the  benefit  of  the  part  granted/'   will  pass  to  grantee  under  the  grant. 

In  Meek  v.  Breckenridge,  29  O.  S.,  648,  the  lollowing  statement  of 
the  rule  is  cited  with  approbation  by  the  learned  judge  who  delivered  the 
opinion  of  the  court.  **A  grant  of  a  thing  will  include  whatver  the 
grantor  has  power  to  convey,  which  is  reasonably  necessary  to  the  en- 
joyment of  the  thing  granted."  And  in  that  case  it  was  held  that  if  the 
eaves  of  a  house  situated  on  a  lot  conveyed  by  deed  projected  over  other 
property  (if  the  grantor  not  conveyed,  the  right  to  maintain  the  eaves 
in  that  condition  would  pass  as  appurtenant  to  the  estate  granted.  In 
Morgan  v.  Mason,  20  O.,  402,  it  was  held  that  the  right  to  flow  certain 
lands  in  order  to  supply  water  to  a  mill,  which  had  been  acquired  as  an 
easement  by  the  mill  owner,  a  judgment  debtor,  passed  as  appurtenant 
to  the  mill  property  when  the  latter  was  levied  upon  and  sold  by  the 
sheriff.  See  also  Mitchell  v.  Seipel,  63  Md.,  251;  8  Washburn  R.  P., 
894;  Tiedman  R.  P.,  842.  Applying  the  principles  of  these  cases  to  that 
at  bar,  the  conclusion  seems  plain  that  the  right  to  use  the  closet  in 
question  passed  with  the  conveyance  of  the  property,  for  the  convenience 
of  the  occupants  of  which  it  was  constructed,  in  connection  with  which 
it  had  been  and  still  ib  used,  and  to  which  it  was  and  is  a  necessary 
appurtenance.  The  grantors  being  the  owners  of  both  the  dominant 
and  the  servient  estates,  must  be  held  to  have  conveyed  the  easement  in 
the  latter,  by  their  deed  of  the  former,  and  as  the  defendant  derives  title 
through  tfaat  conveyance,  he  cannot,  now,  be  disturbed  by  the  plaintifiF. 

Judgment  affirmed. 

Force  and  Harmon,  JJ.,  concur. 
D.  T.  Wright,  for  plaintifiF. 
Chas.  Baker,  for  defendant. 


EXEMPTION.  310 

(Superior  Conrt  of  Cincinnati,  General  Term,  April,  1886 J 

DiBTRiCH  O1.DINO  V.  Mary  Kemker  et  al. 

rhat  a  foreclosure  of  one  of  the  mortgages  on  a  homestead  encnmbered  for  more 
than  its  value,  is  pending,  no  decree  having  been  taken,  does  not  entitle  the 
owner  to  $500,  in  lieu  of  homestead. 

Error  to  Special  Term. 

This  was  an  action  to  recover  damages  for  the  refnsal  of  the  sheriff, 
at  the  instance  of  defendants,  to  set  aside  and  allow  plaintiff  certain 
chattel  property  as  exempt  from  execution  in  lieu  of  a  homestead — the 
plaintiff  claiming  that  at  the  time  of  the  levy  and  sale  he  was  a  resident 
of  the  county,  the  head  of  a  family,  and  not  the  owner  of  a  homestead. 
The  answer  alleged  that  he  owned  and  occupied  a  homestead  at  the  time 
of  the  levy  and  sale.  At  the  trial  it  appeared  that  the  plaintiff,  with  his 
family,  was  residing  in  a  house  on  a  piece  of  property  purchased  by  him 
some  years  before,  and  the  legal  title  to  which  then  stood  in  his  name, 
but  which  had  been  mortgaged  for  more  than  its  value.  The  mortgages 
were  overdue  and  unpaid,  and  suit  to  foreclose  had  been  commenced  some 
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time  before  the  levy  of  the  execution,  but  no  decree  had  been  taken. 
Some  months  afterwards  a  decree  was  taken,  and  the  property  sold  for 
less  than  the  amount  of  the  mortgages. 

Peck,  J. 

We  are  unable  to  distinguish  between  this  case  and  that  of  Bartram 
V.  McCracken,  41  O.  S.,  377.  The  only  fact  in  this  case  not  found 
in  that  is,  that  here  suit  to  foreclose  had  been  commenced,  while  in  that 
it  had  not.  We  do  not  think  that  makes  any  difference.  Both  properties 
were  mortgaged  for  more  than  their  value,  and  the  conditions  of  the 
mortgages  had  been  broken  in  both  cases.  The  mere  commencement  of 
a  suit  did  not  change  the  state  of  the  title.  It  is  not  necessary  to  decide 
what  would  have  been  the  effect  of  a  decree  of  foredosurei  because  none 
had  been  taken.     The  judgment  is  affirmed. 

Force  and  Harmon,  JJ.,  concur. 

N.  Bird,  for  plaintiff. 

Wulsiu  &  Perkins,  for  defendants. 
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[Hamilton  Probate  Conrt,  188ft.] 
Goebel,  J.,  and  Pulton,  Referee. 

In  rb  Edward  Purcbll  and  John  B.  Furcbix. 

1.  On  the  hearing  of  exceptions  properly  taken  to  the  account  of  an  assignee  of  aa 

insolvent  estate,  the  probate  court  has  jurisdiction  to  determine  the  effect  upon 
title,  ol  the  deed  of  assignment  and  precedent  conveyances  of  real  estate,  as  far 
as  the  same  is  involved  in  the  disputed  items  of  such  account. 

2.  An  assignee  of  two  insolvent  estates  filed  in  the  case  of  each  assignment,  one 

and  the  same  account,  improperly  mingling  together  the  receipts  and  disburse- 
ments of  the  one  estate  with  the  receipts  and  disbursements  of  the  other,  and 
describing  himself  therein  as  the  assignee  of  the  two  estates  jointly,  and  sub- 
sequently for  mal-administration  was  removed  from  his  office  of  assignee  in  the 
case  of  each  estate :  On  hearingof  exceptions  properly  taken  to  said  account 
in  the  case  of  each  assignment,  and  on  behalf  of  each  estate,  held^  that  the  pro- 
bate court  may  separate  the  joint  account,  and  make  a  finding  of  the  items 
therein  that  properly  belong  to  the  account  of  the  assignee  in  the  case  of  each 
estate. 

3.  An  assignee  of  an  insolvent  estate  who  mal-administers,  and  thereby  causes  loss 

and  expense  to  the  beneficiaries  of  his  trust,  will  not  be  entitled  to  an  allow- 
ance for  compensation  in  any  form,  whether  as  statutory  commissions,  counsel 
fees  for  services  rendered,  or  extraordinary  services. 

4.  An  assignee  who  delays,  unreasonably,  to  file  his  account,  as  required  by  law, 

will  be  charged  with  interest  from  the  date  his  account  became  due;  and  a 
delay  of  six  years  to  account,  after  the  date  at  which  the  account  became  due, 
is  an  unreasonable  delay  and  sufficient  to  charge  him  with  such  interest. 

At  the  dates  of  the  assignments  John  B.  Purcell  was  Archbishop  of  the  Roman 
Catholic  Church  for  the  diocese  of  Cincinnati,  and  his  brother,  Edward  Purcell, 
was  the  Vicar-General  and  the  manager  of  the  temporal  and  financial  affairs  of  the 
diocese.  John  held  title  in  real  estate  of  considerable  value,  the  greater  portion  of 
which  was  in  use  for  religious  and  charitable  purposes  by  various  organizations  of 
the  Catholic  faith.  Edward  held  a  large  quantity  of  notes,  due-bills  and  accounts 
against  various  parties  to  whom  be  had  made  loans.  A  custom  had  grown  up  in 
the  diocese  of  receiving  from  the  adherents  of  the  church,  deposits  of  monies  on 
which  interest  was  paid.    The  monies  so  received  by  Edward,  and  the  monies 
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received  by  John  in  his  ecclesiastical  office,  were  put  into  a  common  fund  out  of 
which  loans  were  made,  real  estate  properties  purchased  and  improved,  and 
churches,  schools  and  charities  helped  and  sustained.  This  custom  had  resulted  in 
financial  embarrassment  involving  both  Edward  and  John.  Partly  by  written  lorm 
and  obligation,  and  otherwise  by  unequivocal  acts  and  declarations,  each  had 
become  liable  for  the  debts  of  the  other.  An  indebtedness  to  many  persons,  and  in 
an  unknown  aggregate  amount,  had  accumulated,  and  creditors  were  pressing 
claims  which  neither  John  nor  Edward,  nor  both  of  them  together,  had  the  ability 
to  meet.  On  January  20, 1879,  John  had  executed  a  mortgage  of  realty  to  five 
"  Diocesan  Trustees,"  for  the  purpose  of  obtaining  a  contemplated  loan  to  pay  this 
indebtedness.  That  expedient  developed  an  insolvency  amounting  to  millions  of 
dollars,  and  was  found  to  be  wholly  inadequate  and  impracticable.  By  the  1st  of 
March  following,  affairs  had  reached  such  a  crisis  that  an  assignment  appeared 
inevitable.  An  assignment  by  John  was  thought  unbecoming  to  his  ecclesiastical 
oi&ce.  After  consultation  the  plan  was  formed  that  John  should  convey  his  real 
estate  to  Edward  and  that  Edward  should  make  the  assignment.  Accordingly  on 
the  4th  day  of  March,  1879,  John,  by  a  deed  in  fee-simple,  conveyed  certain  specific 
parcels  of  real  estate  to  Edward ;  and  on  the  same  day  Edward,  by  a  deed  of  general 
assignment,  conveyed  all  his  property  to  John  B.  Mannix  in  trust  for  the  benefit  of 
creditors.  On  the  same  date  the  "  Diocesan  Trustees,"  who  had  issued  no  bonds 
and  obtained  no  loans,  executed  a  formal  cancellation  of  the  mortgage  they  held, 
and  thereafter  the  trusts  provided  for  in  that  instrument  were  abandoned.  Subse* 
quently  questions  arose  as  to  the  validity  of  this  deed  from  John  to  Edward ;  and 
on  farther  consideration  it  was  thought  that  other  property  in  the  name  of  John 
than  that  described  in  said  deed,  might  be  subjected  to  the  payment  of  his  debts. 
Suits  and  attachments  were  pending  on  the  12ui  day  of  March,  1879,  when  John  B. 
Pnrcell  also  by  deed  of  general  assignment,  conveyed  all  his  property  to  John  B. 
Mannix  in  trust  for  the  benefit  of  his  creditors.  In  this  court  Mannix  gave  bond, 
on  the  12th  day  of  March,  1879,  as  assignee  of  Edward  Purcell  in  the  sum  of 
$250,000,  with  George  Hoadly,  John  Holland,  Charles  Stewart  and  Michael  Walsh  as 
sureties;  and  on  the  14th  day  of  March,  1879,  as  assignee  of  John  B.  Purcell,  in  the 
sum  of  (50,000,  with  H.  H.  Hoffman  and  M.  Clements  as  sureties.  The  assignee 
caused  an  inventory  and  a]!%>raisement  to  be  made  of  the  assets  and  property  that 
came  into  his  hands  from  the  two  estates,  which  he  filed  in  this  court  on  May  23, 
1879.  In  performing  that  duty  he  made  but  one  inventory,  designating  upon  the 
face  of  it  by  the  initials  **E.  P."  and  "J.  B.  P.,"  the  identity  of  certain  items  which 
he  considered  unquestionable,  and  leaving  to  others  the  task  and  responsibility  of 
determining  the  rest. 

By  docket  and  journal  entries  of  the  same  date  it  appeared  that  this  inventory 
was  filed  in  both  cases,  and  no  objection  of  record  has  been  made  to  its  form. 

Although  it  is  expressly  provided  by  statute  that  an  assignee  shall  file  his 
account  in  the  probate  court  at  the  expiration  of  eight  months  from  the  date  of  his 
appointment  and  qualification,  John  B.  Mannix  filed  no  account  of  his  trust  in 
either  case  until  more  than  six  years  and  eight  months  had  elapsed  after  such  date. 

On  October  30,  1885,  for  the  first  time,  and  then  to  escape  citation,  this  assignee 
filed  a  report  It  presents  but  one  account  of  the  receipts  and  expenses  of  both 
estates  mingled  together,  without  the  formality  of  designating  by  initial  letters  or 
otherwise  the  estate  to  which  any  of  the  items  belong.  On  December  10, 1885,  the 
coart,  on  its  own  motion,  having  ordered  the  assignee  to  show  cause  why  he  should 
not  be  removed,  he  appeared,  and  in  open  court  admitted  that  he  had  misappropri- 
ated the  funds  of  his  trust  and  offered  to  resign.  The  court  continued  all  questions 
relating  to  the  acceptance  of  his  resignation  for  its  further  order,  and  appointed  a 
referee  to  examine  him  with  reference  to  the  condition  and  his  administration  of 
the  trust.  On  January  4,  1886,  after  that  examination  had  been  completed,  the 
court  accepted  his  resignation  and  appointed  two  trustees  selected  by  the  creditors 
in  his  place. 

The  questions  now  before  the  court  arise  upon  ezceptioiis  filed  to  the  aidgnee's 
account. 

Pbk  Curiam. 

I.  A  preliminary  question  presented  by  the  record  is  this:  Should 
the  account  of  John  B.  Mannix,  as  assignee  of  Bdward  Purcell,  be 
separately  stated  and  distinguished  from  his  account  as  assignee  of  John 
B.  Purcell? 

We  think  the  two  accounts  should  be  separatdy  stated.  There  were 
two  assignors,  two  formal  assignments,  and  we    think    two    estates. 
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Edward*8  assigoment  was  for  the  benefit  of  his  creditors,  and  passed  his 
personal  property  and  choses  in  action,  and  the  real  estate  conveyed  to 
him  by  John.  John's  assignment  was  for  the  benefit  of  his  creditors, 
and  passed  real  estate  not  included  in  his  conveyance  to  Edward.  The 
indebtedness  of  these  two  persons  to  the  same  creditors  did  not  merge 
their  estates  before  the  assignments,  and  the  circumstance  that  both  made 
assignments  to  the  same  person,  was  not  sufficient  to  merge  them  there- 
after. Different  bonds  were  given  in  these  assignments,  and  sureties 
upon  the  one  are  not  sureties  upon  the  other.  It  was  the  plain  duty  of 
the  assignee,  therefore,  to  keep  these  two  estates  separate  and  distinct 
each  from  the  other.  Whether  his  sureties,  who  have  undertaken  for 
the  faithful  performance  of  his  duty  according  to  law,  can  ground  an 
objection  to  this  account  on  the  non-performance  of  that  duly,  it  is  not 
necessary  now  to  inquire. 

It  has  seemed  to  us  that  a  separation  of  the  account  could  injure 
no  party  in  interest,  and  should  be  made  as  a  matter  of  simple  justice 
and  orderly  procedure.  The  difficulty  of  doing  it  is  an  objection  to  the 
labor  rather  than  to  the  duty  of  the  task. 

The  affirmative  determination  of  this  question  has  led  the  court  into 
an  extended  and  laborious  investigation. 

The  resignation  of  the  assignee,  and  his  precedent  violation  of  the 
trust,  have  made  it  a  manifest  impropriety  that  he  should  be  called  upon 
to  authoritatively  separate  and  state  these  accounts.  The  account  and 
the  exceptions  to  it  have  been  filed  and  docketed  in  each  case.  Both  cases 
are  before  us  upon  all  the  questions  presented  by  those  exceptions.  On 
such  a  hearing  it  is  the  province  of  the  court  to  add  to  the  account  any 
omitted  items  that  properly  belong  to  it,  and  to  take  from  the  account 
any  items  that  do  not  properly  belong  to  it.  This  implies  the  power 
and  the  duty  to  state  the  accounts.  If  the  result  is  not  as  satisfactory 
as  could  be  wished,  perhaps  the  number,  character  and  variety  of  the 
items;  neglect  on  the  part  of  the  assignee  to  properly  describe  and  keep 
thein  distinguished;  loss  of  public  records,  lapse  of  time,  and  want  of 
clear  testimony  would  make  any  result  of  such  an  inquiry  now  neces- 
sarily unsatisfactory. 

The  accounts  so  taken  and  stated  dispose  of  all  the  questions  before 
us.  Some  of  these  it  will  be  convenient  to  discuss  in  the  order  in  which 
they  were  considered. 

II — 1.  In  attempting  to  distinguish  property  of  the  two  estates 
the  first  question  to  prise  is,  **What  was  the  effect  of  Edward's  deed  of 
assignment?**  As  already  intimated,  we  think  it  passed  the  real  estatr 
conveyed  to  him  by  John.  The  validity  of  both  deeds  of  March  4th  has 
been  directly  assailed,  and  judicially  established,  in  the  case  of  Brannan 
V.  Purcell,  41  O.  S.,  187.  The  result  of  that  contest  simplifies  the  in- 
quiry in  this.  No  other  facts  are  now  presented  from  which  a  different 
conclusion  could  be  reached.  In  that  case  the  court  in  effect  held,  not 
that  Edward's  assignment  to  Mannix  was  an  assignment  by  John,  but 
that  because  of  the  relations  of  Edward  and  John  to  the  same  creditors, 
the  assignment  by  Edward  had  the  same  practical  operation  as  an  assign- 
ment by  John;  and,  hence,  was  in  law  a  sufficient  substitution  for  an 
assignment  by  John.  Certainly  upon  the  face  of  the  instrument  Edward 
did  not  make  the  assignment  as  an  agent  of  John,  or  for  the  benefit  oi 
the  creditors  of  John.  It  was  the  very  purpose  of  the  two  conveyances 
to  transfer  the  real  estate  to  Mannix  by  means  of  an  assignment  hy 
Edward  rather  than  by  an  assignment  by  John;  and  a  court  of  last  tt- 
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sort  has  snstained  the  validity  of  what  was  done.  John's  deed  trans- 
ferred all  the  estafe  and  interest  he  held  in  the  property  to  Edward,  and 
Edward's  deed  tiansferred  it  to  Mannix.  Mannix  received  this  real 
estate  then  by  virtue  of  the  assignment  made  to  him  by  Edward,  and  as 
tb'^  assignee  of  Edward  he  is  to  account  for  it. 

The  realty  described  in  John's  deed  to  Edward  consisted  of  eight 
parcels,  which  may  be  briefly  described  as  the  Eighth  and  Central 
avenue  property;  the  Third  and  Plum  street  property ;  the  Mount  St. 
Mary's  Seminary  property;  the  Morgan  tract;  the  Considine  farm;  the 
Mt.  Harson  lot;  the  Cathedral  School  property;  and  the  Coleman 
property.  Some  of  these  parcels  were  incumbered  by  liens.  The  net 
proceeds  of  sales  are  chargeable  to  the  assignee  on  the  account  of 
Edward's  estate. 

It  follows  of  course  that  the  personalty  held  by  Edward  on  March 
4th,  was  transferred  to  Mannix  in  the  same  way.  The  deed  includes 
both  realty  and  personalty,  and  if  he  held  the  personalty  by  no  better 
title  before,  the  arrangement  entered  into  between  him  and  John  gave 
him  as  good  a  title  as  that  by  which  he  acquired  the  realty.  All  the 
personalty  received  by  Mannix,  except  some  personal  and  official  effects, 
and  several  sums  of  money  hereafter  specified,  has  been  received  by 
virtue  of  the  assignment  made  to  him  by  Edward,  and  as  Edward's 
assignee  he  is  to  account  for  it.  This  general  line  of  separation  between 
the  two  estates  is  subject  to  several  qualifications. 

2.  John's  deed  of  assignment  to  Mannix  conveyed  the  residue  of 
his  estate.  In  terms  it  includes  all  the  property  of  which  **he  was  seized 
at  law  or  in  equity,  including  every  species  of  estate,  real  or  personal 
which  may  by  any  proceeding  at  law  or  in  equity  be  subjected  to  the 
payment  of  his  debts."  With  the  exception  already  stated  there  was  no 
personalty  upon  which  it  could  operate.  But  John  held  real  estate  known 
as  Nos.  263  and  265  Third  street,  and  St.' Joseph's  Cemetery,  which  had 
not  been  included  in  his  preceding  deed  to  Edward.  In  addition  to  that 
he  held  nominally,  at  least,  a  fee-simple  title  in  over  two  hundred  parcels 
of  land  in  the  Catholic  Diocese  of  Cincinnati,  improved  and  in  use  for 
ecclesiastical  purposes.  Mannix  as  the  assignee  of  John  B.  Purcell  and 
Edward  Purcell  brought  suit  against  John  B.  Purcell  as  Archbishop  of 
the  Diocese,  setting  out  in  substance  these  conveyances  from  John  to 
EdwiU'd,  and  from  Edward  and  John  to  himself,  and  the  several  parcels 
of  land  conveyed  by  them;  alleging  that  by  reason  of  a  claim  that  John's 
tenure  of  the  realty  had  only  been  in  trust  for  ecclesiastical  purposes,  there 
was  a  cloud  upon  the  title  preventing  him  from  making  sale.  In  this 
suit  lien- holders  were  made  parties,  and  by  foreclosure  proceedings  the 
Eighth  and  Central  avenue,  and  Third  and  Plum  street  properties  were 
sold  to  satisfy  mortgages  and  yielded  a  surplus. 

In  the  district  court,  to  which  this  action  was  taken,  it  was  in  brief 
held,  that  John's  title  in  the  realty  was  such  as  prima  facte  to  subject  it 
to  the  payment  of  his  debts;  that  if  in  fact  he  held  it  in  trust,  it  could 
not  be  subjected  to  the  payment  of  his  debts;  that  the  fact  of  a  trust 
could  be  established  by  parol  evidence;  that  the  evidence  to  establish  a 
trust  must  be  clear,  certain  and  conclusive,  not  only  as  to  its  existence, 
but  also  as  to  its  terms;  and  that  if  the  evidence  leaves  it  in  doubt 
whether  a  trust  was  iqjtended,  the  legal  title  will  prevail.  In  the  appli- 
cation of  these  principles  to  the  case  before  it,  the  court  also  held  that 
the  Cathedral  property,  the  Cathedral  School  property,  and  the  Mount 
St.   Mary's  Seminary  property,   with    other  property   not  involved    in 
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the  present  inquiry,  were  held  by  John  in  trust,  and  were  not  assignable 
for  the  payment  of  his  debts;  but  that  the  assignee  was  entitled  to  an 
flcpiMint  in  the  case  of  each  for  advances  made  by  John  and  Edward  06 
behalf  of  the  same;  and  on  the  other  hand,  that  the  St.  Joseph's  Cemeterj' 
property  was  not  held  by  John  in  trust,  and  did  pass  to  his  assignee  for 
the  benefit  of  creditors. 

We  are  governed  by  this  decision.  In  logical  effect  it  places  in  the 
account  of  Edward's  estate  the  results  of  the  foreclosure  sales  of  the 
Eighth  and  Central  avenue  and  Third  and  Plum  street  lots;  eliminates 
from  his  estate  the  Mount  St.  Mary's  Seminary;  and  charges  to  the  ac- 
count of  John's  estate  the  sale  of  lots  in  St.  Joseph's  Cemetery.  The 
case  has  important  bearings  upon  other  questions  involved  in  the  ex- 
ceptions. 

3.  So  far  as  this  account  is  now  concerned,  three  pieces  of  property 
unsold  stand  much  upon  the  same  footing.  Each  perhaps  indirectly  was 
the  source  of  some  revenue,  and  the  cause  of  some  expense  to  the  trust. 

(a.)  The  Cathedral  property  originally  included  the  Cathedral 
residence  and  the  lot  on  Eighth  and  Central  avenue  already  mentioned. 
The  title  was  in  John.  Prior  to  the  assignment  John  had  obtained  a 
perpetual  policy  of  insurance  on  the  improvements,  which  Mannix  as 
his  assignee  cancelled  and  converted  into  money,  and  replaced  with 
other  insurance  at  a  less  outlay.  Prior  to  the  assignment  John  had 
also  paid  considerable  sums  of  money  in  the  way  of  taxes  on  the  prop- 
erty, which  Mannix  as  his  assignee  subsequently  recovered  back  in  a  suit 
againt  the  county  commissioners.  Subsequently  to  the  assignment 
Mannix  received  a  sum  of  money  on  account  of  taxes  paid  on  the  prop- 
erty, from  a  priest  in  authority  at  the  Cathedral;  and  has  paid  out 
several  sums  of  money  in  the  way  of  taxes  on  the  property.  So  much 
of  the  property  as  remains  unsold  was  held  in  trust,  and  the  rest  passed 
to  Edward.  But  the  taxes  paid  were  paid  partly  on  account  of  a  portion 
of  what  was  held  in  trust  and  partly  on  account  of  what  was  conveyed 
to  Edward.  There  has  been  no  apportionment  of  these  taxes,  and  there 
are  no  data  before  this  court  from  which  an  apportionment  could  be 
made.  Claim  has  been  asserted  by  the  assignee  against  the  ecclesiastical 
successor  of  John  for  repayment  of  the  same  in  a  proportionate  amount, 
and  while  the  validity  of  the  claim  is  admitted,  the  amount  has  not  been 
adjusted,  and  as  to  that  it  is  still  pending. 

(d.)  We  have  seen  that  Mount  St.  Mary's  Seminary  was  held  by 
John  in  trust.  It  was  an  educational  institution,  but  has  been  closed  as 
such  since  the  assignment.  Mannix  has  received  some  small  sums  of 
money  paid  to  him  on  account  of  tuition  given  in  the  institution,  before 
the  assignment,  of  course.  Besides  the  building  it  was  provided  with 
furniture,  paintings,  and  a  valuable  library.  While  the  proceedings  for 
the  subjection  of  the  property  to  the  payment  of  debts  were  pending,  ex- 
penses were  incurred  in  the  care  and  preservation  of  the  property,  which 
with  some  hesitation  are  allowed. 

(c.)  The  Coleman  property  was  the  subject  of  litigation.  Coleman 
had  conveyed  it  to  John,  reserving  a  life  estate  in  himself.  John  had 
executed  back  a  declaration  of  trust,  not  of  record,  obligating  himself  to 
hold  the  property  for  certain  charitable  uses.  After  Coleman's  death, 
his  heirs  brought  suit  against  Mannix  to  set  aside  the  conveyance.  In 
the  litigation  that  ensued  the  validity  of  the  conveyance  was  sustained 
and  the  trust  established.     Proceedings  in  error  were  pending  when  a 
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compromise  was  effected  and  Mannix  realized  u  small  sum  of  money. 
He  also  paid  out  a  small  amount  for  insurance. 

We  think  Maunix  received  and  paid  these  sums  of  money  as  the  rep- 
resentative of  John,  in  whom  the  legal  title  to  those  properties  was 
vested.  Prima  facie,  each  parcel  was  assignable  for  his  debts,  and  until 
judicially  decided  otherwise,  there  was  at  least  a  doubt  in  the  assignee's 
favor.  If  by  reason  of  that  doubt  he  realized  monies,  he  should  certainly 
account  for  them,  and  account  in  the  capacity  in  which  they  naturally 
came  into  his  hands.  And  so  as  to  expenses.  In  case  of  doubt  an 
assignee  should  be  allowed  a  reasonable  discretion,  and  while  it  may  be 
questioned  whether  some  of  these  payments  are  fairly  chargeable  to  the 
trust,  we  cannot  say  that  there  was  an  abuse  of  such  discretion  in  making 
them. 

4.  For  reasons  somewhat  similar,  we  have  charged  to  the  account 
of  John's  estate  the  revenues  received  by  Mannix  from  ecclesiastical 
sources. 

From  the  **Diocesan  Trustees"  he  received  a  safe,  some  office  furni- 
ture and  a  small  sum  of  money.  We  have  no  data  to  determine  whence 
this  money  was  derived.  The  trustees  were  appointed  by  John,  and  paid 
the  money,  it  would  seem,  as  his  representatives. 

From  the  successor  of  John,  in  his  ecclesiastical  office,  and  from  the 
secretary  of  his  successor,  several  sums  of  money  were  received  by  Mannix, 
with  the  statement  that  the  parties  from  whom  the  money  came  did  not 
wish  to  be  known.  On  what  account,  and  on  whose  account  these  monies 
were  paid,  we  are  Jeft  entirely  to  conjecture.  In  the  absence  of  any 
testimony,  we  think  it  not  an  unnatural  presumption  that  the  account 
should  be  indicated  in  the  incumbent  of  the  office  through  whom  the 
monies  came. 

5.  Mannix  received  considerable  sums  of  money  in  suits,  the 
records  of  which  describe  the  capacity  in  which  he  appeared,  and  de- 
termine the  account  to  which  his  receipts  in  those  cases  belong.  For 
instance,  in  the  case  of  Boyle  v.  Boyle  et  al..  No.  35,902,  superior  court 
of  Cincinnati,  he  recovered  expressly  as  the  assignee  of  John  B.  Purcell 
only,  and  the  amounts  he  received  in  that  case  are  accordingly  charged 
to  the  account  of  John's  estate.  In  other  suits  he  recovered  expressly  as 
the  assignee  of  Edward  Purcell  only,  and  his  receipts  in  those  cases 
are  accordingly  charged  to  the  account  of  Edward's  estate.  In  such 
instances  we  see  no  reason  for  going  behind  the  record. 

But  in  the  case  of  Mannix  v.  Boyle  et  al.,  No.  61,692,  Hamilton 
common  pleas,  the  record  has  not  been  accessible.  It  appears,  however, 
from  the  testimony,  that  the  suit  was  brought  to  set  aside  a  conveyance. 
Prior  to  either  assignment,  John  B.  Purcell  had  made  the  conveyance  to 
Boyle,  taking  a  mortgage  on  the  tract  conveyed  for  the  purchase  money. 
John  was  indebted  to  Manning,  and  Edward  was  indebted  to  Westerman; 
the  amount  of  the  two  claims  being  about  equal  to  John's  claim  against 
Boyle  for  this  purchase  money.  Prior  to  March,  1879,  Boyle  had  trans- 
actions with  Manning  and  Westerman,  under  which  the  property  was 
claimed  by  way  of  offset  to  John's  lien  for  the  purchase  money.  A 
compromise  was  effected,  in  which  Mannix  received  sums  of  money  from 
Boyle  and  Manning,  and  real  estate  from  Westerman.  As  the  original 
indebtedness  from  both  Boyle  and  Manning  was  to  John,  we  think  the 
monies  received  from  them  chargeable  to  the  account  of  John's  estate. 

The  case  of  Grueterv.  Mannix  etal.,  No.  69,988,  Hamilton  com- 
mon pleas,  relates  to  a  portion  of  the  '*Considine  Farm,"  an4  is  more 
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complicated.  It  appears  that  Grueter  was  the  assignee  of  a  lease  ex- 
ecuted in  1874  by  John.  The  lease  contained  a  privilege  of  purchase  and 
a  covenant  of  John  to  convey  by  warranty  deed  to  purchasers  in  sub- 
divided parcels.  A  subdivision  and  sales  of  lots  were  made,  the  pur- 
chasers relying  upon  the  covenant.  After  the  assignments  a  controversy 
arose  as  to  whether  payments  of  money  to  Edward  had  been  made  on 
account  of  rents  reserved  in  the  lease,  Mannix  refusing  to  convey  until 
his  claim  for  back  rents  was  paid.  In  the  meantime  a  claim  was  asserted 
against  an  undivided  fractional  part  (three-tenths)  of  the  original  title  of 
John,  in  what  is  known  as  the  Barr  suit,  which  is  still  pending. 

An  entry  was  made  under  which  Mannix  received  sums  of  money 
from  several  parties  to  the  action,  and  was  directed  to  hold  a  sufficient 
portion  of  the  same  to  protect  the  lot  holders  against  claims  in  the  Barr 
suit.  And,  that  no  element  of  complication  might  be  wanting,  John  in- 
cluded his  interest  in  the  "Considine  Farm"  in  his  conveyance  to  Bd- 
ward.  The  court  in  its  action  did  not  prescribe  the  amount  to  be  so  held, 
or  distinguish  between  the  two  estates  Mannix  represented.  What 
Mannix  is  to  hold,  we  think  he  should  hold  as  the  representative  of 
John,  whose  title  was  involved.  The  remainder  belongs  to  Edward's 
estate.  We  are  left  to  fix  upon  some  arbitrary  rule  of  division,  and 
have  divided  the  amounts  equally  between  the  two  estates. 

6.  Some  rents  have  been  received.  Such  as  have  accrued  since  the 
assignments,  of  course,  follow  title.  The  Block  &  PoUak  rents  were  for 
the  Third  and  Plum  street  property,  and  go  to  Edward's  estate.  The 
McLaughlin  and  Connor  rents  were  for  Nos.  263  and  265  Third  street, 
and  go  to  John's  estate. 

The  ground  rents  received  from  George  F.  Meyers  were  on  both 
accounts.  He  held  a  lease  on  part  of  the  '*Considine  Farm,"  under 
which  rents  were  due  at  the  time  of  the  assignment  and  subsequently 
accrued.  Mannix  made  no  distinction  in  the  amount  in  bis  inventory, 
his  report,  or  his  testimony.  To  arrive  at  some  data  the  court  sua  sponie 
examined  Mr.  Meyers  and  obtained  from  him  the  figures  from  which  a 
division  of  that  item  has  been  made. 

Concerning  the  further  receipts,  the  division  of  the  account  may  be 
made  without  remark.  Some  are  distinguished  by  the  initials  "B.  P. "  and 
'*J.  B.  P."  in  the  inventory,  and  account  books  of  Mannix,  with  which 
his  account  has  been  compared;  some  fall  within  principles  already  dis- 
cussed; and  the  appropriate  place  of  others  will  be  apparent. 

III. — There  has  been  controversy  as  to  whether  Mannix  should  not 
be  charged  with  certain  items  which  do  not  appear  in  his  account.  It  is 
quite  clear  that  some  of  these  items  are  chargeable.  It  was  developed  in 
the  examination  of  Mannix  that  payments  were  made  to  him  of  various 
amounts  ($500,  Nov.  18,  1879,  by  E.  P.  Bradstreet;  50  cents,  Dec.  11, 
1879,  by  Mary  J.  O'Neill;  32  cents,  Feb.  2,  1880,  by  Abner  Longshore; 
$850,  Oct.  9.  1880,  by  Ann  Spanhorst;  $23.54,  Dec.  7.  1880,  by  Johann 
Thilman;  $5,  Aug.  7,  1882.  by  Winifred  McDonnell;  $10,  Aug.  22, 
1882,  and  $30.  June  20,  1884,  by  Peter  Bums;  50  cents.  Aug.  6,  1883. 
by  Daniel  Lehan;  $111.91,  May  28.  1885.  by  Mary  E.  Hadley:  J20, 
Oct.  1.  1879.  and  $20,  Jan.  1,  1880,  including  coupons  of  United  States 
four  per  cent,  bonds)  all  of  which  are  omitted  from  his  account.  They 
are  now  charged,  each  in  its  appropriate  account,  in  the  accounts  stated. 

The  principal  item  in  this  controversy  relates  to  $10,800.  par  value, 
United  States  four  per  cent,  bonds.  Such  an  item  is  included  in  the 
inventory  and  appraisement  filed  May  23,  1879.     In    his    account   he 
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credits  himself  with  purchases  of  such  bonds  in  par  value  as  follows: 
April  12. 1879,  $4,550,  May  5,  1879.  $1,250,  and  May  17,  1879,  $5,000. 
aggregating  the  same  amount,  $10,800.  It  would  appear,  therefore,  that 
on  the  latter  date  he  had  on  hand  to  account  for,  $21,600  of  such  bonds, 
including  bonds  appraised  and  bonds  purchased.  But  Mr.  Manniz 
testifies  that  the  bonds  appraised  and  the  bonds  purchased  are  the  sas:e 
bonds;  that  he  received  no  bonds  by  the  assignment;  that  he  purchased 
these  bonds  from  monies  collected  while  the  inventory  was  in  progress; 
and  that  uaving  them  on  hand  when  the  inventory  was  filed,  he  had 
them  included  in  it  and  appraised.  Circumstances  seem  to  corroborate 
this  explanation.  A  calculation  of  the  receipts  and  expenditures  to  May 
17,  1879,  leaves  in  Mannix's  hands  a  sufficient  sum  of  money  to  have 
OMide  the  purchases.  And  considering  the  long  financial  stress  that 
preceded  these  assignments,  the  possession  of  Government  bonds  in  any 
considerable  amount  by  the  assignors  seems  at  least  very  improbable. 
We  have,  therefore,  accepted  the  explanation. 

As  such  purchases  necessaril}  required  the  use  of  monies  collected 
on  account  of  John's  estate,  as  well  as  Edward's,  we  have  put  an  equi' 
table  proportion  of  the  bonds  so  purchased  into  each  account. 

It  is  questionable  whether  other  items  claimed  on  behalf  of  the  trust 
ought  not  to  be  charged  against  the  assignee.  But  as  an  assignee  should 
be  allowed  some  latitude  of  discretion,  and  the  testimony  should  clearly 
charge  him,  they  are  denied  place  in  the  accounts. 

IV. — We  come  now  to  the  other  side  of  this  account  in  which  Mannix 
credits  himself  with  sundry  items  of  expense,  investments  and  compensa- 
tion. Here  the  questions  relate  more  to  the  propriety  of  the  amounts 
than  the  division  of  the  items;  ,the  separation  of  the  two  estates  on  one 
side  of  the  account  being  followed  of  course,  by  a  corresponding  separa- 
tion on  the  other. 

1.  Mr.  Mannix  credits  his  account  with  payments  of  clerk  hire 
from  the  date  of  the  assignment  to  September  2,  1882,  a  period  of  about 
three  years  and  six  months,  aggregating  as  amount  of  nearly  seventeen 
hundred  dollars.  Clerical  services  in  the  office  of  the  auditor  and  re- 
corder of  Hamilton  county  are  not  included,  and  were  paid  for  separately. 
He  claims  to  have  paid  nearly  all  this  money  to  a  law  student  in  his 
office,  continuously  employed  to  write  letters,  investigate  claims  and  to 
prepare  and  take  the  proofs  of  claims  of  creditors  without  charge  to  the 
latter  therefor.  It  was  no  part  of  the  assignee's  duty  to  perform  notarial 
work  for  the  creditors.  And  if  during  the  first  year  following  these 
assignments  Mr.  Mannix  andhis  law  partner  and  his  clerk  were  able  to 
perform  the  clerical  labors  imposed  upon  him  including  the  prepara- 
tion and  proof  of  claims,  it  seems  to  us  that  Mr.  Mannix  and  his  law 
partner,  after  the  first  year,  could  have  performed  such  labors  as  re- 
mained without  the  aid  of  a  clerk.  We  therefore  credit  the  payments  for 
clerical  services  for  one  year,following  the  assignment,  as  set  out  in 
h\A  accounts.  And  as  these  services  were  rendered  to  both  estates,  and 
some  arbitrary  division  must  be  adopted,  we  follow  the  obvious  one  and 
apportion  one-half  of  the  expense  to  each  estate. 

2.  Mr.  Mannix  credits  his  account  with  payments  of  office  rent  from 
the  date  of  the  assignment  to  November  1,  1885.  The  period  covered  it 
six  years  and  eight  months,  and  the  aggregate  amount  is  nearly  twelve 
hundred  dollars.  It  appears  that  there  were  many  creditors,  and  that 
for  mcmths  after  the  assignment  they  crowded  the  office  ot  the  asrignet 
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and  his  partner  to  such  an  extent  that  additional  office  room  was  neces- 
sary. It  was  the  duty  of  the  assignee  to  receive  proofs  of  claims  and 
answer  reasonable  inquires.  We  think  that  under  the  peculiar  circum- 
stances of  this  assignment,  office  rent  for  one  year  following  the  date  of 
the  assignment  is  not  an  unreasonable  or  improper  charge  against  the 
trust.  But  it  was  not  the  duty  of  the  assignee  to  provide  a  special  office 
for  the  entertainment  of  creditors  after  the  claims  were  filed  and  before 
any  dividend  was  to  be  paid.  And  if  he  continued  to  retain  a  separate 
office  for  a  period  longer  than  we  have  named,  it  was  obviously  more  for 
his  personal  convenience  than  by  way  ot  any  benefit  to  the  trust.  For 
reasons  already  given,  we  divide  this  expense  equally  between  the  two 
estates. 

3.  Considerable  expense  in  the  way  of  attorney  fees,  notary  fees, 
printing,  costs,  etc.,  was  incurred  in  the  case  of  Mannix  v.  Purcell, 
already  mentioned  as  having  been  brought  to  subject  property.  So  far, 
in  the  main,  the  suit  has  been  unsuccessful.  But  no  question  is  made  as 
to  the  propriety  of  such  a  suit,  or  the  amounts  paid.  The  question  is, 
"Which  estate  should  bear  the  expense  of  this  litigation?"  The  title 
of  most  of  the  property  sought  to  be  subjected  was  in  John;  but  several 
parcels  included  in  the  petition  were  in  the  name  of  Edward.  Mannix 
sets  up  both  assignments  in  his  petition,  and  brings  his  suit  as  the  as- 
signee of  both  Edward  and  John.  The  object  of  the  action  was  to  subject 
property  to  the  pa3'&ait:nt  of  debts ;  but  the  debts  to  be  paid  were  thz 
debts  of  both  Edward  and  John,  and  one  estate  was  to  profit  by  the  litiga- 
tion as  much  as  the  other.  In  the  result  actually  realized,  John's  estate 
receives  the  benefit  of  the  Cemetery  lots;  while  Edward's  estate  takes 
the  surplus  of  the  foreclosure  sales.  It  seems  therefore  unjust  that 
either  estate  in  assignment  should  bear  the  whole  burden  of  this  expense. 
As  it  was  incurred  for  the  equal  benefit  of  both  estates,  and  in  a  measure 
involved  both  estates,  we  divide  it  equally  and  charge  one-half  to  each. 

There  is  an  apparent  exception.  Copies  of  records  were  procured 
from  different  counties  embraced  in  the  diocese,  in  which  John  held  real 
estate.  These  records  were  the  muniments  of  his  title.  It  may  have 
been  proper  to  use  them  for  other  purposes  than  as  evidence  in  this 
particular  action.  As  the  expense  is  so  directly  connected  with  John's 
estate,  we  have  charged  it  to  John's  estate.  And  we  have  similarly 
charged  the  taxes  paid  in  Auglaize  county. 

V. — In  the  matter  of  investments  Mr.  Mannix's  account  is  false  and 
fraudulent.  On  his  examination  he  admits  that  it  contains  many  entries 
of  purchases  that  were  never  made.  He  mildly  speaks  of  them  as  entries 
of  ** purchases  that  he  should  have  made,"  which  is  only  another  way  of 
saying  that  they  are  entries  he  should  not  have  made,  of  purchases  that 
he  did  not  in  fact  make.  The  purpose  of  these  fictitious  entries  is  appar- 
ent. The  money  represented  by  them  had  been  converted  to  his  own 
use,  and  the  law  required  him  to  account  for  it  with  six  per  cent,  interest 
from  the  date  of  conversion.  Government  bonds  bore  a  lower  rate  ot 
interest,  and  there  would  be  a  clear  profit  to  him  by  practising  this  de- 
ception. He  admits  that  he  used  many  thousands  of  dollars  of  this  trust 
property  in  private  speculative  transactions,  of  which  there  is  not  the 
slightest  intimation  in  his  report  from  beginning  to  end.  And  after 
squandering  the  whole  trust  estate  until  only  a  little  remnant  of  depre- 
ciated securities  is  left,  he  crowns  the  infamy  by  deliberately  coming 
into  court  with  a  false  report  over  his  signature  and  oath,  setting  ont 
solemn  reasons  why  it  was  impracticable  to  make  any  settlement  of  the 
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assignment,  and  why  it  was  proper  and  necessary  '*that  the  funds  in  his 
hands  shall  beheld  by  him,  invested  as  shown  in  his  foregoing  account." 
It  is  diflBcult  to  trace  these  transactions.  Mr.  Mannix  did  not  confide 
them  even  to  his  books,  and  the  only  record  preserved  of  them  is  in  loose 
memoranda.  But  while  difficult,  it  is  perhaps  unnecessary  for  the  pur- 
poses of  this  account  to  trace  them.  Profits  and  investments  all  went 
one  road,  and  but  little  survives  the  general  disaster. 

1.  At  the  date  of  the  filing  of  this  account,  however,  he  admits 
that  he  had  on  hand  301  shares  of  Cincinnati,  New  Orleans  and  Texas 
Pacific  Railroad  stock  of  the  par  value  of  one  hundred  dollars  each;  afid 
200  shares  of  Mt.  Adams  and  Eden  Park  railroad  stock,  ot  the  par  value 
of  fifty  dollars  each,  which  he  purchased  with  trust  funds.  In  his  ac- 
count there  is  no  entry  of  any  purchase  of  such  stock,  or  of  any  dividend 
received  on  account  of  it.  From  the  memoranda  and  testimony  of  Mr. 
Mannix  it  appears  that  he  purchased  the  former  stock  as  follows:  Oct. 
6,  1881,  100  shares  at  par,  $10,000,  in  the  name  of  Charles  Stewart; 
same  date,  150  shares  at  par,  $15,000,  in  the  name  of  M.  Walsh;  Oct. 
19,  1881,  44  shares  at  $1.07J,  $4,780,  in  his  own  name  as  assignee,  and 
March  15,  1882,  seven  shares  at  98J  cents,  $689.50;  and  the  latter  stock, 
in  one  purchase  March  16,  1882,  at  90  cents,  $9,000:  and  that  he  re- 
ceived dividends  on  the  same  as  follows:  On  the  former  stock,  Jan.  20, 
1882,  on  294  shares  at  $1.50  per  share,  $441;  and  Feb.  5,  1883,  on  301 
shares  at  $3.00  per  share,  $903;  on  the  latter  stock,  July  10,  1883,  $100; 
Oct.  11,  1883,  $100;  Jan.  12,  1884,  $100,  and  April  10,  1884,  $100.  If 
there  were  other  dividends  the  fact  does  not  appear.  He  had  no 
authority  to  purchase  these  shares,  and  they  have  depreciated  in  value. 
Since  filing  his  account  he  says  he  has  acquainted  his  sureties  with  the 
situation  of  his  aflPairs,  and  delivered  the  shares  to  them  by  way  of  *' in- 
demnity." It  will  hardly  be  contended  that  his  sureties,  ** acquainted 
with  the  situation  of  his  affairs,*'  could  hold  these  shares  by  way  of 
'^indemnity."  We  treat  the  shares  as  still  on  hand,  credit  his  account 
with  the  amounts  paid  for  them,  and  charge  it  with  dividends  received, 
and  the  depreciation  in  market  value  on  the  first  day  of  this  term. 

2.  The  loss  in  market  v&lue  of  these  stocks  became  so  great  that 
Mr.  Mannix  resorted  to  the  tender  mercies  of  Wall  Street  to  retrieve  it. 
Here  his  investments  melted  away  like  snow-flakes  in  the  morning  sun. 
When  the  money  resources  of  his  trust  were  exhausted,  the  box  in  the 
Safe  Deposit  Company  was  rifled  of  its  bonds.  The  spell  was  upon  him, 
and  neither  pride  of  manhood,  nor  professional  reputation,  nor  loyalty  to 
friends  who  had  honored  him  in  this  trust  with  their  confidence,  checked 
his  couise  until  all  was  gone. 

We  have  now  to  deal  with  the  matter  only  to  the  extent  of  correct- 
ing his  account. 

(a).  It  appears  from  the  examination  of  Mr.  Mannix  that  in  these 
stock  speculations  he  h3'pothecated  bonds  of  his  trust  as  follows: 

1882,  Nov.  21,  U.  S.  four  per  cents $      500 

1888,  May  18,  U.  S.  four  per  cents 6,000 

1888,  Auj:.  18,  U.  S.  four  per  cents 3,600 

1883,  Aug.  29,  TJ.  S.  four  per  cents 4,500 

1883,  Oct.  17,  -J.  S.  four  per  cents 9,000 

1884,  April  2,  U.  S.  four  per  cents 10,000 

1884,  April  16,  U.  S.  four  per  cents 4.000 

1884,  April  28,  U,  S.  four  per  cents 16,000 

1884,  A$ril  29,  U.  S.  four  per  cents 7,000 
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1884,  April  29,  Dayton  &  Michigan  fives $10,000 

1884,  May  27,  0.  S.  four  per  cents 2,500 

1884,  May  81,  U.  S.  four  per  cents 8.500 

1884,  June  80,  U.  S.  four  per  cents 2,000 


I  83.500 

These  collaterals  were  sold  by  his  brokers  from  time  to  time  to  cover 
losses  by  the  depreciation  of  his  stocks.  On  what  dates  and  at  what  prices 
they  were  sold  does  not  appear.  These  transactions  were  wholly  with 
out  any  pretense  of  authority  or  justification,  and  each  deposit  of  the 
trust  funds  was  a  conversion  of  them  to  his  own  use.  His  account, 
therefore,  is  to  be  charged  with  the  market  value  of  the  deposit  on  the 
day  of  deposit;  and  having  charged  himself  in  his  account  with  interest 
on  the  securities  after  the  dates  of  the  deposits,  it  is  proper  that  appro- 
priate deductions  be  made,  in  order  that  his  account  may  carry  interest. 

(d).  The  assignee  also  sold  bonds  fox  which  he  does  not  account. 
His  report  is  so  fiamed  as  to  convey  the  impression  that  on  the  80th  day 
of  November,  1885,  he  had  on  hand  in  the  vaults  of  the  Safe  Deposit 
Company,  United  States  four  per  cent,  bonds  of  the  par  value  of 
$182,000;  when,  as  his  examination  discloses,  he  had  not  a  dollar  in 
bonds  of  any  kind  on  hand,  and  had  not  had  for  more  than  a  year.  This 
showing  was  accomplished  by  crediting  on  one  side  of  his  account 
purchases  of  such  bonds  during  the  years  1884  and  1885  in  an  aggregate 
amoimt,  par  value  of  $40,000,  not  one  of  which  he  ever  bought;  and  by 
charging  himself  on  the  other  side  of  the  account  with  receipts  of  in- 
terest on  coupons  he  never  received,  to  give  color  to  his  report,  and 
omitting  to  charge  himself  with  the  proceeds  of  bonds  actually  sold. 
His  system  of  false  entries  and  omissions  of  entries  has  involved  the  bond 
investments  in  hopeless  confusion.  We  have  data,  however,  for  a  find- 
ing that  is  approximately  correct  and  that  can  do  no  injustice  at  least 
to  Mr.  Mannix.  In  his  testimony  he  admits  purchases  of  United  States 
four  per  cent,  bonds  in  par  value,  aggregating  $116,400;  that  $24,400 
of  the  same  were  sold  as  charged  in  his  account;  that  he  hypothecated 
$78,500  of  the  same  with  his  brokers;  that  he  sold  the  rest  to  buy  stocks; 
and  that  he  was  overwhelmed  with  losses  in  his  stock  speculations  in  the 
month  of  May,  1884.  It  appears,  therefore,  that  he  sold  $18,500  of  these 
bonds  at  rates  and  prices  that  do  not  appear.  We  charge  him  with  the 
market  value  of  the  same  on  the  1st  day  of  May,  1884. 

His  account  filed  does  not  credit  him  with  the  purchase  of  a  $500 
United  States  three  per  cent,  bond,  sold  by  him  Jan.  26,  1884.  We 
credit  him  with  the  purchase  of  the  same  on  the  12th  day  of  September, 
1883,  from  data  in  evidence  furnished  by  the  United  States  Treasury 
Department. 

Corresponding  corrections  of  interest  entries  have  been  made  wher- 
ever it  is  clear  that  the  entries  charged  in  the  account  filed  are  erroneous. 

8.  There  is  fine  irony  in  one  item  of  expense  that  may  be  disposed 
of  in  this  connection.  He  credits  himself  with  a  payment  of  twenty 
dollars  for  rent  of  box  in  the  Safe  Deposit  Company,  April  17,  1885, 
nearly  a  year  after  it  had  been  despoiled  of  its  valuables.  His  explana- 
tion is  that  he  expected  ** to  recover  back  what  he  had  lost."  The 
ground  of  this  expectation,  however,  is  not  disclosed.  We  think  it  was 
not  sufficiently  well  founded  to  justify  the  expenditure. 

VI. — In  the  matter  of  compensation  Mr.  Mannix  has  taken  the  whole 
affair  into  his  own  hands  and  deals  with  it  broadly  and  liberally. 
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The  Statute  provides  that  a  commission  upon  the  amount  collected 
and  accounted  lor  may  be  allowed  to  an  assignee  before  any  dividend  is 
declared;  and  that  such  further  allowance  shall  be  made  for  extraordi- 
nary services  and  counsel  fees  as  shall  be  considered  just  and  reasonable 
by  the  court,  but  provides  that  no  such  further  allowance  shall  be  made 
unless  a  bill  of  items  shall  be  filed,  with  an  affidavit  showing  that  the 
same  were  performed  for,  and  were  necessary  to  the  assignment,  and  that 
the  amount  charged  therefor  is  reasonable,  and  not  more  than  is  usually 
paid  for  such  services. 

No  allowance  of  compensation  out  of  the  trust  fund  has  been  made, 
and  the  statutory  bill  of  items  and  affidavit  are  not  presented.  But  the 
form  of  the  account  I  rings  the  matter  before  us,  and  the  technical 
irregularity  may  be  waived.  This  account  contains  seventy-five  entries 
in  which  Mr.  Mannix  credits  himself  with  payments  to  himself  and  his 
firm  on  account  of  commissions  and  counsel  fees,  in  the  aggregate 
amounting  to  over  forty  thousand  dollars.  In  his  examination  he  says 
of  these  credits  that  **the  amounts  were  entered  but  just  prior  to  and 
during  the  preparation  ot  the  account,  and  the  payments  were  not  made 
as  would  be  indicated  by  the  vouchers.*'  He  offers  testimony  as  to  the 
propriety  of  the  charges. 

1.  The  claim  for  commissions  amounts  be  nine  thousand  dollars. 
We  think  the  claim  should  be  denied  in  any  amount.  **May  be  allowed,'* 
is  the  langufige  of  the  statute.  This  implies  the  exercise  ol  judicial  dis- 
cretion. A  duty  to  allow  in  a  proper  case  imposes  the  corresponding 
duty  to  disallow  in  an  improper  case.  Courts  deal  with  trustees  accord- 
ing to  their  conduct.     Mr.  Burrill  thus  states  the  rule: 

*  "Where  trustees  act  in  good  faith,  and  with  due  diligence,  they  re- 
ceive the  favor  and  protection  of  the  court,  and  their  acts  are  regarded 
with  the  most  indulgent  consideration;  but  where  they  betray  their  trust, 
or  grossly  violate  their  duty, or  where  they  have  been  guilty  of  unreason- 
able negligence,  their  acts  are  inspected  with  the  severest  scrutiny,  and 
they  are  dealt  with  according  to  the  rules  of  strict,  if  not  rigorous 
justice."  And  in  a  note  adds:  "It  is  necessary,  in  such  case,  that  rules 
somewhat  of  a  stringent  character  should  be  established,  to  prevent 
speculation  in  trust  funds,  and  to  induce  fidelity  of  conduct."  Burrill 
on  Assignments,  sec.  462. 

The  practical  application  of  the  rule  is  thus  stated  by  the  same 
authority: 

** Compensation  to  an  assignee,  in  any  form,  is  always  on  the  sup- 
position and  condition  that  he  performs  the  duties  incumbent  on  him 
under  the  assignment.  Hence,  if  he  is  guilty  of  gross  carelessness,  or 
misconduct,  or  violates  the  trust,  no  compensation  will  be  allowed  him. 
And  if  he  maladminister  and  refuse  to  account,  both  compensation  and 
expenses  may  be  refused  him."     Id.^  sec.  425. 

Now  if  the  assignee  who  presents  this  claim  is  not  guilty  of  un- 
reasonable negligence  and  misconduct  in  his  office;  if  he  has  not  violated 
his  duty,  or  betrayed  his  trust;  it  would  be  difficult  to  conceive  a  case 
to  which  the  rule  could  apply.  The  law  required  him  to  file  an  account 
in  eight  months;  and  after  taking  the  eight  months  he  neglected  for 
more  than  six  years  to  file  any  account  whatever.  The  law  required  that 
his  accotmt  when  filed  should  fully  exhibit  all  his  doings  and  the  condi- 
tion of  the  estate;  and  the  account  he  did  file  was  studiously  framed  not 
to  exhibit  his  doings  and  to  conceal  the  actual  condition  of  the  estate. 
The  law  and  every  principle  of  hc?nor,  required  him  to  guard  and  pre- 
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serve  the  trust  fund  as  the  apple  of  his  eye;  and  he  has  deliberately 
squandered  the  whole  of  it  in  private  speculations. 

2.  The  claim  for  counsel  fees  exceeds  the  sum  of  thirty  thousand 
dollars.  This  is  wholly  a  claim  for  compensation,  and  is  in  addition  to 
an  actual  expense  tor  legal  services  of  over  three  thousand  dollars  already 
paid,  charged  in  his  account,  and  allowed.  But  for  one  element  it  would 
raise  only  the  question  just  disposed  of.  These  counsel  fees  are  credited 
in  part  on  account  of  the  services  of  Mannix  nimself ,  and  in  parts  on 
account  of  the  firm  of  Mannix  &  Cosgrave,  and  Mannix  &  Moorman,  of 
which  he  was  a  member. 

(a).  It  is  quite  clear  from  the  authorities  that  Mr.  Mannix  is  not 
entitled  to  any  allowance  for  legal  services  he  has  performed.  In  the 
case  of  Gilbert  v.  SutllfF,  3  Ohio  St.,  129,  an  assignee  who  had  malad- 
ministered  was  refused  compensation  on  the  ground  that  he  had  involved 
the  beneficiaries  of  the  trust  in  more  expense  than  he  had  incurred.  So 
here.  It  is  apparent  that  the  beneficiaries  of  this  trust  have  incurred 
much  more  loss  by  the  maladministration  of  the  assignee  than  all  his 
claims  for  compensation  together.  No  allowance  to  Mr.  Manaix  for 
counsel  fees  could  be  ** considered  just  and  reasonable,"  in  our  view  of 
this  matter,  and  none  is  made. 

{d).  No  testimony  was  offered  to  show  that  Mr.  Moorman  has  per- 
formed any  legal  services  on  behalf  of  this  trust.  Services  by  Mannix, 
while  a  member  of  the  firm,  and  in  the  name  of  the  firm,  would  give  the 
firm  no  better  claim  upon  the  trust  than  Mannix  would  have  in  his  own 
name  and  behalf. 

(r).  But  it  does  appear  that  during  the  existence  of  the  firm  of 
Mannix  &  Cosgrave,  Mr.  Cosgrave  did  perform  services  to  the  estate. 
We  have  had  and  considered  testimony  as  to  the  value  of  his  services  in 
that  behalf.  In  a  general  way  he  gave  valuable  attention  and  services  to 
the  estates  from  the  assi^rnments  down  to  the  dissolution  of  the  partner- 
ship. He  spent  much  of  this  time  in  the  preparation  and  trial  of  the  case 
of  Mannix  v.  Purcell  already  mentioned.  Other  counsel  were  employed 
to  conduct  the  trial,  and  the  litigation  has  not  yielded  much  profit  to  the 
trust.  It  is  not  usual  to  allow  large  counsel  fees  in  an  unsuccessful  suit. 
But  we  think  Mr.  Cosgrave  performed  services  which  should  be  credited 
in  this  account.  Considering  all  the  circumstances  we  think  the  stun  of 
five  thousand  dollars  would  be  a  just  and  reasonable  allowance  for  the 
same,  to  be  credited  as  of  the  date  of  December  81,  1882,  and  divided 
equally  between  the  two  estates. 

VII. — Under  rules  as  well  established  and  familiar  as  any  in  juris- 
prudence, this  account  is  to  be  charged  with  interest.  A  trustee  of  any 
kind  who  delays  unreasonably  to  account;  who  makes  false  and  evasive 
statements  of  the  condition  of  the  trust  estate  in  his  hands;  who  holds 
large  balances  of  trust  monies  without  making  even  a  partial  distribution; 
and  who  converts  trust  funds  to  his  own  use,  must  account  with  interest: 
and  there  is  every  element  requisite  to  this  case  for  the  application  of 
the  rule.  In  case  of  gross  delinquency  the  weight  of  authority  seems  to 
favor  a  charge  of  compound  interest  with  annual  rests,  though  the 
practice  is  not  uniform.  In  the  present  case  only  simple  interest  will  he 
charged.  As  his  account  ^was  not  due  until  eight  months  had  elapsed 
from  the  date  of  his  appointment  and  qualification,  we  do  not  charge  him 
with  interest  on  monies  in  his  hands  during  that  period.  We  balance 
his  account  on  the  first  day  of  December,  1879,  and  monthly  thereafter. 


Vol.  XV.  IvAW  BUIrLETIN.  6 1 5 


3 1 1  Robert  Barr's  Will. 


These  balances  on  either  side  of  the  two  accounts  will  be  charged  with 
interest  to  the  first  day  of  this  term. 

In  conclusion  we  find  that  on  the  first  day  of  this  term  John  B. 
Mannix,  as  assignee  of  John  B.  Purcell,  was  indebted  to  the  estate  of 
John  B.  Purcell,  in  the  sdm  of  $55,827.46  on  his  account  as  assignee; 
and  an  order  will  be  made  that  he  pay  the  said  sum  of  money,  with  in- 
terest from  the  first  day  of  this  term,  to  Isaac  J.  Miller  and  Gustav  Tafel, 
trustees  of  the  estate  of  John  B.  Purcell  in  assignment. 

And  \\e  further  find  that  on  the  30th  day  of  October,1886,  John  B. 
Mannix,  as  assignee  of  Edward  Purcell,  had  on  hand  three  hundred  and 
one  shares  of  stock  in  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
way Company,  of  the  par  value  of  one  hundred  ^dollars  each;  and  two 
hundred  shares  of  stock  in  the  Mt.  Adams  &  Eden  Park  Railway  Com- 
pany, of  the  par  value  of  fifty  dollars  each;  and  an  order  will  be  made 
that  he  deliver  the  said  shares  of  stock,  with  any  dividends  since  received 
thereon,  to  Isaac  J.  Miller  and  Gustav  Tafel,  trustees  of  the  estate  of 
EdvTard  Purcell  in  assignment. 

And  we  further  find  that  on  the  first  day  of  this  term  John  B. 
Mannix,  as  assignee  of  Edward  Purcell,  was  indebted  to  the  estate  of 
Edward  Purcell  in  the  sum  of  $305,827.70  on  his  account  as  snch 
assignee;  and  an  order  will  be  made  that  he  pay  said  sum  of  money,  with 
interest  from  the  first  day  of  this  term,  to  Isaac  J.  Miller  and  Gustav 
Tafel,  trustees  of  the  estate  of  Edward  Purcell  in  assignment. 

Samuel  A.  Miller  and  B.  P.  Dustin,  for  the  estates. 

Thomas  McDougall,  K.  M.  Johnston,  Lawrence  Maxwell,  j>^*t  J*  A. 
Jordan,  and  P.  Mallon,  for  other  parties. 


WILLS.  SI9 

[Hamilton  Probate  Court] 
tROBBRT  BARR*8  WiLL. 

To  admit  a  copy  of  a  will  from  another  state  to  record  in  this  state,  theorigioa]  will 
must  have  been  admitted  to  probate  and  record,  and  the  court  admitting  it  to 
record  here  must  be  satisfied  of  that  fact. 

GOEBBL,  J. 

This  is  an  application  to  admit  to  record  a  paper  writing  purporting  to  be  an 
authenticated  copy  of  the  last  will  and  testament  of  Robert  Barr,  deceased,  alleged 
to  have  been  executed  and  proved  according  to  the  laws  of  Pennsylvania,  and 
admitted  to  probate  and  record  on  the  21st  day  of  October,  1822,  by  the  Register  of 
wills  ot  Westmoreland  county,  Pennsylvania. 

The  application  is  made  under  sec.  5937  of  the  Rev.  Stat,  which  provides 
authenticated  copies  of  wills  executed  and  proved  according  to  the  laws  of  any 
btate  or  territory  of  the  United  States  relating  to  any  property  in  the  state  of  Ohio 
may  be  admitted  to  record  in  the  probate  court  of  any  county  of  this  state,  where 
any  part  of  such  property  may  be  situated. 

To  admit  to  record  a  copy  of  a  will  under  this  section,  such  will  must  have 
been  executed  and  proved  according  to  the  laws  of  the  state  where  admitted.  In 
this  case,  according  to  the  laws  of  Pennsylvania,  such  copy  must  be  authenticated. 
The  evidence  of  its  execution  and  proof  is  to  be  contained  in  the  certificate  of  the 
proper  officer  or  officers.    Bailey  v.  Bailey,  8  Ohio,  pages  239,  243. 

tThis  decision  was  affirmed  by  the  circuit  court ;  see  opinion  1  Circ.  Dec.  546. 
See  also  note  to  the  circuit  opinion  for  reference  to  othet  decisions  in  the  case. 
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The  evident  intention  of  this  provision  of  law  being  that  proof  having  been 
once  made  before  a  judicial  tribunal,  so  long  as  the  order  of  approved  made  by  that 
tribunal  remains  in  force  it  shall  not  be  necessary  again  to  make  proof;  so  that 
foreign  wills  executed  in  conformity  with  foreign  laws  are  placed  on  the  same  foot- 
ing with  domestic  wills  executed  in  this  state. 

The  paper  presented  is  a  copy  of  the  will  of  'Robert  Barr.  It  contains  the 
testimony  of  Samuel  Moorhead,  one  of  the  subscribing  witnesses  to  the  will,  who 
testifies  to  the  signing  and  mental  capacity  of  the  testator,  and  that  he  saw  Charles 
Baird,  the  other  witness,  sign  his  name  as  a  witness  to  the  will,  and  that  he  (Baird) 
is  dead. 

It  contains  also  a  certificate  of  £.  P.  Houseman,  who  certifies  that  he  is  the 
Register  of  wills  in  Westmoreland  county,  Pa. ;  that  the  foregoing  is  a  true  and  cor* 
rect  copy  of  the  last  will  and  testament  of  Robert  Barr,  deceased,  and  of  all  pro- 
ceedings to  prove  and  admit  the  said  will  to  record. 

He  further  certifies  that  such  proceedings  were  at  the  time  in  compliance  with 
the  practice  in  admitting,  wills  to  record  in  said  county. 

But  as  this  is  simply  an  opinion  of  an  individual,  and  not  stating  any  fact  that 
appears  on  the  record,  no  importance  is  attached  to  it. 

The  question  presents  itself  whether  the  paper  presented  contains  the  require- 
ments of  the  statute  to  admit  a  copy  of  the  last  will  of  Robert  Barr  to  record  in 
this  court.     There  is  no  dispute  that  the  will  relates  to  property  in  this  county. 

To  admit  a  copy  of  a  will  from  another  state  to  record  m  this  state,  the  on^al 
will  must  have  been  admitted  to  probate  and  record,  and  the  court  admitting  it  to 
record  here  must  be  satisfied  of  that  fact. 

Whether  the  court  can  hear  other  evidence  than  that  presented  by  the  record 
to  be  satisfied  of  that  fact,  need  not  be  considered  in  this  case,  since  no  testimony 
was  offered,  and  counsel  rely  on  the  record  as  presented. 

Neither  the  record  presented  nor  the  certificate  of  the  register  shows  that  the 
will  in  question  was  admitted  to  probate. 

But  it  is  strongly  ur^ed  by  counsel  for  the  will  that  although  the  certificate  of 
the  officer  does  not  contain  the  evidence  of  the  due  execution  and  proof  of  the  will, 
yet  the  will  being  recorded  in  the  will  record  of  Westmoreland  county,  a  presumption 
arises  in  its  favor,  namely,  of  its  having  been  admitted  to  probate  and  record  after 
due  proof. 

It  is  a  well  settled  principle  of  law  that  a  court  in  the  exercise  of  its  jurisdiction 
is  entitled  to  the  presumption  that  what  it  has  done  was  rightlj  done,  and  on  just 
ground. 

But  no  such  presumption  can  arise  where  the  record  fails  to  show  any  act  of  the 
court  or  the  exercise  of  its  jurisdiction.  If  the  record  had  disclosed  the  fact  that 
the  court  admitted  the  will  to  probate,  and  nothing  more,  it  having  jurisdiction, 
and  had  exercised  it,  a  presumption  would  arise  that  the  court  heard  the  proof  and 
was  satisfied  of  the  due  execution  of  the  will. 

The  act  of  approval  and  ordering  to  probate  and  record  a  will  bj  the  court  is'  a 
judicial  act,  and  is  necessary  to  give  such  will  full  effect. 

The  recording  is  a  mere  ministerial  act 

A  will  appearing  on  the  will  records  would  not  of  itself  be  proof  of  its  admis- 
sion to  probate.  It  must  be  apparent  that  the  court  admitted  it  to  probate  and 
record.  If  a  ministerial  act,  to  give  it  force  and  effect,  depends  upon  a  judicial  set, 
an  omission  of  the  latter  invalidates  the  former.  Nor  is  there  a  distinction  where 
both  duties  are  united  in  one  office. 

The  record  added  no  validity  to  the  will,  and  raised  no  presumption  in  favor  of 
its  admission  to  probate,*  in  the  absence  of  proof  to  that  effect*  Such  pre- 
sumption would  be  a  presumption  of  a  fact,  namely,  that  it  was  admitted  to  probate. 

A  presumption  may  be  based  on  a  fact,  but  no  presumption  can  be  based  oo  s 
presumption. 

Other  questions  were  raised,  but  the  conclusion  to  which  I  have  come  makes 
it  unnecessary  for  me  to  consider  them. 

The  evidence  failing  to  show  that  the  will  of  Robert  Barr  was  admitted  to  pro- 
bate,  I  shall  therefore  refuse  to  admit  it  to  record. 


Vol.  XV.  LAW  BULLETIN.  6 1 7 

S33  Cincinnati  Superior  Court 


ATTACHMENT.  333 

[Cincinnati  Superior  Court,  Special  Term,  1886^] 

Annik  Rocke  v.  Gborgb  W.  Raney. 

A  foreign  insnrance  company  which  does  business  in  this  state  may  be  made  a 
garnishee  by  serving  copies  of  the  order  oi  attachment  and  notice  upon  a  resi- 
dent managing  agent  of  such  company. 

The  plaintiff  herein  caused  an  attachment  to  be  issued  against  the 
property  of  defendant,  on  the  ground  of  the  non-residence  of  the  latter, 
and  served  the  Phoenix  Insurance  Company  ot  Hartford,  Connecticut,  as 
garnishee,  by  delivering  copies  of  the  order  and  notice  to  their  general 
agent  in  Cincinnati. 

The  Insurance  Company  moves  that  it  be  discharged  from  the  opera- 
tion of  the  order,  because  it  is  a  foreign  corporation  doing  business  in 
Ohio,  and  as  such  not  subject  to  garnishment.  The  defendant  also 
moves  to  dissolve  the  attachment  for  the  same  reason. 

Peck,  J.  ^ 

The  question  is  whether  a  foreign  insurance  company  can  be  made 
a  garnishee  under  our  statutes. 

Section  5630  of  the  Rev.  Stats.,  as  amended  78  O.  L.,  88,  provides 
that  any  person,  partnership  or  corporation,  may  be  served  with  such 
orders;  and  sec.  d5S4  prescribes  how  service  shall  be  made  upon  cor- 
porations. Nothing  in  the  language  of  these  sections  indicates  an  inten- 
tion to  exempt  any  class  of  corporations  from  their  operation;  and  sec. 
5532  plainly  contemplates  the  garnishment  of  non-residents  of  the 
state,  by  providing  that  they  shall  answer  to  the  writ  in  the  county  where 
served.  It  is  difficult  to  perceive  why  non-resident  individuals  should 
be  subject  to  such  process  and  foreign  corporations  exempt  from  it.  The 
latter  have  often  permanent  agencies  within  the  state,  and  transact 
business  here  as  freel}*^  and  extensively  as  home  companies. 

The  case  of  Conahan  v.  CuUin,  2  Disney,  1,  is  relied  upon  in  sup- 
port of  the  motion.  An  attempt  was  there  made  to  serve  a  Cleveland 
company  by  delivering  a  copy  of  the  order  of  attachment  to  an  agent  in 
Cincinnati.  The  statutes  then,  as  now,  provided  that  writs  of  this  sort 
should  be  served  upon  residents  of  the  state  in  the  county  of  their  resi- 
dence, and  it  was  held  that  the  only  proper  manner  to  serve  the  company 
would  be  by  an  order  of  attachment  issued  to  Cuyahoga  county.  The 
reasons  for  that  decision  are  plainly  inapplicable  to  this  case.  The  re- 
quirement that  the  plaintiff  shall  resort  to  the  place  of  residence  of  the 
garnishee,  can  not  apply  to  a  person  or  company  having  no  residence 
within  the  state. 

Various  decisions  have  been  cited  from  other  states,  but  they  do  not 
seem  to  furnish  authority  in  support  of  the  motion,  either  from  want  of 
similarity  in  facts,  or  because  the  statutes  of  those  states  differ  widely 
from  our  own.  Some  assistance  may  perhaps  be  derived  from  sec.  3657 
in  determining  the  policy  of  the  statutes  on  this  subject.  Every  foreign 
insurance  company  doing  business  within  the  state  is  thereby  required 
to  make  careful  provision  for  service  upon  itself  of  process  **mesne  or 
final."  The  ordinary  definition  of  "mesne  process"  would,  perhaps, 
cover  an  order  of  attachment  (2  Bouv.  Law  Diet.,  31),  but  I  am  not  dis- 
posed to  regard  the  provisions  of  that  section  as  decisive  of  the  point  in 
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question.     Without  them,  the  statute  is  broad  enough  to  give  authority 
to  serve  this  company  with  the  order,  and  I  perceive  no  reason  why  plain 
language  should  be  given  an  unusual  meaning,  to  except  this  class  of  cor- 
porations from  its  operation. 
The  motions  are  overruled. 

Stevenson  &  Day,  for  the  motion. 

Howard  Douglass,  contra. 


334  LIBEL. 

[Cincinnati  Superior  Court,  Pebmary  19, 1886.] 
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1.  In  libel  against  a  commercial  agency,  where  there  is  no  evidence  of  pablication 

except  confidentially  to  subscribers,  asking  information  concerning  plaintiff, 
the  occasion  of  the  statenieuts  complained  of  being  privileged,  the  only  ques- 
tion for  the  jury  if  they  find  the  statements  false  and  injurious,  is  whether  or 
not,  in  seeking  information  about  plaintiff,  and  in  preparing  and  communica- 
ting such  statements,  the  agents  of  defendant  acted  in  good  faith,  on  informa- 
tion which  they  had  no  reason  to  suspect,  but  honestly  believed  to  be  tme, 

2.  In  such  case  there  is  no  presumption  of  bad  faith  from  the  mere  falsity  of  the 

statements,  and  the  burden  of  showing  bad  faith  is  with  plaintiff. 

Harmon,  J,  Charge  to  Jury : 

Gentlemen:  Your  duty  is  to  reach  and  render  a  verdict  simply  by  deciding 
from  the  evidence  a.few  questions  of  fact  which  constitute  "the  issue"  referred  to 
in  your  obligation.  The  law  so. limits  your  functions,  wisely  reserving  to  itself, 
through  the  judge  selected  and  sworn  for  that  purpose,  the  duty  of  deciding  by 
what  rules  the  conduct  of  the  parties  and  their  consequent  rights  are  to  be  deter- 
mined. What  the  judge  declares  to  you  as  such  rules  is  the  *Maw"  of  the  case. 
And  "the  evidence"  is  not  what  the  counsel  have  stated  they  intend  to  prove;  not 
what  they  have  offered,  but  have  not  been  permitted  to  prove ;  not  what  having 
been  stated  by  witnesses  has  afterwards  been  excluded  by  the  court — all  these  it  is 
your  duty  to  utterly  disregard.  **The  evidence*'  consists  in  what  witnesses  have 
been  permitted  to  state  to  you  as  their  recollection  of  facts  and  circumstances,  with 
the  papers,  books,  etc.,  which  are  before  you.  Por  it  is  the  province  of  the  judge 
alone  to  decide  what  is  and  what  is  not  proper  evidence  under  the  rules  of  law  to  be 
submitted  for  your  consideration. 

I  am  thus  particular  in  defining  to  you  the  exact  scope  and  limits  of  ^our  duty, 
because  when  a  jury  renders  a  verdict,  as  unfortunately  juries  of  inferior  intelli* 
gence  sometimes  do,  not  upon  the  law  and  the  evidence,  as  I  have  defined  these 
terms,  but  upon  some  general  notions  of  justice  they  happen  to  entertain,  or  upon 
something  not  properly  in  evidence  before  them,  it  tends  to  introduce  irregularity 
into  the  administration  of  law,  and  prevents  that  intelligent  review  of  their  action 
to  which  the  parties  are  entitled. 

With  the  utmost  confidence  that  you  will  carefully  apply  your  judgment  to  the 
questions  involved  in  this  case,  in  the  light  thrown  on  them  by  the  evidence,  and 
make  your  verdict  merely  the  expression  of  the  result,  I  now  proceed  to  explain  to 
you  just  what  those  questions  are. 

The  law  recognizes  injury  to  reputation  as  well  as  injury  to  person  and  prop- 
erty, and  permits  actions  therefor.  This  is  an  action  of  that  kind.  Your  atteation 
has  been  called  during  the  trial  to  the  distinction  between  character  and  reputation. 
It  is  perfectly  plain.  A  man's  character  is  what  he  is  in  fact  His  reputation  is 
what  he  is  generally  thought  to  be  by  those  who  know  and  know  of  him.  It  is  not 
the  opinion  which  one  man  or  a  number  of  men  entertain  of  him,  but  the  result 

tThe  judgment  in  this  case  was  affirmed  by  the  superior  court  in  general  term: 
see  opinion,  17  B.  138,  post.  A  motion  for  leave  to  file  petition  in  error  to  the  dis* 
trict  court  was  overruled.  Tanuprv  99.  1S89. 
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of  the  opinion  of  all — the  commonly  prevailing  opinion.  Beside  the  real  man,  as 
he  is  known  to  his  maker  and  perhaps  to  himself,  walks  the  ideal  man  which  com- 
mon opinion  has  created  from  observation  or  information  of  his  daily  life  and  past 
history.  This  image  of  a  man  may  be  an  exact  one.  It  may  flatter  him.  It  may 
do  him  injustice.  That  is  to  say,  he  may  deserve  his  reputation,  be  it  good,  bad,«or 
indifferent,  or  he  may  not.  One's  reputation,  too,  way  be  well  settled  as  either 
good  or  bad,  or  it  may  be  still  in  a  formative  condition.  He  may  not  yet  have 
acquired  any  reputation  at  all,  in  which  case  the  mere  negative  qualitv  may  be  said 
to  have  a  certain  vaiue,  because  it  is  easier  to  build  a  good  reputation  upon  none 
at  all  than  upon  a  bad  one. 

But  whatever  a  man's  reputation,  it  alone,  not  his  real  character,  can  be  the 
subject  of  injury.  This  is  manifest.  All  injuries  of  this  sort  are  done  by  state- 
ments spoken,  written  or  printed  about  him.  No  man  is  any  worse  in  fact  because 
something  ill  is  said  about  him,  just  as  he  is  no  better  in  fact  because  something 
good  is  said  about  him.  But  as  his  reputation  is  created  by  the  opinions  of  others 
about  him,  so  it  is  liable  to  be  affected  by  statements  made  about  him,  the  natural 
tendency  of  which  is  to  influence  the  opinions  of  those  who  become  aware  of  them. 

When  a  false  statement,  which  from  its  very  nature  or  from  the  circumstances 
under  which  it  is  made  is  calculated  to  injure  the  person  whom  it  concerns  in  the 
c.<;timation  of  his  fellows,  is  written  or  printed  and  published,  that  is  to  say  brought 
to  the  notice  of  others,  and  this  is  done  maliciously,  it  is  termed  a  libel.  It  may  re- 
late to  the  personal  conduct  or  character  of  its  subject,  or  it  may  relate  to  him  in 
his  trade  or  business  only. 

Plaintiff  complains  here  of  statements  concerning  him  in  his  business  as  a  lum- 
ber merchant  written  and  communicated  to  certain  persons  by  defendant  in  a  re- 
port bearing  date  January  25,  1883.  The  issue  in  this  case  relates  solely  to  that, 
and  all  the  evidence  in  the  case  was  admitted,  and  is  to  be  considered  only  in  so  far 
as  it  throws  light  upon  that  single  publication. 

Plaintiff  charges  that  these  statements  were  false;  that  they  were  made  and 
published  maliciously;  that  they  were  calculated  to  injure  him  and  did  injure  him 
in  his  standing,  reputation,  and  credit  as  a  business  man.  Defendant  admits  that 
it  wrote  or  printed  the  statements,  and  communicated  them  to  certain  persons; 
but  denies  that  they  were  prepared  or  published  maliciously;  denies  that  they  were 
calculated  to  or  did  injure  the  plaintiff. 

These  questions  and  these  alone  constitute  the  issue  in  this  case. 

In  the  ordinary  case  of  the  publication  by  one  person  of  another,  if  the  pub- 
lishing be  admitted  and  the  statement  be  one  which  from  its  nature  is  calculated 
to  injure  the  business,  reputation,  standing,  or  credit  of  the  person  complaining, 
his  case  is  made  out  unless  the  publisher  prove  the  statement  to  be  true.  The  law 
presumes  such  statements  false  in  such  cases  until  the  contrary  appears,  and  con- 
clusively presumes  them  to  have  been  maliciously  made;  that  is,  that  they  were  in- 
tended to  produce  their  natural  effect;  and  presumes  that  they  have  worked  ^ome 
injury.  That  is  to  say,  while  in  this  country  of  free  speech  any  one  may  pub- 
lish what  he  pleases  about  another,  yet  when  he  does  so  without  any  duty  or  obli- 
gation to  do  so,  he  is  compelled  to  take  the  risk  as  to  its  truth,  and  if  prove  untrue, 
he  is  liable,  no  matter  with  how  good  faith,  or  how  upon  reliable  information,  or 
with  how  honest  a  belief  in  its  truth,  he  made  the  statement,  such  considerations 
going  merely  to  mitigate  the  wrong  done,  not  to  excuse  it. 

But  when  the  person  making  the  statement  was  under  some  obligation  or  duty 
to  make  the  statement  on  the  subject  to  the  persons  to  whom  it  was  made,  a  differ- 
ent rule  applies  and  for  a  manifest  reason.  Ordinary  publications  are  purely  volun- 
tary. The  only  duty  the  maker  of  them  owes  to  any  one  is  to  the  person  whom 
they  concern — ^the  duty  not  to  injure  him  by  stating  anything  false  about  him,  and 
this  duty  is  absolute.  When,  however,  the  publication  is  made  because  the  maker 
is  under  some  obligation  to  the  person  to  whom  it  is  made  to  g^ve  information 
about  the  person  concerned,  it  also  owes  a  duty  to  the  person  to  whom  the  state- 
ment is  made  not  to  mislead  him  by  withholding  information  received  and  honestly 
believed  to  be  true.  The  law,  therefore,  which  is  reasonable  in  all  things,  does  not 
in  such  cases  impose  upon  the  person  making  the  statement  the  absolute  risk  as  to 
its  truth,  as  in  other  cases;  but  protects  him  although  it  proves  to  be  false,  if  it  was 
made  in  an  effort  in  good  faith  to  discharge  his  duty  of  giving  information,  and 
with  an  honest  belief  in  its  truth. 

Statements  made  in  the  discharge  of  such  a  duty  are  called  "privileged,"  and 
the  privilege  extends  to  them  whether  the  duty  be  imposed  by  law,  as  where  one 
is  called  as  a  witness;  by  circumstances,  as  where  one  is  inquired  of  concerning  a 
person  formerly  in  his  employ  by  one  about  to  employ  him,  or  voluntarily  assumed 
by  undertaking  to  procure  information  on  the  subject  dealt  with  by  the  statement 
for  persons  whose  interest  makes  it  proper  for  them  to  have  it. 
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The  duty  of  defendant  was  of  the  latter  class,  the  others  being  mentioned  mere- 
ly for  illustration. 

It  was  engaged  in  a  business  which  the  commercial  world  has  found  useful,  and 
which  the  law  recognizes  as  legitimate  and  proper,  viz.: — ^the  business  of  collecting 
for  the  use  of  its  customers  information  concerning  the  reputation,  standing,  and 
credit  of  persons  engaged  in  various  branches  of  trade  and  commerce.  Persons 
having,  or  liable  to  have  commercial  dealings  with  others,  have  a  right  to  make 
such  inquiries  upon  all  subjects  relating  to  such  others,  as  are  calculated  to  infonn 
them  to  what  extent  they  would  be  justiiied  in  dealing  with  or  trusting  them.  Such 
subjects  include  the  means,  past  history,  present  standing,  reputation  for  hjnestv 
and  fair  dealing,  personal  habits  so  far  as  they  effect  business  standing,  etc.,  of  sach 
persons  . 

Those  desiring  such  information  for  such  purposes  not  only  have  a  right  to 
make  such  inquiries  themselves  but  may  send  their  employes  or  special  agents  to 
make  them,  or  may  employ  persons  engaged  like  defendant,  in  the  general  business 
of  collecting  and  furnishing  such  information.  And  in  order  that  the  duty  of  sup- 
plying such  information  may  be  freely  and  faithfully  performed,  the  law,  from  mo- 
tives of  sound  policy,  confers  on  persons  bearing  such  relations  to  each  oth^  the 
privilege  of  freely  communicating  on  such  subjects,  so  long  as  they  have  an  eye 
singly  to  the  discharge  of  such  duty. 

ft  is  evident  that  persons  so  privileged  to  make  statements  about  others  mav 
abuse  the  privilege,  in  which  event  they  forfeit  the  protection  provided  by  law.  It 
is  equally  evident  that  they  are  liable  to  make  honest  mistakes  to  the  injury  of  oth- 
ers who  are  the  subjects  of  their  reports,  in  which  event  they  do  not  lose  such 
protection. 

It  being  admitted  that  defendant  was  engaged  in  such  business,  and  there  being 
no  evidence  that  it  made  any  communication  of  the  report  complained  of  except  in 
the  course  of  its  business  to  its  subscribers  who  asked  for  or  were  entitled  to  infor- 
mation about  plaintiff,  and  to  them  only  confidentially,  it  becomes  my  duty  to 
charge  you  as  a  conclusion  of  law,  that  the  privilege  I  nave  referred  to  attached  to 
that  report.  But  the  plaintiff  complains  that  in  collecting  information  about  him, 
reducing  it  to  writing  and  communicating  it  to  its  subscribers  by  said  report,  de- 
fendant was  guilty  of  abusing  its  privilege.  This  defendant  denies,  averring  that 
if  any  untrue  statement  was  made  in  the  report,  it  was  due  only  to  an  honest  mis- 
take. And  this,  which  is  the  main  question  in  this  case,  you  are  to  decide  from  all 
the  evidence. 

Bearing  in  mind  then,  what  I  have  tried  to  explain  to  you  as  the  issue  and 
principles  of  law  applicable  to  it,  you  should  proceed  to  determine: 

First. — ^The  true  intent  and  meaning  which  this  report  would  naturally  convey 
to  those  who  read  it.  If  any  of  the  statements  in  it  were  not  calculated,  either 
from  their  nature  or  from  the  circumstances  under  which  they  were  communicated, 
to  injure  plaintiff's  business  standing,  reputation,  or  credit,  discard  them,  for  no 
statements  are  actionable  unless  they  are  of  that  class. 

Second, — As  to  such  of  them,  if  any.  as  you  find  calculated  to  have  such  cflfect, 
next  inquire  whether  they  were,  when  so  communicated  to  defendant's  subscribers, 
true  or  false.  Such  of  them,  if  any,  as  you  find  to  reflect  upon  platntiflri  business 
reputation,  character,  credit,  ability  or  conduct,  are  presumed  to  have  been  false 
until  shown  to  have  been  true,  and  the  burden  is  on  defendant  to  show  them  to 
have  been  true,  by  a  fair  preponderance  of  the  evidence.  Such  of  them,  if  any,  as 
merely  referred  to  the  amount  of  his  assets,  the  state  of  the  title  thereto,  or  the  ex- 
tent of  his  business,  without  reflecting  on  his  honesty  or  fair  dealing,  are  not  to 
presumed  to  have  been  false,  and  the  burden  is  on  plaintiff  to  show  them  to  have 
been  so,  by  a  like  preponderance  of  the  evidence.  Such  of  the  statements  a&  you 
find  to  have  been  substantially  true,  if  any,  you  will  at  once  eliminate  from  the  case, 
for  no  action  lies  in  Ohio  for  publishing  the  truth,  no  matter  abont  whom,  nor  with 
what  motives. 

Third. — As  to  such  of  the  statements  as  you  find  to  have  been  untrue,  if  any, 
you  win  next  proceed  to  determine  from  the  evidence  what  I  have  mentioned  as 
the  main  question  in  the  case,  namely,  the  spirit  or  motives  with  ndhich  thor  were 
made;  because,  as  I  have  explained,  having  been  made  under  privilege,  the  law 
raises  no  presumption  of  wrong  motive  or  improper  spirit  from  the  mere  fiid  that 
they  prove  in  fact  to  have  been  untrue,  and  the  privilege  is  not  abused  unless  it  is 
used  with  wrong  motive  or  improper  spirit.  Defendant  being  a  corporation 
which  can  act  only  by  its  officers  and  agents,  the  incjuiry  here  is  concerning  the 
spirit  or  natives  which  animated  those  who  acted  for  it  in  seeking  and  securing  in- 
formation, and  preparing  and  communicating  this  report.  If  in  so  doing  they  were 
actuated  only  by  a  sincere  desire  to  do  their  duty  toward  the  patrons  of  defendant's 
agency;  if  they  proceeded  fairly  in  their  efforts  to  obtain  information,  and  the  state- 
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meiits  in  the  report  were  based  upon  information  so  obtained  which  they  had  no 
reason  to  distrust,  but  honestly  believed  to  be  true;  if  in  short,  to  use  a  good  old 
English  phrase  which  covers  the  whole  subject  and  needs  no  definition,  they  acted 
throughout  in  good  faith,  then  defendant  is  not  liable,  though  the  sources  of  their 
information  turned  out  to  have  been  unreliable,  the  information  incorrect,  and  the 
statements  of  the  report  untrue.  If  they  acted  otherwise,  then  their  conduct  was 
wrongrful,  and  defendant  is  liable  whether  their  motive  was  hostility  to  plaintiff  and 
an  actual  desire  to  do  him  injury,  or  they  were  merely  guilty  of  a  wanton  or  w  llful 
disregard  of  the  rights  of  otners  generally,  which  resulted  in  an  injury  to  him,  or 
they  acted  from  some  other  improper  motive.  The  burden  rests  upon  the  plaintiff 
to  establish  the  fact  of  a  lack  of  good  faith  on  their  part  by  a  fair  preponderance 
if  the  evidence,  which  simply  means  that,  of  carefully  weighing  all  the  evidence, 
you  find  it  so  equally  balanced  that  you  are  fairly  in  doubt,  defendant  is  entitled 
to  the  benefit  of  the  doubt.  The  degree  of  certainty  beyond  all  reasonable  doubt 
is  not  required,  as  in  criminal  cases. 

The  discovery  of  human  motives  requires  a  broad  view  as  well  as  a  close  in- 
spection of  the  relations  and  conduct  of  the  parties  concerned,  and  therefore  the 
evidence  has  been  permitted  to  take  a  wide  latitude.  It  has  been  directed  to  the 
previous  state  of  feeling  between  defendant's  agents  and  plaintiff,  because,  if  it  had 
been  bad,  improper  conduct  might  more  naturally  have  been  expected  than  if  it 
had  been  good ;  though  previous  bad  feeling  does  not  necessarily  imply  misconduct 
any  more  than  previous  good  feeling  necessarily  disproves  it.  Each  is  only  a  cir- 
cumstance of  probability  or  improbability. 

The  evidence  has  also  been  directed  to  the  subsequent  conduct  and  relations  of 
the  parties  merely  for  the  same  purpose.  These  might  throw  some  light  backward 
upon  their  conduct,  which  is  directly  in  issue,  just  as  their  former  conduct  and  rela- 
tions might  throw  some  light  forward  upon  it.  It  has  also  dealt  with  the  usual 
way  in  which  defendant's  agents  conducted  their  business  of  obtaining  and  report- 
ing information,  as  well  as  that  followed  in  this  instance.  It  would  not  necessarily 
follow  that  they  acted  in  bad  faith  in  this  instance,  because  they  proceeded  differ- 
ently from  their  usual  methods,  nor  that  they  acted  in  good  faith  because  they  pro- 
ceeded in  their  usual  way.  Whichever  the  fact  was,  it  is  merely  a  circumstance  to 
be  given  such  weight  in  the  decision  of  the  issue  as  to  good  faith,  as  your  good 
judgment  may  determine  it  should  have.  And  much  has  been  said  in  this  connec- 
tion of  defendant's  printed  rules  for, the  conduct  of  its  business.  These  are  to  be 
regarded  merely  as  m  the  nature  of  admissions  as  to  what  would  be  proper  sources 
and  methods  of  inquiry.  There  may  have  been  others  also  proper,  wnich  is  a  ques- 
tion for  you.  It  IS  not  bound  to  follow  these  rules,  and  the  mere  failure  of  its 
agents  to  observe  them,  if  they  did  fail,  would  not  make  defendant  liable.  They  are 
merely  to  be  considered  in  connection  with  what  was  done  with  reference  to  the  re- 
port in  question,  in  so  far  as  they  reflect,  if  you  think  they  reflect  at  all,  upon  the 
question  of  the  good  faith  of  defendant's  agents. 

Much  has  been  said  as  to  what  sources  of  information  defendant's  agents  should 
have  sought.  Now  they  were  not  reauired  to  seek  all  sources,  nor  suchvas  we 
might  now  consider  to  be  the  best.  The  way  one  proceeds  in  such  a  case  might  be 
so  unnatural  and  unreasonable  as  to  be  evidence  of  a  want  of  good  faith,  as  if  he 
should  knowingly  avoid  worthy  sources  or  means  of  information,  and  seek  those  he 
did  not  know  to  be  so,  or  knew  to  be  otherwise;  or  if  he  should  have  reason  to  sus- 
pect information  received  and  not  try  to  correct  or  verify  it;  or  if  his  conduct  should 
mdicate  carelessness  to  a  degree  inconsistent  with  good  motives.  On  the  contrary, 
the  way  he  proceeded  might  be  so  natural  under  the  circumstances  as  to  be  of  itself 
evidence  of  good  faith.  Situated  as  defendant's  agents  were,  knowing  what  they 
knew,  ignorant  of  what  they  were  then  ignorant  of,  seeking  what  they  sought  for 
the  purpose  for  which  they  sought  it,  acting  when  they  acted,  with  the  light  they 
then  had,  look  through  their  entire  conduct  into  their  minds  and  hearts,  and  sa^ 
whether  you  do  or  do  not  see  there  a  simple  desire  and  honest  intention  to  dis- 
charge the  duties  of  their  calling. 

And  so  of  the  writing  of  the  report.  It  is  easy  to  see  that  one  might  from  hon- 
est inadvertance  not  make  it  exactly  as  the  information  would  Justify,  and  that  on 
the  contrary  the  discrepancy  niight  be  so  great  or  of  such  a  nature  as  to  be  in  itself 
evidence  of  a  want  of  good  faith. 

You  have,  among  other  things,  the  testimony  of  the  man  who  acted  for  defend- 
ant in  making  up  this  report,  as  to  whether  at  the  time  he  believed  its  statements  to 
be  true.  Testimony  of  this  kind  is  permitted  when  the  existence  of  good  faith  is 
the  subject  of  inquiry,  although  from  the  nature  of  things  no  other  witness  can 
speak  directly  upon  the  subject.  The  jury  are  to  consider  this  in  connection  widi 
the  other  evidence,  and  give  it  such  weight  as  they  think  it  deserves  in  view  of  afl 
the  circumstances,  one  of  which  is  of  course  the  gfrounds  he  had  for  such  belief  to 
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the  way  of  knowledge  or  information.  If  he  had  no  knowledge  or  information 
which  would  naturally  create  such  a  belief  on  his  part  in  view  of  all  the  circum- 
stances surrounding  him  at  the  time,  you  would  ^ve  less  weight  to  his  evidence,  if 
any  at  all,  than  if  he  had  knowledge  or  information  which  naturally  tended  lo  in- 
duce such  belief. 

But  it  is  useless  to  discourse  further  on  this  subject  to  men  of  your  intelligence. 
Deciding  for  yourselves  who  best  remembers  and  most  truly  and  most  accu'ately 
speaks  when  witnesses  disagree  considering  their  interest  or  prejudice  or  want  of 
them,  the  degree  of  attention  thej  were  likely  to  give  at  the  time  oi  the  events  or 
facts  of  which  they  speak,  their  manner  and  appearance,  contradictions  or  corrobor- 
ations, where  such  exist,  and  also  determining  for  yourselves  what  inferences  are 
fairly  to  be  drawn  from  the  facts  and  circumstances  as  you  find  them,  I  leave  you  to 
say  whether  or  not  you  are  fairly  satisfied  that  there  was  a  lack  of  good  faith  in  the 
picparation  and  publication  of  this  report.  If  you  are,  plaintiff  is  entitled  to  your 
verdict,  and  you  will  assess  his  damages  at  such  sum  as  you  think  fairly  propor- 
tioned to  the  injury  actually  sustained  by  him  by  reason  thereof,  some,  at  least  nom- 
inal damages  being  presumed.  And  in  determining  such  damages,  it  will  be  proper 
for  you  to  consider  what  nature  and  extent  of  his  business  and  what  his  business 
reputation  and  credit  were,  as  shown  by  the  evidence,  at  the  time  of  this  report,  and 
its  probable  effect  upon  them. 

It  is  discretionary  with  you,  in  the  exercise  of  your  good  judgment,  whether  or 
not  you  will  consider,  in  estimating  damages,  the  time  and  expense  of  plaintiff  in 
prosecuting  this  action,  including  reasonable  counsel  fees. 

In  case  you  should  find  that  actual  malice — an  express  desig^n  to  injure,  existed 
on  the  part  of  defendant's  agents,  or  willfulness  or  wantonness  of  a  culpable  nature, 
you  have  a  like  discretion  to  increase  the  damages  by  way  of  punishment  or  exam- 
ple. And,  on  the  contrary,  yon  may  consider  any  circumstances  in  mitigation  of 
damages  which  in  your  judgment  should  have  that  effect. 

If  on  the  contrary,  you  find  that,  although  the  statements  in  the  report,  or 
some  of  them,  were  untrue,  this  was  not  due  to  any  lack  of  good  faith  on  the  part  of 
defendant's  agents  in  their  nreparation  and  publication,  but  only  to  honest  mistake 
on  their  part,  then  defendant  is  entitled  to  your  verdict,  whatever  the  result  to 
plaintiff;  for  in  that  case  he  will  merely  have  suffered  from  one  of  those  aoddeats 
for  which  the  law,  from  wise  and  just  motives,  gives  no  remedy. 


T.  J.  Glidden  and  I.  M.  Jordan,  for  plaintiff. 
Wilby  &  Wald  and  T.  B.  Paxton,  for  defendant 
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,tJoHN  T.  Nixon  v.  David  W.  Van  Dykb. 

Where,  at  the  time  the  land  of  a  judgment  debtor  was  levied  upon,  and  ordered  to 
be  sold,  he  was  unmarried  and  was  not  living  with  an  unmarried  daughter,  nor 
an  unmarried  minor  son;  but  previous  to  the  day  fixed  for  the  sale  of  the  land, 
he  married.    Held,  he  was  entitled  to  the  benefit  of  the  homestead  law. 

O'Neall,  J. 

Plaintiff  asks  that  the  assignment  of  a  homestead  in  the  lands  ordered  to  be 
sold  be  set  aside,  and  that  the  sheriff  be  ordered  to  sell  the  said  lands  tmder  the  ap- 
praisement heretofore  made,  and  assigns  the  following  reasons:  "First,  because  at 
the  time  said  lands  were  ordered  to  be  sold  said  David  W.  Van  Dyke  was  an  un- 
married man  and  was  not  living  with  an  unmarried  daughter  nor  an  unmarried 
minor  son;  and,  second,  because  at  the  time  said  lands  were  levied  upon  and  at  the 
time  the  same  were  ordered  sold,  the  said  David  W.  Van  Dyke  was  not  entitled  to 
demand  a  homestead;  and,  third,  for  other  reasons  appearing  upon  the  proceedings 
and  papers  on  file  in  this  case." 

It  is  admitted  that  at  the  time  said  lands  were  levied  upon,  and  at  the  time  the 
order  of  sale  was  prranted  and  issued,  said  David  W^.  Van  Dyke  was  an  unma-ried 
man  and  was  not  living  with  an  unmarried  daughter  nor  an  unmarried  minor  son, 
but  previous  to  the  day  fixed  for  the  sale  of  the  lands  levied  upon,  said  David  W. 

tThis  decision  was  reversed  by  the  circuit  court;  see  opinion  1  Circ  Dec,  364. 
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Van  Dyke  married  and  became  the  head  of  a  family.  It  is  also  admitted  that  at  the 
time  of  the  levy  said  David  W.  Van  Dyke  was  not  entitled  to  demand  a  homestead. 

Section  5435  of  the  Revised  Statutes  of  Ohio  provides  that:  "Husband  and 
wife  living  together,  a  widow  or  widower  living  with  an  unmarried  daughter  or  an 
unmarried  minor  son,  may  hold  exempt  from  sale,  on  judgment  or  order,  a  family 
homestead  not  exceeding  $1,000  in  value;  and  the  husband,  or  in  case  of  his  failure 
or  refusal,  the  wife  shall  have  a  right  to  make  the  dew^-^-^  therefor;  but  neither  can 
make  such  demand  if  the  other  has  a  homestead."  This  section  points  out  the 
parties  entitled  to  a  homestead,  provides  that  the  value  shall  not  exceed  $1,000,  and 
gives  the  wife  the  right  in  case  of  the  failure  or  refusal  of  the  husband,  to  make  de- 
mand therefor. 

Section  5438  points  out  the  manner  of  setting  off  a  homestead.  In  this  section 
(5438)  this  expression  is  used:  "If  such  debtor  has  a  family,  and  if  the  lands  or 
tenements  about  to  be  levied  upon,  or  any  part  or  parcel  thereof,  constitute  the 
homestead  thereof,  etc.,"  from  the  expression  the  attorneys  for  plaintiff  claim  that 
the  right  to  demand  a  homestead  must  exist  at  the  time  of  the  levy. 

Section  5441  provides  that:  "Any  resident  of  this  state  who  is  the  head  of  a 
family,  and  not  the  owner  of  a  homestead,  may  hold  exempt  from  levy  and  sale  real 
or  personal  property,  to  be  selected  by  such  person,  his  agent  or  attorney,  at  any 
time  before  sale,  not  exceeding  $500  in  value,  in  addition  to  the  amount  of  chattel 
property-  otherwise  by  law  exempted." 

It  IS  argued  by  Mr.  O'Neall,  of  counsel  for  plaintiff,  that  section  5435  po^rits 
out  the  persons  who  are  entitled  to  a  homestead,  fixes  the  time  when  the  demand 
for  homestead  may  be  made,  but  does  not  fix  the  time  when  the  right  to  the  home- 
stead must  exist;  but  that  we  must  look  to  section  5438  in  which  we  find  the  ex- 
pression already  referred  to,  to- wit:  "The  lands  or  tenements  about  to  be  levied 
upon ;"  that  the  language  of  sections  5438  and  5441  are  almost  exactly  the  same,  and 
he  refers  the  court  to  the  case  of  Selders  v.  Lane,  reported  in  the  40th  O.  S.,  ;J4S,  in 
which  case  said  section  6441  was  construed,  bv  our  own  supreme  court,  where  it  held 
that  the  claim  of  Lane  based  upon  his  marriage  subsequent  to  the  levy,  is  neither 
within  the  letter  nor  spirit  of  the  statute.  It  was  further  argited  by  Gov.  McBur- 
ney,  also  of  counsel  for  plaintiff,  that  the  rendition  of  this  Judgment  and  levy  fixed 
the  rights  of  the  parties,  and  no  act  of  the  defendant,  Van  Dyke,  could  divest  plain- 
tiff of  his  lien. 

A  lien  having  once  attached  continues  so  long  as  the  judgment  has  life,  such 
lien  by  assignment  of  homestead  is  not  cancelled,  but  its  enforcement  by  sale  is  pre- 
vented so  long  as  the  premises  so  assigned  remain  the  home  of  the  debtor's  family, 
and  no  longer.  The  assignment  of  the  homestead  does  not  detach  or  remove  the 
judgment  lien.  Upon  the  death  of  Van  Dyke's  present  wife  plaintiff  would  be  en- 
titled to  an  order  of  sale.  Judgment  liens,  however,  cannot  destroy  the  home,  no 
matter  when  the  marriage  was  consummated.  The  leading  object  of  the  home- 
stead act  is  to  protect  the  home — ^a  home  not  for  the  husband  alone,  but  for  him 
and  his  wife  and  children ;  a  place  where  they  may  live  in  society  beyond  the  « each 
of  financial  misfortune  and  the  demands  of  creditors,  unless  they,  bv  mutual  act,  as 
by  sale,  divest  themselves  of  the  homestead.  But  it  is  argued  that  the  levy  divested 
the  defendant,  Van  Dyke,  of  his  homestead;  that  he  was  not  entitled  to  a  home- 
stead at  the  time  of  the  marriage:  that  he  had  been  divested  of  the  homestead  by 
the  levy  prior  to  his  marriage,  and  that  his  marriage  would  not  re-invest  him.  Not 
so;  the  levy  was  only  one  step  in  the  direction  of  divesting  him  of  his  homestead, 
he  could  not  be  divested  except  by  sale;  he  had  a  right  at  any  time  before  confir- 
mation to  pay  off  the  judgment;  if  at  any  time  before  sale  he  became  the  head  of  a 
family,  either  he  or  his  wife  had  a  right  to  demand  that  a  homestead  be  set  off.  He 
did  become  the  head  of  a  family  prior  to  the  sale  and  demanded  a  homestead.  I 
think  it  will  be  found  upon  careful  examination  of  the  statutes,  that  our  law  makes 
a  wide  distinction  between  holding  a  homestead,  not  exceeding  $1,000  in  value,  ex- 
empt from  sale,  on  judgment  or  order^  and  holding  in  lieu  of  a  homestead  $500 
worth,  exempt  from  levy  and  sale;  that  judgments  are  not  liens  on  goods  and  chat- 
tels until  levy  is  made  on  them.  What  is  held  in  lieu  of  a  homestead,  that  which 
keeps  the  wolf  from  the  door,  with  which  the  comforts  of  a  home  may  be  secured, 
may  be  held  exempt  from  levy  and  sale;  but  a  homestead  may  be  held  exempt  from 
sale.     In  my  opinion  the  motion  is  not  well  taken,  and  is,  therefore,  overruled. 
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[Ashtabula  Common  Pleas,  i886.] 

Leona  M.  McDowbll  v.  Wm.  Pitt  Nims. 

The  next  friend  of  an  infant,  can,  in  that  capacity,  make  an  affidavit  for  an  attach- 
ment, in  the  cause,  and  the  statement  in  the  affidavit  that  S.  deposes  that  she 
has  commenced  an  action  as  next  friend  for  M.,  sufficiently  avers  the  agency. 

Hearing  upon  motion  to  dissolve  an  attachment. 

Shbrman,  J. 

An  order  of  attachment  was  issued  in  this  action  and  levied  upon 
lands  of  the  defendant  in  said  county  of  Ashtabula,  after  the  filing  of  the 
following  affidavit: 

CAPTION.  ] 

'The  said  Sarah  A.  McDowell,  being  first  duly  sworn,  deposes  and  say^  that 
she  has  commenced  an  action  in  said  court,  as  next  friend  for  Leona  McDowell,  an 
infant,  against  the  said  William  Pitt  Nims,  defendant,  to  recover  the  sum  of  five 
thousand  dollars,  criminally  contr<iCted  to  the  said  plaintiff  by  said  de'endant,  as 
damages  for  divers  assaults  and  batteries,  committed  upon  the  person  of  the  said 
Leona  McDowell,  plaintiff,  in  manner  and  form  as  charged  in  her  petition;  and  the 
said  affiant,  Sarah  A.  McDowell,  says  that  the  claim  is  just,  and  there  is  now  justly 
due  to  the  said  Leona  McDowell,  as  damages  which  she  has  sustained  by  reaaon  of 
said  assaults  and  batteries,  from  said  defendant,  the  said  sum  of  five  thousand  dol- 
lars, which  she  ought  to  have  and  recover  from  said  defendant  Affiant  further 
says,  that  the  said  defendant  is  anon-resident  of  the  State  of  Ohio;  and  that  he  crim- 
inally incurred  the  obligation  for  which  this  suit  has  been  brought.    ♦    ♦    ♦    * 

This  affidavit  was  duly  signed  and  sworn  to  by  Sarah  A.  McDowell 
Finney  &  White,  for  the  motion,  cited  sec.  5522  of  the  Rev.  Stat., 
and  maintained  that  the  affidavit  must  contain  a  specific  allegation  that 
the  affiant  was  the  agent  of  the  infant  plaintiff,  and  also  that  the  next 
friend  was  not  to  be  considered  as  agent  in  the  absence  of  such  an 
allegation. 

Talcott  Brothers,  and  Northway  &  Fitch,  for  plaintiff,  claimed: 

1.  That  an  affidavit  or  attachment  under  sec.  5622,  Rev.  Stat, 
need  not  state  that  it  is  made  by  the  plaintiff,  his  agent  or  attorney; 
the  fact,  if  disputed,  can  be  proven  by  evidence  aliunde.  Sutliff  v.  Bank 
of  Chenango,  1  W.  L.  M.,  214;  Winchester  v.  Pierson,  8  W.  L.  J.,  181; 
see  Walker  &  Bates*  Digest,  vol.  1,  page  95. 

2.  Affidavits  filed  after  the  order  of  attachment  was  granted  and 
which  fully  establish  the  fact  of  such  agency,  are  offered  in  evidence  at 
this  hearinjz:. 

8.  Should  it  be  necessary  to  allege  such  agency  in  the  affidavit, 
it  is  not  indispensible  that  the  words  of  the  statute  should  be  used,  if  the 
affidavit  contains  language  fully  equivalent,  or  clearly  showing  the  fact 
of  agency.     See  Creasser  v.  Young,  31  Ohio  St.,  67. 

4.  This  affidavit  alleges  such  agency  in  that  it  describes  the  affiant 
as  next  friend,  and  also  states  that  the  action  is  brought  for  the  benefit 
of  the  infant;  and  under  section  4498,  Rev.  Stat.,  a  court  is  authorized 
to  take  judicial  notice  that  the  next  friend  is  the  agent.  In  fact  the  aez^ 
friend  can  be  nothing  but  an  agent  so  far  as  the  suit  is  concerned. 
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Sherman,  J. 

This  motion  raises  the  question,  as  to  whether  or  not  the  allegations 
of  the  affidavit  do  substantially  amount  to  a  declaration  that  Sarah  A. 
McDowell,  the  procheinami^  was  the  agent  ol  Leona  ivIcDowell,  the 
infant,  and  acting  as  such  agent  when  she  made  this  affidavit.  This 
court  is  of  opinion  that  the  allegations  of  the  affidavit  are  a  sufficient 
declaration  of  agency;  and  that  the  motion  to  dissolve  the  attachment 
should,  therefore,  be  overruled.  In  coming  to  this  conclusion  it  is  un- 
necessary to  pass  upon  the  further  question  raised,  and  hold  that  the  affi- 
davit need  not  state  the  fact  of  agency  at  all,  but  that  it  could  be  made  to 
appear  from  evidence  aliunde.  Nor  is  it  necessary  to  determine  what 
authority  the  cases  cited  by  counsel  for  plaintifE  from  the  district  court  of 
Cuyahogn  county,  and  the  superior  court  of  Cincinnati,  shall  have  in 
this  county. 


EMINENT  DOMAIN.  884 

[Hamilton  Probate  Court,  i88(S.) 

ClKCIKlfATI  &  SpRINGFIBLD  R.  R.  Co.  V.  SPRING  GrOVB  AvK, 

Co.  BT  AL. 

1.  The  rule  that  the  power  of  a  railway  company  to  appropriate  property  is  not  ex- 

hausted b^  one  exercise,  but  may  be  exercised  for  side  tracks,  depots,  etc^  ai 

its  necessities  may  require,  is  not  confined  to  private  property. 

2.  Under  the  amendment  of  the  act  of  1852,  providing  that  railroads  may  condemn 
lands  for  the  purposes  of  side  tracks,  depots,  etc.,  as  the  necessities  of  its  busi- 
ness may  require,  a  railroad  may  appropriate  a  right-of-way  across  a  turnpike 
for  its  side  tracks. 

GOKBEL,  J. 

The  plaintiff  alleges  that  it  is  a  corporation  organized  and  doing 
business  under  the  laws  of  Ohio  and  owning  a  railroad  running  from 
the  city  of  Cincinnati  to  the  city  of  Springfield;  that  the  defendant, 
The  Spring  Grove  Avenue  Company,  is  a  corporation  owning  and  con- 
trolling Spring  Grove  Avenue;  that  part  of  the  property  described  in 
the  petition  adjoins  and  abuts  on  said  avenue,  that  by  reason  of  the  in- 
crease of  business  at  and  near  this  point  it  has  not  sufficient  tracks  and 
facilities  to  do  said  business,  and  that  it  has  not  the  right-of-way  and 
grounds  to  build  the  necessary  additional  side  tracks  and  connection,  and 
it  is  necessary  to  appropriate  said  lands  and  the  right-ot  way  to  cross 
Spring  Grove  Avenue. 

A  motion  was  filed  by  the  Spring  Grove  Avenue  Company  to  dis- 
miss the  proceedings  as  to  it  for  the  following  reasons:  (1.)  Because  it 
does  not  appear  by  the  petition  that  said  company  has  power  to  make  the 
appropriation  sought.  (2.)  Because  said  petition  does  not  show  a 
necessity  for  said  appropriation. 

As  to  the  first  objection  made,  has  this  company  the  power  to  con- 
demn the  right-of-way  to  cross  Spring  Grove  Avenue  for  the  purpose  in 
the  petition  stated? 

It  was  a  doubtful  question  until  after  the  ruling  made  by  the  su- 
preme court  in  the  case  of  T.  &  W.  R.  R.  v.  Daniels,  16  O.  S.,  890, 

3    L  B        40 
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whether  a  railroad  company  had  power  after  the  location  of  the  road  to 
make  alterations  or  additions  to  the  road  other  than  by  a  change  of  the 
location  or  grade,  such  as  making  new  side  tracks  or  the  like;  but  that 
doubt  no  longer  exists. 

The  amendment  of  the  act  of  1862,  which  provided  for  a  change  of 
location  or  grade  of  roads  and  to  add  to  it  side  tracks,  depots,  etc.,  and 
condemn  anew  lands  for  that  purpose  as  the  necessities  ot  the  business  re- 
quire, has  been  incorporated  in  substance  in  the  Rev.  Stat.,  and  receivea 
a  construction  in  the  case  referred  to.  In  that  case  it  was  held  that  the 
power  to  appropriate  property  was  not  exhausted  after  the  location  of  the 
road,  and  that  a  railroad  company  had  power  to  condemn  land  for  new 
side  tracks  when  they  became  necessary  in  the  proper  management  of  the 
road. 

Is  this  power  limited  to  private  property  or  does  it  confer  power  to 
appropriate  a  right-of-way  across  a  turnpike? 

The  ruling  made  in  T.  &  W.  R.  R.  v.  Daniels,  as  to  the  appropria- 
tion of  private  property  by  a  railroad  company,  is  equally  applicable  to 
the  appropriation  of  public  property.  There  \^  no  difference  except  as 
to  the  nature  of  the  property  and  its  uses.  The  defendant  is  a  corpora- 
tion holding  a  franchise  of  a  turnpike  for  the  use  of  the  public.  It  is 
subject  to  legislation  and  the  use  may  be  limited  by  public  exigency. 

But  where  such  franchise  is  held  for  an  important  public  use,  an 
appropriation  can  not  be  made  when  such  taking  would  defeat  the  former 
use,  and  in  effect  overrule  the  corporate  franchise.  But  that  is  not  this 
case.  Here  it  is  sought  to  cross  the  turnpike  to  have  access  to  other 
property.  It  does  not  appear  that  the  two  uses  are  inconsistent,  or  that 
the  railroad  company  will  defeat  or  materially  interfere  with  the  turn- 
pike company. 

The  question  of  its  interference  becomes  one  of  compensation. 

As  to  the  second  objection,  I  think  the  petition  on  its  face  shows  a 
necessity  for  the  appropriation  asked.  Whether  the  allegations  made 
in  connection  therewith  are  true  are  matters  of  proof. 

The  motion  to  dismiss  will  be  overruled. 

C.  B.  Matthews,  for  Railroad  Co. 
B.  A.  Ferguson,  for  Turnpike  Co. 


419  CRIMINAL  LAW. 

[Miami  Common  Pleas.] 

State  of  Ohio  v.  Granvbllb. 

The  court  has  power  to  admit  a  prisoner  to  bail  after  conviction  and  before 
tence. 

Wright,  J. 

The  defendant  was  tried  and  convicted  at  the  present  term  of  the 
court  of  perjury.  Pending  the  hearing  and  determination  of  a  motion 
for  a  new  trial,  the  defendant,  through  his  counsel  makes  an  application 
to  be  admitted  to  bail;  the  grounds  being  that  his  financial  affairs  are  in 
a  complicated  and  unsettled  condition,  demanding  his  personal  attention, 
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and  that  he  may  have  the  opportunity  to  prepare  for  the  hearing  of  his 
said  motion.  That  the  court  has  discretionary  power,  at  any  time  iJter 
conviction,  and  before  sentence,  to  admit  to  bail  in  proper  cases,  is  fully 
established  in  this  state  by  a  recent  decision,  viz.:  Hampton's  case,  42 
O.  S.,  401. 

The  court's  decision  in  that  case  is  based  on  our  bill  of  rights,  to- 
wit:  **A11  persons  shall  be  bailable  by  sufl&cient  sureties,  except  for 
capital  ofienses  where  the  proof  is  evident,  or  the  presumption  is  great." 
Section  9. 

The  court  say,  that  the  only  limitation  on  this  section  of  our  con- 
stitution is  sec.  7325,  Rev.  Stat.  This  provides  that  **when  a  person  is 
convicted  of  a  felony,  and  execution  of  the  sentence  is  suspended,  the 
court  shall  order  him  into  the  custody  of  the  sheriff,  to  be  imprisoned 
until  the  case  is  disposed  of,  etc."  This  section  as  it  plainly  shows,  only 
applies  after  sentence.  There  is  then,  no  limitation  on  the  constitutional 
right  to  bail  until  after  sentence;  and  hence  the  right  to  bail  after  convic- 
tion, and  before  sentence  is  as  complete  as  before  conviction.  No  one 
doubts,  that  in  cases  of  felony,  before  conviction,  a  defendant  is  entitled 
to  bail,  as  a  matter  of  right,  upon  tendering  sufficient  sureties.  No 
reason  can  be  assigned  why  it  is  not  equally  so  after  conviction,  and  be- 
fore sentence. 

I  therefore  hold,  that  the  defendant  is  entitled  to  bail  upon  tendering 
sufficient  sureties.  The  only  difference  between  the  taking  of  bail  be- 
fore, and  after  conviction,  being  the  amount  of  it,  it  should  as  a  rule  be 
much  larger  after  conviction.    Defendant's  bail  is  fixed  at  $49000« 


POOLING  AGREEMENT.  419 

[Cincinnati  Superior  Court,  General  Term,  May,  i885.] 

Griffith  P.  Griffith  v.  H.  J.  Jbwett,  pt  ai,. 

An  agreement  by  which  the  stockholders  of  a  railway  company  confer  the  power 
to  vote  upon  their  shares,  for  a  lawful  purpose,  is  not  illegal,  or  against  public 
policy,  but  such  agreement  may  be  revoked  at  any  time  by  any  one  of  the  sub- 
scribmg  shareholders,  notwithstanding  it  is  in  terms  irrevocable. 

The  case  was  reserved  to  the  general  term  upon  motion  for  a  tem- 
porary injunction.  It  was  heard  upon  the  pleadings  and  certain  deposi- 
tions and  afiBdavits  filed  by  the  parties. 

'  The  material  facts  of  the  case,  about  which  there  is  no  dispute,  are 
that  the  Cincinnati,  Hamilton  and  Dayton  Kailroad  Company  is 
organized  under  the  laws  of  Ohio,  having  a  capital  stock  of  $3,600,000, 
divided  into  thirty-five  thousand  shares  of  $100  each.  In  the  month  oi 
March,  1886,  the  owners  of  19,854  shares  of  said  stock  entered  into  an 
agreement  of  which  the  following  is  a  copy: 

"TRUST  AGREEMENT.- 

''Whereas,  it  is  deemed  important  to  the  interests  of  the  stockholders  of  the 
Cincinnati,  Hamihon  and  Dayton  Railroad  Company  to  create  a  trust  with  a  share- 
holding body  as  beneficiaries  thereof,  in  order  that  the  stock  of  said  company  shall 
not  be  liable  to  be  brought  up  for  speculative  control,  and  to  secure  safe  and  pm- 
dent  management  in  the  interest  of  the  public  as  well  as  the  stockholders,  and  like- 
wise, to  guard  against  the  consolidation  of  the  stock  of  said  company  with  another 
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company,  or  a  sale  or  lease  of  its  road,  or  the  granting  of  aid  to,  or  leasing  or  pur- 
chasing other  roads  without  full  knowledge  and  due  consideration  on  the  part  of 
stockholders,  the  undersigned  stockholders  in  said  company,  either  at  law  oi  in 
equity,  each  in  consideration  of  the  agreement  of  the  other,  and  of  the  benefits  to  be 
derived  from  the  stipulations  hereiiialier  contained,  liave  agreed  »»  tollows: 

"i.  To  assign  and  transfer  on  the  books  of  said  company  to  the  trustees  here- 
inafter named  the  number  of  shares  of  stock  owned  or  held  by  them  in  said  com- 
pany set  opposite  their  respective  names;  and  they  and  each  of  them,  for  the  con- 
sideration aforesaid,  and  of  $i,  to  each  of  them  paid  by  the  trustees  hereinafter 
named,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  sell,  assign,  and 
transfer  to  said  trustees  the  said  shares  of  stock  so  held  or  owned  by  them  and  set 
opposite  their  respective  names,  and  do  hereby  respectively  authorize  and  empower 
the  said  trustees  hereinafter  named,  or  any  two  of  them,  as  their  attorneys  in  fact, 
to  cause  said  transfer  to  be  made  on  the  books  of  said  company,  subject  to  the 
trusts  and  conditions  herein  declared. 

"2.  The  said  shares  of  stock  so  transferred  shall  be  held  by  said  truste<:s  for 
the  common  benefit  of  all  the  parties  to  this  agreement,  and  of  those  who  may  be- 
come such  as  herein  provided. 

**3.  The  said  sale  and  transfer  of  stock  shall  become  operative  when  the 
owners  of  a  majority  of  the  thirty-five  thousand  shares  into  which  the  capital  stock 
of  said  company  is  divided,  shall  in  person,  or  by  attorney,  have  signed  or  ratified 
this  agreement. 

"4.  As  soon  as  practicable,  after  said  transfer  of  stock  on  the  books  of  said 
company  has  been  made,  said  trustees  shall  execute  and  issue  to  the  subscribers 
hereto  assignable  trust  certificates  for  the  number  of  shares  set  opposite  their  re- 
spective names,  or  to  the  persons  who  may  by  assignment  have  become  entitled 
thereto,  which  certificate  shall  be  in  the  form  following: 
"The  Cincinnati,  Hamilton  and  Dayton  Railroad  Company  Trust  Certificates: 

"This  is  to  certify  that and  assigns entitled  to shares  of  one 

hundred  dollars  each  of  the  beneficial  interest  in  the  capital  stock  of  the  Cincinnati, 
Hamilton  and  Dayton  Railroad  Company,  certificates  for  which  are  issued  to  Hugh 
J.  Jewett,  Casimir  L.  Werk,  and  A.  S.  Winslow,  trustees,  under  and  in  pursuance 
of  a  certain  trust  agreement  made  in  the  year  1886,  between  certain  stockholders  of 
said  company  and  the  said  Hugh  J.  Jewett,  Casimir  L.  V/  erk  and  A.  S.  Winslow,  as 
trustees  under  said  agreement. 

"The  holder  of  this  certificate  is  entitled  to  the  beneficial  rights  and  interest 
1  '•oxided  in  and  by  the  said  trust  agreement,  including  a  propottiorate  share  of  all 
dividends  declared  and  paid  on  the  stock  of  the  Cincinnati,  Hamilton  &  Dayton 
Railroad  Company,  held  in  trust  as  aforesaid. 

"In  witness  whereof,  the  said  trustees  have  caused  this  certificate  to  be  signed 
by  one  of  .said  trustees,  and  countersigned  by  their  secretary,  at  Cincinnati,  this 
day  of A.  D.  18 — 

"5.  Said  trustees  shall  serve  for  the  term  named  herein  and  until  their  suc- 
cessors shall  be  elected  and  qualified;  shall  provide  for  the  orderly  transfer  of  said 
certificates,  and  for  the  registration  thereof,  at  som^  convenient  place  in  the  city  of 
Cincinnati. 

"6.  The  trust  hereby  created  shall  vest  in  the  trustees  herein  named,  their  sur- 
vivors and  successors;  and  in  case  of  any  of  them  declining  to  accept  or  serve,  or 
the  death,  resignation  or  disability  of  one  of  them  during  me  term  for  which  they 
are  or  may  be  appointed  or  elected,  the  surviving  trustees  shall  appoint  a  new  trus- 
tee to  fill  the  vacancy,  with  like  powers,  duties,  etc.  In  the  event  of  said  trustees 
failing  to  agree  to  fill  such  vacancy,  or  of  two  of  said  trustees  resigning,  dying,  or 
becoming  disqualified,  so  that  there  shall  be  but  one  trustee  surviving,  wen  the 
holders  of  the  trust  certificates  shall  be  called  together  to  elect  a  trustee,  or  trus- 
tees, to  fill  such  vacancy  or  vacancies. 

"7.  Said  trustees  shall  have  power  to  admit  to  the  benefit  of  this  trust  on  an 
equal  footing  with  the  original  parties  hereto,  such  stockholders  in  said  company  as 
may  desire  to  become  parties  to  this  agreement,  reserving  a  sufficient  number  of 
shares  which  are  required  under  the  laws  of  Ohio  for  the  preservation  of  the  cor- 
porate privileges,  franchises  and  property  of  said  company. 

"8.  The  trust  hereby  created  shall  continue  until  the  first  Monday  in  May,  A. 
D.  1891,  and  thereafter  shall  be  determined  by  a  vote  or  the  written  assent  of  two- 
thirds  of  the  holders  of  said  trust  certificates,  aiid  a  meeting  shall  be  called  for  that 
purpose  by  said  trustees  durinsr  April  1891 ;  provided,  that  whenever  said  trust  ex- 
pires or  is  in  any  manner  terminated,  the  trustees  shall  forthwith  cause  to  be  trans- 
ferred on  the  books  of  the  Cincinnati,  Hamilton  &.  Dayton  Railroad  Company  the 
stock  so  held  in  trust,  and  deliver  the  certificat^^s  thereof  to  the  holders  of  the  said 
trust  certificates. 
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"9.  Said  trustees  shall  receive  no  compensation  for  their  services;  but  nothing 
herein  shall  be  so  construed  as  to  prohibit  either  of  said  trustees  from  becoming^  in- 
dividual owners  or  holders  of  said  trust  certificates,  or  voting  for  themselves  as  di- 
rectors of  said  railroad  company. 

''la  It  is  understood  and  agreed  that  the  legal  title  to  the  stock  transferred 
under  or  by  virtue  of  this  a'-reement  shall  remain  vested  in  the  said  trustees,  their 
survivors  and  successors  during  the  continuance  of  the  trust  herein  provided,  and 
that  they  shall  demand,  receive  and  collect  the  dividends  thereon  from  time  to  time 
as  they  may  be  declared  by  said  railroad'  company,  which  they  shall  pay  or  cause  to 
be  paid  to  the  holders  of  the  trust  certificates  aforesaid. 

*'ii.  The  stockholders,  parties  hereto,  hereby  constitute  and  appoint  the  said 
trustees  their  true  and  lawful  attorneys  and  proxies  to  appear,  represent  and  vote 
for  them  at  all  meetings  of  the  stockholders  of  the  said  (Cincinnati,  Hamilton  and 
Dayton  Railroad  Company,  and  the  powei  hereby  given  shall  continue  irrevocably 
and  be  jointly  exercised  by  them,  their  successors  as  herein  provided,  or  any  two 
of  them  during  the  existence  of  the  trust  hereby  created,  subject,  however,  to  the 
conditions  following: 

*'That  when  the  question  to  be  voted  on  is  one  relating  to  the  consolidation  of 
the  stock  ot  the  said  company,  or  the  sale  or  lease  of  saia  company's  road  to  an- 
other company,  or  the  granting  of  aid  to  or  the  leasing  or  purchasing  of  other 
roads,  or  the  issue  or  guarantee  of  bonds,  or  the  creation  of  preferred  stock,  which 
requires  the  approval  of  the  owners  of  a  certain  portion  ot  the  whole  stock,  the 
trustees  shall  notify  the  holders  of  said  trust  certificates,  at  a  called  meeting,  of  the 
nature  of  the  questions  upon  which  a  vote  is  desired,  and  said  trustees  shall  cast 
their  vote  in  accordance  with  the  determination  of  such  certificate  holders  at  such 
meeting. 

"12.  Whenever  meetings  of  the  trust  certificate  holders  are  to  be  held  as  here- 
in provided,  at  least  ten  days  notice  thereof  shall  be  given  by  publication  in  at  least 
one  daily  newspaper  of  Cincinnati,  and  by  notice  mailed  to  each  of  said  certificate 
holders,  whose  place  of  residence  is  known,  stating  in  such  notice  and  publication, 
specifically,  the  time,  place  and  object  of  the  meeting. 

"In  witness  whereof  the  undersigned  stockholders  as  aforesaid  have  hereunto, 
or  agreements  of  the  same  tenor  and  effect,  subscribed  their  names  and  set  oppo- 
site thereto  the  number  of  shares  held  or  owned  by  them  respectively,  which  they 
desire  to  be  held  in  trust  as  aforesaid,  and  the  said  trustees  have  likewise,  as  evidence 
of  their  acceptance  of  said  trust,  hereunto  affixed  their  respective  signatures,  this 
24th  day  of  March,  A.  D.  1886." 

Pursuant  to  the  agreement,  the  shares  o^  stock  owned  by  the  sub- 
scribers thereto  were  transferred  on  the  books  of  the  company  to  the 
trustees,  Jewett,  Werk  and  Winslow,  and  a  trust  certificate  in  the  form 
prescribed  in  the  agreement  was  issued  by  the  trustees  to  each  of  the 
subscribers  for  shares  equal  in  number  to  the  shares  so  by  each  trans- 
ferred. On  the  back  of  each  of  the  "trust  certificates"  was  indorsed 
these  words:  **The  within  certificate  does  not  give  the  holder  a  right 
to  vote  at  the  meetings  or  elections  of  the  company;"  also,  a  form  by 
the  use  of  which  the  holder  might  transfer  the  certificate  to  another. 
After  the  execution  of  said  agreement  and  the  delivery  of  the  ** trust 
certificates/*  the  plaintiff  became  the  purchaser  of  more  than  three 
thousand  shares,  represented  by  such  certificates,  and  the  cross-petitioners, 
Christopher  Meyer,  Eugene  Zimmerman  and  Henry  S.  Ives,  who  join 
with  plaintiff  and  pray  for  the  same  relief,  have  in  like  manner  become 
the  holders  of  "trust  certificates"  representing  over  three  thousand 
shares  of  said  stock.  The  certificates  held  by  the  plaintiff  and  other 
parties  above  named  were,  before  the  commencement  of  this  action, 
tendered  to  the  trustees  with  the  request  that  the  shares  of  stock  rep- 
resented by  them  be  transferred  on  the  books  of  the  company  to  the  re- 
spective holders  of  the  trust  certificates — which  request  was  declined  by 
the  trustees.  The  plaintiff  and  the  defendants  who  join  with  him, 
allege  that  the  trustees  retaining  the  legal  title  to  said  stock  intend 
voting  upon  the  same  for  directors  of  the  company  in  disregard  of  the 
wishes  of  the  holders  of  the  trust  certificates.    The  answer  of  the 
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trustees  formally  denies  some  of  the  foregoing  facts,  but  they  were  not 
disputed  at  the  hearing.  The  trustees  also  allege  that  the  agreement 
was  made  in  good  faith  for  the  purposes  set  forth  in  the  preamble  thereto, 
and  that  plaintiff  and  others  have  combined  together  to  purchase  the 
stock  of  the  company  and  obtain  control  thereof  **f or  speculative  pur- 
poses; that  is  to  say,  for  the  purpose  of  selling  or  leasing  said  property 
to  some  other  corporation  or  body  of  individuals,  making  to  themselves 
a  profit  thereby.**  These  allegations  are  strenuously  denied  by  plaintiff 
and  the  other  parties  who  have  purchased  trust  certificates.  They  ask 
an  injunction  to  restrain  the  trustees  from  voting  upon  the  shares  of 
stock  represented  by  the  trust  certificates,  and  to  compel  the  transfer  to 
them  on  the  books  of  thecompanyof  the  shares  represented  by  certificates 
held  by  them. 

Pkck,  J. 

The  construction  of  the  agreement  is  much  disputed  and  its  legality 
questioned.  Perhaps  the  most  important  point  is  to  determine,  if  we 
can,  what  is  its  real  purport  and  effect.  By  means  of  the  agreement  a 
large  number  of  the  stockholders  of  the  Cincinnati,  Hamilton  and  Day- 
ton Railroad  Company  have  combined  together  and  placed  the  legal  title 
to  their  stock  in  the  hands  of  the  three  trustees,  and  the  latter  are 
thereby,  as  well  as  by  the  express  terms  of  the  agreement,  authorized  to 
cast  the  vote  of  such  shares  at  elections  for  directors  of  the  company. 
There  was  no  consideration  moving  from  the  trustees  to  the  stockholders 
to  support  the  agreement,  and  the  trust  is  not  coupled  with  any  interest 
in  the  trustees.  The  consideration  between  the  cestuis  que  trust  is 
found  in  their  mutual  promises  and  action.  The  transfer  of  each  is 
made  in  consideration  of  a  like  transfer  by  the  others. 

Thus  far  we  find  nothing  illegal  in  the  agreement.  We  know  of  no 
reason  why  two  or  more  stockholders  may  not  combine  their  shares  in  the 
hands  of  a  common  trustee,  either  for  the  simple  purpose  of  empowering 
the  latter  to  cast  the  vote  of  the  shares,  if  the  object  for  which  the  vote  is 
to  be  cast  be  not  illegal,  or  upon  such  terms  as  will  give  to  each  of  them 
a  beneficial  interest  in  the  whole  of  the  stock  so  transferred.  In  the 
latter  case  the  agreement  could  only  be  revoked,  as  it  was  made  by  the 
consent  of  all  the  parties  beneficially  interested.  As  the  entire  stock 
of  one  shareholder  may  be  purchased  by  another,  there  seems  to  be  no 
reason  whj'  one  may  not  acquire  less  than  an  entire  interest  in  the 
stock  of  another.  Shares  of  stock  are  frequently  held  by  partners,  by 
unincorporated  companies,  and  by  other  associations  of  individuals,  and 
there  appears  to  be  nothing  in  the  law  or  its  policy  which  forbids  the 
practice. 

The  right  of  the  plaintiff  to  the  relief  demanded  seems  to  us  to  de- 
pend upon  the  question  whether  this  agreement  is  such  as  to  confer  upon 
each  subscriber  a  beneficial  interest  in  the  stock  of  all  the  others,  or 
whether  it  is  in  effect  a  mere  combination  of  the  voting  power  of  the 
shares  owned  by  the  parties  to  it,  leaving  to  each  of  them  in  severalty  the 
entire  beneficial  interest  other  than  the  voting  power.  The  purpose  of 
the  agreement  was  to  control  the  company  and  its  property.  That  pur- 
pose is  avowed  in  the  preamble,  the  statement  being  that  it  is  made  "to 
secure  safe  and  prudent  management"  of  the  road,  and  to  guard  against 
the  consolidation,  sale  or  lease  of  the  road,  and  against  other  action 
which  it  appears  the  subscribers  feared  might  be  ^aken  if  the  company 
should  pass  into  the  control  of  other  parties.    The  management  of  the 
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company  could  only  be  secured  by  controlling  the  votes  of  the  share- 
holders. Hence  the  provision  requiring  the  signatures  of  the  owners  of 
a  majority  of  the  shares  to  give  elTect  to  the  afa:reement,  and  hence  the 
numerous  and  careful  provisions  confining  the  power  to  vote  the  shares 
of  the  subscribers  upon  the  trustees,  some  of  which  were  unnecessary, 
for  the  placing  of  the  legal  title  of  the  stock  in  the  trustees  would  of  itself 
authorize  them  to  vote  upon  it.  (Franklin  Bank  v.  Commercial  Bank, 
36  Ohio  St.,  356.)  To  secure  the  vote  of  this  stock  was  then  the  main 
purpose  of  the  contract.  That  being  secured  to  the  trustees  in  the 
manner  described,  it  is  provided  that  they  shall  forthwith  issue  to  each 
subscriber  an  assipnable  trust  certificate  for  the  number  of  shares  op- 
posite his  name.  The  trustees  are  authorized  to  receive  and  pay  over  to 
each  of  the  beneficiaries  a  proportionate  share  of  the  dividends  from  time 
to  time  declared  by  the  company.  They  are  required  to  make  provision 
for  the  orderly  transfer  and  registration  of  the  certificates,  and  are 
authorized  to  admit  to  the  agreement  such  other  stockholders  as  may 
desire  to  become  parties  to  it.  The  certificates  were  to  be  so  worded  as 
to  show  that  the  holders  were  entitled  to  the  same  number  of  shares  as 
they  had  subscribed,  and  the  shares  were  of  the  same  value,  viz.,  one 
hundred  dollars  each. 

The  principal  rights  of  a  stockholder,  are  said  to  be  to  participate  in 
the  dividends  of  the  company,  and  on  the  winding  up  thereof  to  receive 
a  proportionate  share  of  the  assets.  There  is  also  an  incidental  right  of 
a  shareholder  of  great  value,  that  of  assigning  or  transferring  the  stock 
to  another  party  at  will.     (Morawetz  on  Corporations,  sec.  321.) 

The  provisions  of  the  ** trust  agreement**  above  referred  to»  care- 
fully preserve  to  the  holder  of  each  certificate  issued  under  it,  the  right 
to  dividends,  and  the  pow*;r  to  assign.  In  connection  with  the  latter  the 
division  of  the  stock  into  shares  of  moderate  amount  is  important  as  an 
aid  to  transfer.  This,  too,  is  provided  for  by  the  agreement.  The  right 
to  participate  in  the  assets  of  the  company  upon  dissolution  in  this  case 
depends  upon  a  contingencj'  so  remote  and  improbable  that  it  may 
fairly  be  presumed  that  the  parties  did  not  deem  it  worthy  of  mention, 
but  it  is  plain  that  if  such  contingency  should  happen  the  holder  of  a 
certificate,  under  this  agreement,  would  be  entitled  to  his  proportionate 
share  of  such  assets. 

This,  then,  is  the  state  of  the  case.  As  soon  as  the  stock  was  trans- 
ferred to  the  trustees  they  issued  a  certificate  to  the  person  from  whom 
they  received  it,  showing  that  he  was  entitled  to  every  element  of  value 
that  enters  into  the  stock  in  the  same  proportion  and  the  same  manner 
as  when  he  held  the  certificate  of  stock,  except  the  right  to  vote  upon 
it.  The  latter  is  all  that  is  left  to  the  trustees.  The  power  to  collect 
and  pay  over  the  dividends  is  simply  a  power  to  collect  and  pay  to  each 
certificate  holder  the  dividends  declared  upon  the  stock  of  each.  The 
trustees  can  not  change  or  re-distribute  the  amount  in  any  way,  but  must 
pay  over  the  same  amount  of  dividend  the  certificate  holder  would  re- 
ceive if  he  held  the  certificate  of  stock. 

The  interests  of  these  trust  certificate  holders  in  everything  except 
the  votir*g  power  of  the  stock  are  as  distinctly  separated  as  are  the  in- 
terests of  the  stockholders  of  a  corporation,  or  the  depositors  in  a  bank. 
It  has  been  suggested  that  if  the  trustees  were  to  lose  part  of  the  money 
received  by  them  as  dividends,  the  certificate  holders  might  be  compelled 
to  distribute  the  loss  amon^  themselves  pro  rata,  and  that  this  shows  a 
joinder  of  interests;  but  a  common  calamity  does  not  necessarily  imply 
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a  joint  interest.  The  failure  of  a  bank  may  cause  a  proportionate  loss  to 
all  depositors,  but  it  will  hardly  be  contended  that  their  interests  in  the 
assets  of  the  bank  are  other  than  several. 

The  agreement  may  finally  be  reduced  to  this:  the  entire  beneficial 
interest  in  the  stock  is  severally  vested  in  the  certificate  holders,  the  vot- 
ing power  in  the  trustees,  and  the  situation  does  not  differ  materially 
from  what  it  would  be  if  the  stockholders  retaining  their  shares  had 
simply  united  in  a  proxy  authorizing  the  trustees  to  cast  the  vote  of  all 
of  them  for  directors. 

We  can  perceive  no  reason  why  any  number  of  shareholders,  either 
by  means  of  a  proxy  or  by  vesting  the  legal  title  in  another,  may  not 
authorize  him  to  vote  upon  their  stock,  and,  as  such  is  the  substance  of 
this  agreement,  we  consider  it  not  illegal.  So  long  as  the  parties  to  it, 
or  their  successors  in  interest,  are  satisfied  with  it.  no  other  person  may 
complain,  and  the  ''irrevocable  clause"  does  not  affect  the  rights  of  any 
one.  But  if  the  equitable  owner  elects  to  withdraw  the  legal  title  from 
the  holder  thereof,  the  case  assumes  a  different  aspect.  As  we  have 
heretofore  seen,  it  is  a  dry  trust  —the  trustees  having  no  interest  to  set 
up  in  favor  of  its  continuance;  but  the  parties  have  agreed  that  this 
power  to  vote,  vested  in  the  trustees,  shall  be  irrevocable.  Can  this  pro- 
\|^ion  be  sustained  as  against  the  demand  of  certificate  holders — that 
they  be  permitted  to  revoke?  If  such  demand  be  not  complied  with,  the 
party  holding  the  entire  beneficial  interest  in  the  stock  can  not  cast  the 
vote  thereof,  while  it  may  be  voted  upon  by  one  having  no  interest  in  it 
or  in  the  company;  and  so  it  may  come  to  pass  that  the  ownership  of  a 
majority  of  the  stock  of  a  company  may  be  vested  in  one  set  of  persons, 
and  the  control  of  the  company  irrevocably  invested  in  others.  It  seems 
clear  that  such  state  of  affairs  would  be  intolerable,  and  is  not  contem- 
plated by  the  law,  the  universal  policy  of  which  is  that  the  contiol  of 
stock  companies  shall  be  and  remain  with  the  owners  of  the  stock.  The 
right  to  vote  is  an  incident  of  the  ownership  of  stock,  and  can  not  exist 
apart  from  it.  Freon  v.Carriage  Co.,  43  O.  S.,  38;  Hafer  v.  N.  Y.,  L. 
E.  &  W.  Ry.  Co.,  14  W.  L.  B.,  68.  The  owners  of  these  trust  certifi- 
cates are,  in  our  opinion,  the  equitable  owners  of  the  shares  of  stock 
which  they  represent,  and  being  such,  the  incidental  right  to  vote  upon 
the  stock  necessarily  pertains  to  them.  They  may  permit  the  trustees  as 
holders  of  the  legal  title,  to  vote  in  their  stead,  if  they  choose,  but  when 
they  elect  to  exercise  the  power  themselves,  the  law  will  not  permit  the 
trustees  to  refuse  it  to  them. 

As  to  the  allegations  of  the  answer  concerning  the  motives  of  defend- 
ants in  entering  into  the  agreement,  we  can  only  say  that  we  see  no 
reason  to  doubt  that  their  motives  were  laudable;  but  that  can  not 
materially  affect  the  case,  as  we  have  only  to  do  with  their  action  and  its 
effect.  So,  also,  as  to  the  allegation  that  plaintiff  and  certain  of  the  de- 
fendants have  combined  to  purchase  a  controlling  interest  in  the  stock  of 
the  company  for  speculative  purposes,  we  can  only  say  that  it  seems 
probable  that  they  have  combined  to  purchase  a  majority  of  the  shares  in 
order  to  secure  control  of  the  company,  but  that  is  not  of  itself  an  unlaw- 
ful proceeding,  and  as  to  their  alleged  speculative  purposes,  no  proof  to 
sustain  the  allegation  has  been  offered.  Moreover,  we  are  dealing  with 
rights  of  property,  and  it  is  no  answer  to  one's  demand  for  the  posses- 
sion and  control  of  his  own  property  to  say  that  he  intends  to  use  it  for 
an  illegal  purpose.  The  law  gives  to  every  one  not  under  disability,  the 
control  of  his  own  property,  and  imposes  upon  him  the  duty  of  makinf 
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lawful  use  of  it.  If  the  illegal  proceedings  feared  by  defendants  should 
be  undertaken  by  any  of  the  parties,  the  law  will  doubtless  afford  rem- 
edies, and  the  courts  be  ready  to  apply  thetn. 

It  follows  that  the  motion  for  a  temporary  injunction  should  be 
granted  to  the  extent  of  restraining  the  trustees  from  voting  the  stock 
which  is  represented  by  certificates  held  by  the  plaintiff  and  the  cross- 
petitioners.  Should  a  mandator>'  order  to  compel  the  transfer  of  the 
shares  to  the  trust  certificate  holders  be  granted  on  preliminary  hearing, 
it  might  work  great  injury  to  the  parties  if  the  court  make  a  different 
order  upon  final  hearing.     A  mandatory  order  is  therefore  refused. 

The  case  of  Zimmerman  v,  Jewett  et  aL,  with  one  important  ex- 
ception involves  the  same  facts  as  the  case  preceding,  and  was  heard 
with  it.  The  difference  is  that  Zimmerman  here  sues  as  the  owner  of 
stock  of  the  company  which  was  not  included  in  the  trust  agreement. 
He  claims  that  the  agreement  is  illegal,  and  asks  that  its  operation  be 
enjoined.  As  above  stated,  we  only  hold  the  agreement  illegal  in  so  far 
as  it  attempts  to  confer  an  irrevocable  right  to  vote  upon  the  trustees. 
This  provision  is  separable  from  the  remainder  of  the  contract.  The 
fact  that  it  appears  in  the  agreement  is  not  an  objection  as  long  as  the 
parties  to  the  agreement,  or  their  successors  in  interest,  do  not  object, 
and  the  power  to  revoke  may  be  exercised  only  by  the  holders  of  trust 
certificates.  The  case  differs  in  this  respect  from  that  of  Hafer  v.  Ry. 
Co.,  cited  above.  There  a  majority  of  the  shareholders,  for  a  pecuniary 
benefit  to  themselves,  transferred  the  right  to  vote  upon  their  shares  to 
a  party  not  otherwise  interested  in  the  road.  The  principal  object  of  the 
contract  was  illegal,  and  we  granted  an  injunction  at  the  suit  of  a  share- 
holder, not  a  party  to  the  agreement,  to  restrain  its  operation,  because 
the  effect  of  it  was  to  remove  the  control  of  the  company  entirely  away 
from  its  stockholders.  The  case  at  bar  is  very  different.  If  a  stock- 
holder were  to  attempt  to  prevent  the  casting  of  a  vote  by  the  holder  of 
a  proxy  from  another  stockholder,  on  the  ground  that  the  holder  of  such 
proxy  was  not  acting  in  accordance  with  the  wishes  of  the  owner  of  the 
stock,  it  would  be  sufficient  answer  to  the  person  making  the  attempt, 
to  say  that  such  an  objection  may  be  made  only  by  the  owner  of  the  stock 
represented  by  the  proxy.  Such  we  think  is  substantially  the  position 
of  Zimmerman,  and  his  motion  for  injunction  is  overruled. 

FoRCB  and  Harmon,  JJ.,  concur. 

Hoadly,  Johnson  &  Colston,  Paxton  &  Warrington,  and  Chas.  W. 
Cass,  of  N.  Y.,  for  plaintiffs. 

Kittredge  &  Wilby,  B.  A.  Ferguson,  and  Ramsey,  Maxwell  & 
Matthews,  for  defendants. 
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6  S£RVIC£  OF  SUMMONS. 

[Cincinnati  Superior  Court.] 
Force,  Harmon  and  Peck,  JJ. 

David  Wilson,  Admr.  v.  Northern  Pacific  Railroad  Co. 

Service  of  summons  upon  a  foreign  railroad  company  cannot  be  made  by  serving 
the  writ  upon  a  mere  traveling  solicitor  of  business  for  such  company. 

On  motion  to  set  aside  service  of  summons. ' 

Pkck,  J. 

I  have  carefully  considered  the  motion  to  set  aside  the  service.  The 
gentleman  who  was  served  appears  to  be  a  traveling  passenger  agent,  and 
from  what  I  gather  from  the  evidence,  his  business  is  to  travel  about  and 
solicit  passengers,  to  talk  up  the  road,  and  also  to  talk  with  persons  who 
wish  to  purchase  lands  along  the  line  of  the  railroad.  He  does  not  appear 
to  have  any  contracting  capacity  whatever;  he  does  not  even  sell  tickets; 
and  he  has  nothing  to  do  with  the  freight  department  of  the  road;  which 
does  not  come  nearer  the  state  of  Ohio  than  St.  Paul,  Minnesota.  The 
only  office  that  he  maintains  here  is  a  small  desk  in  the  corner  of  an 
office,  to  which  he  resorts  when  he  comes  in  from  his  trips  through  Ohio 
and  the  neighboring  states,  where  he  goes  in  the  course  of  his  business 
to  solicit  passengers  for  his  road. 

Our  statutes,  are  very  liberal  in  permitting  service  on  railroad  com- 
panies through  agents,  both  as  to  home  and  foreign  companies,  and 
provide  that  any  ticket  agent,  conductor  or  freight  agent,  may  be  served 
with  summons  (Rev.  Stat.,  6044,  5046);  yet  I  do  not  think  they  are  wide 
enough  to  cover  this  case.  The  position  held  by  this  gentleman  does 
not  come  within  any  of  the  agencies  designated  in  the  statutes.  He  is 
neither  a  ticket  agent,  nor  a  managing  agent,  nor  any  other  sort  of  an 
agent  that  would  authorize  the  service  of  summons  upon  him.  Gibbon 
V.  Coal  Co.,  2  Sup.  Ct.  Rep.,  75.     The  motion  is  granted. 

Hoadly,  Johnson  &  Colston,  attorneys  for  N.  Pac.  R.  R.  Co. 

Baker  &  Goodhue,  attorneys  for  plaintiff. 


6  FIRE  INSURANCE. 

[Cincinnati  Superior  Court,  General  Term,  i886i] 
Force,  Harmon  and  Peck,  JJ. 

Howard  Ferris,  Assignkb  v.  Kenton  Insurance  co. 

Where  the  sworn  preliminary  proofs  allep:e  the  goods  lost  at  a  fire  at  a  number  and 
value  more  than  double  what  the  jury  find  them  to  be,  and  no  explanation  of 
this  has  been  attempted,  such  finding  is  so  far  proof  of  fraud,  that  the  court 
will  set  aside  the  verdict,  the  defense  of  false  swearing  having  been  made. 

Reserved  from  special  term  on  motion  for  new  trial* 

Force,  J. 

The  action  is  to  recover  upon  a  policy  of  fire  insurance  for  $1,000, 
upon  a  stock  of  goods  in  a  store.    The  fifth  defense  is  upon  a  condition 
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in  the  policy  that  any  fraud  or  attempt  to  defraud  will  forfeit  any  right 
to  recovery. 

The  jury  found  for  the  plaintiff  and  found  the  loss  to  be  $600. 
Paver  in  his  affidavit  of  loss  for  preliminary  proof,  stated  the  loss  to  be 
$1,528.36.  It  has  been  held  that  when  the  jury  finds  for  the  plaintiff, 
and  finds  the  loss  to  be  less  than  one-half  the  amount  sworn  to  in  the  pre- 
liminary proof,  such  finding  is  proof  of  fraud,  and  the  verdict  must  be  set 
aside.  Levy  v.  Baillie,  7  Bing.,  349;  Wall  v.  Howard  Ins.  Co.,  61 
Maine,  32;  Sleeper  v.  New  Hampshire  Ins.  Co.,  56  N.  H.,  401.  We 
suppose  the  rule  to  be,  that  in  the  absence  of  satisfactory  explanation  in 
the  evidence,  such  finding  is  proof  of  fraud.  In  this  case  no  explanation 
was  attempted.  On  the  contrary,  it  appears  that  thd  affidavit  of  loss  in 
the  preliminary  proof  was  compiled  from  Paver's  bills  of  purchase,  con- 
taining the  same  items  in  the  same  consecutive  order.  But  in  the  affi- 
davit a  large  proportion  of  the  items  are  overstated,  some  in  quantity, 
some  in  value.  As  the  evidence  stands,  it  appears  to  be  a  case  of  de- 
liberate and  willful  overstatement. 

The  verdict  is  set  aside  and  the  case  remanded  for  new  trial. 

Cowan  &   Ferris,  for  plaintin. 

Williams  &  Wambaugh  and  Clement  Bates,  for  defendants. 


MUTUAL  BENEFIT  ASSOCIATIONS.  27 

[Cincinnati  Superior  Court,  Special  Term.] 

Mary  Pki^lazzino,  Guard,  v.  German  Cathouc  St.  Josbph's 

Society. 

An  amendment  to  the  by-law  of  a  mutual  benevolent  society  providing  for  the  pay- 
ment of  stated  benefits  to  sick  members,  which  reduces  the  amount  of  such 
benefits,  does  not  affect  a  right  to  such  benefits  which  had  become  vested  be- 
fore the  adoption  of  such  amendment,  although  made  by  virtue  of  a  by-law,  in 
force  when  such  memher  joined  the  society,  permitting  the  amendment  of  any 
by-law.    The  right  to  amend  a  by-law  is  not  a  right  to  repudiate  a  debt. 

Harmon,  J. 

Defendant  is  a  mutual  benevolent  society  of  which  plaintift's  ward, 
her  husband,  Joseph  Pellazzino,  had  been  for  sixteen  years,  and  when 
this  action  was  brought  was  a  member  in  good  standing.  By  one  of  the 
by-laws,  sick  members  were  entitled  to  receive  three  dollars  per  week, 
while  unable  to  pursue  their  usual  business,  and  by  another  such  benefits 
were  guaranteed  to  sick  members,  though  in  public  charitable  institutions. 

In  October,  1881,  Pellazzino  became  insane,  and  in  April,  1882,  was 
sent  to  Longview  Asylum.  He  escaped  in  July,  and  remained  at  home 
until  October,  when  he  was  returned  to  the  asylum  where  he  still  remains. 

There  is  no  question  about  his  having  been  in  good  standing  when 
he  became  insane,  and  none  about  his  good  standing  having  been  main- 
tained by  proper  payments  and  tenders.  The  question  as  to  his  having 
reported  himself  well  just  before  his  return  to  the  asylum,  and  so,  under 
the  rules,  lost  his  right  to  benefits  until  again  reported,  visited,  etc.,  is 
not  worthy  of  attention,  because  the  officer  to  whom  such  report  was 
made  gives  such  an  account  of  the  interview  as  to  leave  no  doubt  that  it 
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was  merely  due  to  the  delusion  of  an  insane  man  that  he  was  well  and 
had  work,  and  the  officer  so  understood  it. 

By  the  original  by-laws  of  defendant,  the  usual  right  to  amend  them 
was  reserved;  and  on  October  31,  1882,  after  due  presentation  and 
notice,  an  amendment  was  duly  adopted  limiting  said  benefits  to  sick 
members  to  thirteen  weeks  in  each  year.  The  only  question  in  the  case 
is  whether  the  rights  of  Pellazzino  to  t>enefits  during  his  then  existing 
inability  were  affected  by  this  amendment,  he  not  having  been  present  at 
or  agreed  to  its  adoption. 

That  members  whose  rights  to  benefits  have  become  fixed  by  illness 
are  liable  to  have  them  lessened  or  taken  away  entirely  by  such  amend- 
ments was  decided  in  Fugate  v.  Mut.  Soc'y.  of  St.  Joseph,  46  Vt.,  362; 
but  the  court's  reasoning  and  conclusion  are  so  wide  a  departure  from  the 
common  principles  of  our  system  of  law  and  of  natural  justice  that  I 
should  hesitate  to  follow  them  if  that  case  were  the  only  authority  on 
the  subject.  I  certainly  am  not  willing  to  do  so  after  reading  Poultney 
V.  Bachmann,  62  How.  Pr.,  466;  Gundlach  v.  Ger.  Mech.  As^n.,  4  Hun., 
339,  and  Herschl  on  the  Law  of  Fraternities,  etc.,  p.  61. 

It  is  true  as  argued  by  counsel  for  defendant,  and  held  by  the  court 
in  Vermont,  that  by  the  terms  of  the  agreement  between  the  members 
which  constitutes  the  society,  and  of  that  between  the  society  and  each 
member  which  amounts  to  a  policy  of  insurance,  a  right  to  amend  was 
reserved.  But  it  was  a  right  to  amend  the  by-laws,  not  to  repudiates 
debt.  A  by-law  provides  what  the  rights  of  members  shall  be  in  certain 
events  if  they  continue  to  pay  their  dues  until  such  events  happen ;  this, 
of  course,  by  virtue  of  the  reserved  right,  may  be  amended  or  repealed. 
But  when  the  event  happens,  what  was  a  contract  depending  on  a  con- 
tingency becomes  in  law  a  debt.  The  right  to  modify  a  contract  does 
not  include  the  right  to  repudiate  a  debt,  any  more  than  the  reserved 
right  of  a  legislature  to  repeal  the  charter  of  a  corporation  gives  it  the 
right  to  confiscate  its  property.  The  rights  of  Pellazzino  8S  a  member, 
including  his  contingent  right  to  benefits,  were  subject  to  modification, 
whether  he  consented  at  the  time  or  not;  his  rights  as  a  creditor  when 
by  falling  ill  he  became  one,  this  contingent  right  so  becoming  fixed, 
are  not  made  so  by  the  language  of  the  contract  between  him  and  de- 
fendant, and  therefore  can  not  be  surrendered  except  by  his  consent. 
This  dual  character  of  a  member  who  has  fallen  ill,  which  is  analogous 
to  that  of  a  borrowing  member  of  a  building  association,  was,  we  think, 
overlooked  by  the  learned  court  in  Vermont  and  the  learned  counsel  in 
Cincinnati. 

Judgment  for  plaintiff. 

F.  M.  Gorman,  for  plaintiflF. 

Campbell  &  Bettman,  for  defendant. 

June  26»  1886. 
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tiN  THB  Matter  of  the  Simpson  &  Gault  Man.  Co. 

A  company  in  contemplation  of  making  an  assignment  for  the  benefit  of  creditors, 
executed  preferential  mortgages  to  certain  creditors,  and  the  assignee  reduced 
the  assets  to  money.  The  mortgage  creditors  asked  to  have  the  proceeds  dis- 
tributed to  them  as  preferred  claimants,  certain  other  creditors  set  up  that  the 
mortgages  were  fraudulent  and  void.  Held,  that  the  probate  court  has  no 
jurisdiction  to  determine  the  amount  of  the  claims  or  the  validity  of  the  mort- 
gages, as  they  are  equitable  issues. 

BUCHWALTER,  J. 

The  Simpson  &  Gault  manufacturing  company,  in  contemplation  of  makine  an 
assignment  for  the  benefit  of  its  creditors,  executed  mortgages  to  certain  of  its 
creditors  with  intent  to  prefer  them,  and  thereupon  made  a  general  assignment  of 
its  assets  for  the  benefit  of  its  creditors  under  the  statutes  of  the  state.  The  deed 
of  assignment  was  filed  in  the  probate  court  ^of  Hamilton  county,  and  in  the  ad- 
ministration of  the  estate  the  assets  covered  by  said  mortgages  were  reduced  to 
money,  which  is  now  held  by  the  assignee.  The  creditors  holding  .such  mortgages 
tiled  their  applications  in  the  probate  court,  asking  that  the  proceeds  arising  from 
such  mortgaged  assets  be  distributed  to  them  as  preferred  claimants.  Certain  gen- 
eral creditors  thereupun  fiied  answers  in  the  probate  court  to  such  applications,  set- 
tin]?  np  tbat  the  said  mortgages  were  fraudulent  and  void,  and  averrin^a:  that  the  pro- 
bate court  had  no  jurisdiction  to  try  the  question  of  their  validity.  The  matter  was 
heard  in  the  probate  court,  and  that  court,  notwithstanding  such  defense,  did  pro- 
ceed to  pass  upon  the  validity  of  the  mortgages  and  to  fix  the  priority  of  hens. 
Prom  this  judgment  of  the  probate  court  the  assignee  appealed  to  this  court,  and 
the  case  was  duly  docketed.  Thereupon  certain  general  creditors  filed  a  motion  in 
this  court  to  dismiss  the  appeal,  for  the  reason  that  the  probate  court  had  no  juris- 
diction to  try  the  issues,  and  that  therefore  this,  as  an  appellant  court,  l«as  no  juris- 
diction in  the  matter.  The  jurisdiction  of  this  court  is  dependent  upon  the  juris- 
diction of  the  probate  court  from  whose  order  the  appeal  is  taken.  Upon  an  exam- 
ination of  the  statutes  and  the  authorities,  I  am  of  opinion  that  the  probate  court 
did  not  have  jurisdiction  to  determine,  either  the  amount  of  the  claims,  or  the 
validity  of  the  mortgages  given.  There  was  clearly  an  issue  made  in  equity  as  to 
the  validity  of  the  mortgages,  whether  they  were  part  and  parcel  of  the  assignment 
transaction  and  in  fraud  of  the  rights  of  the  general  creditors.  The  power  to  try  that 
issue  has  not  been  given  to  the  probate  court ;  and  it  does  not  appear  by  the  plead- 
ingSy  or  by  the  record  before  me,  that  such  issues  had  been  determined  in  any  other 
court  of  competent  jurisdiction,  and  the  record  thereof  submitted  to  the  probate  court, 
on  which  its  order  was  fouuded.  A  serious  question  in  my  mind  has  been  that  as  the 
probate  court  had  jurisdiction  in  all  matters  as  to  the  assignment  except  this  one  issue 
as  to  the  validity  of  the  mortgw^es,  whether  this  court  would  not  thereby  have  juris- 
diction by  appeal,  and  if  the  original  jurisdiction  which  it  would  have  as  to  the  issue 
of  the  validity  of  mortgages,  might  not  be  taken  by  this  court  as  an  adjunct  to  the 
appellate  junsdiction  in  the  general  matters  of  the  assignment.  But  I  have  con- 
cluded that  as  no  issue  was  made  of  any  matters  pertaining  to  the  assignment  ex- 
cept that  as  to  the  validity  of  the  mortgages,  and  that  no  order  made  by  the  pro- 
bate court  was  appealed  from  except  as  to  that  which  I  have  held  it  had  no  jurisdiction 
to  try,  that  therefore  nothing  was  before  this  court  except  the  issue  as  to  the  valid- 
ity of  the  mortgages.  The  motion  to  dismiss  the  appeal  will  be  granted,  and  die 
order  made  by  the   probate  court  be  held  void  for  want  of  jurisdiction. 

Citinsr  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  26  Ferleral  Rep.,  737;  Gilliland  v. 
Adm'r  of  Sellers,  2  O.  S.,  22^;  also  an  unreported  decision  of  Judge  Baxter  in  the 
matter  of  the  removal  of  the  issues  relating  to  these  mortgage  claims  to  the  federal 
coiirt.> 

Tnos.  McDougal  and  Ham.  Avery,  for  mortgagees. 

Stallo,  Kittredge  &  Wilby  and  J.  C.  Harper,  for  general  crediton. 
Sayler  &  Sayler,  for  assignee. 


fThis  decision  was  reversed  by  the  circuit  court.  See  opinion  1  Circ,  DeCi, 
37a  The  circuit  decision  was  affirmed  by  the  supreme  court;  see  opinion  45  O.  S.» 
141.    For  the  probate  decision  see  Goebel,  256. 
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54  REMOVAL  FROM  OFFICE. 

[Hamilton  Probate  Court,  i886.] 
tCHARLBS  L.  C0I.BURN  BT  AL.  V.  FRANK  NeUFARTH. 

1.  Misfeasance,  as  a  ground  of  removal  from  ofHce,— of  an  infirmary  director— is 
not  doiug  a  lawful  act  in  a  proper  manner,  as,  approving  a  bill,  which  ordinal 
care  would  have  shown  was  improper,  as  being  at  excessive  prices  or  lor  private 
use,  and  misfeasance  must  be  proved  by  a  preponderance  of  evidence.    Sec.  1732 
Rev.  Stat 

2.  Malfeasance  is  doing  a  wrongful  act,  as  approving  fraudulent  bills,  purchasing 
for  private  use,  permitting  the  board  to  contract  with  his  partner,  buying  un- 
necessary articles  without  money  in  the  treasury,  or  other  acts  involving  fraud 
or  known  violation  of  law,  and  malfeasance  must  be  proved  beyond  a  reasona- 
ble doubt. 

CHARGE  TO  THE  JURY. 
GOEBKL,  J. 

Gentlemen: — Charles  L.  Colburn  files  his  complaint  in  this  court,  alleging  that 
he  is  an  elector  of  this  county,  and  that  one  Frank  Neufarth  was,  at  the  April  elec- 
tion, 1885,  held  in  the  city  of  Cincinnati,  duly  elected  a  director  of  the  board  of  city 
infirmary.  That  said  Neufarth  on  the  15th  of  April,  1885,  entered  upon  his  duiv  as 
such  director,  and  is  now,  and  has  ever  since  been  acting  as  such.  That  said  Neu- 
farth has  assumed  and  is  bound  to  perform  the  duties  of  said  office,  with  his  co- 
directors,  in  the  management  of  the  infirmary  of  the  city,  and  is  in  control  of  its 
expenses,  with  authority,  as  provided  by  law  and  the  ordinances  of  said  city,  to 
manage  its  affairs,  to  take  care  of  its  inmates,  erect,  enlarge  and  repair  its  buildings 
and  additions  thereto,  and  provide  for  the  furnishing  thereof,  taking  care  of  the 
grounds  connected  therewitn,  and  with  authority  to  grant  out-door  relief  to  the 
poor.  And  he  further  alleges  that  the  said  Neufrath  has  not  faithfully  and  hon- 
estly performed  his  duties  and  administered  the  trust  confided  to  hini ;  but  on  the 
other  hand,  has  been  guiltv  of  both  misfeasance  and  malfeasance  in  his  office,  and 
makes  twelve  specific  charges  against  Neufrath,  of  which  I  shall  speak  hereafter. 

This  proceeding  is  under  section  1732  of  the  Revised  Statutes,  which  provides 
in  substance,  that  if  complaint,  under  oath,  be  filed  with  the  probate  judge  ot  the 
county  in  which  that  corporation,  or  a  large  part  thereof,  is  situated,  by  an  elector 
of  the  corporation,  signed  and  approved  by  four  other  electors  thereof,  charging 
.that  any  member  of  any  board,  or  officer  of  the  corporation,  has  been  guilty  of 
misfeasance  or  malfeasance  in  office,  a  citation  shall  issue  to  such  party  charged  in 
the  complaint;  and  if  upon  such  hearing,  such  officer  shall  be  found  guilty  of  mis- 
feasance or  malfeasance  in  office,  either  by  the  judge  or  the  jury  (if  one  be  de- 
manded), he  shall  be  removed  from  office. 

It  is  admitted  that  Charles  L.  Colburn,  the  complainant,  and  John  Poland,  B.  P. 
Sheppard,  J.  H.  Beattie  and  Chris.  A.  Adams,  wh6  approved  the  complaint,  are 
electors  of  this  county.  It  is  also  admitted  that  Frank  Neufrath  was  duly  elected 
and  qualified  as  a  member  of  the  board  of  directors  of  the  citv  infirmary;  that  he 
entered  upon  the  discharge  of  his  duty  as  such  director,  and  that  he  is  still  acting 
as  such ;  that  he  had  the  management  with  his  co-directors  of  the  infirmary  of  the 
city,  and  was  in  control  of  its  expenses,  taking  care  of  its  inmates,  the  erection, 
enlargement  and  improvement  of  its  buildings,  of  its  grounds,  andof  its  authority  to 
grant  out-door  relief  to  the  poor. 

Before  proceeding  to  dwell  upon  the  twelve  charges  contained  in  the  complaint, 
it  is  proper  for  me  to  explain  the  statutory  grounds  upon  which  a  conviction  may 
be  had.  It  will  be  seen  the  statute  requires,  before  a  conviction  can  be  had,  that 
he  must  be  either  guilty  of  misfeasance  or  malfeasance  in  office,  and  it  is  proper  for 
nie  to  define  what  is  misfeasance  and  malfeasance. 

Misfeasance  may  be  defined  to  be  a  default  in  an  officer,  in  not  doing  a  lawful 
act  in  a  proper  manner,  omitting  to  do  it  as  it  should  be  done;  in  other  words,  it 
was  the  duty  ofFrankNeufrath,  as  a  member  of  this  board,  to  approve  any  lawful 
bills.  If  in  the  performance  of  that  duty,  he  should  approve  a  bill  which,  by  the 
exercise  of  ordinary  care  and  diligence,  he  would  have  discovered,  as  presented,  not 
to  be  a  proper  bill,  then  he  would,  while  in  performance  of  the  lawful  act,  have 
failed  to  do  it  in  proper  manner,  and  by  approving  it,  he  would  be  gnilty  of  mis- 
feasance in  office. 

Malfeasance  is  the  doin^  of  an  act  wholly  unlawful  and  wrongful;  and  let  me 
make  that  a  little  more  definite.    It  was  the  duty  of  Neufarth  to  approve  any  lawfqj 

tThis  opinion,  first  paragraph  of  svllabus  was  reversed  in  the  common  pleas,  9» 
to  degree  of  proof.    See  note  to  Goebel  24. 
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bill,  and  if  a  bill  was  presented  to  him,  which  bill  he  knew  to  be  fraudulent,  either 
in  the  amount  of  the  work,  if  such  bill  purported  to  be  for  work,  or  in  the  prices 
charged,  the  approval  of  that  bill  was  wholly  wrongful  and  unlawful,  and  he  would 
be  guilty  of  malfeasance  in  office. 

The  first  charge,  in  substance  is,  that  Frank  Neufarth,  as  such  director,  has  per- 
mitted a  wasteful  and  dishonest  administration  of  the  affairs  by  its  superintendent 
and  the  associate  members  of  the  board  of  directors,  in  the  purchase  of  materials 
needed  by  the  infirmary  and  the  employment  of  labor  at  extravagant  prices,  in  ex- 
cess of  their  fair  value  and  the  usual  and  customary  rates  at  which  they  could  have 
been  purchased  and  employed;  and  has  authorized  and  permitted  the  purchase,  for 
consumption  in  said  institution,  of  large  amounts  of  material  unsuited  and  un- 
necessary to  its  use,  such  as  whiskey  and  other  descriptions  of  liquors  and  luxuries 
inappropriate  for  such  institution,  and  which  no  charity  would  require  the  tax- 
l>ayers  and  the  city  of  Cincinnati  to  furnish  for  the  maintenance  of  its  poor.  I 
charge  you,  that  the  superintendent  of  this  institution  was  under  the  control  of  the 
board  of  directors;  they  are  responsible  for  his  acts  in  the  management  of  the  in- 
stitution in  so  far  as  they  approve  them.  If  the  superintendent,  in  the  management 
of  the  institution,  purchased  materials  and  employed  labor  at  extravagent  prices, 
and  that  fact  was  known  to  the  directors,  who  acquiesced  in  it  by  the  approval  of  such 
bills,  and  of  bills  presented  for  such  material  and  labor,  they  are  in  no  better  posi- 
tion as  if  they  had  themselves  contracted  for  such  labor  and  material.  This  institu- 
tion contained  many  old  and  feeble  persons.  It  was  proper,  under  medical  advice, 
to  prescribe  and  give  to  such  inmates  whiskey  and  stimulants  of  that  kind;  and  it 
was  proper  to  expend  a  reasonable  and  just  amount  for  that  purpose.  It  was  im- 
proper to  purchase  for  consumption  whiskey  and  liquors  of  other  description  in  ex- 
cess of  what  would  be  necessary  and  at  what  would  be  reasonable  and  just  to  pay 
for  such  liquors.  In  the  management  of  an  institution  of  this  kind,  being  a  charit- 
able institution,  depending  for  its  support  on  the  bounty  of  the  lax-pa^ers  of  this 
city,  all  that  could  be  reasonably  expected  in  the  upholding  of  this  institution,  was 
to  give  to  these  inmates  shelter,  proper  clothing,  wholesome  food,  and  such  other 
things  as  may  have  been  reasonably  necessary  to  maintain  health  and  life.  And  I 
charge  you,  that  before  you  can  find  a  verdict  of  guilty  on  this  charge,  which,  so 
far  as  I  have  related  to  this  point,  would  be  guilty  of  malfeasance  in  office,  you  must 
first  be  satisfied,  by  a  preponderance  of  the  evidence,  that  such  materials,  supplies 
and  luxuries,  were  purchased  unnecessarily  and  for  extravagent  prices ;  ana  that 
there  was  an  unlawful  use  of  whiskey  and  other  liquors  in  the  institution,  and  that 
Frank  Neufarth  approved  of  the  same. 

Secondly.  That  Frank  Neufarth  approved  such  bills,  either  by  the  signing  of 
the  vouchers,  or  permitted  such  use  of  said  liquor,  and  permitted  the  employment 
of  labor  at  extravagent  prices. 

The  first  complaint  further  charges  that  Neufarth,  either  actually  knowing  the 
bills  to  be  excessive  and  fraudulent,  or  willfully  failing  to  examine  into  the  matter, 
joined  with  his  associates  in  the  directory,  in  the  approval  and  payment  of  bills  for 
the  purchase  of  such  materials  and  supplies  and  luxuries,  and  the  employment  of  la- 
bor at  the  excessive  prices.  As  I  have  already  defined  what  is  misfeasance  and  mal- 
feasance, it  is  sufficient  for  me  to  say,  that  if  you  find  that  Neufarth  knew  these  bills 
to  be  excessive  and  fraudulent,  and  approved  them,  he  was  guilty  of  misfeasance; 
or  if  he  willfully  failed  to  examine  into  such  bills,  having  reason  to  believe  that  they 
were  fraudulent,  he  was  guilty  of  malfeasance.  And  if  you  so  find,  you  must  return 
a  verdict  of  guilty. 

The  second  charge  is,  that  he,  as  a  director,  wrongfully  purchased,  and  ap- 
proved of  the  purchase  of  large  quantities  of  liquors,  for  use  at  the  infirmary, 
during  the  time  that  he  has  been  a  director,  amounting  to  the  very  large  sum  of 
nearly  $i,8oo,  at  extravagant  and  excessive  prices,  the  same  being  wholly  unneces- 
sary for  the  use  of  said  mstitution;  and  on  the  other  hand,  calculated  to  injure  its 
officers,  servants  and  inmates.  This  charge  is,  to  some  extent,  included  in  the  first 
charge,  and  leaves  but  little  for  me  to  say.  If  you  find,  from  the  testimony,  that  he 
did  wrongfully  purchase  or  approve  of  the  purchase  of  unnecessary  quantities  of 
li<)Uor,  at  prices  far  above  the  market  price,  or  that  the  excessive  use  of  it  demor- 
alized the  officers,  servants  and  inmates  of  the  institution,  he  is  guilty  of  misfeas- 
ance in  office.  But  I  charge  you,  before  you  can  return  a  verdict  of  guilty  on  this 
charge,  you  must  be  satisned.  bv  a  preponderance  of  the  evidence,  tnat  such  ptir- 
chases  were  unnecessary;  that  the  excessive  use  of  it  did  demoralize  the  officers, 
servants  and  inmates,  or  either  of  them;  otherwise  your  verdict  must  be  "not 
guiltv." 

The  third  charge  alleges,  that  said  Neufarth  has  acquired  and  held  interest  in 
contracts  of  purchases  andemployment  by  said  board  executed  in  behalf  of  the  city, 
for  the  purchase  of  materials  and  performance  of  labor,  for  the  use  of  said  infirm- 
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ary,  during  his  term  of  office,  in  violation  of  the  statute,  and  in  fraud  of  the  rights 
and  interests  of  the  city,  the  details  and  conditions  of  which  the  complainant  can 
not  more  particularly  state  and  allege.  There  was  no  evidence  ofiFered  to  sustain 
this  charge,  and  I  instruct  you  to  return  a  verdict  of  "not  guilty"  on  this  charge. 

The  fourth  charge  alleges,  that  the  board  of  infirmary  directors,  on  or  aibout 
the  first  day  of  July,  1885,  entered  into  a  contract  with  one  John  Haders,  an  over- 
seer of  the  poor,  in  the  service  of  said  infirmary  board;,  and  an  officer  of  the  city  of 
Cincinnati,  then  in  the  service  of  the  city,  for  papering  the  office  of  the  said  in- 
firmary board  in  the  city  of  Cincinnati,  in  violation  of  the  statutes  of  the  state  of 
Ohio,  and  in  violation  of  the  duties  of  said  infirmary  board,  which  contract  was  ap- 
proved by  the  said  Neufarth.  The  complaint  says,  that  afterwards,  for  the  puipose 
of  concealing  from  the  records  of  said  board  said  violation  of  law,  a  bill  lor  said 
work  was  ihen  made  out  in  ihe  name  of  one  George  Haders,  approved  by  deiendant 
Neufrath,  and  upon  warrant  of  said  directors  paid  out  of  the  treasury  of  the  city. 
The  said  bill  was  grossly  excessive  in  amount,  fraudulent,  and  intended  to  cover 
money  to  be  taken  from  the  treasury  of  the  city  for  the  use  and  benefit  of  said  board 
ol  directors,  some  or  all  of  them;  of  the  fraudulent  character  of  which  the  said  Neu- 
farth had  knowledge.  I  charge  you,  that  it  was  unlawful  for  the  board  of  directors 
to  enter  into  a  contract  with  John  Haders,  if  John  Haders  was  an  officer  of  the 
board  or  city.  If  you  find,  from  the  testimony,  that  John  Haders  was  an  overseer 
of  the  poor,  such  contract  made  with  him  would  come  under  the  provisions  of  the 
statute.  But,  before  you  can  find  the  defendant,  Frank  Neufarth,  guilty,  you  must 
be  satisfied  beyond  a  reasonable  doubt  that  Frank  Neufarth  had  knowledge  of  such 
contract.  If,  on  the  other  hand,  you  should  find  he  had  no  knowledge  of  such  con- 
tract, your  next  inquiry  will  be,  was  the  bill  rendered  to  the  board  for  such  services 
a  reasonable  one.  If  you  are  satisfied  that  it  was,  then  you  must  return  a  verdict  of 
"not  guilty."  If  you  should  find,  however,  that  the  bill  rendered  was  grrossly  ex- 
cessive in  its  amount,  and  therefore  fraudulent,  of  which  Frank  Neufarth  had  full 
knowledge,  then  he  is  guilty  of  malfeasance,  and  you  must  so  find.  Before  you  can 
convict  him  of  malfeasance,  as  charged  in  this  charge,  you  must  be  satisfied,  beyond 
a  reasonable  doubt,  that  Frank  Neufarth  had  knowledge  of  the  fraudulent  character 
of  the  contract,  or  of  the  bill,  and  that  he  approved  of  the  same. 

Fifth  charge — "Complainant  says,  that  during  the  winter  of  1884  and  1885,  and 
in  the  spring  and  summer  of  the  year  1885,  Michael  Hauck,  the  owner  of  a  small 
tinning  establishment  in  the  city  of  Cincinnati,  was  employed  by  said  board  of  di- 
rectors to  do  some  repairing,  as  it  is  claimed,  upon  the  roof  of  the  infirmary  build- 
ing at  Hartwell;  and  that  during  that  time,  he  rendered  diverse  and  sundr3'  bills 
professedly  for  the  labor  and  materials  furnished  in  making  said  repairs,  amounting 
in  the  aggregate  to  the  sum  of  ^,007.05.  That  said  bills  were  submitted  to  and  ap- 
proved by  all  of  said  directors,  mcluding  said  Neufarth,  and  warrants  issued  f"***  the 
same,  beginning  on  the  fifth  day  of  May,  1885,  and  ending  on  the  31st  day  of  July, 
1885;  but  complainant  says,  that  said  bills  were  false  and  fraudulent,  being  for  an 
amount  eight  or  ten  times  as  large  as  that  to  which  the  said  Hauck  was  reasonably 
entitled  for  said  work  and  material,  and  were  made,  and  intended,  and  were  ap- 
proved, for  the  purpose  of  covering  large  sums  of  money  to  be  drawn  from  the 
treasury  of  the  city  of  Cincinnati,  in  fraud  of  the  citv  and  its  tax-payers,  for  which 
no  equivalent  in  labor  and  material  had  been  rendered.  The  said  Neufarth,  either 
actually  knowing  the  same  to  be  excessive  and  fraudulent,  or  having  full  knowledge 
of  the  circumstances  and  consideration  of  such  bill,  and  willfully  failing  to  examine 
into  the  matter,  joined  in  approving  and  ordering  said  bills  paid."  You  must  first 
find,  and  I  so  charge  you,  that  Hauck  presented  bills  between  the  fifth  day  of  May, 
1885,  and  July  31,  1885.  If  you  so  find,  did  he  do  such  work  for  which  bills  were 
rendered?  If  he  did,  was  the  amount  charged  reasonable  or  otherwise?  If  you 
find  that  Hauck  presented  bills  during  this  period  of  time,  for  work  never  done,  or 
the  price  for  work  done  was  far  in  excess  of  its  actual  value,  then  such  bills 
for  work  never  done  were  fraudulent,  and  bills  for  work  done  at  excessive  prices  to 
the  extent  of  such  excess  were  fraudulent. 

Your  next  inquiry  will  then  be,  did  Frank  Neufarth  have  knowledge  of  such 
fraud.  If  you  find  from  the  evidence  that  he  had  knowledge  of  the  fraudulent  char- 
acter of  such  bills,  or  if  he  had  not  such  knowledge,  if  he  failed  to  examine  into 
such  bills  having  reason  to  believe  them  to  be  fraudulent,  he  is  guilty  of  malfeas- 
ance in  office,  and  in  determining  the  question  of  his  guilt  on  this  charge  you  sh  mid 
consider  all  the  facts  and  circumstances  connected  with  the  transaction,  and  if  these 
in  your  opinion,  clearly  point  to  fraud  on  the  part  of  Neufarth,  and  there  is  no  rea- 
sonable doubt  of  his  guilt  in  your  mind,  then  you  must  find  him  guilty  on  this 
charge. 

Sixth  charge — "Complainant  says,  that  James  M.  CroniUja  resident  of  the  tcwn 
of  Newport,  in  the  state  of  Kentucky,  was  during  the  years  1884  and  1885,  employed 
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by  the  board  of  directors  of  said  infirmary  to  erect  some  fences,  and  do  some  job- 
bing and  carpentering,  in  and  about  the  grounds  of  said  infirmary  building;  and 
that,  in  pursuance  of  said  contract,  he  performed  said  work,  the  fair  value  of  which 
did  not  exceed  $3,300.  But  complainant  says,  that  instead  of  rendering  bills  for 
such  fair  and  reasonable  value  of  said  work,  he,  under  the  direction  of  the  said  Doard 
of  directors,  with  the  intent  to  cheat  and  defraud  the  city  of  Cincinnati,  rendered 
bills,  from  time  to  time,  in  a  large  measure  fictitious  and  grossly  excessive,  for  an 
amount  in  the  aggregate  of  about  $17,250;  which  said  bills  were  presented  to  and 
approved  by  said  board  of  directors,  and  warrants  issued  for  the  payment  thereof. 
Ihat  a  large  portion  of  said  bills  were  approved  by  the  said  Neufarth,  with  krowl- 
edge  of  the  grossly  excessive  and  fraudulent  character  thereof.*'  Now,  if  you  find 
irom  the  evidence,  that  he  had  knowledge  of  such  fraud,  then  he  is  guilty  of  mal- 
feasance; and  I  can  only  repeat  what  I  have  said  in  the  previous  charge,  that  yon 
may  consider  any  collateral  facts,  in  which  he  bore  a  part,  for  the  purpose  of  estab- 
lishing such  guilty  knowledge.  But  you  must  be  satisfied  before  you  can  return  a 
verdict  of  gruilty  on  the  charp^e  of  malfeasance  contained  in  this  count,  beyond  a 
reasonable  doubt,  that  Frank  Neufarth  had  knowledge  of  such  fraud,  or  not  having 
such  knowledge,  willfully  failed  to  examine  into  the  matter,  having  reason  to  be- 
lieve that  such  bills  were  fraudulent. 

Seventh  charge — "Complainant  further  says,  that  during  the  year  1884,  said 
board  of  directors  purchased  of  S.  Schott  &  Co.  a  large  amount  of  Brussels  carpet- 
ing, to  be  delivered  and  put  down,  for  which  the  said  Schott  &  Co.,  rendered  a  bill 
dated  August  29,  1885.  for  the  sum  of  $669.20.  Which  said  bill  was  approved  by  all 
of  said  directors,  including  Neufarth.  and  a  warrant  issued  therefor.  But  com- 
plainant says  that  said  bill  was  excessive  and  fraudulent;  that  a  portion  of  said  car- 
peting was  never  delivered  to  the  said  infirmary;  but,  if  delivered  at  all,  it  was  deliv- 
ered elsewhere,  to  the  houses  or  homes  of  the  directors  or  other  persons,  as  com- 
plainant believes,  for  their  private  use,  under  the  direction  of  one  or  more  of  the 
directors  of  said  infirmary.  That  the  prices  for  said  work  and  material  were  ex- 
travagant and  excessive;  that  the  original  bill  for  said  carpeting,  according  to  the 
prices  charged  by  the  said  Schott  &  Co.,  amounted  to  $451.65.  But  that  the  same 
was  ordered  to  be  changed  by  said  directors,  so  as  to  include  a  large  additional  sum. 
being  the  difference  between  said  true  bill  and  the  amount  of  the  bill  as  rendered, 
designed  for  the  use  of  the  said  directors.  That  of  the  fraudulent  character  of  the 
bill  aforesaid,  the  said  Neufarth  had  knowledge." 

It  will  be  seen  that  this  bill  was  contracted  for  prior  to  the  time  that  Frank 
Neufarth  came  into  office.  With  the  contracting  of  this  bill,  he  did  not.  or  could 
not  have  had  anything  to  do.  The  bill  was,  however,  presented  to  the  board  after 
he  came  into  the  office,  fo-  the  sum  of  $669.20,  which  is  not  disputed. 

Before  you  can  return  a  verdict  of  guilty  on  this  charge,  you  must  be  satisfied 
that  the  bill  was  excessive,  and  that  the  same  was  approved  by  Frank  Neufarth, 
knowing  such  bill  to  be  excessive.  To  the  extent  of  such  excess  above  a  fair  and 
reasonable  amount  it  was  fraudulent.  And  before  you  can  return  a  verdict  of  guilty, 
you  must  be  satisfied,  beyond  a  reasonable  doubt,  that  Frank  Neufarth  had  knov.'I 
tdgt  of  such  fraud,  or  not  having  knowledge,  willfully  failed  to  inform  himself,  hav- 
ing reason  to  believe  that  the  bill  was  excessive. 

Eighth  charge — "Complainant  says,  that  at  the  time  said  Neufarth  entered  up- 
on the  office  of  director  of  said  city  infirmary,  he  was  in  partnership  with  one  Mc- 
Donald in  the  business  of  plumbing  and  gas-fitting,  at  No.  109  East  Pearl  street,  in 
the  city  of  Cincinnati,  and  that  said  partnership  is  still  in  existence  and  carrying  on 
business  at  the  same  place.  But  the  complainant  says,  that  the  said  Neufarth  and 
his  co-directors  have  entered  into  contracts  with  the  said  partner  of  Neufarth,  for 
furnishing  work  and  material  in  plumbing  and  gas-fitting  at  the  infirmary  from 
time  to  time  since  said  Neufarth  has  been  in  office  as  director;  but  that  in  order  to 
conceal  the  interest  of  the  said  Neufarth  in  said  contracts,  he  fraudulently  caused 
bill-heads  to  be  struck  off  in  the  name  of  Joseph  E.  McDonald,  his  partner,  and 
bills  for  the  work  and  material  furnished  upon  said  bill-heads,  under  such  contract, 
were  rendered  to  the  board  of  directors  to  the  amount  of  $201.66;  which  amour.t 
complainant  alleges  is  an  unreasonable  and  excessive  charge  for  the  work  and  ma- 
terial actually  furnished;  in  all  of  which  proceedings  by  the  board  of  directors  the 
said  Neufarth  participated,  and  of  whicn  he  had  knowledge,  in  violation  of  the 
laws  of  Ohio.** 

I  charge  you  that  Frank  Neufarth,  as  a  director  of  the  infirmary  board,  is  an 
officer  of  the  city  of  Cincinnati.  As  such  officer,  it  was^  unlawful  to  enter  into  anv 
contract  with  any  person,  when  such  contract  is  made  with  the  board  of  which  he  n 
a  member,  and  when  he  would  participate  in  the  fmits  of  such  contract.  As  a  mem- 
ber of  such  board,  he  was  not  disqualified  from  being  a  partner,  or  having  any  in- 
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terest  in  any  business  or  contract,  not  connected  with  the  board  of  which  he  was  a 
member,  fie  had  a  right  to  carry  on  any  lawful  business  with  any  person  that  he 
saw  fit.  Before  you  can  return  a  verdict  of  guilty  on  this  charge,  you  must  be  sat- 
isfied, beyond  a  reasonable  doubt,  that  at  the  time  that  Joseph  E.McDonald  entered 
into  a  contract  with  said  board,  Frank  Neufarth  was  a  partner  of  Joseph  E.  Mc 
Donald  and  that  he  had  an  interest  in  such  contract.  If  you  so  find,  then  he  W9> 
guilty  of  malfeasance  in  office,  and  you  must  return  a  verdict  of  guilty  after  having 
satisfied  yourselves  beyond  a  reasonable  doubt  of  his  guilt  If  upon  the  other  hand. 
you  should  find  that  Frank  Neufarth,  at  that  time,  was  not  a  partner  of  Joseph  £. 
McDonald,  or  if  a  partner,  did  not  participate  or  have  any  interest  in  this  contract 
your  verdict  must  be  "not  guilty."  Your  inquiry  wil  stop  there,  for  however  exces- 
sive the  bill  may  have  been,  not  having  been  approved,  although  presented,  nc 
harm  was  done  to  the  city. 

Ninth  charg^e — "Complainant  further  says,  that  during  the  years  1884  and  1885. 
one  John  HeHUng,  the  keeper  of  a  saloon  on  the  turnpike  near  the  infirmary,  fur- 
nished, with  the  approval  of  the  board  of  directors,  to  the  infirmary,  for, the  Uic 
ot  its  servants  and  inmates,  quantities  of  whiskey,  wine,  beer  and  cigars,  in  bcxcs 
bottles  and  demijohns,  and  on  the  29th  of  April,  1885.  the  bills  therefor  were  pre- 
sented to  the  board  of  directors,  of  which  the  said  Neufarth  was  one,  and  were  by 
them  approved  and  ordered  to  be  paid,  and  on  that  day  a  warrant  therefore  was  is- 
sued, signed  by  the  said  Brockman,  Herrmann  and  Neufarth,  for  the  amount  there- 
of, being  $157.40;  which  warrant  is  described  in  the  account  as  being  on  account  oi 
provisions,  medicines  and  farm.  But  complainant  says  that  said  articles  were  un- 
necessary for  the  use  of  said  infirmary,  and  that  the  defendant  well  knew  that  their 
purchase  was  not  authorized  by  law,  and  that  it  was  a  misapplication  of  the  funds 
ot  the  infirmary  for  hurtful  and  unlawflH  purposes  to  pay  for  them."  It  is  admitted 
that  Tohn  HefHing  presented  this  bill  and  that  it  was  described  in  the  account,  or 
voucher,  as  being  on  account  of  provisions,  medicines  and  farm;  when,  in  fact,  it 
was,  in  part,  for  whiskey,  beer  and  cigars.  I  charge  you  that  it  was  improper  to 
purchase  such  articles  when  the  same  were  unnecessary  for  the  use  of  the  infirmary; 
and  if  Frank  Neufarth,  as  such  director,  had  knowledge  of  the  improper  purchase 
and  use,  for  excessive  prices,  and  approved  the  bill,  then  he  was  guilty  of  misfeas- 
ance in  office;  and  you  must  return  a  verdict  of  "guilty."  On  this  charge  it  ts  not 
necessary  that  you  must  be  satisfied  beyond  a  reasonable  doubt,  but  by  a  fair  p  e- 
ponderance  of  the  evidence,  that  Frank  Neufarth  had  knowledge  of  the  improper 
purchase  and  use  of  these  articles,  or  of  their  purchase  excessive  in  amounts  or 
prices.  If  the  voucher  was  a  proper  one,  then  it  made  no  difference  under  what 
head  the  clerk  designated  the  articles  for  which  the  voucher  was  issued.  But  if  it 
was  an  improper  voucher,  a  fraudulent  one,  then  the  fact  that  he  designated  the 
articles  as  he  did,  may  be  a  circumstance,  and  should  be  considered  in  determining 
the  intention  of  the  party  to  cheat  and  defraud  the  city. 

Tenth  charge — No  evidence  having  been  offered  on  this  charge,  I  tnstmct  yon 
ro  return  a  verdict  of  "not  guilty." 

Eleventh  charge — "Complainant  further  says,  that  defendant  has  been  grossly 
and  willfully  negligent  and  derelict  in  the  performance  of  his  duties,  as  to  the  exam- 
ination of  accounts  and  doing  what  his  office  and  the  law  required  that  he  should 
do  in  aiding  and  assisting  in  the  economical  and  proper  administration  of  the  affairs 
of  said  infirmary,  and  in  protecting  the  city  of  Cincinnati  from  misappropriation  of 
the  funds  provided  for  its  support.  That  the  purchases  of  groceries  and  provisions 
for  said  infirmary,  were  for  prices  largely  in  excess  of  their  market  value  and  of  the 
wholesale  rates  at  which  tney  could  have  been  obtained.  That  the  provisions 
bought  and  used  by  the  infirmary  were  likewise  bought  at  excessive  prices,  and 
greatly  above  the  rates  at  which,  with  reasonable  diligence,  they  could  have  been 
purchased.  That  the  work,  material  in  repair  of  the  infirmary  buildings,  or  of  the 
improvement  of  the  infirmary  property,  were  likewise  furnished  at  extravagant  and 
fraudulent  prices;  and  that  for  all  of  these  accounts,  bills  were  rendered  from  time 
to  time  for  such  excessive  and  fraudulent  prices,  which  included  items  never  ren- 
dered and  work  never  performed.  That  large  accounts  of  luxurious  articles  were 
purchased  not  necessary  or  appropriate  for  the  use  of  the  infirmary,  that  were,  in 
fact,  designed  for  the  use  of  the  servants  and  officers  in  their  own  families,  and  for 
the  unlawful  entertainment  of  personal  guests  at  the  infirmary,  all  of  which  were 
fraudulent  bills  and  unlawful  purchases,  and  were  approved  by  said  Neufarth  with- 
out remonstrance  or  objection,  and  without  any  effort  to  protect  the  city  from  the 
fraud  attempted  to  be  practiced  upon  it  through  them.  Complainant  says,  the  said 
Neufarth  had  notice  of  the  fraudulent  mode  of  conducting  the  business  of  the  said 
infirmary  from  the  beginninR:  of  his  term  of  office,  and  had  reason  to  believe  and 
did  believe  and  know,  that  the  affairs  of  said  infirmary  were  being  so  fraudulently 
conducted;  and  notwithstanding  that,  he  made  no  effort  of  any  description  to  pre 
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vent  the  city  from  being  defrauded,  to  defeat  the  payment  of  the  frauduknt  bills, 
that  were  being  presented  and  allowed  by  the  board  of  directors,  or  otherwise  to 
protect  the  interests  of  the  city." 

Some  of  the  matters  mentioned  in  this  charge  are  specifically  mentioned  in 
some  of  the  charges  upon  which  I  have  instructed  you.  I  shall  therefore  instruct 
yoa  only  on  matters  not  heretofore  mentioned.  It  is  charged  in  substance  that 
Frank  Neufarth,  as  a  director,  was  grossly  and  willfully  negligent  and  derelict  in 
the  performance  of  his  duties  in  not  aiding  and  assisting  in  the  economical  and 
proper  administration  of  the  affairs  of  the  infirmary,  and  not  preventing[  the  misap- 
propriation of  the  funds.  That  he  has  permitted  the  purchase  of  groceries  and  pro- 
visions for  the  infirmary  for  prices  largely  in  excess  of  their  value  and  of  the  whole- 
sale rates  at  which  they  could  have  been  purchased;  that  some  of  them  were  made 
for  the  use  of  the  officers  and  servants  of  the  institution,  and  for  unlawful  entertain- 
ment of  personal  guests.  That  Frank  Neufarth  well  knew  these  facts,  and  that  he 
made  no  objection  or  effort  to  protect  the  city. 

A  public  office  is  a  trust,  and  the  law  imposes  upon  a  person  who  assumes  a 
public  office,  that  in  the  management  and  in  the  discharge  of  his  duties  he  must  ex- 
ercise care  and  prudence,  not  necessarily  of  the  highest  degree,  such  as  a  very  vig- 
ilant and  extremely  careful  person  would  exercise;  but  such  care  as  good  faith, 
exact  justice  and  public  policy  may  require;  and  the  public  has  the  right  fb  expect 
of  such  officer,  that  he  will  exercise  ordinary  care  and  prudence  in  the  trust  com- 
mitted to  him.  An  officer  cannot  sit  by  and  permit  a  fraud  to  be  perpetrated  with- 
out objection,  knowing  it  to  be  a  fraud,  or  willfully  fail  to  inform  himself,  if  he  had 
reason  to  believe  from  the  circumstances  surrounding  him  at  the  time  that  a  fraud 
was  being  committed.  He  is  bound  by  the  acts  of  his  associates  only  so  far  as  his 
acts  aided  and  assisted,  or  as  by  his  conduct  he  acquiesced  in  the  fraud.  His  ob- 
jection need  not  be  in  any  particular  form;  but  he  must  in  some  way  make  mani- 
fest his  objection,  so  that  there  can  be  no  doubt  of  his  disapproval.  It  is  not  nec- 
essary where  fraud  is  alleged,  to  prove  a  participation  in  the  spoils  of  such  fraud  of 
the  party  charged  with  fraud  in  a  proceeding  of  this  kind:  but  such  fraud,  when 
proven  against  an  officer,  would  be  malfeasance;  nor  would  it  make  any  difference 
that  after  a  fraudulent  bill  was  presented  and  approved  and  a  voucher  issued  there- 
for, it  was  not  paid.  In  such  case  everything  was  done  by  the  party  in  the  further- 
ance of  the  fraud  that  he  could  do,  and  the  failure  to  get  the  money  or  any  pa«-t 
thereof,  was  no  fault  of  his  if  3uch  officer  is  charged  with  the  duty  of  approving  tills 
and  issuing  vouchers. 

It  was  the  duty  of  Frank  Neufarth  to  assist  and  aid  in  the  economical  and 
proper  administration  of  his  trust;  in  the  discharge  of  that  duty  he  was  bound  to 

{mrchase  the  necessary  provisions  at  the  wholesale  rate  in  the  market.  It  was  un- 
awful  to  misapply  the  funds  of  this  institution  for  any  other  purpose  than  the  one 
for  which  it  was  intended.  The  entertainment  of  guests  at  the  cost  and  expense  of 
the  institution  was  illegal  and  unlawful,  and  a  misappropriation  of  the  funds. 

I  charge  you  that  if  you  find  from  the  evidence  that  Frank  Neufarth  willfully 
neglected  to  do  his  duty,  omitting  to  do  it  as  it  should  have  been  done,  by  pur- 
diasing  goods  far  in  excess  of  their  market  value,  or  purchasing  articles  unneces- 
sary for  the  use  of  such  institution,  or  not  objecting  to  the  purchase  of  such  articles 
by  the  other  directors,  or  permitting  such  unlawful  entertainments,  knowing  the 
facts  and  making  no  effort  to  prevent  them,  or  willfully  refusing  to  inform  himself, 
he  is  guilty  of  misfeasance  in  office,  and  you  must  so  find. 

In  determining  the  question  as  to  whether  he  "willfully"  omitted  to  do  his  duty. 
you  may  consider  any  circumstance  or  fact  connected  with  any  transaction  involved 
m  this  charge,  which  would  satisfy  your  mind  that  he  had  knowledge  of  their  char- 
acter. 

The  twelfth  and  last  charge  in  substance  is  that  Frank  Neufarth,  as  a  director, 
contracted  for  supplies  and  work  after  the  funds  had  been  exhausted,  and  when 
there  was  no  money  in  the  treasury  to  the  credit  of  the  infirmary  board,  and  ap- 
proved bills  and  issued  warrants  therefor  contrary  to  law. 

Some  years  ago  the  legislature  passed  two  acts  which  are  commonly  known  as 
the  Worthington  and  Burns  laws,  which  provide  in  substance  that  a  warrant  is- 
sued for  money  by  an  officer  having  the  control  of  such  money,  unless  there  was 
money  set  apart  to  meet  such  expenditure,  was  void,  and  the  penalty  for  violating 
the  law  by  an  officer  is  that  he  shall  be  disqualified  from  holding  any  office  of  trust 
or  profit  m  the  city;  and  if  the  person  be  in  office,  he  shall  be  dismissed. 

I  charge  you  that  it  was  unlawful  to  issue  any  warrants  for  any  purpose  by  this 
board,  unless  there  was  as  at  the  time  money  in  the  treasury  to  cover  such  expendi- 
ture. But  if  you  find  from  the  evidence  thi-t  in  order  to  maintain  this  institution  in 
providing  for  the  inmates  food,  clothing,  shelter  and  other  things  necessary  to 
maintain  health  and  life,  warrants  were  issued  to  cover  such  expenditures,  while  it 
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was  a  violation  of  the  law,  you  cannot  convict  Frank  Neufarth  for  his  particiiiation 
in  the  issuing  of  such  vouchers  or  in  the  purchase  of  such  articles.  The  law  will 
not  permit  an  officer  to  suffer  for  a  violation  of  a  statute,  when  under  certain  cir- 
cumstances it  became  necessary  to  violate  it  in  the  discharge  of  his  duties.  The 
necessity  of  the  case  and  good  faith  must  be  apparent. 

If  upon  the  other  hand  you  should  find  from  the  evidence,  that  it  was  not  nec- 
essary to  issue  fiuch  vouchers;  that  a  necessity  did  not  exist,  or  that  contracts  were 
made  not  necessary  under  the  circumstances  to  which  I  have  referred,  and  F-ank 
Neufarth  signed  such  warrants  and  approved  such  contracts,  knowing  at  the  time 
that  there  was  no  money  in  the  treasury,  or  if  he  did  not  know  it,  failed  to  inform 
himself  when  he  had  reason  to  believe  that  the  fact  existed,  he  is  guOly  of  malfeas- 
ance in  office  and  you  must  so  find.  But,  before  you  can  return  a  verdict  of  mal- 
feasance contained  in  this  charge,  you  must  be  satisfied  beyond  a  reasonable  d^ubt 
from  the  evidence  of  his  guilt. 

I  have  charged  you  specifically  upon  the  twelve  charges  and  I  desire  to  instruct 
you  upon  the  subject  of  burden  of  proof. 

In  criminal  cases,  and  in  such  civil  cases  where  the  fraud  alleged  involves  a 
crime,  the  presumption  of  innocence  exists  in  favor  of  the  accused,  and  the  jury 
must  be  satisfied  in  such  case  beyond  a  reasonable  doubt  from  the  evidence  of  his 
guilt,  and  so  I  charge  you  that  before  you  can  return  a  verdict  of  guilty  on  any  of 
the  charges  where  touch  charge  involves  fraud  or  want  of  good  faith,  or  known  or 
continual  violation  of  law,  which  I  have  heretofore  defined  to  be  malfeasance,  ycu 
must  be  satisfied  beyond  a  reasonable  doubt,  from  the  evidence,  of  his  guilt.  The 
law  is  too  humane  to  demand  a  conviction  while  a  rational  doubt  remains  in  the 
mind  of  the  jury;  but  when  after  a  fair  and  full  consideration  of  the  evidence,  it  has 
produced  a  conviction  and  satisfied  your  mind  to  a  reasonable  certainty  of  his  guilt, 
you  must  say  so.  If  you  are  not  fully  satisfied,  but  find  only  that  there  are  prob- 
abilities of  guilt,  your  only  safe  course  is  to  acquit. 

But  this  rule  does  not  apply  to  any  of  the  charges  where  fraud  or  want  of  good 
faith,  or  a  known  or  intentional  violation  of  law  is  not  involved.  In  such  charge? 
alleging  only  acts  of  misfeasance  in  office  as  before  defined,  the  rule  is  that  yon 
must  be  satisfied  by  a  preponderance  of  evidence. 

Finally,  let  me  say  that  you  have  listened  to  the  testimony  of  the  witnesses  and 
the  arguments  of  counsel,  during  the  many  days  of  this  trial,  with  a  patience  iha^  I 
commend  in  the  highest  degree;  you  have  heard  the  instructions  of  the  cou't,  and 
when  you  retire  to  deliberate  on  your  verdict,  be  swayed  neither  by  considerations 
personal  to  the  defendant,  nor  by  the  demands  of  public  clamor;  but  rememl»er  y^ur 
oaths  to  try  the  defendant  according  to  the  law  and  the  evidence,  and  if  yon  will 
adopt  that  as  your  guide,  you  will  have  discharged  your  whole  duty  to  the  defend 
ant,  to  society  and  your  own  conscience. 


69  OFFICIAL  ADVERTISEHENTa 

[Franklin  Common  Pleas.] 

Ei^LioTT  V.  Franklin  Co.  (Commissionbm.) 

Section  4367  Rev.  Stat.,  gives  no  power  to  officials  to  contract  for  insertion  in  more 
than  two  papers,  and  no  recovery  can  be  had  by  the  owners  of  the  additional 
papers. 

Evans,  J. 

In  view  of  the  issues  joined  in  the  pleadings,  and  the  admissions  of 
the  parties  made  in  open  court,  the  determination  of  this  case  depends 
upon  the  decision  of  a  single  question,  to-wit:  Did  said  county  treasurer 
and  sheriff  authorize  plaintiff  to  make  said  publications  in  said  newspaper 
so  as  to  make  the  county  liable  to  plaintiff  for  the  rates  allowed  by 
law  for  such  publication?  And  in  the  determination  of  this  question  is 
involved  a  consideration  of  the  powers  and  duties  of  certain  public  oflScers 
to  make  various  publications. 

The  powers  with  which  public  officers,  such  as  county  treasurers 
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and  sheriffs,  are  clothed  to  make  contracts  obligatory  on  the  county,  is 
conferred  upon  them  by  statute,  and  unless  the  statute  expressly,  or  by 
implication,  gives  them  the  power  to  make  a  particular  contract  for  and 
in  behalf  of  the  county,  the  authority  to  do  so  does  not  exist.  It  is 
therefore  necessary  for  us  to  examine  the  legislation  of  this  state  to  ascer- 
tain the  power  of  county  treasurers  and  sheriffs  in  respect  to  the  publica- 
tion in  newspapers  of  election  proclamations  and  rates  of  taxation. 
The  provisions  of  the  statutes  touching  the  subject  under  consideration, 
are  contained  in  the  Rev.  Stat.,  sec.  1087,  2977,  4367  and  4368.  These 
several  provisions  are  in  pari  materia^  and  must  be  construed  together 
and  the  legislative  intent  arrived  at  by  giving  to  the  language  used  in 
the  several  sections,  its  ordinary  and  natural  import.  The  court  is  of 
the  opinion  that  the  county  treasurer  is  the  person  who  is  authorized  to 
cause  to  be  published  his  notice  of  the  rates  of  taxation,  and,  under 
limitations  of  the  statute,  to  select  the  newspapers  in  which  the  same 
may  be  published.  Under  section  1087,  the  county  treasurer  was  author- 
ized and  required  to  publish  his  rates  of  taxation  in  some  newspaper, 
which,  when  properly  understood,  means  in  one  English  paper.  But 
section  4367  authorizes  and  requires  him  to  publish  his  rates  of  taxation 
in  two  English  newspapers  of  opposite  politics.  If  there  be  more  than 
two  competent  English  newspapers,  he  shall,  with  regard  to  the  limi- 
tations contained  in  the  section,  select  the  two  in  which  publication  may 
be  made.  The  only  authority  which  he  has  to  make  such  publication  is 
found  in  the  sections  above  referred  to;  and  as  he  is  an  officer  having  no 
authority  to  make  any  publication  at  the  expense  of  his  county,  unless 
authorized  by  statute,  it  follows  that  the  language  of  the  statute  con- 
ferring its  authority,  will  show  its  true  limit.  The  treasurer  was  au- 
thorized to  make  publication  of  his  rates  of  taxation,  by  section  1087,  in 
but  one  English  newspaper,  and  by  section  4367,  in  two  English  news- 
papers of  opposite  politics.  The  authority  conferred  by  section  4367 
cannot  be  construed  as  authorizing  publication  in  more  than  two 
English  newspapers. 

The  sheriff  is  authorized  and  required  by  section  2077  to  publish  his 
election  proclamation,  and  under  this  section  to  publish  it  in  but  one 
English  newspaper;  and  his  authority  to  make  publication  thereof  under 
section  4367,  is  the  same  as  that  of  county  treasurers  to  publish  rates  of 
taxation. 

Upon  the  facts  as  we  find  them  to  exist  in  the  proofs,  and  the  appli- 
cation thereto  of  the  law  as  we  understand  it,  the  plaintiffs  cannot  recover 
for  either  of  said  publications.  Said  publications,  respectively,  had  been 
gived  to  the  Journal  and  Times  before  application  was  made  to  have 
them  published  in  the  Sunday  Capital,  and  this  fact  was  known  to  plain- 
tiff, or  his  agent,  at  the  time  of  such  application,  as  well  as  the  further 
fact  that  the  board  of  county  commissioners  had  resolved  that  they  would 
pay  but  two  English  newspapers  for  the  publication  of  said  proclamation 
and  rates.  The  legal  presumption  is  that  every  person  knows  the  law, 
and  the  evidence  shows  that  plaintiff,  or  his  agent,  had  due  notice  of 
all  the  material  facts. 
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69  GUARDIAN'S  ACCOUNT. 

[Muskingum  Common  Pleas.] 
PORTBR  &  WiLKS  V.  BrOWN,  GUARDIAN. 

1.  The  filing  of  exceptions  to  guardian's  account  in  the  probate  court,  for  the  pur- 
pose of  having  the  account  corrected,  is  proper  practice  although  no  statute  ex- 
pressly gives  the  right;  and  upon  the  hearing  of  exceptions  to  a  final  account, 
any  mistake  or  error  in  a  former  account,  not  theretofore  adjudicated  as  to  the 
exceptor,  may  be  corrected. 

2.  The  sureties  of  a  guardian  may,  on  their  own  motion,  become  parties  to  the 
settlement  of  final  account,  for  the  purpose  of  correcting  errors  in  that  or  a 
former  account. 

J.  Where  a  guardian's  sureties  have  filed  exceptions  to  his  final  account,  alleging 
mistake  and  error,  to  the  prejudice  of  the  guardian,  in  both  final  and  former 
accounts,  it  is  error  for  the  probate  court  to  strike  such  exceptions  from  the 
files. 

Phillips,  J. 

Defendant  filed  in  the  probate  court  his  final  accotmt,  showing  a 
balance  in  his  hands  due  his  ward.  PlaintifiEs,  the  sureties  on  his  bond, 
filed  exceptions  to  the  account,  alleging  that  in  fact  no  amount  was  in 
the  guardian's  hands,  because  in  a  former  account  he  had  charged  him- 
self with  money  that  never  came  to  his  hands  as  such  guardian.  On  the 
motion  of  the  ward,  the  exceptions  were  stricken  from  the  files,  on  the 
ground  that  the  exceptors  were  not  proper  parties,  and  had  no  interest  in 
the  settlement.  The  account  was  approved,  and  the  guardian  ordered 
to  pay  the  said  balance  to  his  ward.  The  order  of  the  probate  court 
striking  the  exceptions  from  the  files,  is  assigned  as  error. 

Defendant  claims,  arguendo,  that  there  is  no  authority  in  law  for 
filing  exceptions  to  a  guardian's  account;  that  an  error  in  a  former  ac- 
count can  not  be  corrected  in  the  settlement  of  his  final  accotmt:  and 
that  his  sureties  can  not  become  parties  to  such  settlement  for  the  pur- 
pose of  asking  the  correction  of  such  error. 

In  the  absence  of  express  statutory  provision,  the  right  to  except 
to  a  guardian's  account  rests  upon  necessity,  analogy,  and  th^  uniform 
practice.  The  right,  upon  final  settlement,  to  correct  any  mistake  or 
error  in  a  former  account,  is  expressly  given  by  statute.  (Sec.  6332.) 
The  claim  that  these  rights  can  not  be  exercised  by  the  guardi&n's 
sureties,  can  not  be  so  summarily  disposed  of. 

It  is  settled  law  in  Ohio,  (1)  that  the  probate  court  has  exclu.sive 
jurisdiction  of  the  settlement  of  guardian's  accounts;  (2)  that  an  action 
by  the  ward  against  his  guardian's  sureties,  for  the  amount  remaining  in 
the  hands  of  the  guardian,  can  not  be  maintained  until  such  amount  is 
ascertained  by  the  probate  court,  on  the  settlement  of  the  guardian's 
final  account,  (Newton  v.  Hammond,  38  O.  S.,  430);  (3)  that  in  such 
action  the  sureties,  though  not  parties  to  the  settlement,  are  concluded 
thereby,  and  can  not  be  heard,  in  the  absence  of  fraud  and  collusion,  to 
question  its  correctness.     Braiden  v.  Mercer,  antey  29. 

The  sureties  are  concluded  by  such  settlement,  not  on  the  g^und 
that  it  operates  as  a  judgment  against  them, — for  they  may  be  neither 
parties  nor  privies  thereto,  —but  on  the  ground  that  it  is  a  part  of  their 
contract  obligation  that  the  guardian  shall  pay  over  to  his  ward  the 
amount  judicially  ascertained  to  be  in  his  hands  at  the  conclusion  of  bis 
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trust.     (Braiden  V.  Mercer,  Jtt^ra;  32 Am.  Dec,  197;  68  Am.  Dec,,  604.) 
This  distinction  was  not  made  in  Todd  v.  Lewis,  2  Handy,  280. 

The  operation  of  this  rule  of  law  is  such  that  if  the  guardian  should, 
by  mistake,  charge  himself  in  his  final  account  with  an  amount  not  pro- 
perly so  chargeable,  and,  after  approval  of  his  account,  make  default, 
his  sureties  would  be  liable  tor  the  whole  amount  adjudged  to  be  in  the 
guardian's  hands,  including  that  so  charged  by  mistake;  and  in  an  ac- 
tion on  the  bond  they  would  be  absolutely  defenseless.  As  to  them, 
though  they  were  not  parties  to  the  settlement,  the  account  would  have 
passed  in  rem  jiidicatam,  and  they  could  **not  be  heard  in  the  absence  of 
fraud  and  collusion,  to  question  its  correctness.*' 

From  this  state  of  the  law  it  follows  that  a  guardian's  sureties  are 
remediless  to  correct  a  mere  mistake  in  his  account,  unless  allowed  to  do 
so  by  exceptions  in  the  probate  court. 

This  rule,  making  the  settlement  of  a  guardian's  account  conclusive 
upon  his  sureties,  rests  upon  the  authority  of  both  reason  and  precedent; 
but  it  was  never  intended  that  it  should  work  injustice.  The  object  of 
the  hearing  before  the  probate  court  is  to  correct  errors  in  the  account. 
It  cannot  be  to  the  prejudice  of  surety,  guardian,  or  ward,  that  an  error 
should  then  and  there  be  corrected  at  the  instance  of  any  one.  It  is 
grossly  prejudicial  to  the  surety  to  deny  him  all  opportunity  to  correct 
an  error  in  the  ascertainment  of  the  amount  which  he  has  undertaken  to 
pay. 

The  law — and  especially  the  law  of  procedure — is  not  made  up  of 
independent  rules,  to  be  adhered  to  regardless  of  consequences;  it  is 
formulated,  and  is  to  be  applied  to  facts,  as  a  harmonious  system  of 
principles,  for  the  protection  of  rights,  the  prevention  of  injuries,  and 
the  redress  of  wrongs.  It  would  be  an  anomaly  in  jurisprudence,  if  one 
whose  rights  have  been  prejudiced  by  the  mistake  of  another,  should  be 
irrevocably  bound  by  the  mistake,  when  its  correction  could  prejudice 
no  one. 

The  question  here  is  mainly  one  of  practice.  The  right  of  the 
probate  court  to  correct  errors  in  the  accounts  of  guardians  is  not  mooted ; 
nor  is  it  denied  that  in  no  other  way  can  such  errors  be  corrected.  Have 
the  sureties  a  right  to  have  such  errors,  if  prejudicial  to  them,  corrected? 
If  they  have,  then  they  have  the  right  to  bring  them  to  the  attention  of 
the  only  court  that  can  correct  them.  As  to  fraud  and  collusion,  the 
sureties,  in  an  action  on  the  bond,  may  defend,  notwithstanding  the 
settlement;  but  as  to  mistake  or  error,  unmixed  with  fraud  or  collusion, 
they  can  not  defend  after  settlement,  and  must  of  necessity  be  allowed  to 
seek  its  correction  in  the  settlement,  and  by  the  mode  authorized  by  the 
law,  by  the  practice  in  such  ca;ses. 

Any  person  who  has  or  claims  an  interest  in  the  controversy  in  an 
action,  may  be  made  a  party  thereto.  (Rev.  Stat.,  6006.)  The  filing  of 
a  pleading  by  leave  of  the  court,  makes  one  a  party  to  the  action,  with- 
out formal  order  making  him  such.     Rosenthal  v.  Sutton,  31  O.  S..  406. 

In  this  case,  the  sureties  having  filed  their  exceptions  alleging  only 
error  in  the  account,  they  had  such  status  in  the  court  as  entitled  them 
to  have  their  exceptions  heard.  In  striking  the  exceptions  from  the 
files,  T  think  there  was  error.  To  hold  otherwise  would  be  to  invite 
friendly  and  insolvent  guardians  to  a  degree  of  indifference  as  to  mistakes 
in  their  accounts,  and  would  leave  their  sureties  no  means  of  escape,  but 
the  uncertain  defense  of  fraud  and  collusion. 

Judgment  reversed. 
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71  RELIGIOUS  SOCIETIES. 

[Montgomery  Common  Pleas.] 

Daniel  M.  Shoup  et  ai<.  ,  Ex  Parte. 

Where  property  is  given  to  a  religious  denomination  in  a  city,  that  part  of  the  Bap- 
tist b  ret  hern  called  Dunkers,  and  part  of  the  congregation  lorm  a  separate 
organization,  with  the  consent  of  the  rest,  but  afterwards  change  their  usuages 
as  to  m>^.iters  of  church  polity,  though  not  as  to  belief,  so  as  not  to  be  the  same 
as  the  Dunkers,  when  it  becomes  necessary  to  sell  the  property  and  divide  the 
proceeds,  the  latter  are  not  entitled  to  demand  a  share.  The  different  orders  of 
Baptists  explained. 

Elwott,  J. 

Shoup  and  others  filed  a  petition  in  this  court,  on  Feb.  22,  1833,  in 
which  they  set  forth  that  on  the  7th  day  of  March,  1845,  one  Peter 
Aughenbaugh  and  wife,  by  deed  conveyed,  in  fee  simple,  to  Henry  Yost, 
Levi  Boogher  and  William  Bland,  as  trustees  of  the  Baptist  Brethren, 
commonly  called  Dunkers,  and  their  successors  in  office  the  real  estate 
situated  in  the  city  of  Dayton,  then  designated  as  lot  No.  77,  but  now 
known  as  lot  — ,  of  revised  numbers,  being:  on  the  southeast  corner  of 
Jackson  and  VanBuren  streets.  That  the  petitioners  are  the  successors  in 
office  of  said  Yost,  Boogher  and  Bland,  holding  said  property  under  said 
trust;  that  a  meeting  house  for  said  religious  denomination  was,  many 
years  ago,  erected  on  said  lot  and  used  for  religious  meetings  by  said 
society  in  and  for  what  is  known  as  the  Beaver  Creek  district,  until  the 
year  1881.  At  this  latter  period  the  meeting  house  was  somewhat  dam- 
aged by  fire,  and  thereby  rendered  unfit  for  the  use;  that  few  members 
of  said  denomination  reside  in  and  about  the  city,  and  in  consequence  the 
house  has  not  been  repaired  or  used,  nor  will  it  be  repaired  and  rendered 
fit  for  such  use;  that  the  society  of  which  petitioners  are  the  trustees, 
desire  said  property  should  be  sold  and  the  proceeds  used  for  the  build- 
ing of  churches  elsewhere  for  the  use  of  said  Dunker  society.  Peti- 
tioners further  say,  that  the  church  has  become  divided  into  three  separ- 
ate organizations  or  orders,  commonly  known  as  the  "Old  Order 
Brethren,*'  the  ** Conservatives*'  or  Annual  Meeting  Brethren,  and  the 
'  *  Progressives ;  *  *  that  the  petitioners  represent  the  Old  Order  Brethren,  and 
that  they  deem  it  equitable  and  just  that  the  property  should  be  sold 
and  the  proceeds  divided  equally  between  the  three  societies  or  orders, 
to  be  used  as  above  indicated  in  the  building  of  churches.  They  there- 
fore pray  for  an  order  for  the  sale  of  the  property  and  division  as  afore- 
said, and  for  such  relief  as  would  be  equitable  in  the  premises. 

On  March  14,  1883,  Kiehl,  Duncan  and  Stickrath  filed  their  answer 
and  cross-petition  as  trustees  of  the  Da3rton  Church  of  the  Baptist 
Brethren  (Progressives),  in  which  it  is  averred  that  this  Dayton  church 
was  a  part  of  the  Beaver  Creek  district  or  charge,  until  March  7,  1882, 
at  which  time  the  members  of  said  church  residing  in  Dayton  presented 
to  the  regular  quarterly  council  of  the  Beaver  Creek  charge  or  district, 
their  petition,  praying  that  the  portion  of  the  membership  of  the  Beaver 
Creek  charge  residing  in  the  city,  might  be  made  a  separate  organization 
and  district;  that  on  said  day,  in  due  form,  according  to  the  usages  of 
said  church,  said  request  was  granted;  that  up  to  said  date  the  Beavet 
Creek  district  had  two  churches  and  two  congregations,  the  one  in  the 
city  and  one  at  Zimmerman ville  in  Greene  county;  that  on  April  20, 
1882,  the  members  residing  in  the  city,  in  pursuance  of  the  authoritj-  and 
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action  of  the  Quarterly  Council,  met  and  organized  a  separate  church  of 
said  Baptist  Brethren,  and  have  regularly  used  and  occupied  and  still 
use  and  occupy  said  meeting  house  for  religious  worship;  that  on  March 
12,  1883,  said  Dayton  church  regularly  elected  said  Kiehl,  Duncan  and 
Stickrath  trustees,  and  they  still  hold  that  and  all  other  property  of  said 
society  for  church  purposes  as  originally  contemplated  i  n  the  deed  from 
Peter  Aughenbaugh;  that  said  Dayton  church  is  the  real  owner  and  en- 
titled to  the  property,  and  that  petitioners  have  no  interest  therein;  and 
ask  that  the  property  be  not  sold,  but  that  the  title  of  the  Dayton  church, 
(the  Progressives)  be  quieted  and  confirmed. 

On  May  7,  1883,  and  August  3,  1885,  Stine,  Haverstick  and  Zim- 
merman, claiming  to  be  the  regular  trustees  of  the  Baptist  Brethren 
Church,  commonly  called  Dunkers,  of  the  Beaver  Creek  district,  includ- 
ing Dayton,  and  the  successors  of  said  Yost,  Boogher  and  Bland,  in  said 
trust,  filed  their  answer  and  amended  answer  and  cross-petition,  in 
which  they  contest  the  claims  of  both  the  petitioners  and  of  Kiehl , 
Duncan  and  Stickrath,  and  claim  to  be  owners  in  trust  of  the  property 
in  question  for  the  use  of  the  regular  Baptist  Brethren  (the  Conserva- 
tives) and  are  in  possession  thereof.  They  deny  that  the  petition  of  the 
Dayton  members  for  a  separate  organization  was  ever  granted  by  the 
Beaver  Creek  charge,  as  is  averred  in  the  answer  of  Kiehl  et  al. ,  or  that 
such  separate  organization  was  ever  effected  according  to  the  usages  oi 
the  church,  or  that  the  Dayton  organization  under  Kiehl  and  others  be- 
longsi  to  or  is  in  any  way  connected  with  the  Baptist  Brethren  (commonly 
called  Dunkers)  or  has  any  title  or  interest  in  the  property  in  question, 
or  in  any  property  of  the  said  Baptist  Brethren.  They,  therefore,  ask 
that  the  title  of  Stine  and  others  as  such  trustees  for  the  regular  Baptist 
Brethren,  or  Dunker  Church,  be  quieted  and  confirmed. 

Since  the  filing  of  the  several  answers  and  cross-petitions  of  Kiehl 
and  others,  and  Stine  and  others,  the  original  petitioners,  Shoup  et  al., 
being  opposed  to  litigation,  have  withdrawn  from  the  case,  and  the  action 
now  proceeds  upon  the  issues  raised  by  the  pleadings  of  the  other 
parties,  the  respondents  Kiehl,  Duncan  and  Stickrath,  representing  the 
so-called  Progressives,  and  Stine,  Haverstick  and  Zimmerman,  repre- 
senting the  Conservatives,  or  regular  Baptist  Brethren  of  Beaver  Creek 
church  and  district.  For  the  sake  of  convenience  we  will,  in  the  discus- 
sion of  the  questions  arising  in  the  case,  designate  the  parties  as  ''Con- 
servatives'* and  ''Progressives.**  Happily  there  are  no  questions  of 
doctrine  of  serious  importance  to  be  considered,  dividing  the  two  organ- 
izations. Their  religious  beliefs  are  substantially,  if  not  entirely  alike; 
their  principal  differences  are  as  to  matters  of  church  polity,  dress  and 
custom  and  usage,  and  other  questions  of  conduct. 

It  seems  from  the  evidence,  that  the  large  and  influential  religious 
denomination  of  Baptist  Brethren  commonly  known  as  Dunkers,  has  in 
recent  years,  because  of  the  differences  referred  to,  been  divided  into  three 
(Mrders  or  organizations.  There  are  other  divisions,  but  the  ones  repre- 
sented here  are  the  leading  ones.  It  may  be  more  or  less  important  to 
determine  which  of  them  represents  the  true  and  original  church  of  that 
denomination.  As  before  said  the  "Old  Order  Brethren"  are  out  of  the 
case,  and  hence  we  have  only  to  deal  with  the  Conservatives  and  the 
Progressives. 

The  conveyance  and  consequent  trusts  created  in  this  instance  date 
back  to  1845,  long  before  the  divisions  in  the  church  here  referred  to 
occurred.     The  grantors  in  the  conveyance,  Peter  Aughenbaugh  and 
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wife,  were,  we  assume,  members  of  that  church  as  it  then  existed,  and 
mindful  of  its  interest  and  welfare,  and  desirous  that  the  faith  and  practices 
of  their  church  should  be  encouraged,  determined  to  donate  a  valuable 
lot  in  a  growing  part  of  the  city,  upon  which  a  meeting  house  might  be 
erected,  and  where  the  good  people  should  meet  and  hear  the  pure  doc- 
trine of  the  society  proclaimed.  Therefore  ** in  consideration  of  $1  in 
hand  paid  by  Henry  Yost,  Levi  Boogher  and  Wm.  Bland,  trustees  of 
the  Baptist  Brethren  Community,  called  Bunkers  or  Tunkers,  have 
bargained  and  sold,  and  do  hereby  bargain,  sell  and  convey  unto  the  said 
Yost,  Boogher  and  Bland,  and  their  successors  in  office,* 'the  premises  in 
question.  This  property  was  taken  possession  of  by  Yost,  Boogher  and 
Bland  as  such  trustees  for  the  Baptist  Brethren  or  Dunkers,  and  by  the 
contributions,  and  labor  and  zealof  the  brethren  recognizing  the  then 
organization,  a  meeting  house  was  erected,  and  thereafter  used,  as  a 
place  of  worship  and  preaching  by  those  adhering  to  its  faith  and 
practices.  This  condition  of  things  continued  without  serious  inter- 
ruption until  March  7,  1882,  or  more  properly  until  April  20,  1882,  at 
which  time  the  Progressives  claimed  to  have  afiFected  a  .separate  organi- 
zation of  the  Dayton  church.  Manifestly  the  conveyance  created  a  trust 
for  the  use  of  the  church  as  it  then  existed  and  was  known.  This  trust 
was  cast  upon  Yost,  Boogher  and  Bland,  and  their  successors  in  office. 
This  doubtless  means  such  official  trustees  as  the  church,  according  to 
its  forms  and  usages,  should  designate  to  hold  its  property.  The 
original  trustees,  Yost,  Boogher  and  Bland,  have  long  since  ceased  to 
hold  their  office  and  others  in  due  form  have  succeeded  to  the  trusts. 

At  the  beginning  of  this  controversy  and  long  prior  thereto,  the 
Dayton  and  the  Zimmermanville  congregations  constituted  one  district  or 
charge,  according  to  the  economy  and  usages  of  the  church.  A  district 
is  usually  presided  over  by  a  presiding  elder  or  bishop,  and  may  embrace 
one  or  several  churches.  According  to  the  policy  and  usages  of  the 
church,  a  congregation  cotaposing  a  portion  of  a  district  may^  by  pursu- 
ing certain  forms,  become  a  separate  district  or  be  transferred  to  an  ad- 
joining district.  The  congregation  so  desiring  to  be  organized  into  a 
separate  district  presents  its  petition  therefor  to  the  district  conference  or 
council,  ^hich  council  is  usually  composed  of  delegates  representing  the 
various  churches  in  the  territory  composing  the  district.  If  this  council 
grant  the  request  of  the  congregation,  it  may  be  organized  according  to 
the  usages  of  the  church  as  a  separate  district  having  its  own  Bi^op 
and  council. 

As  the  first  important  fact  in  this  controversy,  it  is  claimed  by  the 
Progressives  here  that  the  Dayton  church,  in  due  and  proper  form,  in  the 
spring  of  1882,  presented  its  request  to  the  council  of  the  Beaver  Creek 
district,  praying  for  its  separate  organization  according  to  the  usages  of 
the  church;  that  the  request  was  granted;  that  in  pursuance  thereof  it 
effected  a  regular  and  loyal  organization  as  a  district,  elected  its  own 
officers  and  a  presiding  elder  to  be  head  minister,  and  trustees  to  hold 
and  manage  its  property;  that  the  respondents  here,  Kiehl,  Duncan  and 
Stickrath  were  so  elected  trustees,  and  have  ever  since,  and  do  now 
hold  the  property  in  question  for  the  uses  designated  in  the  deed  and  as 
contemplated  by  the  grantor. 

In  answer  to  this  claim  the  "Conservatives'*  contend,  that  the  Day- 
ton church  was  never  regularly  organized  as  a  separate  congregation  and 
district  according  to  the  policy  and  usages  of  the  Dunker  church,  and  that 
the  property  in  controversy  is  still  under  the  control  of  the  respondents. 
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Stine,  Haverstick  and  Zimmermaa,  trustees  of  the  Beaver  Creek  charge, 
whose  territory  includes  this  property.  Hence,  they  say  that  Kiehl  and 
his  associates,  are  in  no  sense  trustees  of  this  property,  not  having  been 
properly  elected  as  such. 

A  question  of  more  importance  in  this  case  is  this:  Conceding  that 
the  Dayton  church  was  legally  separated  from  the  Beaver  Creek  church, 
and  organized  according  to  the  forms  and  usages  of  the  society,  has  it, 
smce  that  time,  separated  itself  from  the  mother  church,  the  regular 
Baptist  Brethren,  and  allied  itself  with  another  organization?  And  if 
so,  then  under  the  trusts  created  by  Peter  Aughenbaugh's  conveyance, 
does  the  Dayton  Society  carry  with  it  the  property  in  question?  In 
other  words,  does  the  property  follow  the  society  or  does  it  remain  in 
the  chturch  from  which  the  Dayton  church  seceded? 

It  is  claimed  in  this  connection,  that  the  great  Baptist  Brethren 
church  was  from  the  beginning  and  is  still  a  strictly  congregational 
church — that  each  church  or  congregation  manages  its  own  aflFairs  in  its 
own  way,  without  being  amenable  to  any  other  body,  and  that  the 
functions  of  the  annual  meeting  and  other  councils  outside  of  the  local 
church,  are  and  should  be  confined  to  giving  advice,  which  the  local 
society  may  follow  or  reject  at  pleasure.  In  short,  the  Progressives  re- 
ject the  power  and  authority  of  the  annual  meeting,  and  of  all  other 
councils  not  cf  the  local  church.  On  the  other  hand  the  Conservatives 
claim  to  be  the  regular  church,  and  that  it  is  not  strictly  congregational, 
but  an  association  of  churches,  and  that  the  various  councils,  and 
tribunals  known  as  district  councils  and  annual  meeting  are  binding  on 
all  the  churches. 

Looking  to  the  results  of  the  best  and  most  reliable  testimony  before 
us,  it  is  safe  to  say  that  as  now  organized  the  great  Dunker  Church  has 
five  principal  tribunals  for  the  settlement  of  matters  arising  in  church 
discipline,  whether  these  matters  pertain  to  doctrine,  or  usage,  or  habit,  or 
polity: 

1st.  There  is  the  local  church,  with  its  council,  and  bishops  and 
elders.  From  the  decisions  of  this  local  council  an  appeal  may  be  taken 
to  the  next  in  order. 

2d.  The  council  of  adjoining  elders,  which  is  a  meeting  of  the 
elders  of  the  districts  adjoining  the  one  in  which  the  difficulty  arose. 

3d.  The  district  council,  composed  of  representatives  from  the 
various  churches  in  a  given  territory,  embracing  several  loca(  churches 
and  districts. 

4th.  The  matter  may  next  be  presented  to  the  annual  meeting, 
which  usually  refers  it  to  a  committee,  whose  duty  it  is  to  visit  the  local 
church  or  brethren  therein  and  endeavor  to  adjust  the  difficulty.  This 
failing,  an  appeal  is  had  to  the  great  assembly  known  as — 

5th.     The  annual  meeting. 

This  church  recognizes  the  word  of  God — the  Holy  Scriptures  *as 
the  only  infallible  rule  of  faith  and  practice.  It  has  no  written  creed  or 
constitution  apart  from  the  Bible.  The  proceedings,  decisions  and  res- 
olutions of  its  various  councils,  constitute  in  some  sense  the  unwritten 
law  of  the  church.  Sometimes  these  proceedings  are  put  into  permanent 
form  by  being  printed;  at  other  times  no  record  is  kept.  The  aim  is  to 
imitate  as  closely  as  possible  the  simplicity  and  informality  of  the  prim- 
itive church,  as  the  brethren  understood  it.  The  answer  to  all  inquiries 
18,  **thus  saith  the  Lord." 
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Disputes  frequently  arise  in  the  local  churches  and  elsewhere,  as  to 
matter  of  doctrine  and  duty.  These  controversies  or  inquiries,  as  they 
usually  happen  to  be,  must  be  settled  by  some  tribunal.  This  settlement 
must  have  a  binding  eifect  on  the  conduct  of  the  societies  and  individuals, 
else  the  church  would  soon  be  rent  asunder.  The  Progressives,  adher- 
ing to  the  strict  congregational  idea,  claim  that  the  local  society  is  su- 
preme and  is  entitled  to  settle  for  itself  all  questions  arising  amongst  its 
membership.  It  may  ask  the  superior  councils  for  advice,  but  is  not  bound 
by  such  advice.  On  the  other  hand  the  Conservatives  claiming  to  be  the 
regular  church ,  adhere  to  the  idea  of  an  association  of  churches,  and 
that  the  decisions  of  the  various  councils  are  binding  according  to  their 
order  of  superiority —the  annual  meeting  being  the  supreme  authority, 
whose  decisions  on  any  matter  properly  before  it  are  final.  It  is  impor- 
tant to  rightly  understand  this  difiference  between  the  parties,  and  that 
the  question  here  raised  be  properly  decided.  Hence  we  must  look  to 
the  authorities.  In  the  year  1866  Elder  Henry  Kurtz,  an  eminent  minister 
of  the  denomination  published  the  Brethren's  Encyclopedia,  which  is 
recognized  as  high  authority  by  all  parties.  He  says  on  p.  58  "there  are 
three  systems  of  church  government  in  vogue  among  piotestants  in  this 
country,  the  Episcopal,  the  Presbyterian,  and  the  Congregational. 
Neither  of  these  answers  or  corresponds  with  our  system,  which  we 
will  call  the  primitive  system.*'  After  averting  to  the  three  other 
systems  above  mentioned,  and  showing  that  the  Brethren  Church  is  not 
at  all  like  any  of  them  in  its  government  system,  Mr.  Kurtz  continues: 
'*If  any  one  will  say  now,  then  of  course  you  must  be  Independents  or 
Congregationalists,  are  you  not?  To  this,  we  answer  most  emphatically, 
no!"     The  following  reasons  among  others  are  given: 

1.  The  oldest  church  in  America  was  organized  by  Peter  Becker, 
at  Germantown,  Pa.,  in  1722.  That  church  might  have  acted  on  the 
congregational  principle,  but  did  not.  Before  talking  any  step  toward 
organization,  he  visited  and  counselled  the  dispersed  brethren  through 
the  country.  **And  this  principle,'*  he  says,  "that  a  local  church 
should  not  undertake  anything  of  importance  without  the  counsel  and 
consent  of  the  brethren  generally  outside  of  that  locality,  has  ever  been 
upheld  to  this  day,  with  very  few  exceptions,  and  these  exceptions  have 
most  always  proved  calamitous  to  such  churches  as  ventured  upon  the 
exceptional  course." 

2.  The  second  fact  to  prove  that  local  churches  among  us  do  not 
pretend  to  act  independently  of  other  churches,  is  this,  that  to  every 
love  feast  that  is  held  in  any  church  *  *  *  members  and 
ministers  are  invited  from  other  churches  to  this  day. 

8.  No  choice  is  held  in  any  church,  even  only  for  a  single  deacon, 
without  two  or  more  elders  being  present  ifrom  other  churches  to  conduct 
the  choice. 

4.  No  case  of  censure  against  an  elder,  minister  or  deacon,  is  taken 
up  in  council  before  a  local  church  without  the  presence  of  the  elders 
and  as  many  ministers  and  private  members  from  other  churches. 

6.  No  case  of  which  avoidance  may  probably  be  the  result,  is 
undertaken  in  a  local  church  without  some  elders  from  other  churches. 

Now  these  facts  prove  very  evidently  that  a  local  church  among  us 
does  not  lay  claim  to  possessing  all  power,  unless  in  contradistinction  to 
the  fundamental  principles  and  practice  of  our  brotherhood.  He  follows 
this  with  a  citation  from  the  proceedings  of  the  Annual  Meetine  held 
in  1853. 
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"Article  20.  Can  an  arm  of  the  church  (or  a  local  church)  be 
congregational,  or  act  independent  from  all  the  churches  of  our  fraternity, 
and  still  be  in  full  union  with  the  church?  Answer — It  cannot,  accord- 
ing to  the  Gospel  and  the  order  of  the  Brethren.'* 

It  would  seem  to  be  prettj'  well  settled,  from  a  reference  to  the 
authorities  and  the  action  of  the  church,  that  the  Conservatives  are  right 
in  their  claim  that  the  great  Baptist  Brethren,  organizations  are  not 
merely  congregational,  but  are  fraternal  and  associated — acting  together 
as  a  union  of  churches.  The  question  naturally  comes  up  as  to  the 
authority  of  the  great  councils  of  the  church,  including  the  annual 
meeting.  It  is  manifest,  if  the  bond  of  union  between  this  great  associa- 
tion of  churches  is  not  a  mere  rope  of  sand,  to  be  severed  at  the  instance 
of  any  local  church,  that  the  recognized  annual  councils  should  be 
accorded  some  sort  of  authority.  Their  decisions  ought  to  be  binding  on 
the  consciences  of  the  membership  as  authority,  and  not  as  advice  merely. 

It  is  very  natural  that  as  the  churches  increase  in  number,  extent 
and  influence,  many  new  questions  will  arise,  demanding  new  and  decisive 
action.  Without  this  there  could  be  no  union  or  association  worth  the 
name.  Elder  Kurtz,  in  the  able  work  above  referred  to,  vigorously 
combats  the  idea  that  the  action  and  decisions  of  the  annual  meeting 
and  other  great  councils  of  the  church  are  mere  traditions,  or  for  that 
matter,  mere  voluntary  advice.  In  his  introduction,  Mr.  Kurtz  says 
some  are  disposed  to  treat  the  united  counsels  and  conclusions  of  the  an- 
nual meeting  too  highly,  treating  them  as  rules  and  laws  of  equal 
authority  as  Divine  Writ,  and  which,  like  the  laws  of  the  Medes  and 
Persians,  could  not  be  altered.  Others  put  too  low  an  estimate  upon 
them,  considering  them  as  a  bundle  ot  traditions  of  the  elders,  to  be  soon 
forgotten.  He  says,  when  any  question  is  answered  by  the  express  word 
of  God,  there  cottld  be  no  question;  but  practical  questions  also  may 
be  raised,  in  which  the  scriptures  afford  no  direct  answer;  now  as  the 
church  is  to  be  of  one  mind,  co-workers  together,  it  becomes  necessary 
to  agree.  "Suppose  the  New  Testament,"  he  continues,  ** is  silent  on 
the  subject,  but  the  brethren  have  come  to  a  unanimous  agreement  in 
the  matter,  all  one,  whether  it  was  yesterday  or  a  hundred  years  ago,  by 
brethren  representing  the  whole  fraternity  in  yearly  meeting,  then  such 
agreement  is  binding  upon  all,  as  the  contract  of  a  parent  or  duly 
authorized  agent  or  attorney,  is  binding  upon  the  children  or  parties, 
their  heirs  or  assigns,  until  it  is  either  fulfilled  or  lawfully  cancelled  or 
recalled."  He  says  furthermore,  that  it  was  and  is  considered  that 
"those  who  would  act  contrary  to  these  articles  of  agreement  are  dis- 
turbers of  the  peace  of  the  church,  whom  they  (the  churches)  could  not 
fellowship  unless  they  repented  indeed."  If  this  be  good  authority, 
it  is  difficult  to  see  how  those  who  reject  the  counsels  and  decisions  of 
the  church  in  its  fraternal  gatherings  as  of  binding  effect,  can  claim  to 
be  members  of  the  "Baptist  Brethren,"  commonly  called  Dunkers.  So 
far  from  the  annual  meeting  being  new  in  its  acts  and  counsels,  it  is 
co-extensive  with  the  church  itself. 

Indeed,  the  local  churches  discovered  early  that  it  was  necessary 
for  the  carrying  forward  of  their  work  that  these  annual  councils  should 
be  held;  at  least  they  acted  upon  that  idea.  It  was  counselled,  in  1813, 
that  the  local  churches  should  be  represented  in  a  yearly  convocatioa 
It  was  decided  in  1887,  that  the  great  annual  council  meetings  ought  to 
consist  of  the  elders  and  members  of  the  particular  church  at  which 
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sttch  council  might  be  held,  and  also  such  teachers,  ministers  and 
private  members,  as  might  be  sent  as  delegates  from  other  churches. 

In  subsequent  annual  meetings  more  decided  action  was  taken,  as, 
for  instance,  lo50,  art.  6 — ** whether  it  is  right  for  brethren  in  different 
arms  of  the  church  to  go  against  the  counsels  of  the  yearly  meeting? 
Considered  that  it  is  wrong  for  brethren  to  go  against  the  counsel  of  our 
great  annual  meeting."  In  1860,  art.  1 — "Inasmuch  as  we  publicly 
denounce  (human)  church  discipline,  and  claim  the  New  Testament 
Scriptures  as  the  only  rule  of  our  faith  and  practice,  is  it  consistent  with 
our  profession  to  make  a  direct  observance  of  the  minutes  of  the  annual 
council  a  test  of  fellowship?  Answer— The  decisions  of  the  annual 
meetings  are  obligatory  until  such  decisions  shall  be  repealed  by  the  same 
authority. 

As  early  as  1805  (art.  2)  it  was  considered  that  when  brethren  would 
not  heed  or  obey  the  conclusions  of  annual  meeting,  they  should  be  set 
back  until  they  learn  to  do  better  and  become  obedient.  Also,  1845, 
(art.  8) — **How  is  it  considered  if  brethren  will  rebel  against  the  counsel 
held  at  council  meetings  and  say  it  is  an  abomination  to  God?  Con- 
sidered that  such  a  brother  should  be  visited  and  exhorted,  and  if  he 
would  not  hear  and  obey  the  admonition,  he  could  not  be  held  as  a 
brother."  In  1850  (art.  6)  it  was  considered  wrong  for  brethren  to  go 
against  the  counsel  of  the  great  annual  meeting.  At  the  annual  meeting 
of  1875  Elder  Prather  was  charged  with  claiming  to  belong  to  the  Con- 
gregational party  as  opposed  to  the  annual  meeting  party.  He  was  re- 
quired to  and  did  retract,  agreeing  to  accept  the  supremacy  of  annual  meet- 
ing. Elders  Wolf  and  Meyers  were  charged  with  reflecting  upon  the 
annual  meeting  in  their  writings  in  the  Gospel  Trumpet-  They  were 
required  to  and  did  retract  and  agree  to  acknowledge  the  supremacy  of 
the  annual  meeting,  and  to  respect  its  counsels. 

There  is  no  controversy  but  that  the  annual  meeting  of  1882  passed 
orders  making  the  decisions  and  conclusions  of  the  annual  meeting 
mandatory,  and  providing  at  the  same  time  that  tte  annual  meeting 
might  give  advice  whenever  it  was  deemed  proper,  but  such  action 
should  be  so  marked  in  the  minutes. 

We  think  it  pretty  clear,  judging  from  the  various  decisions  and 
orders  of  the  church,  that  the  counsels  of  the  adjoining  elders  and 
brethren  of  the  district  council  are  of  like  binding  authority  with  the 
annual  meeting  when  not  in  conflict  with  that  supreme  conference, 
unless  an  appeal  in  due  form  be  taken  from  the  decisions  of  such  inferior 
tribunals. 

The  formation  of  districts  composed  of  several  churches,  embracing 
a  considerable  extent  of  territory,  seems  to  have  been  intended,  in  part 
at  least,  to  afford  the  local  churches  a  convenient  tribunal  for  the  settle- 
ment of  differences  and  complaints  among  the  membership. 

After  an  investigation  and  decision  by  the  local  church  council,  an 
appeal  may  be  had  to  the  district  council,  and  from  the  latter  tribunal 
to  the  annual  meeting.  Quite  frequent,  as  it  seems,  an  appeal  is  first 
taken  from  the  local  church  to  the  adjoining  elders,  and  from  thence  to 
the  district  council. 

At  the  annual  meeting  of  1856  a  proposal  was  adopted  of  forming 
districts  of  five,  six  or  more  adjoining  churches  for  the  purpose  of  meet- 
ing jointly  at  least  once  a  year,  settling  difficulties,  etc.,  thus  lessening 
the  business  of  the  annual  meeting. 
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At  the  aanual  meeting  of  1862  it  was  concluded  that  inasmuch  as 
the  brethren  in  annual  council  of  1856  have  recommended  tbe  churches 
to  hold  district  or  council  meetings,  which  has  been  accomplished,  in- 
quiry was  made  as  to  whether  minutes  of  the  proceedings  should  be 
taken.  It  was  adjudged  that  no  question  of  importance  acted  on  by  the 
sub-district  meeting  should  be  confirmed  until  presented  to  the  annual 
meeting  for  sanction.  At  the  yearly  meeting  of  1886  it  was  recommended 
that  each  state  form  itself  into  convenient  district  meetings,  to  be  com- 
posed of  one  or  two  representatives  from  each  organized  church.  A 
record  of  these  meetings  might  be  kept,  but  not  published.  They  should 
endeavor  to  settle  all  questions  of  a  local  character;  but  questions  of  a 
general  character,  or  those  concerning  the  brotherhood  in  general, 
should  be  taken  to  the  annual  meeting,  and  all  questions  that  can  not  be 
settled  at  the  district  meetings  should  be  taken  to  the  annual  meeting. 
It  was  further  decided  that  no  business  can  come  before  the  district  until 
it  has  passed  through  the  church  in  which  it  originated.  Provision  is 
also  made  for  appeals  from  the  district  to  the  aanual  meeting. 

There  is,  likewise,  as  before  stated,  an  inferior  tribunal,  or  authority 
rather,  in  the  person  of  the  "adjoining  elders" — ^that  is,  elders  of  ad- 
joining sub-districts. 

These  adjoining  elders  are  called  in  for  advice  and  decision  in  the 
organization  of  new  churches,  in  the  settlement  of  local  differences,  to 
assist  in  ordination,  and  to  set  a  local  church  in  order,  as  it  is  called, 
which  is  out  of  order,  or  otherwise  neglecting  its  duties.  In  tbe 
various  annual  meetings  this  custom  or  rule  has  been  sanctioned  and 
recommended,  and  as  the  years  have  come,  been  more  and  more  appre- 
ciated; and  the  adjoining  elders  have  thus  come  to  be  an  important 
conservative  commission  for  the  settlement  of  difficulties. 

In  1853,  it  was  decided  that  two  or  three  adjoining  ordained  elders 
should  be  present  at  the  election  of  teachers  and  deacons.  In  1867,  it 
was  held  that  where  the  "housekeeper"  (Bishop)  in  an  arm  of  the  church 
neglects  certain  duties,  the  elders  of  adjoining  churches  should  visit  him- 
and  admonish  him  to  proceed  according  to  the  rule  of  the  church.  In 
1869  held,  where  the  majority  of  a  congrgegation  decide  against  the  de- 
cisions of  the  annual  meeting,  that  the  bishop  of  that  church  should 
adhere  to  the  annual  meeting.  In  1871  held,  that  where  there  is  want 
of  harmony,  or  considerable  difficulty  in  a  local  church,  the  adjoining 
elders  should  visit  that  church  and  set  things  in  order.  In  1875  held, 
that  when  brethren  do  not  conform  to  the  order  of  the  church,  or  when 
the  elder  neglects  his  duty  and  permits  disorder  or  disobedience,  the  ad- 
joining elders  should  visit  that  church  and  set  the  house  in  order.  In 
1881  it  was  decided  that  "where  churches  are  out  of  order,  the  elders 
themselves  not  carrying  out  the  order,  it  is  the  duty  of  the  adjoining 
elders  to  notify  the  resident  elder  to  call  his  church  together  at  a  set  time, 
the  elders  and  church  involved  having  the  privilege  to  call  any  disinter- 
ested elders,  if  they  are  such  as  are  in  the  general  order  of  the  brother- 
hood, from  any  church."  In  1879  it  was  held  that  where  members  are 
being  expelled  in  violation  of  the  decisions  of  the  church,  the  expelled 
members  may  and  should  call  on  the  adjoining  elders,  and  if  they  can- 
not get  justice  in  that  way,  then  to  appeal  to  the  annual  meeting. 

The  local  church,  where  properly  organized,  elects,  according  to  the 
custom  and  law  of  the  brotherhood,  its  various  officers,  teachers,  deacons, 
elders,  and  the  trustees  to  manage  and  hold  its  property. 
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It  will  thus  be  seen  that  the  regular  church  known  as  the  Baptist 
Brethren  or  Dunkers,  in  its  aggregation,  is  an  association  or  brotherhood 
of  churches,  acting  together  by  its  various  councils  and  its  gicat  annual 
meetings;  and  the  local  churches  are,  therefore,  neither  independent  of 
each  other,  or  puiely  Congregational.  It  has  no  acknowledged  written 
law  but  the  Holy  Scriptures,  which  are  accepted  as  the  only  infallible 
rule  of  faith  and  practice.  There  are,  however  a  mass  of  customs  and 
usages  which  have  grown  into  law,  and  these,  together  with  the  decisions 
and  determinations  of  its  great  religious  feasts,  called  annual  meetings, 
constitute  the  unwritten  or  common  law  of  the  church. 

The  question  arises  first,  whether  the  Dayton  church,  here  rep- 
resented by  the  Progressives,  was,  as  is  claimed,  separated  from  the 
Beaver  Creek  charge,  and  organized  into  a  separate  society  according  to 
the  forms,  usages,  and  customs  of  the  church;  and  whether  its  trustees, 
Kiehl,  Duncan  and  Stickrath,  were  properly  elected,  and  were  entitled 
at  cny  time  to  hold  the  property  in  question;  and  second,  w^hether  in 
any  event  the  members  of  the  Dayton  church  have  not  been  disowned 
by  the  regular  church  and  joined  another  organization,  thereby  forfeit- 
ing their  right  to  the  use  of  the  property. 

To  constitute  a  legal  separation — according  to  the  law  of  the  church 
we  mean — it  was,  1st,  necessary  that  the  Dayton  members  should  peti- 
tion the  Beaver  Creek  charge  for  a  separation  and  permission  to  organize 
a  church  in  the  city.  This  was  done  in  the  spring  of  1872.  2d.  It  was 
necessary  that  by  a  vote  of  the  Beaver  Creek  church  as  it  then  existed, 
the  prayer  of  the  petitioners  should  be  granted.  The  matter  was  prop- 
erly brought  before  the  church  and  the  prayer  of  the  Dayton  bretheren 
was  granted.  3d.  Next  in  order  should  have  been  an  orderly  proceeding 
to  organize  the  Dayton  society,  and  according  to  the  customs  and  usages 
of  the  church,  as  we  understand  them,  the  bishop  of  the  district,  and  the 
adjoining  elders,  or  some  of  them  at  least,  should  have  been  called  in  to 
give  official  character  to  the  organization.  Until  a  permanent  and  legal 
organization  should  be  effected,  the  Dayton  church  would  be  without 
officers  of  any  kind  or  an  elder  to  preside.  It  ^as  but  the  proposal  to 
organize  a  church  within  the  bounds  of  the  Beaver  Creek  charge,  and 
when  so  organized  to  be  cut  out  of  that  church,  and  form  an  independent 
sub-district.  Upon  the  plainest  principles,  it  was  a  part  of  the  Beaver 
Creek  charge  until  organized  into  a  new  one,  and  hence  Bishop  Haller 
was  not  released  from  his  obligation  to  the  Dayton  society  nor  it  to  him, 
until  that  event  occurrred.  So  far  from  pursuing  the  legal  course,  the 
Dayton  members  called  a  meeting  for  organization  without  the  presence 
of  the  presiding  bishop,  and  without  so  much  as  inviting  him  to  be 
present.  Nor  were  any  adjoining  elders  called  in  or  consulted.  Elder 
Beer,  not  an  adjoining  elder,  was  called  to  preside  at  the  organization, 
and  on  April  20,  1882,  church  officers,  including  an  elder,  were  elected 
and  installed.  So  soon  as  the  bishop  was  notified  of  this  informal  ac- 
tion, he  notified  some  of  them  of  its  irregularity,  and  that  he  would  not 
in  his  official  capacity  recognize  it,  but  should  continue  to  regard  him- 
5?elf  as  elder  of  the  Dayton  brethren,  and  their  church  as  part  of  the 
Beaver  Creek  charge.  A  consultation  of  adjoining  elders  was  had,  and 
the  whole  matter  of  the  new  organization  was  by  them  referred  to  the 
district  meeting  and  council  soon  to  be  held  at  Harrisburg.  The  matter 
was  there  discussed,  and  the  decision  rendered  was  that  the  Dayton 
ch'irch  had  not  been  properly  or  legally  organized,  and  that  its  elders 
and  representatives  could  not  be  admitted  to  the  district  council.     Mr. 
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Kiehl  was  present  as  the  representative  of  the  Dayton  church,  but  not 
admitted,  for  the  reason  that  his  church  had  not  been  organized. 

Elder  Beer,  who  was  also  present,  acknowledged  the  informality  of 
the  organization,  and  that  he  and  the  brethren  acting  with  him,  were 
at  fault  in  the  matter.     No  appeal  was  taken  by  any  one  from  the  action 
of  the  district  meeting,  nor  were  steps  taken  to  correct  the  organization 
and  make  it  conform  to  the  rules  ol  the  church.     There  were  other  irreg- 
olarities  in  the  organization  equally  objectionable,  but  we  will  not  refer 
to  them  here.     Subsequently,  Kiehl,  Duncan  and  Stickrath  were  elected 
trustees.     At  the  time  of  the  attempted  separation,  there  were  some 
twenty  members  of  the  Dayton  church — not  more  than  half  of  whom 
have  adhered  to  the  new  organization,  while  the  residue  either  cling  to 
the  old  church  or  remain  passive.     It  therefore  becomes,  in  this  connec- 
tion, an  interesting  and  somewhat  important  question,  whether  the  prop- 
erty in  dispute  here  does  not  remain  in  the  trustees  of  the  Beaver  Creek 
church,  in  trust  for  the  use  of  the  Baptist  Brethren  commonly  called 
Dunkers.     However,  before  adverting  to  the  law  of  the  case,  we  should 
notice  the  second  inquiry  heretofore  propounded.     Have  not  the   Dayton 
brethren  abandoned  the  regular  church  and  connected  themsels^es  with 
tnother  organization  known  as  the  Progressives?    The  Dayton  church 
Has  at  no  time  since  its  attempted  organ izacion  in  1882,  been  represented 
in  the  district  or  annual   meetings  of  the  Dunker  fraternity.     Nor  has 
it  been  recognized  by  the  church.     A  meeting  of  the  **  Progressives" 
was  held  in  the  city  of  Dayton  in  June  1883,  at  which,  to  all  intents  and 
purp>oses,  a  separate  church  was  organized.     Of  this  the  records  afford 
abundant  proof.     The    Dayton  church  has  connected  itself  with  that 
branch  of  the  Dunker  family,  and  is  today  as  separate  from  the  old 
church  as  it  is  possible  to  be.     The  members  who  thus  adhere  to  the 
progressive  organization,  have  been  disowned  by  the  Baptist  brethren, 
and  are  not  now  members  of  that  church. 

In  the  proceedings  of  the  Dayton  meeting  of  Progressives  above  re- 
ferred to,  the  name  **  Brethren"  was  adopted  as  that  by  which  the  new 
organization  should  be  known.  A  committee  consisting  o^  Elders 
Worst,  Holsing  and  Hixon  reported  that  there  was  no  essential  difference 
between  the  Progressives,  the  Congregational,  and  the  Leedy  churches, 
and  recommending  that  they  all  act  together.  The  Leedy  Brethren  and 
Congregationalists,  be  it  known,  had  before  that  broken  off  from  and 
been  disowned  by  the  regular  church.  P.  J.  Brown,  while  favoring  the 
name  of  "Progressive  Christian  church"  offered  a  resolution,  which  was 
adopted,  that  the  Leedy  Brethren,  the  Congregationalists  and  the 
Progressives,  all  unite  under  the  name  of  ** Brethren." 

Mr.  Worst  said  the  question  is,  ''What  shall  we  be  called  legally? 
*  *  *  We  are  not  naming  ourselves  from  a  political  standpoint;  we 
are  giving  ourselves  a  legal  name."  Why  give  themselves  "a  name"  if 
it  was  the  same  old  church  well  known  all  over  this  land  for  over  one 
hundred  and  fifty  years?  Among  the  delegates  or  representatives  in  this 
convention  to  organize  a  new  and  vigorous  religious  movement,  we  find 
the  name  of  S.  Kiehl,  one  of  the  parties  representing  and  speaking  for 
the  Dayton  church  in  this  action. 

Elder  Brown,  in  a  very  able  and  eloquent  address,  declared  that 
**our  creed  is  the  Bible,  the  perfect  law  of  liberty,  interpreted  by  the 
light  of  common  sense  and  the  best  scholarship.  Other  creeds  have  we 
none,  and  will  accept  none,  though  we  be  called  rebels,  schismatics  and 
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fanatics.  *  *  *  The  yoke  was  gradually  projected  by  the  annual 
meeting  magnates,  conceived  in  the  love  of  power,  born  at  Doubte  Pipe 
Creek,  corronated  at  Arnold's  grove,  and  christened  mandatory.  Will 
you  have  it  put  upon  your  necks?"  After  associating  the  name  of  Hol- 
singer  with  those  other  fiery  reformers — Luther,  Huss,  Wesley,  Knox  and 
Mack — he  declares  that  but  for  their  moral  heroism  *'all  would  have 
remained  in  spiritual  serfdom,  and  those  who  now  crack  the  ecclessias- 
tical  lash  over  heads  would  have  the  lash  of  the  Romish  hierarchy  cracked 
over  their  own  heads  to  their  heart's  content."  ** Thank  God"  says 
elder  Brown,  ''the  world  moves!  the  sum  of  science  has  penetrated  the 
gloom  of  ignorance  and  prejudice.  Christianity  cannot  be  chained  to 
the  unchristian  dogmas  of  even  forty  years  ago."  Now,  so  far  from 
these  being  any  indication  here  of  loyalty  to  the  old  church,  we  have  the 
spirit  of  defiance,  and  a  firm  declaration  of  independence.  He  con- 
tinues: **Much  has  been  done.  *  *  *  Our  enemies  predict  great 
laxity  in  discipline,  and  consequent  disintegration;  they  must  be  dis- 
appointed in  this.  It  is  necessary  to  organize  into  a  general  brotherhood, 
representing  general  principles  in  common,  leaving  each  local  church 
free  to  discipline  her  own  members  according  to  the  gospel,  and  let 
Christ  be  the  head  of  each  and  all  of  us." 

The  Black  River  congregation  send  greeting  to  the  Day  ten  meeting, 
saying  that  inasmuch  as  the  German  Baptist  church  has  departed  from 
the  landmarks  of  the  fathers,  leaving  no  hope  of  furthering  the  cause  of 
the  Master  under  the  present  system  of  goverment,  and  urging  the 
brethren  there  assembled  to  form  an  organization  that  will  enable  them 
to  spread  the  gospel,  etc. 

A  petition  was  also  presented  from  Ashland,  Ohio,  promising  that 
it  was  useless  to  attempt  reformation  with  the  annual  meeting  party, 
and  counseling  a  separate  organization.  All  man-made  creeds,  includ- 
ing the  annual  minutes  are  denounced,  and  advising  that  the  name  by 
which  the  annual  meeting  church  is  known  be  abolished. 

The  committee  on  publication  presented  a  report  which  was  adopted, 
among  other  things  providing  for  the  establishment  of  a  publishing 
house,  with  a  capital,  board  of  directors,  managers  and  editors,  all  to  be 
under  the  control  of  the  new  organization.  A  committee  on  charter  and 
incorporation  was  appointed,  with  instructions,  that  if  they  deemed  it 
advisable  to  take  out  a  general  (church)  charter  to  do  so.  "If  by  the 
advice  of  counsel,  they  conclude  it  would  be  better  not  to  take  out  a 
general  church  charter"  none  should  be  taken  out.  Previous  to  adjourn- 
ment, in  answer  to  inquiry,  the  moderator  said:  **For  my  part  I  feel 
that  after  adopting  the  rules,  profession  of  faith  and  system  of  govern- 
ment we  have  adopted  today,  it  will  be  a  long  time  before  we  need 
another  convention."  On  motion,  a  committee  of  five,  distributed 
through  the  several  states,  was  appointed  as  a  National  Executive  Com- 
mittee, to  arrange  for  a  future  convention,  if  occasion  should  require. 

A  resolution  was  adopted  expressing  sincere  sorrow  and  regret,  as 
Elder  Worst  expressed  it,  at  leaving  behind  them  such  a  large  body  of 
brethren.  Thus  the  convention  of  talented  and  zealous  reformers 
launched  upon  the  world  a  new  and  promising  church,  as  far  removed 
from  the  old  time-honored  Baptist  Brethren  church,  commonly  called 
Dunkers,  as  it  is  from  any  other  pro4estant  church. 

Having  found  the  two  important  facts,  to-wit:  First,  that  the  Day- 
ton church  was  never  legally  separated  from  the  Beaver  Creek  charge, 
nor  properly  organized;  and  second,  that  the  respondents,  Kiehl,  Dun- 
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can  and  Stickrath,  with  the  organization  and  members  which  they  rep- 
resent here,  have  in  fact  seceded  from  and  been  disowned  by  the  regular 
Baptist  Brethren  church,  what  is  the  law  as  to  the  property  in  con- 
troversy resting  on  those  facts? 

As  heretofore  stated  this  property  was  conveyed  in  1845,  by  Peter 
Aughenbaugh,  to  Yost.  Boogher  and  Zimmerman  ''Trustees  of  the  Bap- 
tist Brethren  commonly  called  Dunkers,"  etc.,  **and  their  successors  in 
office  forever."  The  act  of  Jan.  8,  1825,  S.  &  C,  305,  then  in  force 
provided:  **That  all  lands  and  tenements,  *  *  *  that  have  been 
or  may  hereafter  be  conveyed  by  devise,  purchase  or  otherwise,  to  any 
person  *or  persons  as  trustees,  in  trust  for  any  religious  society*  within 
this  state,  either  for  a  meeting  house  or  burial  ground,  etc.,  'shall  de- 
scend with  the  improvements  and  appurtenances,  in  perpetual  succession, 
in  trust  to  such  trustee  or  trustees  as  shall  from  time  to  time  be  elected  or 
appointed  by  such  religious  society,  according  to  the  rules  and  regula- 
tions of  such  society  respectively.'  ** 

If  this  statute  is  to  be  taken  as  it  reads,  then  this  property,  having 
been  deeded  to  Yost  and  others,  trustees,  for  the  use  of  the  Baptist 
Brethren,  commonly  called  Dunkers,  as  that  society  was  then  known, 
would  inhere  in,  and  pass  in  perpetual  succession,  for  the  use  of  that 
church,  to  such  trustees  as  might  be  elected  according  to  the  rules  and 
regulations  of  that  church.  That  would  mean  the  trustees  duly  elected 
of  the  Beaver  Creek  charge,  as  it  cannot  be  pretended  that  the  ** Brethren*' 
church,  called  Progressives,  are,  or  represent  the  church  for  which  this 
trust  was  created.  It  will  not  do  to  say,  as  was  in  the  case  of  Keyser  v. 
Standsifer,  6  O.  R.,  364,  that  this  property  was  conveyed  to  a  local 
society  which  had  authority  to  change  itself  as  often  as  it  deemed 
necessary,  without  regard  to  other  societies.  In  that  case  it  was 
shown  that  each  "Baptist  Church"  is  of  itself  a  whole,  separate  and 
independent,  at  liberty  to  form  its  own  creed.  Hence,  the  court 
say,  **the  opinions  of  such  a  body  cannot  but  change."  In  such 
a  case  the  property  follows  the  "fleeting  wherries"  of  the  society.  The 
principle  announced  in  the  case  of  the  M.  E.  Church  v.  Wood,  5  O.  S.,288, 
is  more  in  point.  It  is  held  "The  seceders  from  the  Methodist  Episcopal 
church,  who  have  organized  a  separate  conference,  and  reject  the  office 
of  bishop,  are  not  entitled  to  any  portion  of  the  property  of  the  society 
from  which  they  seceded."  In  Harrison  v.  Hoyle,  24  O.  S.,254,  the 
court  hold  that  where  not  incompatible  with  the  positive  law  of  the  land 
— in  a  case  growing  out  of  a  separation  of  the  Friends  or  Quaker  church — 
the  court  will  regard  the  orders  and  decisions  of  such  society  when  made 
in  conformity  to  its  polity.  Thi«?  was  the  case  wherein  the  divi^^ion  of  a 
society  had,  as  here,  brought  up  the  question  of  property.  The  court 
found  that  the  Binns  party  had  maintained  intact  the  accustomed  rela- 
tions of  the  yearly  meeting  with  such  society,  had  kept  every  rule  and 
order  of  the  society  for  the  preservation  of  its  unity.  On  the  other  hand 
the  Hoyle  party  had  not  observed  all  these  things,  but  had  at  all  times 
been  excluded  from  fellowship  with  the  society.  The  court,  therefore, 
find  that  the  Binns  party  must  prevail,  and  in  so  holding  announce  this 
important  principle  equally  applicable  to  the  case  before  us: 

"If  such  society  be  composed  of  separate  bodies,  whether  co-ordinate 
or  subordinate,  the  rules  of  the  society  for  the  management  of  its  internal 
affairs,  and  for  the  adjustment  of  the  relations  between  its  branches,  con- 
stitute the  law  by  which  they  should  be  governed.** 
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The  case  of  thePresbyterian  churches  in  25  O.  S.,  128,  is  particularly 
in  point  as  to  the  identification  of  the  particular  church  intended  to  be 
benefited  by  the  trust.  Mrs.  Berthi.\  Tupper  died  in  1855,  leaving  a 
will  in  which  she  directed  her  executor  ***to  invest  the  sum  of  $2,000  as 
a  permanent  investment  for  the  use  of  the  'First  Presbyterian  Society* 
of  Gallipolis,  the  income  of  said  fund  to  be  applied  toward  the  support 
of  a  Presbyterian  preacher  in  said  society."*  At  the  time  of  the  bequest 
there  was  but  one  church  in  Gallipolis  to  which  the  trust  applied.  Tlie 
'*01d  School**  church  kept  up  its  trustees  from  the  organization  of  the 
society  in  1828.  In  1855  a  division  occurred  in  that  society  resulting  in 
an  **01d  School'*  and  a  **New  School**  church,  each  electing  trustees 
and  laying  claim  to  the  trust  fund.  The  court  found  the  **01d  School" 
to  be  the  regular  organization,  and  the  one  contemplated  in  the  bequest, 
and  therefore  entitled  to  the  benefit  of  the  trust.  The  **Ncw  School'* 
were  in  that  instance  the  ** Progressives."  They  had  gone  out  and 
organized  for  themselves. 

Earl  v.  Wood,  8  Cush.,  430,  is  a  leading  case,  and  many  of  the 
essential  questions  arising  in  our  case  are  there  met  and  decided.  That 
was  a  conveyance  of  real  estate,  in  consideration  of  a  sum  of  money  re- 
ceived of  A,  B  and  C,  on  behalf  of  the  Swanzey  monthly  meeting  of  the 
people  called  Quakers,  to  said  A,  B  and  C,  for  the  uses  and  purposes  of 
**lhe  people  called  Quakers  forever.**  The  monthly  meeting  of  the 
Society  of  Friends  at  Swanzey  divided  into  two  parties,  and  each  organ- 
ized and  claimed  the  property.  The  court  held  that  by  the  terms  of  the 
deed  the  land  was  given  to  the  people  called  Friends,  at  Swanzey,  upon 
which  to  build  a  meeting  house — that  so  much  was  clearly  shown  to 
have  been  the  intent  of  the-grantorin  the  use  of  the  term  "Quakers;"  and 
that  the  question  which  party  represented  the  true  "monthly  meeting  of 
Quakers**  ** is  to  be  determined  according  to  the  discipline  of  that  body, 
expounded  by  the  general  usages  of  those  persons  ofmost  experience  and 
judgment,  who  have  acted  under  it  and  acknowledged  its  authority.** 
Chief  Justice  Shaw  says,  in  his  able  opinion:  "It  is  a  question  of  prop- 
erty; the  nature  of  property  mainly  consists  in  the  right  of  control  and 
the  power  of  disposing  of  any  estate,  real  or  personal.  There  can  not  be 
two  adverse  owners  of  the  same  thing  at  the  same  time;  the  disposing 
power  and  dominion  of  one  proprietor  is  conclusive  against  the  same  in 
any  other.  However  plausible  therefore,  may  be  the  grounds  of  the  claim 
on  each  side,  however  minute  the  line  of  distinction  between  them,  and 
how  great  the  difficulty  in  discovering  it,  we  know  there  is  such  a  line, 
and  it  must  govern  in  deciding  the  question."  There  is  no  such  diffi- 
culty in  discovering  'the  dividing  line  between  the  Conservatives  and 
Progressives  in  the  case  before  us,  nor  in  determining  what  church  was 
intended  to  be  the  beneficiary  of  Aughenbaugh*s  deed.  In  the 
"Friends**  case,  in  89  Ind.  R.,  136,  the  same  principle  is  laid  down. 
The  Friends  or  Quakers,  as  they  are  called,  have  in  many  respects  a 
series  of  meetings  and  ccuncils  closely  resembling  those  of  the 
Baptist  Brethren.  They  have  their  monthly  meeting  resembling  the 
local  church  council  of  the  Dunkers,  next  their  quarterly  meeting, 
resembling  the  district  meetings  and  finally,  the  great  annual 
convocation  and  council  calhd  the  yearly  meeting.  In  the 
Indiana  case  there  was  a  division  and  the  organization  of  two  yearly 
meetings.  It  was  held  that  "when  a  yearly  meeting  separates  into  two 
distinct  and  competing  bodies,  the  body  which  adheres  most  closely  to 
the  ecclesiastical  laws  and  usages  under  which  such  yearly  meeting  was 
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brought  into  existence,  and  to  the  acknowledged  organism  of  the  meet- 
ing as  it  existed  before  the  separation  took  place,  and  which  is  recogn- 
ized by  its  co-ordinate  yearly  meeting,  will  be  accepted  by  the  civil 
courts  as  the  true  yearly  meeting." 

The  case  of  Kniskern  v.  Lutheran  church,  1  Sand.,  439,  is  the  most 
exhaustive  discussion  o(  these  subjects  to  be  found  in  the  books,  afxd  in 
its  conclusions  fully  sustains  the  position  we  have  taken  as  well  as  of  the 
other  cases  cited.  In  that  case  a  division  occurred  and  a  separate  synod 
was  organized.  The  seceding  party  abandoned  the  Augsburg  confession 
of  faith  and  adopted  a  constitution  for  the  government  of  the  synod,  con- 
taining a  new  declaration  or  confession  of  faith.  By  this  constitution  it 
was  declared ''that  the  church  council  is  independent  of  any  synod  or 
other  superior  control ;  thereby  making  its  decisions  final  and  conclusive, 
and  depriving  the  members  of  the  right  of  appeal  to  the  Synod  or  General 
Synod  guaranteed  by  the  usages  and  constitution  of  the  Evangelical 
Lutheran  Church."  "It  was  easy  to  see  that  such  a  body  was  not  the 
regular  church." 

In  Primitive  Society  v.  Pilling  (4  Zabriskie,  N.  J.  R.,  653)  it  was 
held:  "That  a  congregation  or  inferior  ecclesiastical  corporation,  which 
by  its  organization  is  connected  with  and  subject  to  the  superior  jurisdic- 
tion of  the  church  to  which  it  belongs,  cannot,  by  the  act  of  the  corpora- 
tion, or  a  majority,  secede  from  the  denomination,  declare  themselves  in- 
dependent, and  take  their  corporate  property  with  them." 

In  McGinness  v.  Watson,  4  Pa.  St.,  9,  it  is  held:  "The  title  to 
church  property  of  a  divided  congregation  is  in  that  part  of  it  which  is 
acting  in  harmony  with  its  own  laws;  and  the  ecclesiastical  laws,  usages, 
customs  and  principles  which  were  adopted  among  them  before  the  dis- 
pute began,  are  the  standard  for  determining  which  party  is  right," 
and  the  court  further  held,  that  "a  majority  of  a  single  congregation 
dissenting  from  the  act  of  union,  and  seceding  therefrom  lose  all  their 
rights  to  the  church  property." 

In  Winebrennerv.  Colder,  48Penn.  St.,  244,  it  is  held:  "In  church 
organizations,  those  who  adhere  and  submit  to  the  regular  order  of  the 
church,  local  and  general,  though  a  minority  are  the  true  congregation 
and  corporation,  if  incorporated."  And  when  it  was  provided  by  the 
constitution  of  the  religious  denomination  that  no  one  should  be  an 
accepted  minister  without  a  license  annually  renewed  by  the  elder;  in 
course  of  time  one  congregation,  in  consequence  of  some  dispute,  refused 
to  accept  the  minister  sent  them  by  the  eldership,  and  by  a  majority  re- 
tained possession  of  the  church  buildings  and  property,  supporting  and 
receiving  their  former  minister,  who,  for  non-conformity  to  the  rules 
and  discipline  of  the  denomination,  and  disobedience  to  the  eldership, 
had  been  suspended,  and  finally  expelled  from  the  church;  held,  "that 
the  church  property  was  held  in  trust  for  the  use  of  such  of  the  congre- 
gation as  adhered  and  were  willing  to  submit  to  the  regular  order  and 
discipline  of  the  denomination." 

The  last  case  we  cite  is  that  of  Roshi's  Appeal,  69,  Pa.  St.,  462, 
wherein  it  is  held :  "The  title  to  the  church  property  of  a  divided  congre- 
gation is  in  that  part  which  is  acting  according  to  its  own  laws;  and  the 
right  is  to  be  determined  by  the  ecclesiastical  laws,  etc.,  which  were 
accepted  among  them  before  the  suit  began.  Those  not  conforming  to 
their  laws  may  form  another  connection,  or  become  independent,  but 
mtist  abandon  all  claims  to  the  property." 
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From  the  foregoing  considerations  the  conclusion  would  seem  to  be 
inevitable: 

1.  That  the  Dayton  society,  or  Progressives,  represented  by  Kiehl, 
Duncan  and  Stickrath,  is  not  the  regular  Baptist  Brethren  or  Danker 
church,  but  have  seceded  from  and  been  disowned  by  the  church,  and 
are  not  entitled  in  law  to  the  property  in  controversy. 

2.  That  the  Beaver  Creek  charge,  embracing  the  territory  of  Day- 
ton and  vicinity,  as  represented  by  Stine,  Haverstick  and  Zimmerman, 
is  the  rightful  Baptist  Brethren  or  Dunker  church.  That  said  Stine, 
Haverstick  and  Zimmerman  are  the  regular  successors  in  trust  of  Yost, 
Boogher  and  Bland,  and  entitled  to  hold  said  property  for  the  uses  and 
purposes  originally  intended. 

8.  That  it  was  the  manifest  intention  of  the  grantor  of  .the 
premises  in  controversy,  that  the  lot  donated  should  be  held  and  used 
for  the  benefit  of  the  Baptist  Brethren  commonly  called  Dunkers,  in 
and  about  the  city  of  Dayton.  We  do  not  find  it  was  for  the  general 
uses  of  that  church  any  where,  but  to  afford  them  a  place  of  worship. 
Hence,  if  sold,  the  proceeds  should  be  used  to  build  or  provide  another 
place  of  worship  for  that  people. 

The  court  has  been  anxious  since  the  development  of  the  facts  in 
this  case  to  come  to  a  conclusion  somewhat  different.  It  has  felt  that  it 
would  be  eminently  fair  and  liberal,  looking  to  the  mere  questions  of 
policy  and  morals,  that  church  property  should  be  equitably  divided 
between  the  parties.  Both  the  contending  organizations  are  opposed  to 
litigation;  the  great  Dunker  family,  of  whatever  name  or  order  is  a 
church  of  peace  and  good  will.  Both  the  Conservatives  and  Progressives 
are  earnestly  engaged  in  going  about  doing  good,  and  bringing  men 
under  the  illuminating  influences  of  the  Son  of  Righteousness.  The 
law,  as  we  interpret  it,  does  not  permit  the  court  to  make  such  a  dis- 
position of  the  case  as  we  wish;  nevertheless  this  suggestion  is  modestly 
made  to  the  parties:  That  they  agree  that  the  property  may  be  sold, 
the  proceeds  divided,  one-third  to  the  Progressives,  and  the  residue  to 
the  Conservatives,  to  be  invested  in  the  building  of  churches  for  the 
use  of  the  Dayton  membership  respectively 
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John  M.  Webb  bt  al.  and  Jambs  Prbdmorb  et  ai«.  v.  Ohio  Gas 

Fuel  Co. 

1.  A  private  corporation,  organized  for  the  purpose  of  transpHorting  and  selling 
natural  gas  for  fuel,  has  no  right,  under  an  ordinance  of  a  cit^  council  permit- 
ting the  company  to  lay  its  pipes  through  the  streets  of  the  city,  to  enter  cpoo 
the  public  streets  of  the  city,  and  to  operate  its  plant  without  the  permission  of 
and  compensation  to  the  holders  of  tne  fee  in  the  street  The  laying  of  sncb 
pipes  in  the  public  streets  subjects  the  street  to  an  additional  burden  and  senri- 
tude. 

2.  The  laying  in  a  street  of  pipe  for  natural  gas  for  fuel,  authorized  by  a  city  'XKin- 
dl,  will  not  be  enjoined  at  the  suit  of  an  abuttinj?  lot  owner,  because  not  first 
submitted  to  a  popular  vote  under  sec.  4551,  Rev.  Stat,  only  the  public,  and  not 
a  private  citizen  can  right  a  wrong  of  ttiis  kind. 
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The  plaintiffs  reside  on  Boardman  street  in  the  city  of  Youngstoivn; 
the  Predmores  owning  to  the  line,  and  the  Webbs  to  the  center  of  the 
street.  The  defendant  is  a  corporation,  organized  for  the  purpose  of 
transporting  natural  gas  for  fuel.  The  city  council  passed  an  ordinance 
permitting  the  company  to  lay  its  pipes  (one  ten  inch)through  Boardman 
street,  without  a  previous  vote  of  the  citizens  as  required  by  statute. 
Thereupon,  without  any  agreement  with  plaintiffs,  and  against  their  objec- 
tion, the  defendant  was  proceeding  to  lay  its  pipes  through  said  street 
(37  feet  wide)  when  the  provisional  injunction  herein  Rras  allowed.  The 
further  facts  appear  in  the  opinion. 

Thaybr,  J. 

In  the  matter  of  the  hearing  to  vacate  the  injunctions  heretofore 
granted  by  me,  at  chambers,  in  above  cases,  I  have  carefully  examined 
the  affidavits  (62)  submitted,  and  the  authorities  cited,  and  have  arrived 
at  the  following  conclusions: 

I.  It  is  of  no  importance,  in  this  case,  that  the  defendant  has  failed 
to  comply  with  sec.  4551  Rev.  Stat,  requiring  a  popular  vote  before  such 
company  shall  be  authorized  to  enter  upon  the  streets  and  pubic  grounds 
of  a  city  to  operate  its  plant. 

This  arises  from  the  well  settled  rule  of  law  that  wrongs  of  this  kind, 
public  in  their  nature,  are  only  remediable  by  a  proceeding  in  the  name  of 
the  state — in  giio  warranto,     Ohio  v.  Cincinnati  Gas  Co.,  18  O.  S.,  26a. 

That  a  private  citizen  has  no  power  to  right  such  a  wrong,  where  the 
injury  is  to  the  public  generally,  and  is  not  special  to  him,  was  early  estab- 
lished. Fineux  v.  Hovenden,  Cro.  Eliz.,  664;  Cummins  v.  City,  41  Am. 
R.,  626. 

What  the  holding  would  be,  upon  this  point,  were  this  a  proceeding 
in  quo  warranto^  it  is  unnecessary  to  suggest. 

3.     There  is  no  force  in  the  points  urged  relative  to  eminent  domain 
No  such  question  is,   or  can  arise,  in  this  case.     Corporation  for  this 
kind  can  only  acquire  the  land  of  the  others  by  purchase.     They  have  no 
power  to  make  compulsory  appropriation.     Therefore  it  is  that  the  right 
of  eminent  domain  is  outside  the  case. 

3.  It  is  urged  that  the  plaintiffs,  considered  only  as  abutting  lot 
owners,  have  a  peculiar  interest  in  Boardman  street,  which  the  defendant 
is  attempting  to  appropriate,  without  right. 

Just  what  that  peculiar  interest  is,  counsel  are  unable  to  state.  They 
say,  however,  *'that  it  cannot  be  seen,  that  it  has  no  length,  breadth  or 
thickness,  but  still  is  a  property  interest.'* 

The  right  of  an  abutting  lot  owner  in  a  public  street  is,  in  short,  an 
easement,  or  facility,  including  ingress  and  egress  in  the  largest  sense  of 
these  terms;  and  the  invasion  of  such  easement  is  an  injury,  entitling 
the  lot  owner  to  redress.     Ry.  Co.  v.  Lawrence,  38  O.  S.,  41,  45. 

Anything  outside,  or  beyond  such  invasion,  such  as  the  laying  addi- 
tional burdens  upon  the  highway,  is  an  injury  only  to  the  owner  in  fee  of 
the  road  bed,  or  to  the  public  generally,  and  not  to  the  abutting  lot 
owner. 

It  follows  that  the  plaintiffs,  in  order  to  sustain  the  injunction,  mast 
show  some  special  interference  with  their  easement  In  and  to  Boardman 
street. 

They  claim  to  have  shown  that  the  laying  and  operating  of  the  gas 
pipes  in  question,  would  amount  to  a  private  nuisance,  (i)  because  of  the 


664  OHIO  DECISIONS.  VoLXVI. 

Mahoning  Common  Pleas.  121 

necessary  leakage  of  gas;  (2),  for  the  want  of  proper  gas  escapes;  (3), 
because  the  pipes  are  laid  within  the  frost  line;  (4),  insufficient  gates. 

The  most  satisfactory  evidence  given,  to  my  mind,  bearing  upon  these 
points,  and,  as  it  seems  to  me,  entirely  conclusive,  is  that  of  Messrs. 
Larkin,  McFadden  and  Browne — the  present  postmaster,  secretary  of  the 
board  of  underwriters,  and  superintendent  of  the  water  works,  for  the  city 
of  Pittsburg — commissioned  by  the  court  of  common  pieas  of  Allegheny 
county.  Pa.,  to  investigate,  report  upon,  and  recommend  the  safest  and 
best  methods  to  be  adopted  to  transport  natural  gas. 

They  unite  in  the  opinion  that  the  screw  joint  is  absolutely  unsafe, 
unless  the  pipes  be  laid  below  the  frost  line,  and  have  proper  gates,  and 
be  provided  with  suitable  escapes. 

A  mass  of  evidence  from  other  witntsses  was  given,  pro  and  con^bat 
the  weight  of  it  all,  very  clearly,  supports  the  views  already  given. 

It  must  follow,  that  for  want  of  these  precautions,  and  perhaps  others, 
the  laying  and  operating  the  gas  pipes  in  question,  would  seriously  inter- 
fere with  the  easement  of  the  plaintiffs  on  Boardman  street,  entitling 
them  to  the  injunction  heretofore  granted  herein. 

4.  It  appears,  from  the  evidence,  that  the  Webbs  are  the  owners  in 
fee  of  that  portion  of  Boardman  street  upon  which  the  defendant  is  seek- 
ing to  lay  its  pipes. 

That  the  public  only  holds  the  bed  of  a  street  in  trust  for  the  uses 
contemplated  in  the  original  dedication,  that  is,  for  ordinary  travel  and 
transportation  in  the  customary  manner;  and  that  no  additional  burdens, 
or  servitudes,  can  be  placed  thereupon,  without  the  consent  of  the  owners 
in  fee — are  propositions  clearly  settled  in  this  state.  R.  R.  Co.  v.  Will- 
iams, 35  Ohio  St.,  168,  171. 

It  is,  however,  urged  by  the  defendant  that  gas  pipes  for  carrying 
fuel  come  within  such  original  dedication,  and  are  comprised  in  the  term 
urban  servitudes. 

Ordinary  sewers,  and,  perhaps,  illuminating  gas  pipes,  and  some  kind 
of  water  pipes,  laid  in  public  streets,  comprise  one  class  of  urban  servi- 
tudes, arising  out  of  reasons  of  public  health,  convenience  and  necessity. 

But  how  can  a  use  such  as  the  one  at  bar  be  brought  within  this  doc- 
trine? Here  we  have  a  corporation,  organized  for  the  purpose  of  produc- 
ing, transporting  and  selling  gas  for  fuel,  anywhere  in  the  district  named 
in  its  charter.  For  aught  that  appears,  the  city  of  Youngstown  is — and 
the  evidence  tends  to  so  show— only  one  of  the  stations  in  its  system.  It 
is,  in  fact,  a  private  corporation,  with  some  public  features,  organized,  not 
for  one  city  alone,  but  for  the  entire  district  named,  or  any  part  of  it,  as 
it  may  select.  How  such  an  institution,  contemplating  the  supply  of  fuel 
for  manufacturing  and  other  purposes,  anywhere  in  said  district,  can  be 
brought  within  the  doctrine,  of  urban  servitudes,  I  am  unable  to  see. 
Even  were  it  confined  to  the  city  of  Youngstown  alone,  the  doctrine  of 
urban  servitudes  would  not  apply. 

But  the  defendant  claims  that  the  plaintiffs  have  stood  by  and  per- 
mitted its  pipes  to  be  laid  without  objection,  and  are  therefore  estopped. 

I  am  unable  to  so  hold  from  the  evidence. 

It  follows  that  the  property  of  the  Webbs  in  Boardman  street,  cannot 
be  appropriated  by  the  defendant  as  a  matter  of  right  and  without  the 
consent  of  the  plaintiffs. 

If  the  motion  had  been  to  modify,  not  to  vacate,  said  injunctions, 
upon  terms  as  to  safety  to  be  named  by  the  court,  I  am  not  prepared  to 
say  what  the  holding  would  be  save  as  to  the  Webbs;  but  the  motion  can- 
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DOt  be  considered  in  this  light,  and  therefore  the  opinion  expessed  is  con- 
fined solely  to  the  motions  made. 

For  tnese  reasons  the  motion  to  vacate  is  overruled. 

Counsel  may  prepare  a  journal  entry  accordingly. 

Hon.  L.  D.  Woodworth  and  Johnson  &  Thomaa,  for  plaintiffs. 
Messrs.  Hiae  &  Clarke,  for  the  Ohio  Gas  Fuel  Company. 


BIDS  FOR  PAVINO.  21  i 

[Circinnati  Superior  Court,  1886.] 

Cincinnati  (City)  v.  David  Fom  bt  kl. 

t.  When  bidders  for  granite  paving  are  required,  by  specifications  furnished  in  ad- 
vance, to  accompany  their  bids  by  specimen  blocks  of  granite,  with  the  name  or 
'  the  quarry,  etc.,  the  specimen  so  filed  becomes  part  of  the  bid,  and  when  the  bid 
is  accepted,  becomes  part  of  the  contract  which  stipulate- for  blocks  according 
to  the  specifications  which  it  adopts  by  reference,  and  the  use  of  blocks  like  the 
specimen  and  from  the  same  quarry  will  not  be  enjoined  in  the  absence  of  any 
charge  of  fraud,  collusion  or  mistake  on  the  part  either  of  the  city  officers  or 
the  contractors. 

2.  Such  clause  in  the  specifications  is  in  furtherance  of,  not  repugn&nt  to,  another 
clause  stating  that  the  blocks  required  must  be  equal  in  quality  to  a  cenain 
granite  named. 

Harmon,  J. 

Defendants  are  engaged  in  paving  Central  avenae  with  granite  under 
a  contract  duly  made  with  the  late  Board  of  Public  Works  thereto  author- 
ized by  the  act  of  April  25,  1885  (82  O.  S.,  156).  The  city  seeks  to  en- 
join the  intended  use  in  said  work  of  certain  granite  blocks,  which,  it 
charges,  fall  below  the  requirements  of  the  contract  it  sets  out  in  fall  in 
the  petition,  to  which  a  demurrer  is  filed.  The  contract  merely  re- 
quires work  and  materials  according  to  the  specifications,  which  yere 
printed  before  the  reception  of  bids,  as  appears  from  their  terms,  and  are 
made  part  of  the  contract  in  reference. 

Section  25  of  such  specifications  provides,  that  **the  blocks  may  be 
of  any  granite  equal  in  quality  to  what  is  known  as  standard  Richmond 
granite, "describing  certain  qualities  they  must,  and  certain  defects  they 
must  not  have. 

Section  28  requires  that  **A11  bids  must  be  accompanied  by  a  speci- 
men block  of  the  size  and  quality  described  in  these  specifications,  labeled 
with  the  name  of  the  bidder  and  the  locality  of  the  quarry;  also  with  a 
statement  of  the  contractor  as  to  the  number  of  blocks  that  can  be  de- 
livered daily  in  Cincinnati  from  said  quarry  on  cars;  provided  that  the 
contractor  may,  in  carrying  out  his  contract,  use  granite  from  any  other 
quarry  of  the  kind  required  by  these  specifications." 

It  is  admitted  in  the  petition  that  defendant's  bid  was  so  accompanied 
by  a  specimen  block,  etc.,  and  that  the  blocks,  whose  use  the  city  seeks 
to  enjoin,  are  like  the  specimen  in  size  and  quality,  and  are  from  the  same 
quarry.  The  city  relies  only  on  its  averment  that  these  blocks  are  not 
equal  in  quality  to  standard  Richmond  granite. 

There  being  no  averment  of  fraud,  collusion,  or  mistake,  dot  of  any 
facts  from  which  these  might  even  be  suspected,  the  question  can  only 
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be  one  of  the  proper  construction  of  the  writing  by  which  the  parties  have 
expressed  the  terms  of  their  agreement. 

It  cannot  escape  notice  that  the  form  of  expression,  though  com- 
mon in  public  contracts,  is  rot  what  we  usually  find  where  parties,  after 
coming  to  terms,  proceed  to  reduce  them  to  writing.  The  parties  here 
adopt  as  expressing  iheir  final  agreement,  language  in  fact  used  only  in 
negotiation,  and  this  is  to  be  remembered  in  construing  it.  For  this  rea- 
son, the  contract  as  we  find  it,  referring  to  a  specimen  to  be  filed  with  the 
bid,  is  exactly  equivalent  to  what  it  would  be  if  it  referred  to  a  specimea 
which  had  been  filed  with  the  bid. 

It  is  to  be  observed,  too,  that  there  are  some  purely  contractual 
clauses  in  the  specifications;  for  instance,  the  last  clause  of  sec.  28,  which 
it  is  conceded  have  the  same  effect  as  though  found  elsewhere. 

Are  sees.  25  and  28  repugnant,  and  if  so,  which  shall  prevail?  The 
solicitor  contends  that  they  are,  and  that  the  former  must  govern. 

I  need  only  to  refer  to  the  maxim  which  requires  such  construction,  if 
a  reasonable  one,  as  will  give  effect  to  all  the  language  used.  In  view  of 
this,  can  the  conclusion  be  resisted  that  instead  of  being  repugnant  to 
sec.  25,  sec.  28  is  merely  in  furtherance  of  it? 

A  private  person,  in  inviting  bids  for  such  ivork,  might  simply  have 
asked  fcr  bids,  accompanied  by  specimens,  and  have  accepted  any  one  he 
preferred. 

The  necessity  of  competitive  bidding  made  such  a  course  improper 
for  the  city.  There  would  be  no  real  competition  unless  all  bids  should 
be  tc  furnish  the  same  thing.  It  was  necessary  therefore  to  specify  the 
quality  of  granite  required.  But  as  granite  is  not  of  human  manu- 
facture, it  is  manifest  that  a  requirement  of  granite  from  a  particular 
quarry,  or  even  region,  might  result  in  unduly  limiting  the  number  of  bid- 
den. The  only  wise  course,  therefore,  seems  to  be  the  one  adopted.  It 
c.  rtainiy  did  not  tend  to  diminish  the  number  of  bidders,  nor  to  prevent 
that  exactness  as  to  what  would  be  required,  without  which  the  lowest  bids 
cannot  be  expected,  to  require  the  filing  of  specimens,  as  they  are  termed 
Specimens  of  what?  Of  the  granite  the  bidder  proposed  to  furnish,  of 
course.  This  could  not  be  made  plainer  by  any  form  of  expression. 
When  a  specimen  was  so  filed  it  became  part  of  the  bid.  When  the  bid 
was  accepted  the  specimen  became  part  of  the  contract.  It  expressed 
more  clearly  than  words  what  the  parties  meant. 

The  specimen,  however,  did  not  ^hen  so  offered  and  accepted, 
eliminate  from  the  contract  sec.  25.  If  the  contractor  should  choose  to 
furnish  granite  from  some  other  quarry  it  is  to  be  compared,  not  with  the 
specimen,  but  with  standard  Richmond.  The  board  specially  intrusted 
with  authority  to  act  for  the  city  by  the  statute  referred  to,  simply  said 
in  advance  that  granite  like  the  specimen  was  up  to  the  required  stand- 
ard and  would  be  accepted  as  such. 

This  being  part  of  the  contract,  with  the  making  of  which  the  engi- 
neer had  nothing  to  do,  the  other  provisions  making  his  judgment  final, 
as  the  tirork  progressed,  have  no  bearing.  His  judgment  was  to  be  di- 
rected  to  the  inquiry  whether  the  blocks  were  such  as  the  contract  required. 
Besides,  it  is  not  alleged  that  the  engineer  has  decided  the  blocks  in  the 
controversy  to  be  below  the  quality  required  by  the  contract. 

The  analogy  sought  to  be  drawn  from  cases  of  sales  after  the  exhibi- 
tion  of  samples  does  not  apply,  because  here  the  sample  was  not  only  re- 
quired and  furnished,  but  was  referred  to  and  made  part  of  the  contract, 
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aind  because  it  is  admitted  that  these  blocks  are  granite,  so  that  the  thing 
furnished  is  not  a  different  one  from  that  bargained  for. 

It  may  be  added, too,that  whatever  might  be  said  in  an  action  at  law  in- 
volving the  same  question,  the  principles  upon  which  courts  of  equity  pro- 
ceed, especially  in  the  granting  of  extraordinary  remedies,  do  not  help 
the  city^s  case.  Its  officers  having,  after  full  opportunity  for  tests  and 
inspection  beforehand,  agreed  to  the  use  of  these  very  blocks,  at  a  price 
which  must  have  been  fixed  largely  in  consequence  of  such  agreement,  its 
attempt  now  to  prevent  their  use  after  their  purchase  and  shipment  here 
by  the  contractors,  does  not  appeal  very  strongly  to  the  conscience  of  a 
chancellor,  especially  as  the  petition  contains  no  averment  from  which  it 
can  be  inferred  that  there  is  any  objection  to  the  olocks  more  serious  than 
a  difference  of  opinion  between  the  present  board  and  its  predecessor  oi 
a  question  possibly  not  capable  of  exact  decision. 

Coppock  &  Cox,  for  the  City. 

Wulsin  &  Perkins,  and  L.  W.  Goss,  for  defendanti. 


EMBEZZLEMENT  BY  AN  ASSI6NEB.  212 

[Hamilton  Common  Pleas,  i886.] 

Statb  of  Ohio  v.  John  B.  Mannix. 

1.  An  assignee  for  creditors  is  embraced  in  the  term  assignee  in  insolvency  in  the 

act  of  1885,  but  only  as  to  money  received  after  the  act  passed. 

2.  If  the  assig^nee  uses  the  trust  money,  intending  to  benent  the  estate,  it  is  not 
embezzlement,  for  it  is  not  for  his  own  use.  He  cannot  use  any  part  for  rom- 
pcnsatton  until  allowed  by  court 

3.  unauthorized  investments  are  prima  facie  for  his  own  use,  and  he  must  prove 
the  contrary.  So  of  investments  on  margins,  or  in  futures,  since  the  statute 
forbidding  it 

CHARGE  TO  THB  JURY. 
ROBBRT8ON,  J. 

Gentlemen  of  the  Jury: — The  defendant,  John  B.  Mannix,  as  assig- 
nee in  insolvency  of  Edward  Purcell,  is  charged  in  this  indictnient  with 
the  crime  of  embezzlement,  in  this,  that  on  the  30th  day  of  November, 
1885,  he  did  unlawfully  and  fraudulently  embezzle  and  convert  to  his  own 
use,  without  the  consent  of  his  assignor  or  any  creditor  or  owner  thereof, 
certain  money  of  the  amount  and  value  of  $12,888.90,  which  had  come 
into  his  possession  and  care  by  virtue  of  his  appointment  as  such  assignee. 
The  particular  sums  of  money  embraced  in  and  covered  by  the  sum  of 
112,888.90  charged  in  the  indictment  as  embeczled  are  set  out  in  detail 
as  to  dates,  names  of  persons  from  whom  received,  and  amounts,  in 
the  '*bill  of  particulars/*  which,  together  with  the  indictment,  you  will 
be  permitted  to  have  with  you  in  your  retirement  for  deliberation,  and  to 
which  you  can  refer  for  any  more  particular  information  as  to  the  charges. 
The  statute  under  which  the  defendant  was  indicted  was  passed  on  the 
17th  of  April,  1885,  and  took  effect  on  and  after  its  passage,  and  the  Ian- 
guage  of  the  statute,  so  far  as  it  applies  to  this  case,  is  as  follows: 

'•An  ♦  *  ♦  assignee  in  insolvency  ♦  ♦  ♦  who  embezzlei 
or  converts  to  his  own  use  *  ♦  ♦  anything  of  value  which  shall  come 
into  his  possession  by  virtue  of  his  employment  or  appointment   such 
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*  ♦  *  assignee  in  insolvency  *  ♦  *  is  guilty  of  embezzlement 
and  shall  be  punished  as  for  the  larceny  of  the  thing  embezzled.'* 

Before  coming  to  the  instructions  which  I  shall  give  you,  as  to  the 
meaning  of  the  language  of  this  statute,  I  wish  to  say  that  at  an  earlier 
stage  in  this  case  the  question  was  raised  whether  an  '^assignee  in  trust 
for  the  benefit  of  creditors"  under  our  laws  in  thac  regard,  was  such  a 
person  as  fell  within  the  purview  of  this  statute  prescribing  pun'shmeot 
for  ^'assignees  in  insolvency  "who  embezzle,  etc. ;  and  I  held  as  matter 
of  law  that  the  class  of  persons  designated  in  the  statute  "as  assignee  in 
insolvency"  was  intended  to  and  did  embrace,  persons  who  are  com- 
monly designated  ^'assignees  in  trust  for  the  benefit  of  creditors, "so  that 
in  this  case,  if  it  is  established  by  the  evidence  beyond  reasonable  doubt, 
that  this  defendant  was  in  fact  the  assignee  o^  Edward  Purcell  for  the 
benefit  of  creditors,  then  as  matter  of  law  I  instruct  you  that  he  was  aD 
assignee  in  insolvency,  within  the  meaning  of  this  statute. 

Next  I  direct  your  attention  to  the  fact  that  as  to  ^'assignees  in  insol- 
vency" this  law  only  came  into  existence  on  the  17th  of  April,  1885,  so 
that  such  an  assignee  in  insolvency  can  only  be  amenable  to  the  provisions 
of  this  law  for  money  which  came  into  his  possession  as  such  assignee 
after  the  passage  and  taking  effect  of  the  law  on  the  17th  of  April,  1885. 

I  now  ask  your  attention  to  the  particular  language  of  this  statute 
as  determining  the  essential  elements  of  the  crime  charged  against  this 
defendant. 

*'An  assignee  in  insolvency  who  embezzles  or  converts  to  his  own 


use. 


The  word  '^embezzles,"  as  used  in  this  connection,  is  simply  the 
equivalent  of  the  expression  '*con verts  to  his  own  use"  the  espressions 
are  interchangeable.  To  embezzble  is  to  convert  to  one's  own  use  anything 
of  value  which  came  into  his  possession  by  virtue  of  his  employment  or 
appointment;  but  let  us  here  inquire  as  to  what  is  meant  by  the  expres- 
sion '*cbnvert  to  his  own  use."  To  convert,  in  law,  is  to  appropriate  or 
to  take  to  one's  self  in  exclusion  of  others;  to  claim  or  to  use  as  an  exclu- 
sive right.  The  charge  in  this  indictment  is  that  the  defendant  has  cnn- 
verted  to  his  own  use  money  which  came  into  his  possession  as  assignee 
of  Edward  Purcell — that  is  to  say,  that  he  has  unlawfully  appropriated, 
or  taken  to  his  own  use  and  purposes,  or  used  as  his  own  or  for  his  pur- 
poses such  money. 

You  will  observe  that  in  the  crime  of  embezzlement,  such  an  assignee 
has  the  lawful  possession  of  the  property  charged  as  embezzled,  and  that 
the  use  by  such  an  assignee  of  money  in  his  posesssion  is  not  in  itself 
criminal.  Such  funds  or  money  in  possession  of  assignees,  may  be  put  to 
use,  with  entire  integrity  of  purpose,  as  when  invested  by  order  of  court, 
or  possibly  under  other  circumstances,  where,  in  entire  good  faith  it  is 
lawfully  put  to  use  for  the  benefit  of  the  trust.  The  inhibition  of  the 
statute  is  against  the  conversion  or  appropriation  of  the  money  by  such 
an  assignee  to  his  own  use — against  him  using  such  money  as  his  own 
money  and  for  his  own  use  and  purposes — hence  when  such  an  assignee 
has  made  use  of  such  money,  and  is  charged  with  embezzling  it,  the  in- 
quiry must  extend  to  the  question  of  his  purpose  or  intention  when  he 
used  the  money — whether  he  used  it  intending  such  use  for  the  benefit 
of  his  trust;  or  whether  he  used  intending  such  use  for  himself  or  for 
his  own  purposes. 

If  such  an  assignee  having  money  in  his  hands  (belonging  to  the 
estate   of   which  he  is  assignee)  which  he  appropriates    and    uses,  but 


Vol.  XVL  LAW  BULLETIN.  669 


212  State  of  Ohio  v.  Manniz. 

which  appropriation  and  use  he  at  the  time  honestly  intended  for  the  ben- 
efit of  the  estate,  and  if  his  conduct  in  relation  to  the  transaction  is  such 
as  to  show  such  intention  to  have  been  in  good  faith,  he  would  not  be  guilty 
of  embezzlement  if  such  money  was  lost;  while  if  his  conduct  was  such  in 
relation  to  the  transaction  as  to  show  the  appropriation  and  use  of  the 
moaey  was  intended  for  his  own  use  and  purposes,  then  he  would  be  guilty 
of  embezzlement. 

Or  Iq  case  of  the  appropriaton  and  use  of  such  money  by  such  an 
assignee  under  a  belief  honestly  entertained  by  him,  and  upon  reasonable 
grounds  for  such  belief  that  he  had  lawful  right  to  so  use  it,  that  would 
not  be  such  an  appropriation  and  use  as  would  render  him  guilty  of  em- 
bezzlement if  the  money  was  lost;  while  if  he  did  not  have  reasonable 
grounds  for  believing  that  he  had  a  lawful  right  to  make  such  use  of  it, 
and  did  so  use  it,  as  and  for  his  own,  then  he  would  be  guilty  of  em- 
bezzlement. 

In  judging  and  determining  Mr.  Manniz's  intention  in  this  regard, 
his  conduct  is  to  be  measured  by  the  standard  of  the  conduct  and  acts  of 
men  of  ordinary  intelligence,  judgment  and  integrity,  placed  under  like 
circumstances  as  he  was  at  the  time.  And  in  judging  of  whether  his  acts 
and  conduct  were  in  pursuance  of  an  honest  belief  on  his  part  that  he  hau 
a  legal  right  to  do  as  he  did,  and  whether  he  had  reasonable  grounds  for 
such  belief,  you  are  to  test  the  honesty  of  such  belief,  and  the  reason- 
ableness of  the  grounds  for  it,  by  the  same  standard — that  of  a  person 
of  ordinary  intelligence,  prudence  and  judgment — whether  such  a  person 
would  have  done  as  he  did,  placed  under  like  circumstances,  or  would 
have  believed  as  he  is  claimed  to  have  believed  in  the  light  of  all  the 
facts  and  circumstances  which  he  had  knowledge  of  at  the  time,  as  shown 
by  the  evidence. 

The  question  of  what  the  intention  of  such  an  assignee  was  at  the 
time  of  the  appropriation  and  use  of  the  money  is  a  question  of  fact 
which  has  to  be  found  and  determined  by  the  jury  from  all  the  facts  and 
circumstances  of  the  case  in  evidence;  but  there  is  a  presumption  of  law 
which  it  is  your  duty  to  observe  in  connection  with  the  facts  as  to  this 
question  of  intent—  namely,  that  where  a  wrongful  act  is  shoven  to  nave 
been  committed,  the  law  presumes  that  it  was  intentionally  committed; 
so  that  if  it  is  shown  by  evidence,  beyond  reasonable  doubt,  that  such  an 
assignee  has  wrongfully  appropriated  and  used  money  belonging  to  the 
estate  as  and  for  his  own,  then  the  law  infers  from  such  facts  that  he 
intended  such  appropriation  and  use  as  and  for  his  own;  that  presump- 
tion of  law  prevails,  and  should  prevail,  unless  from  a  consideration  of  all 
the  evidence  bearing  upon  the  point  the  jury  entertained  a  reasonabe 
doubt  whether  such  intention  did  exist — when,  if  they  do  entertain  such 
reasonable  doubt  on  that  point,  the  accused  is  entitled  to  the  benefit  of 
said  doubt  by  a  verdict  of  not  guilty. 

Coming  now  to  the  application  of  these  instructions  of  law  to  the 
evidence  in  the  case  on  trial.  You  start  out  with  the  presumption  of  in- 
nocence in  faror  of  the  defendant.  The  law  presumes  that  he  is  innocent 
of  the  crime  charged  until  such  time  as  every  material  averment  in  the 
indictment  is  proved  to  the  satisfaction  of  the  jury  beyond  any  reasonabe 
doubt — until  your  minds  are  satisfied  from  the  evidence,  to  a  reasonable 
certainty  on  such  points. 

Before  you  can  find  John  B.  Mannix  guilty  as  charged  in  the  indict- 
ment your  minds  must  be  satisfied  from  the  evidence,  beyond  reasonable 
doubt,  of  the  following  material  facts,  vir. : 
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First-— That  in  this  county  and  state  he  was  the  assignee  in  insolvency 
of  Edward  Furcell. 

Second — That  after  the  passage  of  the  act  17th  of  April,  1885,  re- 
ferred to,  and  while  continuing  as  such  assignee,  the  money  or  some  por- 
tion of  the  money  charged  in  the  indictment  and  enumerated  in  the  bill 
of  particulars,  came  into  his  possession  by  virtue  of  his  employment  or 
appointment  as  such  assignee. 

Third — That  with  intent,  as  before  explained,  he  unlawfully  con- 
verted such  money,  or  some  portion  of  it,  to  his  own  use. 

Fourth — The  amount,  as  show  by  the  evidence,  if  any,  of  such  money 
he  so  converted,  and  its  value  in  dollars  and  cents. 

If,  from  the  evidence  and  all  the  facts  and  circumstances  of  the  case, 
all  of  these  facts  are  found  against  the  defendant,  then  it  is  your  duty 
to  find  him  guilty  as  charged  in  the  indictment — but  if  any  of  these 
material  facts  are  not  established  by  the  evidence  beyond  reasonable 
doubt,  then  it  is  your  duty  to  acquit  him. 

As  incident  to  the  finding  of  some  of  these  questions  of  fact  from 
the  evidence,  I  furtner  instruct  you. 

First — With  reference  to  what  would  constitute  the  defendant,  in  law, 
and  for  the  purposes  of  this  case,  this  assignee  in  insolvency  of  Edward 
Purcell.  If  he  was  made  the  assignee  of  Edward  Furcell  by  a  deed  of 
assignment  filed  in  the  probate  court  of  this  county,  and  accepted  and 
qualified  by  giving  bond  and  acted  as  such  assignee  under  such  assign- 
ment, then  he  was  the  assignee  in  insolvency  of  Edward  Purcell  as  charged 
in  this  indictment,  up  to  the  time  of  his  resignation. 

Second — With  reference  to  the  actual  ownership  of  the  assets  assigned 
to  this  defendant  by  Edward  Purcell — whether  those  assets  were,  in 
fact  the  property  of  Edward  Purcell,  or  whether  they  came  to  Edward 
Purcell  by  assignment  from  John  B.  Purcell,  or  were  they  held  in  the 
name  of  Edward  Purcell  for  the  Archbishop,  or  whether  in  law  such  assets 
should  be  distributed  to  the  creditors  of  the  Archbishop  or  to  the  credi- 
tors of  Edward  Purcell,  is  immaterial  in  this  case;  if  you  find  from  the 
evidence  beyond  reasonable  doubt,  that  the  whole  or  any  part  of  the 
money  alleged  to  have  been  embezzled  was  received  by  the  defendant,  in 
his  capacity  as  assignee  of  Edward  Purcell«  upon  claims  which  came  into 
his  possession  by  the  assignment  of  Edward  Purcell  to  him. 

Third — With  reference  to  the  appropriation  and  use,  by  such  an 
assignee,  of  money  in  his  hands  belonging  to  the  estate,  under  claim  of 
right,  by  reason  of  his  having  claims  against  the  estate  for  special 
or  general  services  rendered  the  estate  as  assignee. 

Under  the  insolvency  laws  of  this  state  such  claims  by  an  assignee 
are  required  to  be  presented  to,  and  allowed  by,  the  probate  court  be- 
fore such  an  assignee  can  legally  appropriate  and  use  the  money  belong- 
ing to  the  estate  in  his  name,  or  any  part  of  it,  as  and  for  his  own. 

Fourth — With  reference  to  the  question  of  demand,  upon  the  defend- 
ant, by  his  successors  in  office,  and  his  duty  as  to  turning  over  to  his 
successor  the  property  and  effects  of  the  estate. 

On  the  resignation  of  an  assignee  in  insolvency  the  probate  court 
appoints  one  or  more  trustees  in  his  place;  such  trustees,  when  so  ap- 
pointed, are  required  to  give  bond  in  ten  days,  which  being  done,  and 
approved,  they  succeed  to  all  the  rights,  powers  and  privileges  of  the 
original  assignee;  and  the  probate  court  may  make  and  enforce  all  orders 
necessary  to  put  the  trustees  in  possession  of  all  property  and  effects  in 
any  way  belonging  to  the  trust. 
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On  the  resignation  of  such  an  assignee  the  law  is  that  he  shall  forth- 
with file  and  settle  his  account  and  immediately  after  such  settlement 
shall  pay  over  to  his  successors  all  money  found  due  from  him  to  the 
trust.  It  is  the  duty  of  the  probaie  court  to  pass  upon  and  settle  the 
amount  to  be  allowed  the  assignee  for  his  ordinary  and  extraordinary 
services  rendered  to  the  estate,  and  to  examine  and  approve  all  items  of 
receipts  and  disbursements  covered  by  Uie  account,  and  to  find  the  bal- 
ance, if  any,  due  from  such  assignee,  which  balance  so  found,  to  the 
extent  that  it  is  undisputed,  it  is  the  duty  of  such  assignee  to  im- 
mediately pay  over  to  his  successors. 

If  in  such  account  claims  are  made  by  the  assignee  for  allowance 
which  the  probate  court  does  not  allow,  the  assignee  has  the  right  of  an 
appeal  from  the  judgment  of  the  probate  court,  upon  his  Riving  bond 
according  to  law — but  such  an  appeal  does  not  relieve  such  assignee 
from  the  duty  of  paying  over  to  his  successor  the  admitted  or  undisputed 
amount  due  by  him  on  the  account. 

Fifth — ^As  to  confessions:  If  the  jury  believe  from  the  evidence 
that  the  defendant  made  the  confessions  which  have  been  testified  to, 
then  such  confessions  should  be  treated  and  considered  as  any  other 
evidence  in  the  case— in  other  words,  the  jury  are  to  judge  of  confes- 
sions, like  other  evidence,  in  view  of  all  the  circumstances  of  the  case. 

Sixth — As  to  evidence  of  previous  good  character.  Such  evidence 
is  always  competent  in  criminal  cases,  in  favor  of  a  party  accused,  as  tend- 
ing to  show  that  he  would  not  be  likely  to  commit  tbe  crime  charged 
a^inst  him;  but  if  the  evidence  establishes  beyond  reasonable  doubt 
the  fact  that  the  defendant  committed  the  crime  charged  in  the  indict- 
ment, then  your  duty  is  jurors  is  to  find  the  defendant  guilty,  even 
though  the  evidence  may  satisfy  your  minds  that  the  defendant,  pre- 
vious to  the  commission  of  the  alleged  crime,  had  sustained  a  good  rep- 
utation and  character  for  honesty. 

Seventh — As  to  the  investment  of  trust  funds  by  an  assignee. 

An  investment  of  trust  fun  is  by  an  assignee,  made  without  authority 
of  the  probate  court,  if  made  in  any  mode  or  manner,  or  in  any  transac- 
tion or  business  prohibited  by  law,  would  he  prima /aci^  evidence  of  an 
appropriation  of  such  funds  or  money  to  his  own  use,  and  would  put  the 
burden  of  proof  upon  such  assignee  to  show  by  a  fair  preponderance  of 
the  evidence  that  such  a  conversion  or  appropriation  to  his  own  use  was 
not  so  intended. 

On  the  4th  of  May,  1886,  the  legislature  passed  a  law  which,  among 
other  things,  provides  that  "all  transactions  in  stocks  by 'margin'  or 
'futures*  are  declared  gambling  and  criminal  acts,  whether  the  person 
buying  or  selling,  or  offering  to  buy  or  sell,  acts  for  himself  or  as  an 
agent  or  broker  for  any  firm,  company,  or  broker's  office." 

After  tbe  passage  of  that  law,  any  investment  by  an  assignee  in  stocks 
by  "margins"  or  "futures'*  was  prohibited  by  law,  and  such  an  invest- 
ment by  an  assignee  would  he  prima  fcu:ie  evidence  of  an  appropriation 
to  his  own  use;  but  in  this  case  it  is  a  question  of  fact  to  be  determined 
by  you  from  the  evidence  whether  the  investments  shown  to  have  been 
made  in  stocks  were  made  after  the  passage  of  this  law,  and  if  they 
were,  whether  they  were  transactions  by  "margins"  or  "futures,"  or 
whether  they  were  legitimate  transactions  in  the  regular  course  of  trade. 

Under  our  statute  the  test  as  to  whether  the  transaction  was  a  legit- 
imate purchase  of  stock,  or  was  a  transaction  by  "margins"  is  this:  H 
by  the  agreement  or  understanding  between  Mr.  Mannix  and  the  broker 
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the  traDsaction  was  intended  by  Mr.  Mannix  as  purely  speculative,  and 
without  any  intention  on  his  part  that  there  should  be  any  real  purchase 
of  stocks,  but  merely  an  exchange  of  balances  as  the  stocks  might  nse 
or  fall,  the  transaction  would  fall  under  the  inhibition  of  the  statute,  but 
if  the  intention  of  Mr.  Mannix  was  that  the  stock  should  be  in  good  faith 
bought  for  him,  and  the  money  advanced  by  him  was  intended  as  part  pay- 
ment, then  transaction  was  not  ^on  "margin"  within  the  meaning  of  the 
statute.  It  is  a  question  of  Mr.  Mannix 's  intention  to  be  found  by  you 
from  the  facts  and  circumstances  of  the  case  and  his  conduct  in  relation 
to  the  transaction. 

Bighth — If  part  of  the  money  charged  in  the  indictment  and  bill 
of  particulars  as  embezzled  was  received  by  the  defendant  as  his  own 
money,  by  reason  of  his  actual  ownership  or  part  ownership  and  interest 
in  the  claim  collected  by  him,  and  such  money  was  not  received  by  him 
as  assets  of  the  estate  of  which  he  was  assignee,  he  could  not  be  guilty 
of  embezzling  such  sums  of  money. 

Ninth — ^It  is  your  special  province  to  judge  of  what  credit,  weight 
or  value  is  to  be  given  to  the  testimony  of  any  and  all  the  witnesses  who 
have  testified — and  in  determining  that  it  is  pertinent  and  proper  for 
you  to  consider  the  opportunity  each  or  any  witness  had  of  knowing 
the  facts  testified  to — whether  such  witness  had  given  sufficient  attention 
to  qualify  him  as  a  reporter  of  the  occurrence  about  which  he  testifies, 
and  whether  he  honestly  relates  the  facts  fully  as  he  knows  them— 
whether  he  is  interested  in  the  result,  whether  he  is  biased,  or  has  any 
end  to  serve — and  the  weight  of  credibility  of  the  testimony  of  any 
witness  is  in  proportion  as  it  carries  conviction  of  its  truth  to  your  minds. 

With  these  instructions,  together  with  the  special  charges  asked  and 
given,  the  case  and  its  responsibilities  are  submitted  to  you,  in  full  con- 
fidence that  your  deliberation  will  be  characterized  by  intelligence  and 
a  conscientious  regard  for  the  obligations  of  your  oath,  to  well  and  truly 
try  and  true  deliverance  make  between  the  state  and  the  defendant. 


229  LICENSE  TAX. 

[Guernsey  Common  Pleas.] 

Ex  PARTE  Henry  Clamp. 

1.  The  legislature  cannot  authorize  a  municipal  corporation  to  discriminate  against 

articles  manufactured  without  the  state,  and  an  ordinance  requiring  those  who 
canvass  for  the  sale  of  such  articles  first  to  pay  for  a  license  is  void. 

2.  Where  a  municipal  ordinance  is  wholly  void,  a  conviction  under  it  may  be  de- 
clared void,  and  the  prisoner  released  on  habeas  corpus. 

Philwps,  J. 

Relator  was  convicted  and  imprisoned  for  the  violation  of  a  village 
ocdinance  requiring  those  who  canvass  and  take  orders  for  goods  and 
merchandise  **not  manufactured  in  the  state  of  Ohio/'  to  first  obtain  and 
pay  for  a  license.  Held : 

1.  Section  2669,  Rev.  Stat.,  as  amended  April  22,  1885,  so  far  as  it 
authorizes  municipal  corporations,  to  discriminate  against  articles  manu- 
factured without  this  state,  is  in  conflict  with  the  provision  of  the  con- 
stitution of  the  United  States,  giving  to  congress  the  exclusive  power 
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**to  regulate  commerce  among  the  several  states."  Welton  v.  Missouri, 
91  U.  S.  Rep.,  276;  Weber  v.  Virginia,  103  U.  S.  Rep.,  344;  Walling  v. 
Michigan,  116  U.  S.  Rep.,  446;  Marshaltown  v.  Blum,  58  Iowa,  184; 
McGuire  v.  Ohio,  42  O.  S. ,  530,  535. 

2.  Only  the  municipalities  of  Youngstown  and  Sandusky  may 
legally  impose  a  license  tax  upon  canvassers  for  orders  for  goods  and 
merchandise.     Rev.  Stat,  2669  and  2669a,  in  82  O.  I,.,  148,  171. 

8.  For  the  reasons  aforesaid,  the  ordinance  in  question  was  passed 
without  legal  authority,  the  proceeding  against  the  relator  was  coram  ntm 
judice,  and  the  judgment  of  conviction  is  an  absolute  nullity.  Relator 
is  entitled  to  be  discharged  upon  a  writ  of  habeas  corpus.  Ex  parte  Shaw. 
7  O.  S.,  81;  ex  parte  Van  Hagan,  25  O.  S.,  426. 


STREET  ASSESSMENTS.  249 

[Cincinnati  Superior  Court,  Special  Term.) 

John  Matthews  v.  Cincinnati  (City)  et  au 

When  the  owner  of  adjoining  lots  in  a  recorded  subdivision  has  permanendy  im- 
proved the  land  included  in  them  so  as  to  make  lots  fronting  on  a  street  on 
which  only  the  side  of  one  of  the  lots,  according  to  the  plat,  ao[utted,  the  prop- 
erty is  assessable  as  lots  fronting  on  such  street 

Harmon,  J. 

Plainti£E  seeks  to  enjoin  the  levying  of  an  assessment  for  the  im- 
provement of  East  Court  street.  His  property  consists  of  three  adjoin- 
ing lots  on  a  plat  of  subdivision  duly  made,  and  recorded,  according  to 
which  plat  they  all  front  on  Hatch  street,  one  of  them  being  at  the  comer 
of  said  two  streets. 

Plaintiff  contends  that  the  comer  lot  only  is  assessable  for  said  im- 
provement, its  average  front  being  fixed  therefor  in  the  manner  provided 
m  Rev.  Stat.,  sec.  2269.  It  appears  from  the  petition,  however,  that 
plaintiff  has  permanently  improved  this  property  so  as  to  make  it  four 
lots  fronting  on  Bast  Court  street  instead  of  three  fronting  on  Hatch 
street,  and  the  proposed  assessment  is  calculated  accordingly. 

Counsel  for  plaintiff  relies  on  the  clause  of  sec.  2269  which  requires 
the  mode  of  assessment  for  which  he  contends  **if  there  be  lots  numbered 
and  recorded  bounding  or  abutting  said  improvements  and  lying  length- 
wise thereof.'*  This  language  seems,  however,  to  refer  to  an  actual 
existing  subdivision,  by  reference  to  which  the  land  is  occupied  at  the 
time  of  the  assessment;  or,  if  vacant,  by  reference  to  which  it  is  dealt 
with  with  respect  to  sales,  taxation  or  \  otential  use. 

When,  however,  the  owner  of  adjoining  lots  sees  fit  to  do  so,  he 
may  ignore  such  plat,  and  either  sell  or  improve  the  land  without  refer- 
ence to  it;  and  when  he  does  so  ignore  it,  as  plaintiff  has  done  here,  he 
cannot,  it  seems  to  me,  invoke  the  plat  as  a  protection  against  assessment. 
This  certainly  was  not  intended  by  the  legislature.  The  intention  was 
merely  to  protect  the  owner  of  a  corner  lot  from  having  its  side  cotinted 
as  ordinary  frontage.  There  is  no  longer  any  such  comer  lot  here.  The 
theoretical  lots  have  disappeared  by  the  lawful  act  of  plaintiff.  There  are 
now  in  actual  use  and  enjoyment  by  him  one  hundred  feet  front  on  B. 

3    L  B       43 
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Court  street,  and  behind  each  one  of  these  feet  front  is  a  correspondjag 
portion  of  all  the  thn^e  lots,  enjoying  access  to  that  street  and  gaining 
\ralue  thereby.  His  property  no  longer  "lies  lengthwise  of  said  improve- 
ment. ' '  The  law  was  not  intended  to  permit  property  to  "stand  one  way 
and  face  another. " 

Demurrer  to  the  petition  sustained  and  application  for  injunction 
refused. 

O.  B.  Jones,  for  plaintiff. 

J.  D.  Gallagher,  for  the  city. 


285  WITKESSES— HABEAS  CORPUS. 

[Cincinnati  Superior  Court,  Special  Term,  October,  i886l] 

In  re  William  Hkffron. 

The  power  to  supoena  and  compel  the  attendance  of  witnesses  and  examine  ihem 
under  oath  given  the  board  of  revision,  (83  O.  h.,  169),  does  not  include  the 
power  to  imprison  a  witness  so  attending  for  refusal  to  answer  questions. 

Harmon,  J. 

The  petitioner,  having  been  summoned  to  appear  before  the  board  of 
revision,  and  attended,  refused  to  answer  a  question,  for  which  as  for 
contempt  he  was  by  an  order  of  the  board  committed  to  jail.  He  now 
raises  the  question  of  the  authority  of  the  board  to  make  such  commit- 
ment. 

It  is  a  general  principle  of  all  laws  in  free  countries,  that  any  power 
affecting  life  or  liberty  must  be  found  clearly  to  exist. 

The  right  exercised  by  this  board  can  not  possibly  be  derived  from 
the  sections  of  the  code  of  civil  procedure  which  have  been  cited  by  the 
learned  counsel  for  the  respondent,  because  by  their  terms  they  apply 
only  to  judicial  proceedings,  and  the  cases  of  witnesses  failing  to  answer 
questions  or  obey  subpoenas,  referred  to  in  those  sections,  are  only  those 
in  which  the  subpoena  has  been  issued  or  the  question  asked  by  a  court  or 
officer  mentioned  in  that  code,  and  connected  with  a  pending  action  at 
law. 

One  of  the  authorities  relied  upon  here— the  case  of  Clark  v.  The 
State,  1  111.,  266— states  the  rule  which  prevails  everywhere,  that  the 
right  to  call  persons  as  witnesses,  and  punish  them  for  refusing  to 
answer,  is  inherent  in  all  judicial  bodies.  It  is  equally  well  settled — the 
best  known  decision  being  that  of  Kilbourn  v.  Thompson,  103,  U.  S., 
168 — that  this  power  is  not  inherent  in  any  other  body  whatever.  In 
that  case  the  bouse  of  representatives  had,  by  its  sergeant-at-arms,  im- 
prisoned the  plaintiff  for  refusing  to  answer  a  question,  and  the  sergeant- 
at-arms  was  sued  by  plaintiff  for  false  imprisonment. 

The  supreme  court  of  the  District  of  Columbia  decided  that  the 
House  of  Representatives  had  that  power;  that  consequently  its  officer 
was  protected  in  executing  its  order,  and  gave  a  judgment  for  him. 
This  judgment  the  supreme  court  of  the  United  States,  speakin}?  by 
Justice  Miller,  reversed,  and,  as  is  well  known,  a  heavy  verdict  of  dam- 
ages was  afterwards  rendered  against  the  sergeant-at-arms.  The  court 
held  that  no-  power  to  punish  for  contempt  was  possessed  by  the  House 
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of  Representatives  in  such  cases;  that  it  had  no  such  inherent  power, 
and  there  was  none  conferred  by  statute;  that,  therefore,  the  only  powei 
of  that  nature  which  it  could  have,  was  in  such  matters  as  by  the  con- 
stitution  it  was  authorized  to  try,  as  in  the  nature  of  a  judicial  body, 
namely:  questions  of  contested  elections  of  members  of  its  own  body ^ 
and  so  on.  And  by  the  universal  course  of  legislation  in  this  and  other 
states,  power  of  this  sort,  when  it  has  existed  outside  of  courts  of  justice, 
has  been  conferred  by  express  legislative  enactment. 

The  question,  therefore,  is:  Has  this  Board  of  Revision  been  by 
any  law  invested  with  that  power? 

The  board  was  created  by  section  1720  of  the  Rev.  Stat.  It  was 
made  to  consist  of  the  mayor,  president  of  the  board  of  councflmen  and 
the  solicitor.  It  was  made  their  duty  to  meet  as  often  as  once  every 
month  to  review  the  proceedings  of  the  council  and  other  departments  of 
the  city  government,  and  report  to  the  council  anything  which  they 
thought  worthy  of  a  report. 

In  volume  83,  page  169,  Ohio  Laws,  that  section  was  amended  so 
as  to  provide  that  in  making  any  such  investigation  the  board  should 
have  power  to  send  for  persons  and  papers,  issue  subpoenas,  enforce  the 
attendance  of  witnesses,  and  examine  them  under  oath.  This  is  the  only 
legislation  upon  the  subject.  It  is  evident  from  the  reading,  that  no  ex- 
press power  to  punish  a  witness  for  refusing  to  answer  after  he  has 
attended,  although  his  attendance  may  be  enforced,  is  conferred  by  law. 
But  it  is  contended  that  such  power  is  conferred  as  necessarily  incidental 
to  the  powers  given. 

In  deciding  that  question  it  is  necessary,  therefore,  to  examine  the 
course  of  legislation  in  Ohio,  and  in  so  doing  we  find  that  the  right  to 
compel  the  attendance  of  witnesses'  and  examine  them  under  oath  has 
been  conferred  upon  a  great  many  bodies  and  officers.  Some  of  them 
are  bodies  or  officers,  acting  as  mere  auxiliaries  of  a  court,  and,  so  to 
speak,  under  its  supervision,  such  as  the  grand  jury  (Rev.  Stat.,  sec. 
7200),  arbitrators  (section  6606),  ordinary  referees  (section  5213),  and 
referees  in  aid  of  execution  under  special  proceedings  (section  6481). 
There  are,  besides,  the  common  council  and  either  branch  or  committees 
thereof  (sections  1186  and  1187),  the  superintendent  of  insurance  (section 
278),  the  commissioner  of  labor  statistics  (section  819),  and  the  com- 
missioner of  railroads  (section  258). 

None  of  those  acting  as  auxiliaries  of  a  court  are  given  power  to 
ptmish  for  contempt,  except  referees  in  aid  of  execution,  who  are  given 
the  same  power  to  punish  for  contempt  as  justices  of  the  peace.  Tht 
others  can  only  report  the  delinquent  to  court.  None  of  the  other 
bodies  or  officers  are  given  the  power  to  punish  for  contempt  except  the 
commissioner  of  railroads,  whose  power  is  made  the  same  as  that  oi 
justices  of  the  peace,  and  the  council  and  its  committees.  The  latter 
are  given  full  power  to  issue  and  enforce  process  for  attendance,  and  the 
production  of  documents,  by  section  1686 ;  but  another  section  (1687) 
confers  "such  power  to  compel  the  giving  of  testimony  by  the  attending 
witnesses  as  is  conferred  on  courts  of  justice.** 

We  find  the  legislature,  then,  giving  the  power  in  question  in  terms 
to  some  and  not  mentioning  it  at  all  as  to  others,  although  all  are  given 
exactly  the  same  power  to  compel  persons  to  attend  as  witnesses  and 
put  them  under  oath.  We  find  that  the  power  given  to  some  is  the 
same  as  that  of  justices,  whose  power  in  this  respect  is  expressly  limited 
to  a  fine  of  $5,  to  be  collected  by  execution  (Rev.  Stat.,  6642,)  while 
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that  given  to  one  is  as  broad  as  that  of  the  highest  courts.  Can  it  be  open 
to  question,  then,  that  the  legislature  did  not  understand  the  power  to 
punish  for  refusing  to  answer  to  be  included  in  the  power  to  compel 
attendance? 

What  makes  this  even  plainer  is  the  fact  that  the  legislature  has 
seen  fit  to  limit  and  provide  a  mode  for  the  exercise  of  the  power  of 
punishing  for  contempt  even  by  courts. 

In  Lowe  v.  State,  9  Ohio  St.,  338,  the  commitment  of  an  attorney 
for  contempt  was  set  aside,  because  this  mode  was  not  followed — that 
is,  by  filing  written  charges  and  giving  opportunity  to  be  heard.  (See 
Rev.  Stat.,  sees.  5640-1  and  5246-52). 

Besides,  if  we  are  to  hold  that  a  power  is  to  be  implied  here,  which 
power  shall  it  be — the  limited  one  which  alone  has  ever  been  conferred 
on  non-judicial  bodies,  except  only  the  council,  or  the  broader  one  con- 
ferred on  courts  of  justice?  The  court  would  certainly  be  making  law, 
not  declaring  it,  if  it  should  undertake  to  decide. 

If  authority  were  needed  after  this  disclosure  of  the  state  of  our  leg- 
islation on  the  subject,  it  is  to  be  found  directly  in  point  in  Noyes  v. 
Byxbee,  45  Conn.,  882.  It  was  there  decided  that  **the  power  of  a 
committee  or  public  oflScer  to  commit  for  a  contempt,  where  authorized 
by  an  act  of  the  legislature  to  summon  witnesses  and  examine  them 
under  oath,  should  not  be  left  to  implication,  but  should  clearly  appear 
on  the  face  of  the  act.**  The  insurance  commissioner  had  been  given 
exactly  the  same  powers  as  to  witnesses,  etc^  as  our  board  of  revision, 
except  that  it  was  made  even  broader,  by  the  provision  that  it  should 
be  the  same  "as  is  now  possessed  by  the  superior  court" — the  power, 
that  is,  to  compel  attendance,  production  of  documents  and  administer 
oaths,  nothing  being  said  there,  as  nothing  is  here,  about  power  to 
punish  for  contempt  or  refusal  to  answer.  The  court  held  that  the  power 
so  conferred  on  the  commissioner  "does  not  authorize  him  to  commit  for 
contempt  in  refusing  to  be  sworn  and  answer  questions,"  and  released  a 
witness  imprisoned  by  his  order. 

In  answer  to  the  argument  made  there,  as  here,  based  no  doubt  on 
the  theory  that  it  is  useless  to  bring  the  horse  to  the  trough  if  you  can't 
make  him  drink,  the  court  said  "generally  moral  influence  is  deemed 
sufiicient  to  command  respect  and  obedience  where  the  legislature  grants 
authority  to  a  commission  to  make  such  examinations" — in  eflFect  that  it 
is  worth  while  to  bring  the  horse  to  the  trough  because  he  probably  will 
drink.     See  also  People  exrel.,  etc.,  v.  Keeler,  99  N.  Y.,  4t)3. 

That  such  influence  is  generally  found  sufficient,  is  a  matter  of  com- 
mon knowledge.  And  therefore  the  provisions  for  compelling  attend- 
ance and  putting  statements  of  witnesses  under  the  sanction  of  an  oath 
or  the  penalties  of  perjury,  has  generally  been  deemed  sufficient  by  our 
legislature,  and  was  evidently  considered  so  here,  the  functions  of  the 
board  of  revision  being  primarily,  as  its  name  implies,  that  of  mere  re- 
vising accountants  and  business  examiners,  not  of  a  grand  jury  or  minis' 
ter  of  justice. 

Such  being  the  law,  the  prisoner  must  be  discharged. 

J.  A.  Jordan  and  Jos.  W.  O'Harra,  for  petitioner. 
P.  M.  Coppock  &  J.  A.  Caldwell,  contra. 
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SEWER  ASSESSMENTS.  287 

[Cincinnati  Superior  Court,  Special  Term,  October,  i886.] 

♦Cincinnati  (City)  for  Kirchner  v.  Joseph  Wewell  et  al. 

1.  The  statutory  provisions  relating  to  the  construction  of  sewers,  and  assessing 
property  to  pay  for  them,  have  always  been  distinct  from  the  provisions  for  the 
miprovement  of  streets  and  assessments  therefor;  and  remain  distinct  though 
now  both  are  incorporated  in  the  revised  statutes. 

2.  "Cost  and  expenses  of  constructing"  in  sec  2379,  is  equivalent  to  "cost  of  im- 
provement"  in  sec.  2284. 

3.  The  provision  that  not  the  entire  cost  of  main  sewers  shall  be  assessed,  but  only 

such  portion  as  would  be  required  to  construct  a  sewer  for  local  drainage  of- 
the  abutting  lots;  the  provision  that  the  entire  amount  of  assessment  shall  not 
exceed  two  dollars  per  front  foot;  the  provision  that  Council  may  exempt  from 
assessment  a  portion  of  lots  whose  front  is  greater  than  the  depth,  and  so  much 
of  the  frontage  of  corner  lots  as  may  seem  equitable;  the  provision  that  no  as- 
sessment shall  be  made  on  lots  which  do  not  need,  or  already  have  local  drain- 
age, are  the  provisions  which  fix  the  amount  and  limit  of  assessment,  adjust  the 
regard  to  be  paid  to  special  benefits,  and  protect  property  owners  in  the  con- 
struction of  sewers. 

4.  Sec.  2271  fixing  the  limit  of  assessment,  and  sec.  2275,  as  to  street  intersections, 
do  not  apply  to  sewer  assessments. 

5.  Where  by  the  improvement  of  a  district  a  sewer  is  built  in  the  street  along  the 
front,  and  another  through  the  alley  along  the  rear  of  a  lot,  which  lot  has  only 
one  improvement  on  it.  and  that  at  the  front  of  the  lot,  the  assessment  for  the 
district  is  not  invalidated  by  the  council  assessing  only  the  front  and  exempting 
the  rear  of  such  lot. 

6.  Lots  draining  directly  into  an  extensive  sewer  which  runs  to  the  river,  and 
which,  though  not  constructed  by  the  city,  has  been  repaired  b^  the  city,  and 
used  by  it  as  part  of.  the  system  of  city  sewage,  are  so  supplied  with  local  drain- 
age as  to  be  exempt  from  assessment.  Lots  drained  by  a  wooden  box  drain, 
placed  as  a  temporary  expedient  in  anticipation  of  regular  sewerage,  or  drained 
simply  by  flowage  over  the  surface,  are  not  so  supplied. 

There  are  one  hundred  and  twenty-five  suits,  involving  as  many  pieces  of 

property,  involving  the  validity  of  the  sewer  assessments  amounting  to  about 

$14,000,  for  sewers  built  in  the  eighth  sewer  district. 

The  eighth  sewer  district,  the  one  served  bv  the  sewer  in  question,  is  bounded 
by  Race  street  and  Eggleston  avenue,  and  by  Third  street  and  the  canal,  except  the 
territory  east  of  Broadway  and  south  of  Sixth  street.  One  feature  of  the  case,  that 
relating  to  board  sheeting,  went  to  the  supreme  court  and  was  sent  back. 

Force,  J. 

There  are  several  questions  going  to  the  validity  of  the  assessment  One  is 
about  a  matter  of  board  sheeting.  That  has  been  up  m  the  supreme  court,  and  the 
supreme  court  say  that  by  reason  of  the  impracticability  of  determining  with  any 
certainty  what  amount  of  board  sheeting  would  be  required,  the  assessment  is  not 
invalidated  by  omitting  an  estimate  for  that  in  the  advertisement  for  bids  and  in  the 
contract  for  the  work.  The  evidence  which  has  been  offered  on  this  trial,  still 
shows  that  there  can  be  no  certainty  beforehand  as  to  the  amount  that  will  be  re- 
quired. It  seems  from  the  evidence,  that  while  an  engineer  may  happen  to  hit  ac- 
curately the  amount  of  board-sheeting  that  would  be  required  to  be  left  in  the 
ground,  yet,  at  the  same  time,  he  may  make  a  mistake  of  fifty  per  cent.  I,  there- 
fore, hold  that  the  omission  to  advertise  for  board  sheeting  was  not  such  an  omis- 
sion as  to  invalidate  the  assessment. 

The  assessment  includes  the  cost  of  advertising,  the  pay  of  superintendent,  and 
other  such  expenses;  and  it  is  claimed  that,  while  in  street  improvements  the  nssess- 
ment  is  made  for  the  cost  of  the  improvement,  in  the  matter  of  sewers  the  assess- 
ment is  made  for  the  cost  of  construction.  Now,  the  language  of  the  statute  is  "the 
cost  and  expenses  of  construction.**  While  the  portion  of  the  statute  which  '•cfers 
to  sewer  assessments  does  not  define  what  the  word  "expenses"    means,    as    dis- 

*This  decision  was  affirmed  by  the  supreme  court,  see  opinion  45  O.  S.,  407. 
The  case  has  usually  been  known  as  the  city  for  the  use  of,  etc.,  v.  Joseph  We- 
well, the  Anchor  White  Lead  company  and  Benjamin  Eggleston  et  al. 
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tinguished  from  the  words  "cost  of  construction/'  yet  in  the  other  portion  of  the 
statute  referring  to  assessments  for  street  improvements,  the  word  '^expenses"  is 
used,  and  a  definition  is  given  to  it;  and  the  "cost  of  improvement"  includes  the 
cost  of  construction  and  the  expenses.  The  cost  of  construction  I  take  to  l>e  the 
outlay  made  in  building  the  work;  the  expenses  of  the  construction  are  the  outlay 
which  is  incident  to  the  making  of  it;  and  i  take  it  that  in  the  sewer  assessment  por- 
tion of  the  statute  the  phras  ''cost  and  expenses  of  construction"  is  equivalent  to 
the  phrase  "cost  ot  the  improvement"  in  that  portion  ol  the  btatute  which  reters  to 
assessments  for  making  the  streets. 

Objection  is  made  that  the  assessment  must  be  invalid,  because  while  the  stat- 
ute says  that  where  the  cost  is  to  be  paid  by  assessment  on  the  foot  front  it  shall  be 
upon  the  foot  front  of  all  lots  abutting,  yet  that  in  making  up  this  assessment  quite 
a  number  of  lots  are  omitted;  that  is,  one  front  of  quite  a  number  of  lots.  This  ob- 
jection applies  to  lots  that  front  on  a  street  and  run  back  to  an  alley  in  the  rear;  the 
courthouse  lot,  that  is  bounded  by  four  streets;  lots  that  front  on  a  street  and  abut 
sideways  on  an  alley,  and  the  streets  at  street  intersections. 

In  this  assessment,  where  a  lot  fronts  upon  a  street  and  runs  through  to  an  all^ 
in  its  rear,  and  there  is  only  one  improvement  upon  that  lot,  only  one  assessment  is 
made,  and  that  is  on  the  front  of  the  lot.  In  cases  where  a  sewer  has  been  made 
through  an  alley  along  the  rear  of  a  lot  already  supplied  with  drainage  by  a  sewer 
previously  made  in  the  street,  in  front,  I  know  it  has  been  held  in  special  term,  and 
I  don't  know  there  is  anything  to  the  contrary,  that  in  such  case  the  lot  could  not 
be  assessed  unless  there  was  an  actual  drainage  into  the  alley  sewer;  and  the  case 
was  left  to  be  provided  for  by  a  compensatory  charge  for  sewer  connection  in  case 
the  lot  should  be  improved  so  as  to  have  an  improvement  facing  on  the  alley,  re- 
quiring drainage  into  the  alley  sewer.  I  am  not  sure  that  even  if  the  city  council 
had  not  so  determined,  it  would  not  be  held  that  a  sewer  assessment  could  not  prop- 
erly be  made  upon  the  rear  of  the  lot,  and  also  at  the  same  time  on  the  front  of  the 
lot,  where  there  is  only  one  improvement  upon  the  lot.  The  decision  of  the  coun- 
cil to  omit  the  assessment  on  the  rear  on  alleys  of  that  sort  where  there  is  only  one 
improvement,  seems  to  me  to  be  in  accordance  with  the  action  which  the  courts 
have  already  sanctioned. 

In  the  caseof  the  courthouse,  where  there  arc  four  street  fronts,  and  only  two 
street  fronts  are  assessed,  the  law  provides  that  in  case  of  street  comers  the  council 
shall  use  their  judgment  in  assessing  upon  tnc  frontage  on  one  or  both  streets.  In 
thisc  ase  they  have  used  their  judgment.  There  being  four  fronts  there,  they  have 
used  their  judgment  to  assess  two  fronts,  and  I  suppose  that  is  using  their  discre- 
tion in  accordance  with  the  statute. 

Assessment  is  made  only  upon  the  front  of  private  property,  and  no  assessment 
is  made  upon  the  city  for  the  width  of  streets  across  which  sewers  pass  at  street  in- 
tersections. The  streets  at  intersections  are  not  called  lots  owned  by  the  city,  as 
they  are  called  in  the  case  of  street  improvements.  Section  2275,  which  requires 
streets  to  be  treated  as  city  lots  for  the  purpose  of  assessment,  represents  sec.  13. 
p.  147,  O.  L.  Vol.,  76,  where  it  is  expressly  limited  to  the  improvement  of  streets, 
alleys  and  other  highways.  The  next  section  in  the  revised  statutes,  2276,  provid- 
ing for  the  assessment  of  city  property,  includes  assessments  for  sewers  by  the  lan- 
guage "any  improvement  authorized  bv  this  title."  I  will  consider  this  in  connec- 
tion with  the  objection  that  no  regard  has  been  paid  to  special  benefits  to  the  prop- 
erty assessed. 

In  the  matter  of  the  assessment  for  improvements  there  appears  to  be  under  the 
head  of  "sewerage"  one  code  of  assessments,  and  under  "street  improvements'*  an- 
other code  of  assessment.  The  rules  of  assessment  for  sewerage  have  been  kept 
seperate  and  apart  from  the  time  at  which  the  law  began  to  provide  for  the  con- 
struction of  sewers. 

Referring  to  sewerage,  the  statute  makes  a  distinct  class  of  provisions,  provid- 
ing both  for  the  mode  and  the  amount  of  assessment,  and  for  the  way  of  adjusting, 
so  far  as  is  necessary  and  practicable,  the  matter  of  special  benefits.  The  provision 
as  to  the  cost  of  trunk  sewers;  the  provision  that  the  entire  cost  of  main  sewers 
shall  not  be  levied  upon  abutting  lots,  but  only  such  portion  as  would  be  required 
to  build  a  sewer  for  local  drainage  for  the  lots  abutting;  the  provision  that  the  en- 
tire amount  of  assessment  shall  not  exceed  two  dollars  a  front  foot;^  the  prov^ision 
that  the  city  council,  in  case  of  corner  lots,  may  use  their  discretion  in  determining 
the  amount  of  feet  upon  one  front  that  shall  be  taken  into  account  in  their  assess- 
ment: the  provision  that  no  assessment  shall  be  made  on  lots  which  do  not  need, 
or  which  already  have  local  drainage;  all  these  provisions  seem  to  me  provisions 
which  the  legislature  has  adopted  in  the  case  of  sewers  for  adjusting  the  issess- 
ment,  givins:  due  regard  to  special  benefits,  and  protecting  property  owners  fiom 
excessive  assessment,  which  are  entirelv  different  from  provisions  adopted  for  the 
sarve  purpose  regarding  street  assessments.     I  take  it  that  each  class  of  provisions 
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applies  to  each  class  of  improvement,  and  that  the  provision  that  an  intersected 
street  shall  be  called  a  lot  and  assessed  as  a  lot  owned  by  the  city,  does  not  apply  to 
sewers.  I  find  also  th;tl  the  city  council  paid  regard  to  special  benehts  in  the  mode 
provided  by  the  stature. 

There  are  some  lots  where  there  is  a  sewer  along  the  street  front,  and  a  bewcr 
along  the  rear  by  an  alley,  and  a  sewer  along  one  side  by  an  alley.  There  is  no  as- 
sessment made  for  the.  sewer  in  the  rear  alley,  and  I  have  already  said  all  I  care  to 
say  on  that  matter.  As  to  the  sewer  in  the  alley  on  the  side,  an  assessment  is  made 
for  a  part,  not  the  whole.  The  statute  speaking  of  streets  and  alleys  has  provided 
that  in  case  of  corner  lots  the  city  council  may  adjust  the  antount  of  the  tax  by  de- 
termining how  many  feet  front  one  of  the  sides  shall  be  assessed.  This  matter  hav- 
ing been  delegated  to  the  city  council,  and  council  having  exercised  its  discretion, 
I  don't  feel  that  it  is  the  place  of  a  court  to  interfere,  where  ii  i&  not  shown  that  the 
discretion  has  been  wantonly  used,  or  has  been  abused. 

As  to  the  matter  of  local  drainage,  objection  has  been  made  on  behalf  of  a 
number  of  owners,  showing  different  Conveniences  previously  existing  for  getting 
rid  of  sewage,  which  vary  very  widely.  Some  are  easily  disposed  of.  Take  the 
two  extremes.  The  Anderson  lot  and  the  Anchor  White  Lead  Works  and  other 
lots  were  already  directly  drained  by  a  large  sewer  which  extended  to  the  river — a 
large  and  regularly  constructed  sewer;  which  the  city  itself  had  repaired  and  used  as 
a  part  of  the  city  system  of  sewers.  That  was  such  local  drainage,  I  understand,  as 
exempts  the  lots  so  supplied  from  assessment.  The  same  is  true  of  the  Fiedeldey 
lots,  which  were  and  are  drained  by  a  sewer  passing  through  the  lots  and  emptying 
directly  into. the  trunk  sewer  in  Eggleston  avenue,  which  connection  with  the  trunk 
sewer  was  made  in  pursuance  of  a  contract  between  Fiedeldey  and  tlje  city. 

The  other  extreme  is  a  case  on  Fifth  street,  the  Prues  lot,  runnmg  .from  the 
street  back  to  an  alley.  The  part  fronting  on  the  alley  has  been  drained  by  the 
sewer  fronting  on  thatallev,  that  is  one  improvement.  The  other  improvement, 
fronting  on  Fifth  street,  so  far  as  it  appears  from  the  evidence,  had  no  drainage  un- 
der the  surface  of  the  ground;  and  when  the  statute  speaks  of  local  drainage,  I 
don't  think  it  means  flowage  over  the  surface,  but  it  means  some  sort  of  sewerage 
That  is  a  case  where  I  cannot  hold  there  was  anv  such  local  drainage  as  would  ex- 
empt the  lot  from  assessment. 

The  intermediate  cases  are  cases  where  there  have  been  some  wooden  box 
drains  used  for  the  water  along  the  streets  in  the  place  of  sewers.  If  I  understand 
the  construction  of  these  wooden  box  drains,  they  seem  to  me  a  temporary  expe- 
dient, put  in  by  the  city  until  it  should  make  sewers,  rather  than  what  is  meant  by 
the  statute  as  local  drainage,  and  I  shall  so  hold. 

There  are  two  points  of  which  I  have  said  nothing,  and  upon  which  I  will  say 
very  little.  One  is,  that  while  the  recommendation  to  sewer  was  a  recommenda- 
tion to  sewer  the  entire  district,  there  was  a  portion  of  two  streets  for  which  no  con- 
tract was  made,  and  in  which  the  sewers  were  not  built;  and  hence  the  improvement 
as  actually  made  does  not  accurately  correspond  with  the  improvement  which  rec- 
ommended by  the  board  and  declared  necessary  by  council.  The  other  point  i»  that 
no  estimate  was  sent  to  the  council  either  with  the  recommendation  to  improve,  or 
with  the  ordinance  to  construct.  I  can  not  think  that  anything  which  the  statute 
contemplates  as  an  estimate  was  sent  in  to  council,  either  with  the  recommendation 
to  improve,  or  with  the  ordinance  to  construct;  and  the  question,  therefore,  I  think, 
is  whether  or  not  that  is  required  in  the  case  of  sewers  as  well  as  in  the  case  of  street 
improvements,  and  whether  it  goes  to  the  jurisdiction  and  the  right  to  recover  in 
any  form.  Upon  these  two  questions  I  shall  be  very  glad  to  hear  argument  in  the 
general  term.  I  desire  to  have  a  judgment  made  in  tne  special  term  in  such  fo'm 
that  a  final  judgment  can  be  made  in  the  supreme  court  without  the  case  beinfl:  sent 
back  again  for  trial.  I  will  decide  against  these  objections,  and  have  a  finding  at  to 
the  facts,  and  upon  such  findings  of  the  fact  and  such  findings  of  law  and  such  judg- 
ment, the  judgment  can  be  affirmed  in  whole  or  in  part,  or  a  judgment  be  given  for 
the  defendant  in  the  supreme  court.  Judgment  for  the  assessment  of  two  dollars 
per  front  foot  for  the  lots,  except  those  lots  found  to  have  been  supplied  with  local 
drainage. 

Drusin  Wulsin  and  William  Warrington,  for  the  contractors. 

James  H.  Perkins,  Paxton  &  Warrington,  Gross  &  Cohen,  Lloyd  &  Taft,  A. 
J.  Pruden,  'W,  C  Fieldeldey,  R.  W.  Carroll  and  H.  J.  Harrop,  for  the  property 
ownerii. 
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290  MUNICIPAL  CONTRACTS. 

[Cincinnati  Superior  Court,  1886.] 

WiLWAM  H.  BrISTOI.  V.  WiLIflAM  HuSSEY  ET  AI,. 

The  city,  by  its  board  of  public  works,  contracted  with  defendant  for  the  paving  of 
a  street  with  granite  blocks,  the  specifications  requiring  the  blocks  to  be 
"equal  to  standard  Richmond  granite"  in  quality,  the  city  engineer  to  decide  by 
examining  the  blocks  as  the  work  progressed.  An  examination  by  the  en- 
gineer, five  months  before  bids  were  received,  of  specimens  from  various  quar- 
ries, and  his  report  to  the  board  that  some  of  them  were  up  to  the  said  standard, 
and  the  approval  of  such  report  by  the  board  at  that  time,  cannot  be  shown  to 
modify  such  contract  which  in  no  way'  referred  to  such  facts,  or  to  dispense 
with  the  engineer's  duty  of  inspecting  and  passing  upon  the  quality  of  blocks 
actually  used  in  the  work,  and  rejecting  any  found  not  equal  in  quality  to  "stand- 
ard Richmond." 

Harmon,  J. 

Defendant  is  a  contractor  for  paving  Third  street  with  granite 
blocks.  The  plaintiff  owns  propert)*^  on  the  part  of  the  street,  to  be  so 
improved,  and  seeks  to  enjoin  the  defendant  from  using  certain  blocks 
in  that  work. 

These  cases  are  becoming  so  common,  and  there  seems  to  be  such  a 
looseness  of  thought  or  expression  on  the  subject  of  the  questions  in- 
volved, that  it  will  be  well  in  the  beginning  to  look  at  the  relations  be- 
tween the  defendant  and  the  city,  because  the  plaintiff's  right  must  de- 
pend upon  the  right  of  the  city.  The  city  and  the  defendant  entered 
into  a  written  contract.  There  is  no  complaint  that  there  was  any  mis- 
take in  the  contract,  nor  is  there  any  complaint  of  ambiguity  in  its  terms. 
On  the  contrary,  all  the  features  of  the  work  are  plainly  described  in  the 
specifications  upon  which  bids  were  received,  and  which  by  reference  are 
made  part  of  the  contract.  Now  the  relations  of  the  city  and  of  the  de- 
fendant are  in  no  respect  whatever  different  from  the  relations  between 
any  other  persons  who  enter  into  a  written  contract.  Their  rights  de- 
pend upon  what  they  have  seen  fit  to  put  in  writing,  nothing  else,  and 
when  a  question  arises  between  them  it  can  only  depend  upon  the  odi- 
struction  of  the  language  which  they  have  deliberately  chosen. 

By  this  contract  the  size  of  the  blocks  to  be  used  is  definitely 
stated,  and  in  two  ways  their  quality  is  indicated.  First,  by  a  provision 
that  the  quality  shall  be  equal  to  what  is  known  as  "standard  Richmond 
granite, "and  it  is  not  contended  that  there  is  any  difficulty  in  ascertain- 
ing with  reasonable  certainty  what  that  standard  is.  The  use  of  the 
term  indicates  that  such  granite  was  recognized  as  a  standard  by  persons 
engaged  in  that  business.  Second,  by  reference  to  a  specimen  to  be  filed 
with  each  bid,  stating  the  name  of  the  quarry  and  so  on;  and  it  has 
been  held  by  this  court  in  another  case  that  when  a  specimen  is  so  filed 
with  the  bid,  examined  by  the  city  and  approved,  and  then  referred  to  in 
the  contract  by  adopting  the  specifications,  such  specimen  becomes  a  part 
of  the  contract — an  expression  by  object.  In  this  case  the  allegation  of 
the  petition  is  that,  although  a  specimen  was  filed,  it  was  rejected,  there- 
fore there  is  no  specimen  in  this  case,  and  all  that  the  parties  have  con- 
tracted for  is  granite  blocks  equal  to  "standard  Richmond,"  and  there 
cannot  be  anything  else. 

The  contract  further  provides  that  the  engineer's  opinion  as  to  the 
quality  of  the  granite,  whether  it  comes  up  to  the  contract  and  specifica- 
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tions,  shall  be  final  as  between  the  parties.  It  is  not  alleged  in  this 
petition  that  the  blocks  which  the  defendant  proposes  to  use  are  inferior 
to  **standard  Richmond  granite,"  nor  is  it  stated  whether  the  engineer  has 
examined  them  or  not.  The  only  averment  is  that  the  board  of  public 
affairs,  has  ordered  the  defendant  not  to  lay  them.  From  what  I  have 
just  said,  it  is  manifest  that  neither  one  of  the  parties  to  the  contract 
can  by  his  mere  dictum  change  its  terms.  The  defendant  can  not 
arbitrarily  say:  '*I  am  going  to  lay  this  kind  of  blocks,"  nor  can  the 
board  of  public  afifairs  arbitrarily  say :  **The  contractor  shall  not  lay 
this  kind  of  blocks."  Why?  Because  neither  party  to  a  contract, 
without  the  consent  of  the  other,  can  change  its  terms;  and  they  have 
selected  a  person  whose  judgment  is  to  decide  when  a  conflict  arises. 
That  person  is  the  engineer. 

It  is  further  averred  that  some  months  before  this  contract  was 
made,  prospective  bidders,  desiring  in  advance  some  information  as  to 
what  the  board  would  regard  as  proper  granite  to  be  laid,  caused  the 
board  to  make  an  examination  into  different  kinds  of  granite;  that  it 
thereupon  had  the  engineer  examine  various  sorts  of  granite,  including 
granite  from  the  quarries  in  Georgia,  from  which  the  blocks  come  which 
the  plaintiff  says  the  defendant  is  about  to  use  on  this  work,  with  a 
number  of  others,  and  he  reported  that  they  would  be  up  to  the  standard 
required,  and  the  board  adopted  the  report  Now  I  am  unable  to  see 
how  that  cuts  any  figure  in  this  case.  When  the  parties  came  to  make 
the  contract,  they  said  nothing  about  any  specimen  except  one  filed  with 
the  bid,  which  was  from  Pennsylvania,  and  that  specimen  being  rejected, 
disappears.  They  then  simply  contracted  that  the  granite  should  be 
equal  to  *  'standard  Richmond*'.  Certainly  no  engineer  could  say  generally 
in  advance  that  all  the  blocks  which  might  come  from  a  particular  state 
or  quarry  would  be  equal  to  that  standard,  and  if  he  did  attempt  to  say 
so  it  certainly  would  be  of  no  effect,  because  while  no  time  is  stated  in 
which  he  shall  act  under  the  contract,  yet  his  action  imder  the  contract 
must  by  its  very  terms  be  during  the  progress  of  the  work;  it  could  not 
be  at  any  other  time.  The  provisions  are,  that  **no  material  shall  be 
used  until  it  has  been  examined  and  approved  by  the  engineer;"  that 
means  the  particular  materials  that  are  to  be  used  in  the  street,  not  some 
other  material  that  came  from  the  same  neighborhood.  And  by  another 
provision  "the  blocks  will  be  carefully  inspected  upon  delivery,  either 
upon  the  cars,  upon  the  street,  or  both,  by  the  engineer  or  his  agents, 
and  all  blocks  which  do  not  conform  to  the  foregoing  specifications  in 
size  or  quality  must  be  immediately  removed  by  the  contractor  at  his 
expense."  Consequently,  any  previous  general  information  given  by 
the  engineer  or  by  the  board,  not  referred  to  in  the  contract,  would  be 
only  in  the  nature  of  general  advice;  it  could  not  be  of  a  contractual 
nature,  because  of  the  well  known  rule  that  all  prior  statements,  etc.,  not 
mentioned  in  the  writing  are  held  to  have  been  abandoned  by  the  parties. 
Nor  could  the  engineer,  if  he  had  expressly  attempted  to  bargain  away 
in  advance  the  judgment  which  he  was  required  to  use  as  the  word 
progressed,  have  lawfully  done  so. 

With  this  general  view,  it  seeming  to  me  to  depend  upon  elementary 
principles  understood  by  everybody,  what  am  I  asked  to  act  upon  in  this 
case?  Not  upon  an  averment  that  these  blocks  are  not  up  to  the  required 
standard  as  matter  of  fact.  Not  upon  an  averment  that  the  engineer, 
having  examined  them,  has  so  decided.  I  am  asked  to  act  upon  this 
question,  and  decide  whether  the  defendant  is  entitled  to  use  these  blocks, 
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simply  upon  the  allegation  that  the  board  of  public  aflairs,  has  ordered 
him  not  to  use  them.  As  I  have  said,  while  it  has  general  police  power 
over  the  streets,  it  has  no  right  by  its  dictum  to  say  whether  these 
blocks  are  good,  bad  or  indifferent. 

I  am  asked  here  to  decide  this  question  upon  an  utterly  immaterial 
fact,  and  there  is  no  fact  alleged  which  goes  to  ttie  merits  of  this  con- 
troversy at  all,  so  that  I  cannot  say  whether  the  defendant,  Hussey, 
ought  to  be  permitted  to  use  these  blocks  on  the  street  or  not.  Con- 
sequently, while  I,  of  course,  refuse  to  issue  any  injunction,  I  &t  the 
same  time  disclaim  the  intenty^n  of  having  that  decision  construed  as 
passing  upon  the  merits  of  this  Question  one  way  or  another,  because  it 
manifestly  does  not. 

The  demurrer  to  the  petition  is  sustained,  and  the  applications  for 
an  injunction  refused. 

C.  C.  Cook,  for  plaintiff. 

J.  A.  Jordan,  for  defendant. 


291  MARRIED  WOMEN. 

[Hamilton  Common  Pleas.] 

DUNKHAM  &  WOOSTER  V.  WaLTKR  B.  BrUCE,  EFPIE  M.  BRUCE  ET  AL. 

A  married  woman,  under  sec.  3109  Rev.  Stat,  as  amended  in  18S4,  (81  O.  L.,  65  and 
209),  may  be  sued  at  law  upon  her  indorsement  of  her  husband's  note,  made 
since  that  date. 
*Contra,  see  Drake  v.  Birdsall,  18  B.  243,  supra. 

On  motion  of  defendant  to  strike  out  part  of  the  petition. 

HusTOw,  J. 

This  is  an  action  to  recover  a  personal  judgment  on  a  promissory 
note,  dated  February  28,  1885,  for  11,500,  made  by  Bruce  &  Co.,  and  in- 
dorsed by  Effie  M.  Bruce,  who  is  the  wife  of  Walter  B.  Bruce,  and  M. 
Bruce,  who  is  the  wife  ot  Walter  B.  Bruce,  and  also  in  a  second  count  to 
subject  certain  real  estate,  alleged  to  be  the  separate  property  of  said  Effie 
M.  Bruce,  to  payment  of  said  note.  The  petition  avers  that  she,  by  her 
indorsing  said  note,  charged  the  payment  of  same  upon  her  separate 
property,  and  asks  for  sale,  etc. 

It  does  not  appear  that  she  owned  this  property  at  the  time  she  in- 
dorsed the  note.  She  moves  to  strike  from  the  petition  substantially  all 
of  the  second  count — all  about  the  property — so  as  to  leave  the  action  for 
a  personal  judgment  alone. 

The  motion  may  be  considered  as  equivalent  to  a  general  demurrer 
to  the  second  count  of  the  petition. 

The  question  raised  is  as  to  the  nature  and  extent  of  the  remedy 
agamst  a  married  woman  under  the  acts  of  March  20  and  April  14,  1884, 
(O.  L.,  vol.  81,  pp.  65  and  209),  amending  sections  4996  and  6319,  3108 
to  8112  of  the  Revised  Statutes  of  Ohio. 

Has  the  creditor  of  a  married  woman,  in  addition  to  his  remedy  at 
law,  the  right  to  proceed  in  equity  and  subject  her  estate  to  the  payment 
of  the  debt  on  the  theory  that  by  creating  the  liability  she  charged  hei 
estate  with  such  payment?     Has  he  both  remedies? 
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Prior  to  the  amendments  of  1884,  a  married  woman  could  contract 
with  reference  to  her  separate  estate,  and  the  same  could  be  enforced  in 
equity  against  such  estate;  and  the  supreme  court  of  Ohio  (in  case  of 
Williams  v.  Urmston,  35  O.  S.,  96)  went  so  far  as  to  hold,  not  only  that 
a  married  \roman,  having  a  separate  estate,  might  charge  the  same,  in 
equity,  by  the  execution  of  a  promissory  note,  but  that  in  such  a  case  a 
just  inference  arose  that  she  thereby  intended  to  charge  her  separate 
estate  with  the  payment  of  the  note,  and  that  a  court  of  equity  would 
carry  such  intention  into  effect  by  subjecting  such  estate  to  the  payment 
of  the  debt,  in  the  mode  prescribed  by  the  statute. 

The  manifest  effect  of  the  law  as  it  stands  now,  by  virtue  of  the 
Amendments  of  188  i,  is  to  remove  all  restrictions  upon  the  power  of  a 
married  woman  to  contract,  as  if  single,  ohe  may,  in  her  own  name, 
make  contracts  and  bind  herself  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried.  She  shall  sue  and  be  sued  as  if  sole 
— and  like  proceedings  shall  be  had  and  judgment  rendered  and  enforced 
as  if  she  were  sole.  In  such  suit  it  is  not  necessary  to  aver  or  prove  that 
she  is  femme  covert^  or  the  owner  of  a  separate  estate,  or  that  she  con- 
tracted the  debt  or  obligation  with  reference  to  her  separate  estate,  or  for 
its  benefit. 

The  difference  in  the  language  of  section  5319,  as  amended,  and 
before,  is  significant,  as  bearing  on  the  intention  of  the  legislature.  The 
word  * 'separate"  is  omitted,  so  that  all  her  property  and  estate,  except 
such  as  is  exempted,  is  liable  for  the  judgment  against  the  married 
woman.  Also,  the  language  is  positive — "like  proceedings  shall  be  had 
and  judgment  rendered  and  enforced,"  etc.  In  the  old  provision: 
* 'Judgment  may  be  rendered  and  enforced,'*  etc. 

It  follows  that  the  remedy  against  a  married  woman  now,  upon  a 
promissory  note,  or  indorsement  by  her,  since  the  amendment  of  the 
statutes,  must  be  by  an  action  at  law,  the  same  as  if  she  were  unmarried. 

To  give  the  creditors  an  additional  remedy  by  proceeding  in  equity 
to  subject  her  estate,  would  be  on  the  theory  that  by  the  mere  act  of 
signing  or  indorsing  the  note  she  created  a  lien  or  charge  upon  her 
property,  which  is  inconsistent  with  the  letter  and  spirit  of  the  statute. 
Prior  to  the  acts  of  1884  there  was  good  reason  for  the  application  of 
this  equitable  doctrine,  for  then  a  married  woman  could  not  contract  so 
as  to  bind  her  unless  she  had  a  separate  estate. 

But  now,  a  married  woman  being  placed  upon  equal  footing  with 
a  man  or  a  single  woman,  as  to  owning  and  controlling  property,  and 
as  to  contracts  and  liability,  it  would  be  unjust  to  permit  more  remedies 
against  her  than  against  a  man  or  a  single  woman.  This  construction 
of  the  law  is  but  the  logical  result  of  recent  rulings  of  this  court,  the 
superior  court  of  Cincinnati,  and  the  circuit  court. 

The  reason  for  the  former  ruling  and  practice  having  ceased,  the 
practice  and  rule  should  cease.  See  Koch  v.  Seifert,  18  W.  L.  B.,15; 
Stagge  V.  Nichols,  March  7,  1886;  Circuit  Court,  1st  Circuit  Court 
Rep.,  408;  City  National  Bank  v.  Holden,  14  W,  !<•  B.,  899, 

Motion  granted. 

Thornton  M.  Hinkle,  for  the  motion. 
John  W,  Herron,  contra^ 
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[Cincinnati  Superior  Court,  General  Term,  October  26,  1886.] 

Force,  Harmon  and  Peck,  JJ. 

C.  K.  Skunk,  Assigned,  v.  Mbrchants'  National  Bank. 

When  a  depositor  in  a  bank  becomes  insolvent,  the  bank  holding  notes  not  yet 
due,  which  it  had  discounted  for  him,  and  the  proceeds  of  which  notes  had  gone 
into  his  deposit  account,  the  bank  can  withhold  enough  of  the  deposits  to  pro- 
tect such  notes,  as  against  the  insolvent  or  his  general  assignee,  though  not 
against  bona  fide  holders  of  checks  for  value. 

Force,  J. 

This  is  a  petition  in  error  to  reverse  a  judgment  rendered  in  special 
term.  This  case  was  brought  upon  an  agreed  statement  of  facts,  without 
pleadings,  under  the  provision  of  the  code. 

The  agreed  statement  of  facts  is  as  follows :  On  November  3,  1883, 
Theodore  Fagin,  doing  business  in  Cincinnati  under  the  name  of  Lewis 
Fagin's  Sons,  assigned  the  assets  of  said  business,  for  the  benefit  of  his 
creditors,  to  plaintiff.  At  11  o'clock  A.  M.,  said  deed  of  assignment  was 
filed  in  the  Probate  Court  of  Hamilton  county,  Ohio,  and  plaintiff  was 
thereupon  qualified  and  is  now  acting  as  such  assignee.  That  of  said  as- 
signment said  bank  was  notified  by  plaintiff  before  I  o'clock  P.  M.,  of  said 
day.  When  said  deed  was  thus  filed,  said  Fagin  had  the  sum  of  $214.31 
to  his  credit  on  deposit  with  said  bank.  Said  sum  was  the  balance  of 
Fagin's  deposit  account  with  said  bank,  which  account  embraced  not  only 
his  usual  money  deposits,  but  the  proceeds  of  all  paper  discounted  for  him 
by  said  bank,  including  the  promissory  note  for  $2,000,  hereinafter  copied, 
and  that  said  discounts  were  made  because  said  Fagin  was  a  depositor 
with  said  bank.  At  the  same  time,  Fagin  was  indebted  to  said  bank  upon 
the  promissory  note  for  $2,000,  which  has  been  mentioned. 

The  questions  submitted  are  as  follows : 

Is  it  the  right  of  the  assignee,  the  plaintiff,  to  recover  said  sum  (roir 
said  bank,  the  defendant?  or 

Is  it  the  right  of  the  bank  to  retain  and  apply  said  sum  as  a  credit  on 
said  note? 

It  was  found  that  the  bank  had  the  right  to  retain  such  sum  as  credit 
on  said  note,  and  judgment  was  given  accordingly.  The  three  days  grace 
expired,and  the  note  became  entirely  due  on  the  same  day  on  which  the 
assignment  was  made  and  was  filed  in  the  probate  court.  It  was  filed  ir 
the  probate  court  and  took  effect  at  11  o  clock  in  the  morning,  and  oi 
course  business  hours  expire  at  3  o'clock  in  the  afternoon. 

This  does  not  present  a  case  of  legal  set-off.  It  does  present  the  "asf 
as  to  the  equitable  rights  of  the  parties — the  equitable  rights  between  thf 
bank  and  the  customer,  where  the  customer  becomes  insolvent;  or  where 
the  bank  becomes  insolvent,  the  right  of  one  to  set-off  claims  against  the 
other. 

An  assignment  for  the  benefit  of  creditors  does  not  put  the  assignee 
in  a  better  position  than  the  party  who  assigns.  This  is  well  illustrated,  in 
the  case  of  the  First  National  Bank  of  Cincinnati  v.  Coates,  3  McCreaiyi 
Reports,  p.  9,  Justice  Miller  of  the  supreme  court  giving  the  opinion.  Id 
the  national  courts  a  check  drawn  upon  a  bank  does  not  operate  as  an  as- 
signment of  a  part  of  the  fund,  nor  does  it  give  the  holder  of  the  check  any 
right  to  bring  an  action  against  the  bank. 
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Now  in  this  case  an  insolvent  made  an  assignment  having  at  that  lime 
considerable  funds  in  bank.  After  the  assignment  was  complete,  persons 
holding  checks  presented  them  to  the  bank,  and  it  was  held  that  while  they 
had  no  legal  right  against  the  bank,  yet  being  the  holders  of  these  checks 
before  the  assignment,  and  presenting  them  to  the  bank,  although  after  the 
assignment,  yet  before  the  money  had  left  the  possession  of  the  bank,  the 
holders  of  those  checks  had  an  equitable  right  superior  to  the  assignee, 
and  that  they  should  have  the  money,  and  not  the  assignee,  in  a  contest  be- 
tween the  two. 

There  is  a  well-considered  case  by  the  court  of  appeals  of  Virginia, 
which  applies  that  rule  to  the  point  we  have  now  in  hand,  the  case  of 
Ford's  Administrator  v.  Thornton,  3  Leigh,  695.  It  was  there  held  that 
where  a  customer  has  had  notes  discounted  by  a  bank,  and  the  money  ob- 
tained by  the  discount  has  formed  a  part  of  his  deposit  account,  then  in 
case  of  the  depositor  becoming  insolvent  before  those  discounted  notes 
fall  due,  the  bank  has  an  equitable  right  to  withhold  and  retain  enough  of 
the  fund  on  deposit  to  protect  the  notes  which  it  has  so  discounted.  That 
decision  covers  the  point  involved  in  this  case.  There  has  been  no  ex- 
press ruling  in  Ohio  upon  this  point.  But  so  far  as  cases  have  been  sub- 
mitted to  the  supreme  court  which  approach  this  point,  the  supreme  court 
have  held  in  the  same  way. 

In  the  case  of  Fuller  v.  Steiglitz,  assignee,  27  O.  S.,  357,  which  was 
cited  here  on  behalf  of  the  assignee,  it  was  held  that  there  was  no  set-oflP 
on  behalf  of  a  debtor  to  an  insolvent  who  had  assigned  as  against  the  as- 
signee, because  in  that  case  there  had  been  no  mutual  dealings ;  but  the 
supreme  court  said  that  if  it  were  a  case  of  mutual  dealings,  then  there 
were  strong^  equitable  considerations  for  finding  principles  of  compensa- 
tion ;  and  the  context  shows  that  it  meant  applying  the  principles  of  com- 
pensation by  setting  off  against  a  note  now  due,  a  note  about  to  become 
due. 

In  the  case  of  Bank  v.  Hemingray,  34  O.  S.,  381,  the  question  was 
presented  with  the  parties  reversed.  There  an  insolvent  bank  had  as- 
signed, holding  notes  against  one  who  was  a  depositor  and  had  a  deposit 
in  bank,  some  of  the  notes  being  due  at  the  time  of  the  assignment,  and 
others  being  not  yet  due,  and  the  court  held  that  this  depositor  could  ap- 
ply the  fund  which  he  had  in  bank  on  deposit,  that  is,  the  debt  of  the  bank 
to  him,  as  a  ciedit  not  only  upon  the  notes  which  were  due,  but  also  upon 
the  notes  which  were  not  yet  due. 

We  hold,  therefore,  that  where  one  becomes  insolvent,  having  a  de- 
posit account  to  his  credit  in  a  bank,  which  holds  notes  discounted  by  it 
for  him,  the  proceeds  of  which  notes  form  part  of  the  deposit  account, 
the  bank  has  a  right  to  retain  and  withhold  enough  of  the  deposit  account 
to  protect  such  notes  when  they  shall  mature,  as  against  the  depositor  and 
his  general  assignee,  though  not  as  against  the  holder  of  dbecks  for  value. 
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354  PARTITION— LEASE. 

[Cincinnati  Superior  Court.  General  Term,  October,  i885.] 

Force,  Harmon  and  Peck,  J  J. 

C.  Werner  v.  P.  Glass  et  al. 

The  existence  of  an  ordinary  lease  for  years,  under  which  the  tenant  is  in  posses- 
sion paying  rent  to  the  owners  of  the  fee,  is  no  obstacle  to  partition  among 
such  owners. 

Harmon,  J. 

•Phe  parties  are  the  owners,  as  heirs  of  their  father,  of  an  improved 
city  Jet.  To  this  action  for  partition  thereof  some  of  them  answer  thai 
their  lather  liad  leased  the  premises  for  a  term  of  three  years,  which  has 
not  yet  expired,  with  the  privilege  of  a  further  term  of  two  years,  at  a 
monthly  rental,  imder  which  lease  the  tenant  is  in  possession.  Plaintiff 
denjurs. 

Our  statute,  Rev.  Stat.,  5764,  et  seq.,  gives  the  right  o£  partition  in 
general  terms  to  all  ''tenants  in  common  and  coparceners  of  any  estate  in 
land,"  etc.,  but  it  has  been  decided  that  the  right  does  not  exist  where  such 
estate  is  a  remainder  or  reversion  after  an  estate  for  life.  Tabler  v.  Wise- 
man, 2  Ohio  St.,  207.  It  is  contended  that  the  principle  of  that  case  is  de- 
cisive of  this. 

While  some  of  the  possible  inconveniences  or  inequalities  referred  to 
by  the  court,  among  other  reasons  for  its  conclusion,  might  exist  in  cases 
ot  property  leased,  especially  if  for  long  terms,  the  principle  of  the  decision 
was  that  as  partition  deals  with  possession  only,  it  cannot  be  had  unless 
the  parties  praying  partition  have  the  possession.  It  is  conceded  that  ac- 
tual possession  is  not  necessary ;  an  estate  which  gives  the  right  to  posses- 
sion will  suffice. 

It  is  evident,  therfore,  that  the  term  possession  is  used  as  opposed  to 
expectancy — as  defining  the  nature  of  the  estate  rather  than  referring  to 
its  physical  occupation. 

The  estate  of  the  parties  here  is  not  one  in  expectancy,  but  in  posses- 
sion, because  from  the  days  of  the  feudal  system  until  now  the  possession 
of  a  tenant  has  been  considered  the  possession  of  the  landlord,  except  so 
far  as  concerns  rights  dependent  upon  actual  physical  occupation,  such  as 
the  action  of  trespass. 

*'A  tenant  for  years  is  never  said  to  be  seized  of  the  lands  leased;  nor 
does  the  delivery  of  a  lease  thereof  for  years  vest  in  him  any  estate  therein. 
He  thereby  acquires  a  right  of  entry  upon  the  land,  and  when  he  shall  Lave 
entered  he  is  said  to  be  possessed,  not  of  the  land,  but  of  a  term  for  years, 
while  the  seizin  of  the  freehold  remains  in  the  lessor,  and  the  lessee's  pos- 
session is  the  possession  of  him  who  has  the  freehold,  i  Washb.  Real 
Prop.  (4th  ed.)  p.p.  72-442;  2  Id.,  p.  740;  Tiedeman  Real  Prop.,  sec.  693. 

The  rights  of  the  plaintiffs  are  exactly  the  same  as  their  father's. 
Blantin  v.  Whitaker,  11  Hump.,  313.  And  the  severance  of  the  reversion 
having  been  by  operation  of  law,  the  obligation  to  pay  rent  is  also  appor- 
tioned, and  each  heir  becomes  entitled  to  collect  his  aliquot  part,  i  Washb. 
Real  Prop.,  p.  519;  Taylor  on  Land.  &  Ten.,  sec.  385. 

Upon  partition  being  made  as  prayed,  therefore,  each  of  the  parties 
would  have  in  present  actual  enjoyment  in  severalty,  his  portion  of  the 
common  estate,  which  result  could  not  follow  a  decree  for  partition  in  case 
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of  an  independent  intervening  estate  as  in  Tabler  v.  Wiseman,  and,  in  sub- 
stance by  reason  of  the  reduction  of  rent  at  the  lessor's  death,  in  Burbeck 
V.  SpoUen,  6  Dec.  Re.  1118. 

The  practice  in  Ohio  certainly  has  been  to  decree  partition  in  cases 
like  this.  See  Black  v.  George,  26  Ohio  St.,  629 ;  and  the  inconveniences 
to  result  are  so  great  that  we  are  loth  to  reverse  it,  unless  clearly  convinced 
that  it  is  wrong.  See  as  to  effect  of  settled  practice  Mannix  v.  Com'is,  43 
O.  S.,  210. 

Hunnewell  v.  Taylor,  6  Cush.,  474,  is  certainly  adverse,  but  it  was 
based  upon  the  very  different  language  of  the  Massachusetts  statute,  and 
is  opposed  to  the  weight  of  authority.    Freeman  on  Co-tenancy,  etc.,  sec. 

446. 

Demurrer  sustained. 

Force  and  Peck,  JJ.,  concur. 

W.  B.  Morrow,  for  plaintiff. 

Herman  MuUer,  contra. 


ATTACHMENT.  854 

[Gncinnati  Superior  Court,  General  Term,  October,  18861.] 

Force,  Harmon  and  Peck,  JJ. 

Jamss  Bui^lock  v.  John   A.  Mi-tchbll,  et  al. 

1.  A  finding  that  at  the  time  the  debt  sued  on  was  incurred,  the  debtor  represented 

that  he  owed  by  $800  for  borrowed  money,  whereas,  in  fact,  he  owed  $1,400,  is 
not  sufficient  to  sustain  an  attachment  for  fraudulently  incurring  tne  debt, 
where  there  is  no  finding  that  the  debtor  knew  the  statement  to  be  false,  or 
knew,  or  had  reason  to  know,  that  the  creditor  would  rely  upon  it 

2.  Nor  can  these  findings  be  supplied  by  intendment;  like  a  special  verdict,  omitted 

facts  cannot  be  inserted  by  presumption,  nor  will  a  general  finding  that  the 
debt  was  fraudulently  contracted  help  the  special  finding.  Such  general  finding 
is  not  a  substantive  finding,  but  is  a  mere  summary  oC  or,  inference  from,  the 
detailed  finding. 

Force,  J. 

This  is  a  petition  to  reverse  a  final  order.  An  attachment  was  ob- 
tained upon  the  ground  that  the  debt  had  been  fraudulently  contracted. 
A  motion  to  discharge  the  attachment  was  heard'  upon  affidavits,  and 
counsel  requested  that  the  court  should  find  separately  the  conclusions  of 
fact  and  conclusions  of  law.  In  the  conclusions  of  fact  it  is  found  that  as 
to  the  sum  of  $197.12  said  debt  was  contracted  by  defendant  upon  a  state- 
ment of  his  resources,  made  at  that  date  to  the  plaintiffs,  in  which  among 
other  things  he  stated  that  he  owed  no  debt  for  borrowed  money  except 
about  $300,  and  the  court  finds  that  in  fact  he  owed  at  that  time  about 
$1,400  for  borrowed  money,  on  which  statements  the  plaintiffs  relied  in 
giving  subsequent  credit,  and  that  as  to  said  part  of  said  indebtedness  so 
contracted  after  June  17,  1885,  to-wit,  the  sum  of  $197.12,  the  same  was 
fraudulently  contracted  by  the  defendant. 

The  question  upon  the  sufficiency  of  the  finding  is,  whether  or  not  the 
general  finding,  that  the  debt  was  fraudulently  contracted  by  the  defend- 
ant, is  a  separate  substantive  finding  of  fact,  or  whether  it  is  a  resume  of 
the  detailed  statement  which  precedes  it.  If  that  were  a  separate  substan- 
tive statement  of  fact,  the  detailed  statement  would  be  wholly  unnecessary. 
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The  true  reading  appears  to  be  that,  first  there  is  the  statement  of  what 
was  actually  found ;  and  then  a  general  finding  made  in  such,  form  that  it  is 
equivaltnt  co  stating  that  "thereby  the  debt  was  contracted"  frauduleiUy. 
The  question  is,  is  that  sufficient?  It  was  held  in  one  case  by  the  supreme 
court,  when  construing  an  affidavit  for  attachment,  that  where  a  general 
allegation  in  the  language  of  the  statute,  that  the  debt  was  fraudulently 
contracted,  was  followed  by  allegation  that  it  was  ^'substantially  contracted 
by  fraud  in  the  following  manner,  and  the  following  manner  was  insuffici- 
ent to  make  out  a  case  of  fraud,  the  court  said  that  in  as  much  as  the  af- 
fiant stated  that  the  details  given  were  only  a  substantial  statement  of  the 
manner  in  which  the  fraud  was  committed,  it  did  not  purport  to  be  a  com- 
plete statement ;  and  therefore,  not  being  complete,  and  not  purporting  to 
be  complete,  it  did  not  invalidate  the  previous  general  statement  that  ii  had 
been  fraudulently  contracted.  The  inference  is  left,  that  if  the  state»nent 
of  particulars  had  been  intended  as  a  complete  statement  of  the  manner, 
in  which  the  fraud  had  been  effected,  it  would,  if  insufficient,  invalidate  the 
previous  general  statement  of  fraud." 

Now  in  this  case  it  is  found  that  the  defendant  stated  he  had  no  debt 
of  borrowed  money  except  about  $300,  and  they  find  he  had  at  that  time 
about  $1400  borrowed  money,  on  which  statement  the  plaintiffs  relied  in 
giving  subsequent  credit.  There  is  no  finding  that  he  knew  that  state- 
ment was  false,  or  that  he  understood  or  believed  the  parties  would  be  in- 
duced by  the  statement  to  grant  the  credit,  or  that  he  understood  or  be- 
lieved, or  had  reason  to  believe,  that  the  other  parties  would  rely  upon  the 
statement,  so  that  this  detailed  finding  is  not  a  finding  of  facts  which  are 
sufficient  to  constitute  a  finding  of  fraud.  The  detailed  finding  then  not 
being  sufficient,  it  is  not  helped  out  by  a  general  finding,  which  is  a  sum- 
mary of  that  detailed  statement.  We  find  therefore  that  the  fraud,  which 
was  the  alleged  basis  of  the  attachment,  is  not  sufficiently  found. 

Now  it  may  be  said  that  the  omitted  ingredients,  which  are  requisite 
to  constitute  a  statement  of  fraud,  can  be  presumed  or  can  be  made  out  by 
intendment ;  but  the  finding  of  a  court  upon  an  issue  of  fact,  like  a  special 
verdict  found  by  a  jury  upon  an  issue  of  fact,  if  incomplete,  can  not  be 
helped  out  by  intendment  or  presumption  to  insert  findings  which  are 
omitted. 

We  find,  therefore,  that  in  the  conclusion  of  facts  there  is  not  sufficient 
to  sustain  the  order  made.  The  final  order  will  be  reversed,  and  the  case 
remanded  for  further  hearing,  on  the  motion  to  dissolve. 


355  STREET  RAILWAYS. 

[Cincinnati  Superior  Court,  General  Term,  June  14,  18861] 

Force,  Harmon  and  Peck,  JJ, 

*J.  B.  Clement  v.  Cincinnati  (City)  et  au 

1.  A  modification  of  a  contract  between  the  city  and  the  owner  of  a  street  raflroad 
route,  made  in  good  faith,  for  the  better  accommodation  of  the  public,  is  not 
void  by  virtue  of  sec.  2502,  Rev.  Stats,  as  a  release  of  the  grantee  of  such  (oute 
from  an  obligation,  although  in  consideration  of  more  rapid  transportation  in* 
volving  greater  expense  a  nigher  rate  of  fare  is  permittea. 

2.  An  extension  of  the  term  of  tne  grant  on  the  same  consideration  is  not  invalid 
because  made  without  competitive  bidding. 

3.  A  street  railroad  does  not  cease  to  be  such  because  a /grip  cable  is  substituted 
for  horses  as  the  motive  power. 

♦The  supreme  court  refused  leave  to  file  a  petition  in  error  In  this  case,  January 
17,  1888. 
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Harmon,  J. 

Plaintiff,  as  a  tax-payer,  after  the  city  solicitor  refused  to  sue,  sought 
an  injunction  against  proposed  action  by  various  city  boards  and  officers 
to  carry  into  effect  **Au  ordinance  to  provide  for  the  construction  aud  op- 
eration of  a  "cable"  or  "electric"  system  on  Gilbert  avenue,  "and  against 
the  exercise  by  the  owners  of  a  street  railroad  franchise  in  said  avenue  of 
the  rights  conferred  on  them  by  said  ordinance." 

On  final  hearing  the  relief  prayed  was  refused,  and  a  reversal  of  that 
judgment  is  now  sought. 

The  facts  appearing  by  the  pleadings  and  bill  of  exceptions  are  these : 

In  1872  street  railroad  route  number  ten  was  duly  established  by  or- 
dinance, and  a  contract  duly  made  with  one  Henry  Lewis  for  its  construc- 
tion and  operation  which  contract  specified  rates  of  fare,  car-licenses,  etc., 
for  the  entire  term  of  the  grant.  The  road  was  duly  built  and  was  being 
operated  on  Gilbert  avenue  according  to  such  ordinance  and  contract, 
when  the  ordinance  complained  of  was  passed.  The  preamble  discloses 
that  "it  has  been  made  apparent  that  the  use  of  horses  for  the  movement  of 
street  cars  on  Gilbert  avenue  is  very  unsatisfactory,  and  to  some  extent  un- 
safe, and  the  movement  of  cars  necessarily  slow ;  that  much  inconvenience 
has  been  experienced  by  the  people  of  that  portion  of  the  city  reached  by 
this  line,  and  that  the  owners  of  said  line  are  willing  to  construct  a  cable  or 
electric  system  on  said  avenue,  whereby  cars  may  be  rapidly  moved  by 
steam  or  electricity,"  and  the  ordinance  grants  the  owners  of  such  loute 
the  privilege  of  laying  the  necessary  cables  or  appliances,  makes  some 
minor  changes  in  the  route,  and,  in  consideration  of  the  improved  facilities 
proposed  and  the  great  expense  involved  in  providing  them,  authorizes  an 
increase  in  the  rates  of  fare  and  extends  the  right  to  use  the  street  to 
twenty-five  years  from  the  passage  of  the  ordinance. 

The  principal  question  is,  whether  this  ordinance  is  invalid  by  reason 
of  the  clause  of  sec.  2505,  Rev.  Stat.,  which  requires  that  the  municipality 
"shall  not,  during  the  term  of  such  grant  or  renewal,  release  the  grantee 
from  any  obligation  or  liability  imposed  by  the  terms  of  such  grant  or  re- 
newal." 

It  is  contended  for  plaintiff  that  the  effect  of  this  ordinance  is  to  re- 
lease the  owner  of  route  number  ten  from  the  obligation  to  carry  passen- 
gers at  the  rates  provided  in  the  original  grant.  The  position  of  defend- 
ants is  that  the  clause  of  the  statute  just  quoted  was  not  intended  to  forbid 
a  modification  of  the  agreement  between  the  city  and  the  grantee  of  the 
right  to  operate  a  street  railroad,  but  only  the  voluntary  surrender  by  the 
city  of  any  of  the  rights  secured  to  itself  or  the  public  thereby. 

That  the  latter  was  the  evil  the  legislature  had  in  mind  we  have  no 
doubt,  from  the  knowledge  we  have,  as  members  of  the  community,  of  the 
history  of  municipal  affairs,  which  knowledge  forms  a  part  of  the  intelH- 
cence  which  the  court  must  always  exercise  in  such  cases.  Gas  Co.  v. 
Avondale,  43  Ohio  St.,  257,  267.  We  should  be  loth  to  hold,  unless  such 
intention  had  been  clearly  expressed  by  the  legislature,  that  the  intention 
was  to  prevent  the  city  from  making  any  modification  whatever  of  the 
terms  on  which  or  manner  in  which  street  railroads  are  operated,  no  mat- 
ter what  exigencies  might  arise  during  the  twenty-five  years  which  the 
same  statute  provides  as  a  proper  term  for  such  grants. 

The  progress  of  invention  among  a  people  famous  for  fertility  in  that 
regard,  especially  with  respect  to  rapid  transportation,  the  growth  and 
change  of  location  of  population^  and  the  teachings  of  experience,  are  apt 

3    L  B        44 


690  OHIO  DECISIONS.  VoL  XVI 

Cincinnati  Superior  Court  355 

to  make  such  modifications  necessary  to  accomplish  what  was  intended  in 
the  creation  of  agencies  of  this  kind.  In  the  opinion  of  the  council  this 
has  happened  in  this  case,  and  the  evidence  shows  that  the  public,  whose 
interests  are  chiefly  involved,  are  of  the  same  opinion. 

While  a  modification  oJE  the  contract  might  be  merely  colorable— a 
pretext  for  surrendering  some  right  or  releasing  the  other  party  from  some 
obligation,  in  which  case  the  court  would  promptly  interfere,  it  is  not 
charged  that  such  was  the  case  here,  and  the  contrary,  if  not  admitted,  ap- 
pears very  clearly,  plaintiff  standing  simply  on  the  absolute  right  secured 
by  the  statute. 

In  our  opinion  the  clause  of  the  statute  in  question  was  intended  to 
prohibit  only  the  giving  away  by  the  city  of  some  right  secured  to  it  or 
the  public  by  the  contract  under  which  street  railroads  are  operated.  This 
certainly  is  the  ordinary  import  of  the  term  "release  from  liability."  It  is 
a  mere  letting  go  or  relinquishment,  and  where  that  is  the  manifest  o'.ject 
of  the  action  of  the  city  it  is  void,  whatever  form  it  be  made  to  assume. 
But  where  the  manifest  object  of  the  city  is  to  discharge  its  duty  to  the 
public,  whose  trustee  it  is  in  this  regard,  and  its  action  is  taken  in  eood 
faith  to  that  end,  and  has  actually  had  that  effect,  the  fact  that  by  a 
strained  and  unnatural  construction  it  may  be  said  to  release  a  street  rail- 
road company  from  an  obligation  when  it  merely  changes  the  terms  of  the 
obligation,  does  not  avoid  its  action.  The  obligation  was  to  carry  passen- 
gers by  horse  power,  at  a  rate  of  speed  necessarily  slow,  for  five  cents.  It 
now  is  to  carry  them  by  steam  power  at  a  higher  rate  of  speed  for  six  and 
a  quarter  cents,  to  be  reduced  to  five  cents  after  ten  years.  It  is  not  a  re- 
lease but  a  modification  made  in  good  faith  for  a  sufficient  consideration, 
and  does  not  fall  within  the  prohibition  of  the  statute.  See  as  justifying 
this  construction  of  the  statute,  Woodson  v.  Murdock,  22  Wall.,  35. 

The  right  of  the  city  to  extend  the  time  of  its  grant  to  a  street  rail- 
road company  has  ben  settled  by  the  decision  in  Haskins  v.  St.  R.  R.  Co., 
7  Dec.  Re.,  713,  which  we  have  no  disposition  to  question. 

And  to  the  argument  that  the  change  in  the  motive  power  changes 
this  road  from  a  street  to  a  steam  railroad  we  can  not  agree,  and  so  it  is  un- 
necessary to  discuss  what  the  effect  of  such  a  change  would  be.  It  is  the 
nature  of  the  use,  not  motive  power,  which  determines  whether  a  road 
belongs  to  one  class  of  the  other.  When  a  road  is  laid  in  a  street,  on  the 
surface  of  the  street,  because  it  is  a  street,  and  to  facilitate  the  use  of  the 
«trett  by  the  public,  it  is  a  street  railroad,  whatever  the  means  used  to  pro- 
pel cars  over  it. 

Judgment  affirmed. 

Force  and  Peck,  JJ.,  concurred. 

A.  B.  Champion  and  D.  T.  Wright,  for  plaintiff. 

L.  Maxwell,  Jr.,  contra. 
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_  . .  ♦ 

CHATTEL  MORTGAGES.  356 

[Cuyahoga  Common  Pleas,  i886.] 

Statb  of  Ohio  bx   rel.  McBridh  v.   Alfred  T.  Anderson, 

Recorder. 

1.  For  filing  a  chattel  mortgage  (made  to  a  i)artnership  in  the  firm  name  of  A.  &  B.) 
the  recorder,  under  sec.  1157  Rev.  Stat.,  is  entitled  to  charge  for  each  name  in 
the  firm  style  capable  of  being  indexed. 

2.  The  right  to  charge  for  searching  a  paper  does  not  refer  to  examining  the  paper 

offered  for  filing,  for  he  must  do  that  in  order  to  index  at  all,  but  refers  to  a 
charge  in  looking  for,  or  exhibiting  a  paper  on  request. 

Hamilton,  J. 

This  is  an  action  for  a  writ  of  mandamus.  The  petition  recites  that 
the  defendant  is  the  duly  elected  and  acting  recorder  of  the  county  of  Cuy- 
ahoga, and  was  so  acting  at  the  time  of  the  grievances  complained  of. 

It  further  recites  that  on  the  28th  of  September,  1880,  the  plaintiffs 
held  a  certain  mortgage,  given  to  them  by  one  J.  M.  Wagner,  and  pre- 
sented the  same  to  the  recorder  gf  this  county  at  his  office,  and  tendered 
him  the  sum  of  eighteen  cents,  and  asked  that  the  same  be  put  on  file  and 
properly  indexed  as  a  chattel  mortgage. 

That  he  refused  to  so  enter  it,  and  refused  to  receive  it  except  for  the 
sum  of  twenty-four  cents,  claimed  to  be  due  for  his  services  for  that  record, 
and  he  would  not  so  receive  it  and  so  file  it,  unless  that  sum  was  paid,  and 
this  proceeding  was  brought  to  compel  him  to  so  execute  his  duties  as  re- 
corder, for  the  requisite  sum  of  eighteen  cents. 

A  demurrer  is  filed,  and  the  question  to  be  determined  is,  as  to  how 
much  money  was  due  to  the  recorder  on  that  paper,  under  the  statute  of 
Ohio,  for  thus  receiving  and  filing  chattel  mortgages,  (I  refer  to  section 
1 1 53  of  the  Revised  Statutes  relating  to  the  duty  of  the  officer  upon  filing 
thereof).  The  oflBcer  receiving  any  such  instrument  shall  indorse  thereon 
at  the  time  of  receiving  it,  its  consecutive  number,  and  enter  into  a  bock  to 
be  provided  by  the  township  trustees,  or  county  recorder  as  the  case  may 
be,  the  names  of  all  parties  thereto ;  to  be  alphabetically  arranged,  with  the 
number  of  the  instrument,  its  date,  the  day  of  filing  it,  and  the  amounts 
secured  thereby,  which  entry  shall  be  repeated  alphabetically  under  the 
name  of  each  party  thereto.  He  shall  deposit  the  instrument  m  his  office, 
to  be  there  kept  for  the  inspection  of  all  persons  interested,  and  when  such 
mortgage  is  refiled,  or  canceled,  the  date  of  such  refiling,  or  cancellation 
shall  be  entered  upon  the  margin  of  such  record  opposite  the  original  en- 
try. Section  11 57  provides  for  the  fees  of  the  officers,  what  the  officers 
are  entitled  to  for  the  filing  and  for  indexing  and  for  all  services  rendered 
under  sections  1149  to  1155  inclusive.  The  officer  shall  be  entitled  to  re- 
ceive the  following  fees :  For  filing  each  instrument  or  copy,  six  centG ;  for 
searching  each  paper,  six  cents ;  for  making  entries  upon  the  filing  of  an 
instrument,  six  cents ;  for  each  party  thereto,  six  cents ;  for  recording  such 
instrument,  ten  cents  per  hundred  words ;  for  recording  an  affidavit,  credit 
or  statement  added  to  an  instrument  between  the  time  of  its  record  and 
refiling,  twenty-five  cents,  and  like  fees  for  certified  copies  of  such  instru- 
ments as  are  allowed  by  law  to  county  recorders  for  like  services.  The 
relators  contend  that  the  recorder  is  entitled  to  six  cents  for  filing  this 
:hattel  mortgage,  that  he  is  entitled  for  making  entries  of  tiiis  chattel  mort- 
gage in  his  index,  to  the  sum  of  six  cents  for  each  party,  there  being  two 
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parties,  to  wit:  McBride  &  Marcellus  and  the  mortgagor  Wagner,  theieby 
aggregating  the  sum  of  eighteen  cents.  The  defendant  contends  that  he 
is  entitled  to  six  cents  for  filing ;  that  he  is  also  entitled  to  six  cents  for 
searching  each  paper,  that  is  for  looking  into  and  examining  each  paper 
and  ascertaining  the  name,  and  ascertaining  the  dates,  and  ascertaining  the 
amount  of  money  secured  by  the  chattel  mortgage,  and  placing  these  to- 
gether with  the  date  of  filing  upon  his  index ;  that  he  is  also  entitled  to  the 
sum  of  eighteen  cents  for  making  these  entries,  there  being,  as  he  claims, 
three  parties  to  the  mortgage,  to  wit :  the  mortgagor,  Wagner,  and  Mc- 
Bride &  Marcellus,  there  being  two  persons  in  that  one  firm. 

Upon  this  proposition  as  to  searching  of  each  paper,  the  reading  of 
the  statute  is  a  little  indefinite  and  uncertain.  Amended  section  1157  of 
the  Revised  Statutes,  which  provides  for  the  fees,  says  the  recorder  shall 
receive  the  following  fees :  For  recording  a  mortgage,  deed,  or  other  in- 
struments of  writing,  ten  cents  for  every  hundred  words  actually  written 
on  the  records ;  ten  cents  for  indexing  the  same,  to  be  paid  on  the  presen- 
tation of  such  instruments  for  record ;  for  making  and  certifying  copies 
from  the  record,  ten  cents  for  every  hundred  words ;  for  recording  the  sat- 
isfaction or  assignment  of  mortgages,  twenty-five  cents ;  for  every  search 
of  the  record  without  a  copy,  fifteen  cents.  It  seems  to  the  court,  that  if 
a  person  should  come  into  the  office  and  request  him  to  make  an  examina- 
tion of  the  indexes  for  such  an  instrument,  or  find  such  a  mortgage  61ed 
on  such  a  day,  where  he  does  this  by  request  and  without  copy^  he  is  en- 
titled to  fifteen  cents  for  every  search  of  record  when  thus  requested ;  but 
when  he  goes  on  making  the  entries  which  must  necessarily  be  made,  he 
looks  into  it  in  order  to  ascertain  what  the  entries  are  that  he  is  to  make, 
and  which  he  cannot  make  without  thus  doing.  I  do  not  think  that  by  the 
requirements  of  the  statute  he  should  be  paid  an  extra  sum  for  doing  that 
which  he  is  required  to  do  to  make  the  filing  complete.  If  a  man  comes 
in  and  wants  to  file  a  chattel  mortgage,  and  wants  to  look  at  it  and  exam- 
ine it,  and  the  recorder  goes  and  looks  it  up  and  tells  him  the  contents  of 
it  without  a  copy,  according  to  section  1157,  it  seems  to  me  he  is  entitled 
to  the  six  cents,  but  not  for  simply  finding  and  handing  out  the  mort^^age 
if  he  is  requested  to  do  so ;  therefore  I  hold  the  defendants'  claim  in  that 
regard  not  well  taken.  The  proposition  arises  how  many  parties  there 
are  in  the  firm  of  McBride  &  Marcellus ;  this  is  more  difficult  to  determine. 
McBride  &  Marcellus,  it  is  averred,  are  persons  in  partnership  and  doing 
business  under  that  name  in  the  state  of  Ohio.  Had  they  filed  this  chattd 
mortgage  in  the  names  of  A.  B.  McBride  and  C.  D.  Marcellus,  partners 
under  the  firm  name  of  McBride  &  Marcellus,  we  would  not  doubt  but 
that  they  would  constitute  two  parties  in  the  purview  of  this  statute.  Turn- 
ing to  section  11 53  of  the  Revised  Statutes : 

"The  recorder  shall  make  and  keep  alphabetical  indexes  of  the  names 
of  both  parties  to  all  instruments  recorded  by  him,  and  in  all  cases  where 
'.here  are  several  grantors  or  grantees,  mortgagors  or  mortgagees,  or 
other  parties  named  in  any  deed,  mortgage,  or  other  instruments  of  writ- 
ing recorded  in  the  recorder's  office  of  any  county  in  the  state,  the  re- 
corder shall  insert,  in  proper  indexes,  the  name  of  each  of  such  grantois  or 
grantees,  mortgagors  or  mortgagees,  and  other  parties,  and  in  all  cases  of 
deeds,  mortgages,  and  other  instruments  of  writing  made  by  any  sheriflf, 
marshal,  auditor,  executor,  administrator,  trustee,  or  other  officer,  for  the 
sale,  conveyance,  or  incumbrance  of  any  land,  tenement,  or  hereditament, 
to  be  recorded  in  the  recorder's  office  of  any  county,  the  recorder  of  the 
proper  county  shall  insert  in  such  indexes,  under  their  appropriate  letters 
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respectively,  first :    The  name  or  names  of  the  person  or  persons  whose 
lands  and  tenements  are  sold,  conveyed,  or  incumbered  by  the  deed,  .nort- 

fage,  or  other  instruments  of  writing  of  any  such  officer ;  second,  the  of- 
cial  designation  of  the  officer  by  whom  such  deeds,  mortgages,  or  '.ther 
instruments  of  writing  are  made ;  third,  the  individual  name  or  names  of 
the  person  or  persons  holding  such  office,  or  by  whom  such  deeds,  mort- 
gages, or  other  instruments  of  writing  are  made." 

Now  McBride  &  Marcellus  have  taken  this  mortgage  as  partners, 
under  the  firm  name  of  McBride  &  Marcellus;  yet  it  seems  to  me  that 
there  are  three  parties  to  that  mortgage,  to  wit :  two  individuals  composing 
the  firm,  and  Wagner,  the  mortgagor.  Does  it  make  any  difference  how 
we  use  the  firm's  name?  A  partnership,  as  I  apprehend,  is  not  a  fictiuous 
person  created  by  law  like  a  corporation.  A  corporation  is  an  entity  cre- 
ated as  a  fictitious  person,  but  according  to  the  statute,  a  partnership  is  an 
association  of  individuals.  Haskins  v.  Alcott,  13  Ohio  State,  p.  210.  Un- 
der the  common  law,  a  firm  could  not  sue  in  its  firm  name,  but  it  must  sue 
in  the  individual  names  of  the  partners.  It  is  only  by  the  statute  that  a 
partnership  can  sue  in  the  partnership  name.  You  may  sue  in  a  firm 
name,  and  a  judgment  may  be  obtained  in  the  firm's  name,  and  if  indi- 
vidual members  of  the  firm  are  made  parties  to  the  judgment  it  mu^t  be 
by  the  action  of  the  firm.  I  am  inclined  to  think  that  under  the  common 
law  and  in  the  meaning  of  the  statute,  these  members  are  to  be  recorded  as 
nidividuals  collected  as  an  association,  and  they  do  not  make  an  entity.  I 
sec  no  reason,  either  in  law  or  principle,  why  these  names  should  not  be 
indexed  both  ways.  Why  may  you  not  say  McBride  and  Marcellus  and 
McBride,  see  McBride  and  Marcellus  indicating  both  ways.  Where  the 
names  are  known,  any  one  knowing  one  name  may  find  out  whether  he  is 
interested  in  the  instrument  in  the  true  firm  name.  Now  take  Taylor  & 
Son,  for  instance;  there  may  be,  perhaps,  a  dozen  parties,  but  not  parties 
to  the  instrument,  because  the  names  are  not  designated.  I  am  inclined 
to  think  the  recorder  may  well  index,  and  is  required  by  law  to  index  the 
firm's  name  in  both  ways,  and  ^ive  the  name  of  both  parties.  There  is  a 
case  in  the  i6th  Ohio  State,  which  holds  that  if  he  makes  a  mistake  in  in- 
dexing, or  does  not  index  it  all,  through  negligence,  he  is  responsible  in 
damages.  I  think  the  recorder  is  entitled  to  receive  twenty-four  cents. 
The  demurrer  will  be  sustained  and  the  writ  refused, 

Carr  &  GoflF  for  relators. 

P.  M.  Chandler,  for  respondent. 


LANDLORD  AND  TENANT.  366 

[Cincinnati  Superior  Court,  General  Term,  October  as>  18861] 

Force,  Harmon  and  Peck,  JJ. 

♦Christopher  H.  Kuhn  v.  Theresa  Remmlbr,  Admx. 

Knhn,  owning  a  two-story  brick  house  which  had  a  shallow  foundation  and  no 
cellar,  let  to  a  tenant  a  room  which  comprised  the  greater  portion  of  the 
ground  floor,  and  retained  possession  of  all  the  rest  of  the  building. 

The  owner  of  the  adjoining  lot,  after  giving  due  notice  to  Kuhn,  began  excavating 
a  cellar  which  extended  a  few  feet  below  the  foundation  of  Kuhn's  house,  btit 
less  than  nine  feet  below  the  surface  of  the  ground. 

^he  supreme  court  reversed  this  decision  on  aathority  of  Burdick  v.  Cheadle, 
26  O.  S.,  393.    Fcbmary  i8,  1890. 
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Kuhn  employed  a  man  to  prop  up  his  house  so  as  to  prevent  its  falling,  but  by  rea- 
son of  the  negligence  of  such  contractor,  the  building  fell  ana  killed  R.,  who 
was  at  the  time  rightfully  in  the  prosecution  of  his  business  in  the  tenant's 
room.     Held,  Kuhn  is  liable  in  damages  for  such  death. 

Force,  J. 

This  is  a  petition  in  error.  The  action  was  brought  by  the  administratrix  of 
the  intestate  for  damages  alleged  to  have  been  sustained  by  reason  of  the  wrongful 
death  of  the  intestate. 

The  case  was  of  this  character:  Kuhn,  the  defendant  to  the  action  below,  was 
the  owner  of  improved  premises  in  the  city.  On  the  front  part  was  a  substantial 
building;  in  the  rear  part  was  a  two-story  brick  building,  the  foundation  of  which 
went  only  two  feet  or  four  feet  under  ground,  the  walls  of  which  were  dilapi<lated, 
and  the  under  story  was  rented  to  a  person  who  had  a  broom  factory.  The  upper 
story  was  retained  by  Mr.  Kuhn;  the  foundation  was  in  his  possession;  he  was  in 
possession  and  occupation  of  all  the  premises  except  the  lower  story  room,  which 
he  had  rented  out.  The  deceased,  the  intestate,  a  person  dealing  in  brooms,  was  in 
the  lower  room,  upon  his  business,  rightfully  there,  when  the  premises  fell  in  and  he 
was  killed. 

The  falling  in  of  the  premises  was  caused  in  this  way:  The  owner  of  the  ad- 
joining premises,  intending  to  build,  made  an  excavation  for  a  cellar.  The  exca- 
vation was  more  than  four  feet  deep;  that  is,  it  was  made  below  the  foundation  of 
Kuhn's  rear  building;  it  was  less  than  nine  feet  deep,  and  was  within  the  statutory 
limit  of  responsibility.  That  being  the  character  of  this  excavation,  the  responsi- 
bility in  law  was  upon  Kuhn  to  take  care  that  his  building  should  not  fall  by  rea- 
son of  the  excavation.  He  had  been  notified  that  the  excavation  was  to  be  made, 
and  that  he  was  required  to  look  after  his  premises.  He  did  employ  a  person  to  see 
about  propping  up.  The  question  being  submitted  to  the  jury,  the  jury  found  the 
person  so  employed  was  guilty  of  negligence,  and  by  reason  of  that  negligence  this 
building  fell.  The  foundation  giving  wa^f,  the  upper  floors  were  precipated,  and 
three  walls  of  the  house  fell  in  upon  and  killed  the  deceased. 

It  is  claimed  that  the  landlord  can  not  be  held  liable  under  the  decision  of  Bur- 
dick  V.  Cheadle,  26  O.  S.,  393,  396.  In  that  case,  and  many  similar  cases  in  the 
United  States  and  in  England,  it  is  held  that  where  premises  are  leased,  and  a  part 
of  the  leased  premises,  which  the  tenant  is  obliged  to  keep  in  repair,  falls  and  causes 
injury,  tenant  is  liable  and  not  the  landlord,  if  the  damages  are  caused  by  the  non- 
repair of  leased  premises.  And  in  that  case  it  was  also  held,  as  has  been  held  in 
some  English  cases,  that  where  the  landlord  agrees  with  the  tenant  that  the  land- 
lord will  keeo  the  leased  premises  in  repair,  that  is  a  contract  which  creates  a  light 
and  liability  between  the  parties  to  the  contract,  but  gives  no  right  to  third  parties 
to  claim  for  a  violation  by  the  landlord  of  that  contract. 

Now  in  this  case  there  was  a  tenant,  but  there  was  a  tenant  only  of  the  lower 
room;  the  owner  of  the  building  was  himself  in  use  and  occupation  of  all  the  build- 
ing except  that  one  room.  The  foundation,  the  part  which  caused  the  inju.-y  by 
giving  way,  was  in  his  possession.  So  the  case  of  Burdick  v.  Cheadle  has  no  appli- 
cation. ^ 

The  main  question  is  one  which  has  just  been  disposed  of  in  the  case  of  The 
City  V.  The  Elevator  Company.  Mr.  Kuhn  employed  a  person  to  see  to  it  that  the 
wall  should  not  fall.  It  was  Mr.  Kuhn's  businers  to  keep  the  premises  from  falling 
so  as  to  hurt  persons  who  were  lawfully  wherever  they  were.  Where  the  law  im- 
poses a  duty  upon  a  person,  he  can  not  exempt  himself  from  his  duty  by  asking  or 
employing  somebody  else  to  perform  the  duty  for  him.  If  Kuhn  did  employ  an- 
other man,  an  independent  contractor,  to  do  his  duty  for  him  and  see  that  the  walls 
should  not  fall,  such  contractor  would  be  liable  if  some  obstructions  which  he  was 
carelessly  lifting,  should  fall  upon  a  person,  or  if  some  obstructions  which  he  had 
negligently  laid  on  the  street,  should  be  the  cause  of  a  person  falling  in  the  night 
and  being  injured.  But  where  the  neglect  is  a  neglect  to  do  the  thing  which  Mr. 
Kuhn  himself  was  liable  to  do,  Mr.  Kuhn  cannot  shield  himself  from  that  responsi- 
bility and  liability  by  employing  an  independent  contractor  to  do  it. 

Motion  to  set  aside  the  verdict  is  overruled  and  judgment  will  be  entered  up- 
on it 
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(Cincinnati  Superior  Court,  General  Term,  October,  i886.] 

Force,  Harmon  and  Peck,  JJ. 

*P.  C.  &  St.  L.  R.  R.  Co.  v.  Cincinnati  (City). 

1.  A  municipal  corporation  has  power  to  consent  to  the  laying  of  a  branch  rail- 
road track  up  a  manufacturing  street  for  the  convenience  of  shippers,  and 
branches  therefrom  to  their  private  property.  This  is  not  for  travel  on  the 
company's  general  line,  but  rather  in  the  nature  of  street  purposes,  to  transfer 
as  a  dray  or  wagon  would  do. 

2.  An  ordinance  under  which  a  branch  railroad  track  is  laid  upon  an  unfinished 
street  (Eggleston  avenue  in  Cincinnati)  being  ambiguous,  as  capable  of  two 
constructions,  one  that  it  was  laid  only  to  assist  in  making  the  street,  the  other 
that  it  was  for  the  general  use  of  the  railroad,  is  not  necessarily  to  be  con- 
strued strictly  as  against  the  grant  of  a  franchise,  but  the  rule  of  construction 
by  conduct  applies  to  municipal  contracts,  and,  as  other  and  later  ordinances 
and  joint  resolutions,  though  some  of  them  were  adopted  without  the  necessary 
recommendation  of  the  board  of  public  works,  recognize  the  track  as  one  for 
general  use  and  not  a  revocable  license  that  fixes  the  construction  of  the  ordi- 
nance. 

3.  The  track  and  such  branches  having  been  laid,  such  consent  is  not  revocable. 
But  the  right  to  regulate  its  use  continues. 

^his  judgment  was  affirmed  by  the  supreme  court,  without  report,  November 
17,  1890. 

Harmon,  J. 

Plaintiff,  as  lessee  of  the  Little  Miami  Railroad  Company,  has  a  track 
along  Eggleston  avenue,  from  Pearl  to  Court  streets,  which,  by  joint  reso- 
lution of  November  7,  1884,  the  council  ordered  the  proper  city  officers  to 
remove.  This  action  is  to  enjoin  such  removal.  It  is  reserved  on  bill  of 
evidence,  which  gives  in  full  the  history  of  the  track. 

December  18,  1863,  permission  was  granted  the  C.  &  I.  and  L.  M. 
Railroad  Companies  to  lay  along  various  streets  what  is  known  as  "the 
connection  track"  for  the  transfer  of  cars  across  the  city  between  the  de- 
pots of  said  companies.  The  terms  and  conditions,  times  and  manner  of 
use  were  specified  in  detail.  Merrill's  ordinances,  p.  391.  The  track  was 
laid  and  used  accordingly. 

October  20,  1865  (Merrill,  p.  359),  said  companies  were,  on  payment 
of  $12,000,  released  from  the  obligation  of  keeping  in  repair  the  entire 
streets  through  which  such  track  passed,  which  the  first  ordinance  had 
imposed. 

November  15,  1867,  "a  resolution  to  perfect  our  present  railroad  fa- 
cilities and  promote  a  southern  railroad  connection"  was  passed  (Merrill, 
p.  358),  about  the  proper  meaning  and  intention  of  which  the  present  con- 
troversy has  arisen.  The  city  thereby  agreed  "to  the  following  modifica- 
tions of'  the  rights  granted  said  companies  by  the  former  ordinances : 

First — The  right  to  transfer  cars  in  day-time  by  horse  power  was 
added  to  that  of  doing  so  by  steam  at  night,  to  which  the  original  permis- 
sion was  limited. 

Second — The  privilege  of  laying  side-tracks  to  adjacent  private  prop- 
erty under  the  supervision  of  the  engineer  and  board  of  improvements  was 
given,  which  had  not  before  existed. 

Third — ^The  sections  of  the  original  ordinance  limiting  the  right  to  a 
period  of  fifteen  years,  with  provisions  for  renewal,  and  requiring  payment 
to  the  city  of  $4,000  yearly  for  the  first  five  and  $5,000  for  the  last  ten  yean, 
were  repealed,  and  the  grant  made  perpetual. 
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It  was  then  provided  that  the  O.  &  M.  and  the  Storrs  Township,  New 
Richmond  and  Central  Union  Depot  Junction  R.  R.  Co.  should  have  the 
right  to  use  said  connection  track  upon  paying  a  proper  proportion  A  its 
cost,  with  the  right  to  make  certain  extensions  to  perfect  their  connections 
therewith,  "And  as  it  may  be  convenient  for  the  city  to  use  a  railroad  tiack 
on  Eggleston  avenue  connecting  with  the  L.  M.  R.  R.  in  filling  said  ave- 
nue to  its  proper  grade,  whenever  the  city  shall  decide  to  fill  said  avenue, 
the  L.  M.  R.  R.  Co.,  or  the  Storrs  Township,  etc.,  R.  R.  Co.,  as  they  may 
agree  between  them,  shall  build  said  track  and  allow  the  same  to  be  used 
for  that  purpose  without  cost  to  the  city." 

It  is  plain  from  the  mere  reading  of  this  clause  that  it  presents  one  of 
the  instances  with  which  courts  are  so  familiar,  of  the  careless  use  of  lan- 
guage. We  are  bound  to  prestmie  that  those  who  used  it  meant  sometiiing. 
The  puzzle  is  to  discover  what  it  was.  It  is  not  expressly  said  that  the 
track  when  built  shall  be  used  and  considered  as  part  of  or  appurtenant  to 
the  connection  track,  although  the  well-known  rules  of  construction  from 
context  and  subject-matter  would  lead  us  to  think  that  the  meaning  in- 
tended. Nor  is  the  language  just  what  would  be  expected  if  the  meaning 
were  that  the  track  was  to  be  built  merely  for  the  use  of  the  city  in  filling 
the  avenue.  The  phrase,  "allow  the  same  to  be  used  for  that  purpose/' 
suggests  a  track  in  the  general  use  and  control  of  the  company  building 
it,  rather  than  one  built  for  the  city's  use  only,  in  a  specific  work.  And  if 
the  latter  meaning  was  intended,  it  is  strane^e  that  nothing  was  said  about 
removing  the  track  or  whose  property  it  should  be  if  not  removed.  One 
argument  for  this  limited  construction  is  that  the  building  of  this  track  for 
the  city's  use  was  in  consideration  of  the  concessions  made  by  the  city  in 
the  ordinance.  But  the  mere  right  to  use  the  track  without  charge  an- 
swers the  purpose  of  this  argument  as  well  as  the  exclusive  right  to  use  it, 
and  the  consideration  for  the  concessions  would  naturally  be  expected 
from  all  the  companies  to  which  they  were  granted,  not  from  two  of  them 
alone. 

In  short,  we  think  it  may  be  fairly  said  that  the  language  is  capable 
ot  either  construction,  and  that  judging  from  the  language  alone  it  is 
doubtful  which  is  the  true  one. 

By  the  terms  of  the  ordinance  it  was  to  be  formally  accepted  by  the 
various  companies,  and  become  thereby  a  contract  between  them  and  the 
city,  which  was  done.  If  it  were  between  private  parties  it  is  conceded 
that  we  might  look  at  their  subsequent  conduct  for  the  construction  they 
themselves  put  upon  it  to  aid  in  ascertaining  their  meaning.  But  it  is 
contended  that  this  may  not  be  done  here,  because  this  ordinance,  being 
the  grant  of  a  franchise  by  a  public  authority,  must  be  strictly  construed, 
and  the  grant  found  in  unequivocal  terms  or  held  not  to  have  been  r.iade, 
which  is  the  rule  enforced  in  Charles  River  Bridge  v.  Warren  Bridge,  ii 
Pet.,  and  State  ex  rel.  v.  Central  Railroad  Company,  37  O.  S.,  157. 

We  know  of  no  authority,  however,  for  applying  this  rigid  rule  to 
such  acts  of  mere  municipal  corporations.  They  differ  in  this  respect 
from  the  state  or  sovereign  power.  Time  runs  against  them,  though  not 
against  the  state.  Cincinnati  v.  Evans,  5  O.  S.,  594.  They  are  liable  for 
negligence  with  respect  to  their  streets  and  other  property.  The  state  and 
its  minor  agencies  are  not. 

The  rule  of  construction  by  conduct  has  been  repeatedly  applied  to 
them.  In  Chicago  v.  Seldan%  9  Wall.,  54,  relating  to  the  city's  contract 
with  a  railroad  company  concerning  the  occupation  of  a  street,  the  court 
said :    "In  cases  where  the  language  of  the  parties  to  the  contract  w  in- 
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definite  or  ambiguous,  and  hence  of  doubtful  construction,  the  practical 
interpretation  by  the  parties  is  entitled  to  great  if  not  controlling  influ- 
ence. ' 

In  Gas  Company  v.  St.  Louis,  46  Mo.,  121,  the  court  said :  "But  the 
continuous  conduct  of  the  parties  for  a  series  of  years  may  make  their  un- 
derstanding as  clear  as  by  the  greatest  precision  of  language,"  and  give 
effect  to  such  construction  in  preference  to  that  which  the  court  admitted 
it  would  have  reached  from  the  language  alone. 

While  in  Township  of  Pembroke  v.  Can.  Cent.  R.  R.  14,  A.  &  E.  R. 
R.  Cas.,  1 17,  a  case  very  much  like  this,  where,  however,  a  railroad  had 
laid  a  track  along  a  street  without  any  authority  whatever,  a  subsequent 
ordinance  by  the  municipality  in  control  of  the  street  regulating  the 
ditches  along  the  track,  etc.,  was  held  to  be  equivalent  to  original  consent. 

Here,  although  the  filling  of  the  avenue  was  completed  in  1875,  with- 
out a  track,  the  board  of  improvements,  by  resolution  of  March  6,  1876, 
after  reciting  the  terms  of  the  ordinance  in  question,  resolved  "that  in  pur- 
suance thereof,  and  of  the  terms  and  conditions  therein  expressed,  the  said 
companies  be  and  are  hereby  required  to  construct  a  railroad  track  con- 
necting with  the  Little  Miami  railroad  on  Eggleston  avenue  aforesaid, 
and  extending  from  said  connection  on  and  along  said  Eggleston  avenuf 
and  Lockport  avenue  to  Lockport  basin,"  the  same  to  be  done  within 
sixty  days,  under  the  direction  of  the  city  engineer. 

The  track  was  built  accordingly  by  the  Little  Miami  railroad. 

December  13,  1876,  by  joint  resolution  council  granted  to  the  com- 
pany permission  to  construct,  maintain  and  use  a  "side-track  or  switch 
from  its  connection  track  on  Eggleston  avenue,  into  and  along  Sixth 
street,  a  distance  of  468  feet,  and  across  the  sidewalk,"  into  property  of  J. 
V.  Lewis  &  Co.,  manufacturers,  to  be  done  under  the  supervision  of  the 
engineer  of  the  board  of  public  works.  This  track  was  so  built  and 
has  ever  since  been  .used,  and  from  time  to  time  similar  switches  have  been 
built  under  the  supervision  of  said  board  and  engineer  to  other  manufac- 
tories along  the  line  of  Eggleston  avenue,  which  have  ever  since  been  in 
use.  Action  by  council  was  had  in  the  case  of  the  Lewis  &  Co.  switch  be- 
cause it  was  necessary  to  occupy  part  of  Sixth  street.  And  we  think  it 
immaterial  whether  the  recommendation  of  the  board  of  public  works  was 
lequired  under  the  Statutes  or  not.  The  resolution  is  offered  here  only  in 
so  far  as  it  reveals  the  city's  position  with  respect  to  the  track  now  in  ques- 
tion and  its  effect  in  this  regard  is  the  same  whether  the  resolution  as  to 
the  track  in  Sixth  street  was  valid  or  invalid. 

We  think  this  conduct  on  the  part  of  both  the  legislative  and  execu- 
tive departments  of  the  city  government — ^the  only  agencies  through 
which  it  exercises  its  control  over  streets — continued  as  it  was  for  so  many 
years,  is  capable  of  but  one  interpretation,  viz. :  that  they  understood  as 
well  as  the  railroad  company  and  abutting  owners  that  the  filling  of  the 
avenue  was  only  an  incident  to  the  building  of  this  track,  and  that  it  was 
to  remain  in  use  as  a  part  of  the  system  of  connection  tracks.  What  its 
extension  along  Lockport  avenue  to  Lockport  basin  had  to  do  with  the 
matter  we  are  not  advised,  nor  whether  the  city  had  use  for  it  there  after 
filling  Eggleston  avenue ;  but  the  demand  for  its  construction  after  the 
filling  of  Eggleston  avenue  was  completed  and  compliance  by  the  com- 
pany, both  with  express  reference  to  the  ordinance  of  1867,  certainly  put 
upon  that  ordinance  the  construction  just  mentioned,  and  the  subsequent 
action  by  council,  which  must  be  held  to  have  been  with  full  knowledge, 
in  the  absence  of  any  suggestion  to  the  contrary,  had  the  same  effect. 
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The  passage  cited  from  State  v.  Gas  Co.,  i8  O.  S.,  296,  that  certain 
statutes  which,  it  was  argued,  had  recognized  the  contract  in  question 
there  without  disapproval,  were  to  be  considered  as  recognizing  merely 
the  existence  of  the  contract,  not  its  validity,  does  not  apply  here.  There 
the  contract  was  one  which  the  court  had  held  absolutely  invalid  without 
express  legislative  authority.  Here  the  contract  was  one  merely  open  to 
two  equally  lawful  constructions. 

But,  we  are  told,  it  is  unreasonable  to  suppose  that  the  council  in- 
tended to  permit  such  occupation  of  the  avenue  without  charge  or  regula- 
tion. 

As  to  regulations,  we  think  those  specified  for  the  connection  track 
generally  were  intended  to  apply  to  this  track,  even  if  it  be  not  expressly 
included  in  the  clause  on  page  360,  making  said  extensions  subject  to 
them.  But  if  this  were  not  so,  the  city  could  not  deprive  itself  of  the  tight 
to  exercise  its  power  to  make  reasonable  regulations  concerning  the  use 
of  its  streets  by  all  entitled  to  use  them,  and  did  not  attempt  to  do  so  here. 

As  to  charging  for  such  use,  we  find  the  city  first  commuting  the  obH- 
gation  to  keep  in  repair  the  streets  through  which  the  connection  track 
ran,  and  then  releasing  the  right  to  annual  payments  when  the  right  to 
run  switches  into  private  property  was  conferred.  It  was  merely  follow- 
ing the  same  line  in  exacting  no  charge  for  this  track. 

The  motives  and  conduct  of  municipal  bodies  are  often  the  subject  of 
unflattering  remark,  and  sometimes  perhaps  justly  so,  but  we  think  the 
jourse  of  the  city  authorities  with  respect  to  these  connection  tracks  quite 
consistent  with  sound  policy. 

These  tracks  do  not  bear  the  same  relation  to  the  streets  they  occupy 
as  ordinary  tracks  do  which  form  part  of  the  main  line  of  a  railway.  The 
latter  are  carriers  of  nothing  but  inconvenience,  annoyance  and  detriment 
to  the  public  which  travels  the  streets  and  citizens  who  occupy  adjoining 
property.  Any  general  advantage  from  them  as  part  of  a  line  could  be  en- 
joyed as  well  or  better  if  they  were  not  in  the  street.  The  former  are 
purely  for  local  convenience.  They  perform  the  same  office  usually  left 
to  wagon  and  dray.  They  are  built  in  the  street  because  it  is  a  street  and 
could  accomplish  their  purpose  nowhere  else,  while  under  proper  regula- 
tions they  cause  little  obstruction  to  ordinary  travel. 

This  was  especially  true  of  Eggleston  avenue.  The  connection  track 
proper,  in  so  far  as  it  is  used  for  the  transfer  of  through  freight  from  one 
depot  to  another,  is  of  no  local  advantage  except  in  saving  the  streets  from 
the  wear  of  heavy  hauling.  The  Eggleston  avenue  track  was  intended  to 
be  and  is  used  only  for  the  convenience  of  establishments  on  or  near  that 
street  in  shipping  and  receiving  freight. 

Consider,  too,  the  history  of  that  avenue.  It  was  formerly  part  of  the 
canal.  The  water-power  from  the  many  locks,  by  which  the  waters  de- 
scended to  the  river,  had  caused  the  erection  there  of  many  mills  and  fac- 
tories. By  the  grant  from  the  state,  under  which  the  city  holds  the  ^ive- 
nue,  it  was  required  to  preserve  this  power,  and  has  done  so.  The  fadli- 
ties  afforded  by  this  track  have  attracted  to  that  locality  other  large  man- 
ufactories, so  that  it  is  now  almost  entirely  devoted  to  that  branch  of  in- 
dustry. Its  topography  makes  it  undesirable  for  dwellings.  It  leads  also 
to  the  foot  of  navfgation  in  the  canal.  No  owner  of  abutting  property  ap- 
pears to  have  ever  objected.  On  the  contrary,  some  appeared  as  wit- 
nesses, and  others  by  volunteer  counsel  against  the  city  at  the  trial,  and 
proof  was  tendered  that  they  unanimously  protest  against  the  removal  of 
the  tracks. 
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We  see  nothing  so  unreasonable  that  we  must  presume  that  it  was 
not  intended,  in  the  grant  of  permission  to  lay  a  four-foot  track  in  the  mid- 
dle of  such  a  street  a  hundred  feet  wide,  for  the  accommodation  of  business 
interests,  which  contribute  so  largely  to  its  prosperity,  by  a  city  which 
was  then,  as  the  title  of  this  ordinance  discloses,  beginning  to  consider  an 
enterprise  in  which  it  soon  after  expended  eighteen  million  dollars  to  reach 
a  market  for  the  wares  of  its  citizens ;  nor  anything  so  unreasonable  as  to 
require  such  presumption  in  its  failure  to  exact  payment  for  what  was  in  a 
large  degree  the  privilege  of  facilitating  the  efforts  of  citizens  to  increase 
its  tax  duplicate.  It  may  sometimes  be  only  penny  wisdom  for  the  city 
to  set  toll-gates  in  her  streets.  Their  primary  object  is  not  revenue,  but 
public  convenience.  And  it  will  be  time  enough  to  say  that  this  use  of  the 
street  is  only  for  the  convenience  of  the  few,  when  some  one  who  desires 
connection  with  this  track  or  to  load  a  car  opposite  his  own  premises,  is 
refused  the  privilege. 

R.  S.,  3355  has  no  application  to  this  case. 

We  think,  therefore,  that  the  city  has  by  her  proper  authorities  as- 
sented to  the  laying  and  present  use  of  this  track.  And  two  questions 
only  remain.  Had  the  city  authority  to  give  such  assent,  and  is  it,  when 
given,  revokable  at  will? 

While  authorities  conflict  as  to  the  right  of  a  city,  by  virtue  of  its  gen- 
eral power  and  control  over  its  streets,  to  permit  to  be  laid  therein  the 
track  of  an  ordinary  steam  railroad,  which  rule  has  generally,  if  not  always, 
been  derived  from  the  imposition  upon  owners  of  abutting  property  of  an 
additional  burden,  it  is  given  such  authority  in  Ohio  by  statute,  R.  S., 
3283.  The  ''location  of  any  part  of  a  railroad"  in  a  street,  etc.,  by  agree- 
ment with  the  municipal  corporation  having  charge  thereof,  authorized  by 
that  section  refers  to  all  necessary  side  tracks,  etc.,  mentioned  in  section 
3281. 

State  ex  rel.  Central  Railroad  Company,  37  O.  S.,  157;  and  it  is  be- 
yond question  that  the  necessity  is  not  limited  to  the  time  of  the  original 
location  of  a  railway.  If  this  track  be  considered  as  a  mere  side-track  of 
the  plaintiff's  railway,  the  authority  of  the  city  council  to  consent  to  Its  be- 
ing laid  clearly  existed  under  this  statute.  But  if  we  consider  it  not  so 
much  a  track  required  by  plaintiff  in  the  discharge  of  its  general  duty,  of 
carrying  freight  brought  to  it  for  shipment  over  it  5  line,  as  one  intended 
primarily  to  faciHtate  the  delivery  of  freight  by  shippers  to  the  carrier — as 
part  of  or  appurtenant  to  the  connection-track  system ,  which  we  regard  as 
the  true  construction  of  the  ordinance  contract — ^then  we  think  the  citv 

• 

had,  under  its  general  powers  over  its  streets,  authority  to  permit  it  to  be 
laid.  So  considered,  this  track  bears  more  resemblance  to  a  street  rail- 
way than  to  an  ordinary  steam  railway.  It  is  not  a  new  use,  but  the  old 
use  in  a  different  form.  The  cars  which  pass  over  it  are  merely  the  dray 
and  the  transfer  wagon  of  a  progressive  a^e,  just  as  the  horse  or  cable  or 
electric  cars  are  its  omnibus  and  coach.  That  power  to  permit  such  use  is 
among  the  ordinary  powers  of  a  city  is  well-settled,  Clement  v.  Cinciimati, 
antep.688;Haskins  v.  Cincinnati  Street  Railway,  7  Dec.  Re.,  713;  2  Dill. 
Municipal  Corporation,  section  704. 

And  if  special  authority  were  needed,  it  was  held  that  section  12  of  the 
general  railway  law  (new  Revised  Statutes,  section  3283)  applied  to  street 
railroads,  and  they  were  originally  laid  under  that  law. 

See  cases  cited  in  Haskins  v.  Cincinnati  Street  Railroad  Company, 
jupra,  and  Railroad  Company  v.  Railroad  Company,  89  O.  S.,  239.  Also 
Sargent  v.  O.  &  M.  R.  R.,  2  Handy,  52. 
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their  stead,  notes  of  the  Hugh  McKenzie  Manufacturing  Co.,  which  notes 
he,  pretending  to  act  on  behalf  of  the  bank,  caused  the  agent  of  the  bank 
to  sign.  The  notes  so  received  by  the  defendants  without  any  considera- 
tion, and  obtained  with  such  intent,  purported  on  their  face  to  be  given  for 
material  purchased  for  the  use  of  the  bank,  and  to  be  such  notes  as  the 
bank  held  itself  liable  for.  That  the  defendants,  knowing  the  notes  were 
without  consideration,  and  th^t  the  bank  was  not  liable  for  them,  but 
knowing  also  that  the  bank  believed  them  to  be  given  for  goods  purchased 
for  its  use,  and  to  be  notes  for  which  it  was  liable,  fraudulently  presented 
them  to  the  bank  as  they  respectively  matured,  and  obtained  payment  of 
them.  It  is  not  alleged  that  the  agent  was  a  party  to  the  conspiracy  in  the 
issue  of  the  notes ;  on  the  contrary,  the  implication  is  that  he  was  imposed 
on  and  was  so  induced  to  sign  them.  Further,  the  presentation  of  the 
notes  and  their  payment,  was  a  transaction  directly  between  the  defend- 
ants and  the  banks  and  with  which  the  agent  was  not  connected.  The  al^ 
legations  amount  to  an  averment  of  wilful  imposition  constituting  fraud 
Final  order  affirmed. 

Harmon  and  Peck,  JJ.,  concur. 

Kittredge  &  Wilby,  for  plaintiff  in  error. 

M.  B.  Hagans,  for  defendant  in  error. 
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Force,  Harmon  and  Peck,  JJ. 

♦First  National  Bank  v.  C.  N.  B.  &  T.  P.  Ry.  Co. 

I  When  the  same  transaction  will  give  rise  to  one  cause  of  action  or  another  ac- 
cording to  the  existence  or  non-existence  of  a  fact  primarily  within  the  knowl- 
edge of  the  defendant,  the  plaintiff  may  set  out  the  same  in  separate  causes  of 
action  and  recover  on  either. 

2.  In  such  case  plaintiff  will  not  be  required  to  elect  when  by  direct  averment,  or 
from  the  nature  of  the  case,  it  is  apparent  that  he  can  not  safely  determine  be- 
fore the  development  of  the  trial  which  will  prove  to  have  been  the  true  nature 
of  the  transaction  on  the  defendant's  part. 

3.  The  statement  of  matters  of  inducement  arc  within  the  discretion  of  the  court, 

and  when  germain  will  not  be  stricken  out  unless  it  appear  that  they  will  prej- 
udice the  opposing  party  or  materially  encumber  the  record.  Hence,  in  suing 
a  corporation  for  refr  to  transfer  stock  into  the  name  of  a  buyer  of.  a  certifi- 
cate, it  is  not  proper  to  set  out  copies  of  the  certificate  and  power  of  attorn^ 
indorsed  to  transfer  it,  and  they  will  be  struck  out  on  motion. 

Harmon,  J. 

The  petition  sets  out  two  causes  of  action.  The  first  is  for  the  refusal 
of  the  defendant,  on  proper  deniand,  to  transfer  to  plaintiff  and  pay  to  it 
the  dividends  on  certain  shares  of  its  capital  stock  owned  by  one  Geo.  F. 
Doughty,  and  by  him  duly  transferred  to  plaintiff  to  secure  a  loan,  to- 
gether with  the  power  of  attorney  for  the  transfer  thereof  on  defendant's 
books. 

It  is  averred  that  by  defendant's  by-laws  it  was  the  duty  of  the  pres- 
ident and  secretary  to  issue  certificates  of  stock  over  their  signatures  and 
its  seal,  of  which  the  latter  of!icer  was  custodian.    And  a  certificate  for 

♦See  also  Ry.  v.  Bank,  i  Circ.  Dec.  log. 


Vol.  XVI.  LAW  BULLETIN.  703 

399  Bank  ▼.  Railway  Co. 

said  shares,  so  attested,  was,  it  is  alleged,  so  issued  and  delivered  to  said 
Doughty,  who  was  himself  such  secretary,  and  was  by  him  endorsed  and 
transferred  to  plaintiff. 

The  second  cause  of  action  makes  the  same  averments  concerning  the 
same  stock  and  certificate  with  this  besides :  That  defendant  alleges  (as 
a  reason  for  its  refusal  to  recognize  plaintiff's  rights)  that  the  shares  :nen- 
tioned  in  said  certificate  are  in  excess  of  the  capital  stock  it  was  authorized 
by  law  to  issue  under  its  charter,  and  that  the  certificate  was  therefore  is- 
sued by  its  president  and  secretary  illegally,  and  is  wholly  void ;  that  plain- 
tiff has  no  knowledge  of  such  alleged  over-issue,  except  from  the  state- 
ments of  the  defendant  and  its  officers ;  that  if  the  same  were  in  fact  an 
over-issue,  and  so  illegal  and  void,  then  the  said  certificate  therefor  was 
negligently  and  fraudulently  issued  by  defendant,  and  by  its  president  and 
secretary,  and  the  statements  therein  were  falsely  and  fraudulently  made 
to  plaintiff,  who,  in  good  faith,  and  in  the  usual  course  of  business,  relied 
thereon  in  making  said  loan. 

By  various  motions  to  strike  out  and  compel  plaintiff  to  elect,  which 
are  reserved  from  special  term,  the  question  is  raised  whether  under  the 
code  of  civil  procedure  plaintiff  has  the  right  to  plead  in  this  way,  the  suf- 
ficiency of  the  facts  in  each  cause  of  action  not  being  challenged  by  the 
motions. 

It  is  manifest  that  what  plaintiff  has  done  here  is  not  merely  to  arbi- 
trarily state  in  different  forms  the  same  cause  of  action  as  in  the  various 
counts  in  common  law  declarations.  Sturges  v.  Burton,  8  O.  S.,  215, 
and  Ferguson  v.  Gilbert,  16  O.  S.,  88,  show  unsuccessful  attempts  to  So 
that,  and  no  one  now  contends  anywhere  for  such  a  right.  While  the  two 
causes  of  action  here  relate  to  the  issuance  by  defendant's  officers  of  the 
same  certificate  of  stock,  its  transfer  to  plaintiff,  and  defendant's  refusal  to 
recognize  plaintiff's  rights  by  virtue  thereof,  they  differ  in  this  that  the  first 
rests  on  the  charge  that  defendant  has  by  such  refusal  deprived  plaintiff 
of  its  rights  as  pledgee  of  real  shares  of  stock,  and  the  second  rests  on  the 
allegation  not  found  in  the  first  that  defendant  by  fraudulently  and  negli- 
gently issuing  the  certificate  deceived  plaintiff  to  its  injury.  And  while 
judgment  is  asked  for  the  same  amount  in  each,  the  recovery  would  not 
necessarily  be  the  same.  In  the  first  it  would  be  for  the  entire  value  of  the 
stock  at  the  time  of  such  refusal,  plaintiff  accounting  to  the  pledgor  for 
any  balance ;  in  the  second  only  for  the  amount  lost  by  plaintiff,  which 
might  be  less  than  such  value. 

In  fact,  it  was  conceded  in  argument  that  if  the  action  were  on  either 
alone,  plaintiff,  if  defeated,  might  sue  on  the  other,  which  is  unquestion- 
ably true.  It  follows  then,  of  course,  that  he  might  have  his  action  on 
each  pending  at  the  same  time.  If  in  the  same  court,  they  might  on  mo- 
tion of  the  defendant  be  consolidated  if  they  could  have  been  joined.  R. 
S.,  5120.  As  they  are  between  the  same  parties,  and  do  not  require  dif- 
ferent places  of  trial,  and  relate  "to  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action,"  they  can  be  joined  (R.  S., 
5019-20), un  less  some  principle  of  law  not  expressed  in  the  code  prevents. 
The  only  rules  which  it  is  contended  have  such  effect  are  those  which  re- 
quire consistency  and  certainty  in  all  pleadings.  We  shall  consider  them 
together. 

If  the  damages  to  be  recovered  were  exactly  the  same  on  each  cause 
of  action,  and  there  could  be  a  recovery  on  but  one,  the  mere  fact  that 
plaintiff  alleges  two  distinct  grounds  for  the  same  recovery  would  not  sup- 
tain  a  motion  to  require  him  to  elect. 
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R.  R.  Co.  V.  Hedges,  41  O.  S.,  233,  was  an  action  for  the  value  of  a 
horse  killed  by  defendant's  cars.  Plaintiff  counted  on  two  distinct 
grounds :  insufficient  fencing  of  the  track  under  a  contract,  and  negligent 
running  of  the  train. 

In  approving  the  overruling  of  a  motion  to  elect,  the  court  said  the 
di  ctrine  of  election  applies  "where  one  wrongful  act  is  charged  and  plain- 
tiiT  is  entitled  to  treat  it  as  having  one  of  two  natures."  Here  the  wrong- 
ftil  act  charged  in  one  case  is  remsal  to  recognize  a  valid  certificate,  and  in 
iht  other  the  negligent  issuing  of  an  invalid  one.  And  the  question  with 
plaintiff  is  not  what  it  chooses  to  call  the  transaction,  as  with  an  injured 
passenger  about  to  sue  his  carrier  in  tort  or  on  contract  (see  R.  R.  Co.  v. 
Peoples,  31  O.  S.,  537),  but  what  it  really  was. 

It  is  settled  that  the  only  limitation  upon  the  right  of  a  defendant  to 
"set  forth  in  his  answer  as  many  grounds  of  defense,  etc.,"  R.  S.,  5071,  is 
that  imposed  by  the  requirement  of  verification,  that  they  need  not  be 
technically  consistent,  but  there  must  be  such  "irreconcilable  repugnancy" 
between  them  that  the  verification  of  one  is  of  necessity  the  falsification  of 
the  other,  as  where  one  pleads  that  he  did  not  sign  the  note  or  has  paid  it. 
See  Citizens'  Bank  v.  Closson,  29  O.  S.,  78,  where  in  answer  to  an  action 
on  a  note  defendant  was  permitted  to  plead,  first,  that  he  did  not  sign  it, 
and  second,  that  if  he  did,  his  signature  was  obtained  by  fraud.  Said  the 
court:  "It  certainly  is  not  consistent  with  the  spirit  and  intention  of  the 
code  that  a  party  having  one  or  the  other  of  two  good  defenses  without  the 
means  of  knowing,  otherwise  than  from  the  developments  to  be  made 
upon  the  trial,  which  of  the  two  in  fact  or  in  law  is  his  true  defense,  shall 
at  his  peril  be  compelled  to  elect  in  advance  on  which  he  will  rely  to  the 
exclusion  of  the  other." 

Defendant  did  not  aver  in  his  answer  in  that  case,  as  plaintiff  does  in 
this  petition,  that  he  had  no  knowledge  sufficient  to  enable  him  to  decide 
in  advance,  nor  was  it  true  there  as  here  that  such  knowledge  was  pecul- 
iarly, if  not  exclusively,  in  possession  of  the  opposite  party.  And  the  \  eri- 
fication  of  the  petition  here  involves  no  contradiction  any  more  than  that 
of  the  answer  there,  while  the  second  defense  in  that  case,  like  the  second 
cause  of  action  here,  is  expressly  hypothetical — ^"if  he  did  sign  the  note," 
'if  the  shares  were  an  over-issue." 

The  object  of  an  answer  is  exactly  the  same  as  that  of  a  petition,  viz. : 
to  advise  the  opposite  party  to  what  points  the  evidence  to  be  offered  at 
tlie  trial  will  be  directed.  Unless,  therefore,  it  was  the  intention  of  the 
code  to  distinguish  between  the  plaintiff  and  the  defendant  in  this  respect. 
the  reasoning  of  the  court  in  the  case  just  cited  is  equally  applicable  lo  a 
plaintiff  having  two  good  grounds  of  recovery,  without  means  of  knowing 
before  the  development  of  the  trial  which  will  turn  out  to  be  the  true  one. 

We  certainly  cannot  presume  that  a  distinction  so  manifestly  unjust 
was  intended  by  the  framers  of  a  code  whose  professed  object  was  to  facil- 
itate the  administration  of  justice  between  man  and  man.  Is  any  such  dis- 
tinction expressed?  It  is  contended  that  it  is  in  the  permission  of  sec. 
5071  that  a  defendant  may  set  up  as  many  grounds  of  defense  as  he  has. 
But  this  applies  in  terms  to  any  grounds  of  set-off  and  counter-claim  he 
may  have  as  well  as  to  mere  defenses.  As  to  them  he  is  a  plaintiff,  be- 
cause, although  plaintiff  dismiss,  the  action  proceeds  thereon,  (sec.  S314). 
This  argument  certainly  proves  nothing,  or  proves  too  much. 

This  permission  to  defendant  was  merely  intended  as  the  correlative 
of  that  given  plaintiff  by  sec.  501Q  to  unite  several  causes  of  action  in  the 
same  petition.     Causes  of  action  do  not  necessarily  mean  grounds  for  sep- 
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arate,  independent  recoveries.  The  term  is  certainly  broad  enough  to  in- 
clude different  grounds  for  the  same  recovery — the  opposite  of  grounds 
of  defense.  See  Pomeroy  on  Rem.  Rights,  sees.  452  et  seq,  578-9.  And 
it  might  well  be  argued  that  a  plaintiff  is  bound  to  set  up  all  the  grounds 
on  which  he  means  to  rely  as  well  as  a  defendant  to  plead  all  his  defenses. 
And  if  this  be  not  so  where  the  recoveries  sought  are  different,  although 
tliere  can  be  but  one,  what  possible  good  could  result  from  lequirinc;  sep- 
arate or  successive  actions  on  the  different  grounds  when  the  trial  of  each 
involves  inquiry  into  exactly  the  same  transaction.  It  is  a  cardinal  prin- 
ciple of  the  law  to  avoid  multiplicity  of  actions,  while  the  code  is  the 
avowed  enemy  of  useless  form  and  circuity.  Abolishing  all  forms  and 
fictions  it  simply  requires  that  the  petition  shall  "contain  a  statement  of 
the  facts  constituting  the  cause  of  action  (or  causes,  read  in  connection 
with  sec.  5019)  in  ordinary  and  concise  language,  (sec.  5060).  And  ^here 
the  plaintiff  states  exactly  what  took  place,  and  then  states  that  he  docs 
not  know,  or  it  is  apparent  from  the  nature  of  the  case  that  he  cannot  know 
with  certainty  whether  or  not  a  fact  existed  upon  which  depends,  not 
whether  one  transaction  or  another  is  to  be  the  subject  of  enquiry  at  the 
trial,  but  what  the  nature  of  his  right  will  prove  to  be,  and  that  fact  too  is 
one  necessarily  known  to  the  defendant,  upon  what  principle  is  he  to  be 
told  that  he  has  violated  either  the  letter  or  the  spirit  of  the  code  or  any 
rule  of  law  underlying  it?  His  ignorance  of  the  exact  nature  of  the  trans- 
action on  the  part  of  the  defendant  is  just  as  much  one  of  the  facts  of  his 
case  as  that  he  dealt  with  the  defendant  at  all.  Why  is  he  to  be  forbidden 
to  state  it  if  he  does  state  under  oath  that  he  believes  it  to  have  been  what 
it  apparently  was,  but  if  it  prove  not  so,  then  it  was  another,  when  in  either 
case  defendant  is  liable? 

The  law  requires  nothing  vain  or  unreasonable.  It  is  only  with  the 
satirist  of  the  law  that, 

"Right  too  rigid  hardens  into  wrong." 

Its  rules  bend  and  relax  as  the  reason  of  them  requires.  For  instance 
that  relating  to  the  production  of  papers  when  the  paper  is  in  possession 
of  the  opposite  party.  R.  R.  v.  Cronin,  38  O.  S.,  122 ;  and  that  exemplinp. 
a  party  calling  a  witness  whom  he  is  compelled  by  law  to  call  as  a  witness 
to  an  instrument,  from  the  strict  rule  as  to  cross-examination  of  his  own 
witness,  i  Wharton,  Ev.,  sec.  550.  And  many  other  instances  might  be 
given. 

So  election  implies  ability  to  intelligently  and  freely  choose,  and  the 
'certainty  the  law  requires  is  simply  such  as  the  nature  of  the  case  permits 
When  a  defendant  moves  to  require  a  plaintiff  to  elect,  or  what  amounts 
to  the  same  thing  in  such  a  case,  state  with  greater  certainty,  he  is  merely 
insisting  on  the  plaintiff's  being  compelled  to  guess,  and  the  chance  of  his 
guessing  wrong,  and  that  too  on  the  v^ry  subject  the  plaintiff  is  appealing 
to  the  court  to  examine  and  decide;  in  this  cage  on  the  very  matter  it 
knows  all  about.  This  is  certainlv  less  in  accordance  with  the  spirit  of  the 
code  than  with  that  of  the  hij^hfy  artificial  system  it  was  intended  to 
abolish. 

In  our  opinion  no  distinction  was  made  or  intended  between  petition 
and  answer  in  this  regard,  and  the  principle  of  Bank  v.  Closson,  supra,  ap- 
plies equally  to  both.  Although  this  exact  question  has  never  arisen  in 
our  supreme  court  as  to  a  petition,  it  often  has  elsewhere,  and  the  authori- 
ties almost  without  exception  sustain  this  view  of  it. 

See  cases  in  Indiana,  Wisconsin  and  Iowa  cited  in  Citizens*  Bank  v. 
R.  R.,  9  B..  355,  and  the  following: 

8       LB        i» 
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The  language  of  the  California  code  as  to  petitions  is  exactly  the 
same  as  that  of  ours,  and  it  was  held  that  "the  plaintiff  may  set  out  the 
facts  in  two  separate  forms  when  tliere  is  a  fair  and  reasonable  doubt  of  his 
ability  to  safely  plead  them  in  one  only."     Wilson  v.  Smith,  6i  Cal.  209. 

In  Veile  v.  Ins.  Co.,  65  How.  Pr.,  i,  the  subject  is  fully  examined  and 
some  decisions  of  inferior  courts  overruled.  Said  the  court :  "A  defend- 
ant may  present  as  many  defenses  as  he  has,  though  on  the  face  of  the  an- 
swer they  seem  inconsistent,  and  no  good  reason  can  be  given  why  a  plain- 
tiff may  not  present  by  his  complaint  as  many  distinct  lines  of  fact  as  he 
has  or  supposes  he  has."  "He  may  when  there  is  some  uncertainty  as  to 
one  exact  ground  of  recovery  so  frame  his  complaint  as  to  meet  the  con- 
tingencies of  the  trial."    See  S.  C,  12  Abb.  N.  C,  309,  and  note. 

In  Barr  v.  Shaw,  10  Hun.,  580,  a  cause  of  action  for  false  imprison- 
ment  was  permitted  to  be  added  to  one  for  malicious  prosecution  on  the 
same  arrest.  The  court  said  that  "such  a  pleading  tends  to  the  attain- 
ment of  justice."  See  also  to  the  same  effect  Longprey  v.  Yates,  31  Hun., 
432;  Bliss  Code  PL,  sees.  120  2;  Pom.  on  Rem.  Rights.,  sec.  576.  Also 
Citizens'  Bank  v.  R.  R.,  supra,  for  the  history  of  the  code  and  equity  prac- 
tice before  its  adoption. 

A  careful  search  of  the  reports  of  other  states  having  codes  of  pro- 
cedure discloses  no  decision  to  the  contrary. 

The  circuit  court  has  taken  the  opposite  view  in  one  of  the  same  ser- 
ies of  cases.  R.  R.  v.  Cincinnati  Bank,  16  W.  L.  B.,  199,  and  if  the  ques- 
tion related  to  mere  matter  of  practice  which  so  far  as  substantial  rights 
of  suitors  are  concerned  might  be  one  way  or  the  other,  we  should  gladly 
yield  to  the  argument  of  comity  urged  upon  us,  even  against  our  own 
judgment.  But  believing,  as  we  do,  that  a  refusal  to  permit  a  plaintiff  to 
plead  in  this  way  in  a  proper  case  might  amount  to  a  denial  of  justice,  we 
cannot  yield  to  the  opinion  of  our  neighbors,  highly  as  wc  esteem  their 
ability  and  learning. 

It  is  true  that  pleadings  of  this  kind  are  not  favored ;  but  that  is  no 
reason  why  they  should  not  be  permitted  in  a  propec  case.  The  present 
case  is  much  stronger  in  this  regard  than  most  of  those  cited,  and  if  it  is 
not  a  proper  one,  it  is  difficult  to  imagine  one  which  should  be. 

We  do  not  regard  the  question  of  the  form  of  such  a  pleading  as  very 
material,  even  if  defendants  intended  by  their  motions  to  raise  it  in  case 
the  right  to  so  plead  in  any  way  should  be  found  to  exist.  It  is  certainly 
more  convenient  in  a  case  for  jury  trial  to  have  it  in  the  form  of  separate 
causes  of  action  as  here,  especially  where  as  here  the  rule  of  damages 
might  be  different  according  to  the  finding.  And  that  is  the  fonn  gener- 
ally followed. 

The  motion  to  strike  out  the  statement  that  defendant  alleges  raid 
shares  to  have  been  in  excess  of  the  capital  stock  it  was  authorized  lo  is- 
sue, and  that  plaintiff  has  no  knowledge  on  the  subject,  proceeds  on  the 
theory  that  what  defendant  alleges  and  plaintiff's  knowledge  on  the  rub- 
ject  are  not  issuable  facts.  They  are  not  intended  to  be  so,  and  while  the 
general  rule  is  that  such  facts  only  should  be  alleged,  it  applies  primarily 
to  the  facts  intended  as  the  basis  of  recovery.  It  is  not  so  rigid  as  to  ex- 
clude absolutely  all  matter  of  inducement  as  this  plainly  is.  The  practice 
is  well  settled  that  a  defendant  may  preface  his  denial  with  the  statement 
that  he  has  no  knowledge  or  information  except  from  the  averments  of  the 
plaintiff.  The  court  will  not  ordinarily  interfere  with  such  matters,  unless 
because  of  prolixity,  utter  irrelevancy  or  tendency  froni  their  nature  to 
prejudice  the  other  party.     We  see  nothing  of  such  nature  here.     On  the 
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contrary  it  is  natural  and  proper  that  a  party  should  by  such  facts  preface 
and  explain  his  resort  to  an  alternative  cause  of  action. 

The  motions  to  strike  out  from  the  first  cause  of  action  the  statements 
that  defendant  paid  interest  on  the  Doughty  note,  and  that  plaintiff  relied 
on  the  certificate,  are  granted.  The  former  is  only  evidential  and  the  latter 
irrelevant  to  that  cause  of  action.  Likewise  that  to  strike  from  both  the 
copies  of  the  certificate  note  and  pov^^er  of  attorney.  None  of  them  belong 
*^o  the  class  of  instruments  which  it  is  proper  to  so  set  out  in  a  pleading. 
Rev.  Stats,  sees.  5085-6. 

Force  and  Peck,  JJ.,  concur. 

E.  M.  Johnson  and  Wm.  Ramsey,  for  motions* 
E.  W.  Kittredge,  J.  W.  Warrington,  contra. 


LOST  INSTRUMENT,  42 1 

[Cincinnati  Superior  Court,  Special  Tenn.] 
Force,  Harmon  and  Peck,  JJ. 

♦EuGBNB  E.  Brown  v.  Citizens'  National  Bank. 

A  petition  to  recover  upon  certificate  of  deposit  made  "payable  to  B.,  or  order, 
on  return  of  this  certificate,"  which  avers  the  certificate  to  have  been  lost  with- 
out having  been  endorsed,  and  makes  no  tender  of  indemnity  to  die  defendant, 
is  bad  on  demurrer. 

Force,  J. 

The  plaintiff  deposited  money  with  the  defendant,  and  received  a  cer- 
tificate of  deposit  payable  to  his  order  on  return  of  the  certificate.  The 
petition  avers  that  the  certificate,  not  having  been  endorsed,  was  lost  and 
remains  lost ;  that  payment  of  the  money  deposited  was  demanded  and  re- 
fused, and  asks  for  payment  therefor  with  interest.  No  indemnity  is  ten- 
dered.   Defendant  demurs. 

Unless  the  loss  of  the  paper  gives  a  ground  of  action,  the  petition, 
considered  as  an  action  at  law,  does  not  state  a  cause  of  action,  because  it 
does  not  state  that  the  time  when  payment  is  to  be  made  has  arrived,  or 
that  the  condition  upon  which  payment  is  to  be  made,  has  happened.  Con- 
sidered as  a  suit  in  equity  it  does  not  make  out  a  case  for  relief,  because  it 
does  not  offer  indemnity.  The  general  rule  in  equity  is  that  a  plaintiff 
should  by  his  bill  offer  to  do  whatever  the  court  may  consider  necessary 
to  be  done  on  his  part  towards  making  the  decree  which  he  seeks,  just  and 
equitable  with  regard  to  the  other  parties  to  the  suit,  i  Daniel's  Ch.  PI. 
&  Pr.,  385.  And  a  demurrer  to  a  bill  for  want  of  tender  of  indemnity  was 
sustained  in  Godbolt  v.  Watts,  2  Aust.,  543. 

But  it  is  contended  that  such  a  certificate  of  deposit  is  like  a  promis- 
sory note  or  bill  of  exchange,  and  comes  under  the  rule  as  to  them  which 
prevails  in  Ohio  and  generally  in  the  United  States,  that,  if  lost  after  ma- 
titrity  or  unindorsed,  an  action  may  be  maintained  upon  them  after  the 
date  of  maturity,  at  law ;  that  is,  without  indemnity. 

The  reason  for  this  rule  determines  whether  or  not  the  rule  applies  to 
such  a  certificate  as  the  one  now  in  suit ;  and  the  reason  for  the  rule  can  be 

♦For  decisions  of  the  district  court,  reversing  this  opinion,  see  ante  8  Dec.  Re., 
792.     See  note  to  that  opinion  for  further  references. 
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made  clear  by  comparing  the  American  rule  with  that  which  obtains  in 
England. 

In  England,  by  the  law  merchant,  a  party  to  negotiable  paper  called 
on  to  pay  it,  is  entitled  to  have  the  paper  surrendered  to  him  as  a  condition 
of  payment.  Davis  v.  Dodd,  4  Taunton,  602;  Bevan  v.  Hill,  2  Camp., 
381 ;  Hansard  v.  Robinson,  7  B.  &  C,  90.  "If  the  bill  or  note  be  negoti- 
able, it  follows  that  a  plaintiff  alleging  it  to  have  been  lost,  may  in  fact  have 
assigned  it  to  a  third  party,  against  whose  claim  the  court  of  law  cannot 
mdemnify  the  debtor.  For  this  reason  it  is  held  at  law  that  a  plaintiff 
suing  on  a  negotiable  instrument  shall  not  recover  the  amount  unless  he 
delivers  up  the  security."    Adams  Eq.,  6  Am.  Ed.,  *348,  168. 

Hence,  if,  when  sued,  he  pleads  that  the  paper  is  lost  and  cannot  be 
surrendered,  the  plea  is  a  good  defense.  If  he  fails  to  so  plead,  he  is  held 
to  waive  the  production  of  the  paper.  Blakie  v.  Pidding,  6  C.  B.,  196; 
Chamley  v.  Grundy,  14  C.  B.,  608. 

The  mere  fact  of  loss  is  a  defense.  It  is  of  no  consequence  whether 
the  loss  was  before  or  after  endorsement,  or  before  or  after  maturity. 
Champion  v.  Terry,  3  B.  &  B.,  295  ;  Ramuz  v.  Crowe,  i  Ex..  167  ;  Crowe  v. 
Clay,  9  Ex.,  604 ;  Conflans  Quarry  Co.  v.  Parker,  L.  R.,  3  C.  P.,  i. 

Hence,  in  England,  when  such  paper  is  lost,  whether  endorsed  or  not, 
and  whether  before  or  after  maturity,  the  plaintiff,  being  disabled  from  re- 
covery at  law,  may  sue  in  equity ;  and  to  do  equity,  he  must  put  the  de- 
fendant as  nearly  as  practicable  in  the  position  in  which  he  would  be  put 
by  a  surrender  of  the  paper ;  that  is,  the  plaintiff  must  give  indemnity 
against  its  re-appearance. 

When  Parliament  gave  equity  jurisdiction  to  the  common  pleas  court, 
jurisdiction  was  given  in  this  regard  as  it  had  been  exercised  by  courts  of 
equity.  *' —  in  case  of  any  action  founded  upon  bill  of  exchange  or  other 
negotiable  instrument,  it  shall  be  lawful  for  the  court  or  judge  to  order 
that  the  loss  of  such  instrument  shall  not  be  set  up  provided  an  indemnity 
is  given  to  the  satisfaction  of  the  court,  judge,  or  a  master,  against  the 
claims  of  any  other  person."  Common  Law  Procedure  Act  of  1854,  sec. 
By ;  also  King  v.  Zimmerman,  L.  R.,  6,  C.  P.,  468. 

Ever  since  the  decision  of  Thayer  v.  King,  15  O.  R.,  242,  it  has  been 
the  rule  in  Ohio  that  an  action  at  law  may  be  maintained  on  a  bill  or  note 
lost  after  maturity  or  before  endorsement.  That  is  the  general  rule  in  the 
United  States.  This  necessarily  holds  that  the  mere  loss  of  the  note  is  no 
defense  to  the  action  and  that  the  surrender  of  the  paper  is  not  a  condition 
precedent  to  payment. 

It  is  sometimes  said  in  the  United  States  that  the  action  at  law  must 
fail  whenever  the  defendant  is  entitled  to  indemnitv.  But  a  court  of  law 
has  nothing  to  do  with  indemnity.  If  the  plaintiff  states  and  proves  a 
cause  of  action,  he  is  entitled  to  payment ;  if  he  fails,  he  cannot  have  Judg- 
ment. A  court  of  law  has  no  power  to  impose  conditions.  If  he  fails  at 
law,  he  may  still  recover  in  equity.  And  if  he  has  recourse  to  equity,  he  is 
subject  to  the  rule  that  he  must  do  equity.  That  is,  he  will  get  relief  only 
upon  making  the  defendant  in  as  good  condition  as  he  would  be  if  the  pa- 
per were  not  lost.  But  in  the  United  States,  the  loss  is  no  defense  unless 
the  paper  is  lost  after  indorsement  and  before  maturity.  In  such  case  the 
plaintiff  must  fail,  because,  as  the  paper  may  have  been  found  and  been 
passed  to  a  bona  fide  holder,  he  cannot  prove  that  he  is  the  actual  o^mer 
of  the  paper. 

The  rule  is  alike  in  England  and  the  United  States,  that  the  plaintiff 
is  required  to  give  indemnity  only  when  he  goes  into  equity :  and  that  he 
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can  go  into  equity  only  when  he  cannot  recover  at  law.  The  diflference  is 
that  in  England  the  mere  fact  of  loss  disables  him  from  recovering  at  law  ; 
while  in  the  United  States  he  is  disabled  at  law  only  when  the  loss  happens 
after  indorsement  and  before  maturity.  And  the  reason  of  this  diflference 
is,  that  surrender  of  paper  is  a  condition  of  payment  in  England  and  is  not 
in  the  United  States. 

When  a  party  agrees  to  pay  upon  the  surrender  to  him  of  a  paper,  he 
is  by  express  stipulation  put  into  a  position  different  from  that  of  the 
maker  of  a  promissory  note  in  the  United  States,  but  a  position  the  same 
as  that  of  such  maker  in  England.  The  surrender  of  the  paper  is  ex- 
pressly made  the  condition  of  payment.  The  parties  expressly  stipulate 
and  agree  to  it.  The  plaintiff  cannot  state  a  cause  of  action  upon  that 
agreement,  without  stating  that  he  has  tendered  the  paper.  If  the  paper 
has  not  been  tendered  and  is  lost,  he  is  disabled  from  recovering  in  in  ac- 
tion at  law  and  must  proceed  in  equity.  In  order  to  obtain  relief  in 
equity,  he  must  offer  an  equivalent  to  a  surrender  of  the  paper ;  that  i?,  he 
must  tender  indemnity. 

In  this  action  the  plaintiff  sues  upon  a  written  agreement  of  the  de- 
fendant to  pay  upon  the  surrender  of  the  writing.  In  his  petition  he  also 
states  that  the  writing  is  lost ;  and  he  fails  in  his  pleading  and  refuses  in 
court  to  offer  indemnity.  He  therefore  does  not  state  a  cause  of  action  at 
law,  or  ground  of  relief  in  equity,  and  the  demurrer  to  the  petition  must  be 
sustained. 

Hildebrand,  for  plaintiff. 

PSaxton  &  Warrington,for  defendant. 
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[Cincinnati  Superior  Court,  General  Term,  November,  1886.] 

Force,  Harmon  and  Peck,  JJ. 

♦Cincinnati,  New  Orlbaks  &  Texas  Pacific  Ry.  Co.  v.  Joseph 

Rawson  &  Sons. 

1.  A  pledgee  of  shares  of  stock  in  a  corporation,  when  authorized  bv  a  blank 
power  of  attorney  indorsed  on  the  certificate  thereof,  and  sinied  by  the  i>Ie<lgor, 
may  cause  such  shares  to  be  transferred  on  the  books  of  the  company  into  his 
own  name,  and  upon  the  refusal  of  the  proper  officers  of  such  company  to  make 
the  transfer  when  duly  requested,  the  pledgee  may  maintain  an  action  against 
the  company  for  damages  as  for  a  conversion  of  the  shares  to  its  own  use. 

2.  A  witness  may  testify  that  he  sold  shares  of  stock  and  delivered  the  certificates 
thereof  to  a  person  named  without  producing  the  certificates  for  inspection. 

3.  The  books  of  a  corporation  are  admissible  as  evidence  to  show  that  one  is  not 
a  stockholder  therem  who  claims  to  be  such. 

4.  Where  the  controversy  relates  to  the  genuineness  of  a  certificate  of  stock  re- 
ceived by  the  holder  from  the  secretary  of  the  company  whose  duty  it  was  to 
attend  to  the  issue  and  transfer  of  stock,  and  who  claimed  to  be  the  owner  of 
such  certificate  at  and  just  prior  to  the  time  of  its  delivery,  and  which  certifi- 
cate he,  as  secretary,  had  issued  to  himself  as  an  individual,  and  where  such 
secretary  was  at  that  time  the  owner  of  valid  shares  of  stock  in  the  company  of 
an  equal  or  ereater  number  than  those  represented  by  the  certificate  in  ques- 
tion, it  will  be  presumed,  until  the  contrary  is  shown,  that  the  secretary  sur- 

*The  sunreme  court  affirmed  the  judgment  in  th*s  case.  Spear,  J.,  dissenting, 
February  3,  i89i,no  report. 
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rendered  certificates  for  an  equal  or  greater  number  of  shares  than  those  rep- 
resented by  the  disputed  certificate,  at  the  time  the  latter  was  issued. 

5.  Where  a  corporation  disputes  the  validity  of  a  certificate  of  stock  issued  by  the 
secretary,  and  bearing  the  genuine  signature  of  the  president  and  seciciary 
thereof,  and  the  corporate  seal,  the  burden  of  proving  such  certificate  to  be  in- 
valid rests  upon  the  corporation. 

Error  to  special  term. 

The  original  action,  the  judgment  in  which  it  is  sought  to  reverse, 
was  based  upon  a  certificate  dated  May  8,  1882,  numbered  544,  and  pur- 
porting to  represent  one  hundred  shares  of  the  stock  of  the  railway  com- 
pany. The  certificate  was  received  by  the  Rawsons,  the  plaintiffs  below, 
from  one  George  F.  Doughty,  then  secretary  of  the  company,  and  bears 
his  genuine  official  signature,  as  well  as  that  of  the  president  of  the  com- 
pany, and  the  seal  of  the  corporation.  It  was  pledged  by  Doughty  to  the 
Rawsons  as  collateral  security  for  the  repayment  of  a  loan  of  $7,500,  which 
they  made  to  him — as  evidenced  by  his  promissory  note  held  by  them. 
On  the  back  of  the  certificate  was  a  blank  power  of  attorney  signed  by 
Doughty,  authorizing  the  pledgees  to  cause  the  stock  to  be  transferred  to 
them  on  the  books  of  the  company. 

Plaintiffs  below  brought  their  action  by  a  petition,  stating  their  claim 
in  two  counts,  or  causes  of  action.  The  foregoing  facts  were  set  forth  in 
the  first  count,  and  the  certificate  was  alleged  to  be  a  genuine  representa- 
tion of  stock  in  the  company,  and  that  it  was  duly  presented  to  the  proper 
ofl&cers  of  the  company  for  transfer,  which  was  refused,  and  damages  were 
therefore  claimed  as  for  a  conversion  of  the  stock  by  its  officers  to  the  ure 
of  the  company.  In  the  second  count  the  same  facts  were  stated  as  in  the 
first,  with  the  addition  that  when  transfer  was  refused,  the  officers  of  the 
company  gave  as  a  reason  for  such  refusal  that  the  certificate  did  not  rep- 
resent stock  in  the  company  but  had  been  fraudulently  issued  by  Doughty 
without  authority,  and^  it  was  further  alleged  that  if  such  were  the  case 
Doughty  had  been  enat)led  to  commit  the  fraud  by  the  negligent  or  fraud- 
ulent action  of  the  president  and  directors  of  the  company  with  respect  to 
the  signing,  sealing  and  issuing  of  certificates,  and  that  the  plaintiflFs  had 
in  that  case  been  damaged  in  the  amount  loaned  by  them  on  the  faith  of 
the  certificate,  which  had  been  received  by  them  in  good  faith  and  without 
knowledge  of  any  defect  or  irregularity  affecting  its  validity. 

Defendant  below  moved  to  require  plaintiffs  to  elect  upon  which 
count  of  the  petition  they  would  proceed,  and  also  demurred  generally  to 
the  petition,  but  the  motion  and  demurrer  were  overruled.  The  case  was 
tried  to  a  jury,  and  a  verdict  was  rendered  for  the  plaintiffs  upon  the  first 
count,  the  jury  specially  finding  the  certificate  to  be  genuine,  and  for  de- 
fendant upon  the  second.  Thereupon  the  company  moved  for  a  new  trial, 
and  for  judgment  upon  the  pleadings,  notwithstanding  the  verdict,  which 
motions  were  overruled,  and  judgment  entered. 
Peck,  J. 

Many  errors  are  assigned  and  all  have  been  carefully  considered,  but 
it  is  impracticable  to  notice  all  in  this  opinion.  I  can  only  mention  those 
deemed  by  the  court,  or  by  counsel,  as  indicated  by  the  course  of  their 
argument,  to  be  of  the  greater  importance. 

As  to  the  motions  to  compel  plaintiffs  below  to  elect  and  to  make  defi- 
nite, the  decision  will  of  course  be  the  same  as  in  the  cases  of  The  Third 
National  Bank  v.  Ry.,  and  German  National  Bank  v.  Ry.,  ante,  p.  399, 
wherein  the  questions  raised  by  them  were  fully  determined  upon  plead- 
ings the  same  as  in  the  case  before  us.     For  the  reasons  given  by  the 
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learned  judge  in  his  opinion  in  those  cases  we  hold  that  the  motions  were 
properly  overruled. 

It  is  claimed  that  upon  the  case  stated  in  the  first  count  of  the  petition 
the  plaintiffs  below  were  not  entitled  to  recover,  and  that  there  should 
have  been  a  judgment  thereon  for  defendant : 

1st.  Because  the  Rawsons  were  only  pledgees  of  the  certificate  of 
stock,  and  because  the  power  of  attorney  indorsed  thereon  was  signed  by 
Doughty  in  blank ;  but  the  law  on  both  points  is  settled  against  the  claim 
of  counsel  for  plaintiffs  in  error.  Dayton  Bank  v.  Merchants'  Bank,  37 
O.  S.,  208,  215 ;  Johnson  v.  Laflin,  103  U.  S.,  804. 

In  the  last  named  case  the  custom  of  transferring  stock  by  means  of 
blank  powers  of  attorney  is  judicially  noticed  and  explained : 

2d.  Because  the  action  is  against  the  corporation  as  for  a  conversion 
of  the  shares  to  its  use,  and  it  is  claimed  that  the  law  does  not  authorize  an 
action  of  that  sort  in  a  case  of  refusal  to  transfer  under  such  circumstances. 

Unless  we  are  greatly  in  error,  the  case  of  Dayton  Bank  v.  Mer- 
chants' Bank  also  settles  this  point  adversally  to  the  claim  of  the  company. 
In  deciding  it,  Judge  Okey  says :  "Immediately  after  the  note  of  February 
9,  1874,  became  due,  the  pledgee  applied  to  the  Dayton  National  Bank  to 
permit  such  transfer.  On  refusal  of  the  request,  the  right  to  prosecute 
this  action  for  the  value  of  the  stock  accruea  to  the  pledgee."  It  was  fur- 
ther held  by  the  court  that  as  the  action  had  been  subsequently  changed 
by  consent  into  an  equitable  action  to  subject  the  stock  to  the  payment  of 
the  claims  of  the  respective  parties,  a  judgment  for  damages  as  for  a  con- 
version was  improperly  rendered  in  such  action.  The  case  of  the  Bank  v. 
R.  R.  Co.,  21  O.  S.,  221,  232,  does  not  militate  against  the  proposition  ad- 
vanced by  Judge  Okey.  It  is  there  held  merely  that  action  wil  not  lie 
where  the  certificate  of  stock  was  noi  presented  for  transfer,  but  was  at  tht* 
time  a  transfer  was  asked,  outstanding  in  the  hands  of  a  third  party  claim- 
ing to  be  the  owner  of  it. 

On  the  general  proposition  that  such  an  action  will  lie,  see  Case  v. 
Bank,  100  U.  S.,  446;  Johnson  v.  Laflin,  supra;  Kortright  v.  Buffalo 
Bank,  20  Wend.,  90;  Bond  v.  Mount  Hope  Co.,  99  Mass.,  506;  Bank  v. 
McNeil,  10  Bush.,  56 ;  R.  R.  v.  Sewall,  35  Md.,  239 ;  Bank  v.  Lainer,  1 1 
Wall.,  369. 

An  important  exception  taken  by  counsel  for  defendant  below  was  to 
the  admission  of  certain  testimony  given  by  William  Fairley,  a  stock 
broker,  called  as  a  witness  on  behalf  of  the  company,  but  who  upon  cross- 
examination  was  permitted  to  state  that  during  the  months  of  April  and 
May,  1882,  and  prior  to  the  eighth  day  of  May  of  that  year,  he  sold  to 
Doughty  two  hundred  shares  of  the  stock  of  this  company,  evidenced  by 
certificates  which  were  delivered.  The  witness  had  previously  testified 
w  ithout  objection  that  he  had  been  at  that  time  frequently  handling  the 
certificates  of  stock  of  the  company,  and  that/he  was  acquainted  with  the 
signatures  of  the  officers  upon  them  and  the  seal  of  the  company.  It  is 
objected  that  in  giving  this  testimony  Fairley  was,  in  substance,  stating  the 
contents  of  written  instruments,  and  that  the  certificates  themselves  would 
have  been  the  best  evidence  on  the  subject.  That  the  certificates  would 
have  been  the  best  evidence  of  what  was  written  upon  them  is  clear,  but 
that  they  would  have  been  the  best  evidence  of  the  sale  is  not  so  clear. 
Assuming  that  they  were  indorsed  in  the  usual  manner,  the  indorsement 
might  assist  to  show  that  a  transfer  had  been  made,  but  a  transfer  does  not 
necessarily  indicate  a  sale.  Nor  would  the  indorsement  alone  suffice  to 
prove  a  transfer,  for  there  must  have  been  delivery  to  complete  a  transfer, 
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and  the  indorsement  could  not  prove  delivery.  It  was  therefore  necessary 
to  resort  to  parole  evidence  in  order  to  prove  both  the  sale  and  the  trans- 
fer. 

As  to  the  witness'  statement  concerning  the  subject-matter  of  the 
transfer,  it  was  in  substance  only  an  assertion  that  he  caused  to  be  trans- 
ferred to  Doughty  what  he  believed  to  be  genuine  certificates  of  stock.  We 
tliink  the  court  did  not  err  in  permitting  him  so  to  testify  without  the  pro- 
duction of  the  certificates.  It  was  a  matter  collateral  to  the  main  issue  of 
the  case.  The  certificates  in  question  did  not  include  the  one  wVich 
formed  the  basis  of  the  action.  In  almost  any  case  of  sale,  the  article  it- 
self would  be  the  best  evidence  as  to  what  was  the  thing  sold,  yet  the  rule 
as  to  best  evidence  does  not  go  so  far  as  to  require  its  production,  and 
where  the  property  sold  is  evidenced  by  a  written  instrument  of  a  class 
daily  transfered  by  mere  delivery  or  by  indorsement  in  blank  and  delivery, 
it  would  seem  to  come  within  the  reason  of  the  rule  as  to  property,  rather 
than  that  as  to  written  instruments,  especially  in  a  case  where  it  did  not 
furnish  the  subject-matter  of  the  controversy.  If  a  question  should  arise 
as  to  how  a  payment  had  been  made,  might  not  a  witness  testify  that  it 
was  in  national  bank  notes  without  producing  the  notes?  The  authorities 
sustain  the  action  of  the  court  in  admitting  the  testimony.  Greenleaf 
Ev.,  sec.  89;  Holcomb  v.  State,  28  Ga.,  66;  Emrie  v.  Gilbert'  Wright,  764; 
Cecil  Bank  v.  Snively,  23  Md.,  253,  262. 

A  number  of  charges  were  given  the  jury  by  the  court  at  the  request 
of  counsel  for  the  plaintiffs  below.  Defendant  excepted  to  each  and  all, 
and  it  is  still  claimed  that  there  was  error  in  giving  them. 

One  of  the  objections  most  strenuously  urged  applies  to  several  of  the 
charges.     No.  i  may  be  taken  as  an  example.    It  is  as  follows : 

The  certificate  of  stock,  No.  544,  offered  in  evidence,  is  admitted  to 
be  signed  by  the  president  and  secretary  of  the  defendant  and  sealed  with 
its  corporate  seal,  and  it  is  in  all  respects,  so  far  as  it  appears  upon  its  face, 
a  genuine  certificate  of  the  defendant  company.  If  the  jury  find  that  the 
plaintiff,  at  the  time  alleged  in  the  petition,  purchased  the  promissory  note 
from  George  F.  Doughty  offered  in  evidence  upon  the  faith  of  said  certi- 
ficate of  stock  as  collateral  security  for  said  note,  in  the  faith  and  bdief 
that  it  was  a  genuine  certificate  of  stock  of  the  defendant,  and  without  any 
suspicion  or  ground  for  suspicion,  that  this  certificate  was  not  issued  by 
the  defendant  regularly  and  in  accordance  with  law,  the  presumption  is. 
that  this  certificate  of  stock  is  the  valid  certificate  of  the  defendant,  and 
that  the  shares  of  stock  therein  named  were  the  personal  property  of 
the  person  named  as  stockholder  therein,  and  they  would  pass  by  his 
transfer  accompanying  said  certificate." 

The  objection  is  to  that  part  of  the  charge  which  sets  forth  the  doc- 
trine of  bona  fide  purchase,  and  it  was  certainly  unnecessary  in  so  far  as 
this  and  similar  charges  are  applicable  to  the  first  cause  of  action.  Upon 
it  the  only  question  was  whether  or  not  the  certificate  was  a  g^uinc  rep- 
resentative of  stock.  If  genuine,  plaintiffs  below  were  entitled  to  recover 
without  regard  to  the  bona  fides  of  their  purchase,  and  if  not  g^tiine, 
they  could  not  recover  upon  that  count,  even  if  they  had  taken  it  m  good 
faith  and  for  value.  This  part  of  the  charge  was  superfluous,  but  the  ques- 
tion remains  whether  it  worked  any  injury  to  the  defendant  The  plain- 
tiffs might  properly  have  asked  the  court  to  charge  simply  that  the  certi- 
ficate was  presumed  to  be  genuine,  but  as  they  chose  to  take  upon  them- 
selves the  additional  burden  of  showing  that  they  were  bona  fide  pur- 
chasers, it  is  difficult  to  perceive  why  the  defendant  should  object,  or  now 
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the  company  was  thereby  prejudiced.  It  is  claimed  that  in  some  way  or 
other  the  two  causes  of  action  were  confused  in  the  minds  of  the  jury,  and 
that  they  were  misled  by  the  unnecessary  part  of  this  charge  into  the  be- 
lief that  although  it  should  be  found  that  the  certificate  was  not  genuine, 
yet  if  the  Rawsons  were  innocent  purchasers  for  value,  there  might  be  a  re- 
covery upon  the  first  cause  of  action.  It  is  to  be  presumed  that  the  jury- 
men were  of  ordinary  intelligence,  and  that  they  understood  the  charge  of 
the  court.  They  were  plainly  told  that  the  only  question  upon  that  count 
was  whether  or  not  the  certificate  was  a  genuine  representative  of  stock, 
and  they  found  for  defendant  on  the  second  cause  of  action  in  which  the 
question  of  good  faith  in  the  purchasers  was  involved.  For  these  reasons 
we  conclude  that  the  defendant  was  not  prejudiced  by  the  unnece^sary 
portion  of  charge  No.  i,  and  the  others  to  which  the  same  objection  is 
made. 

The  fourth  special  charge  given  at  the  request  of  plaintiffs  is  shaiply 
criticized.  The  jury  were  thereby  instructed,  in  substance,  that  if  the 
stock  named  in  Certificate  No.  544  was  not  an  over-issue,  the  company 
could  not  deny  its  validity.  It  was  agreed  that  all  the  stock  which  the 
company  was  authorized  by  its  charter  to  issue,  had  been  issued  prior  to 
the  issuing  of  Certificate  No.  544,  and  it  was  quite  clear  that  there  had 
been  an  over  issue  of  certificates  purporting  to  represent  stock  of  the 
company.  Under  such  circumstances  the  certificate  in  question  must  be- 
long to  one  class  or  the  other.  It  was  either  genuine  or  spurious,  and  if 
spurious,  it  was  an  over-issue.  The  undisputed  facts  left  no  room  for  any 
other  hypothesis,  because  the  power  of  the  company  to  issue  stock  had 
been  exhausted  before  this  certificate  was  issued,  and  unless  it  was  issued 
in  the  place  of  some  of  the  certificates  of  genuine  stock,  it  was  an  over-is- 
sue.   The  alternative  was  correctly  stated  in  special  charge  No.  4. 

There  were  other  special  charges  in  like  manner  given  to  the  jury. 
and  nearly  all  of  them  are  claimed  to  have  been  erroneous.  Some  of  ihem 
relate  only  to  the  second  cause  of  action,  and  as  the  verdict  was  for  the 
company  thereon,  they  could  not  have  been  prejudiced  by  such  charges, 
and  after  a  careful  consideration  of  the  remamder,  we  find  no  error  in 
them. 

So  too  of  the  charges  asked  on  behalf  of  the  company  and  refused  by 
the  court.  A  large  part  of  what  was  asked  was  covered  by  the  general 
charge,  and  the  remainder  was  properly  refused. 

It  is  urged  that  the  verdict  is  against  the  weight  of  the  evidence. 

The  jury  found  the  certificate  of  shares  held  by  the  Rawsons  to  be 
genuine,  and  rendered  a  verdict  in  their  favor  for  its  value  at  the  time  of 
the  conversion.  We  have  carefully  examined  the  testimony  and  consider 
the  arguments  of  counsel  with  reference  to  this  claim,  both  because  of  its 
importance,  and  because  of  the  zeal  and  ability  with  which  it  has  been 
pressed  upon  our  attention. 

It  is  not  disputed  that  the  650  shares  subscribed  by  Doughty  at  the 
organization  of  the  company  have  all  been  otherwise  accounted  for,  and 
that  the  certificate  held  by  the  Rawsons  could  not  have  been  issued  in  lieu 
ot  certificates  of  any  of  those  shares.  But  it  is  also  conceded  that 
Doughty  from  time  to  time  purchased  other  shares,  and  defendant's  coun- 
sel endeavored  to  show  in  like  manner  that  all  such  shares  were  disposed 
of  by  Doughty  at  such  time  and  in  such  manner  as  to  render  it  imposbible 
that  Rawson's  certificate,  here  sued  on,  could  have  been  issued  in  lieu  of 
any  certificate  or  certificates  of  such  shares.  Defendants'  claim  on  this  point 
was  fully  and  clearly  set  forth  in  their  special  charge,  No.  i,  which  the 
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court  gave  to  the  jury.  It  recited  what  was  claimed  on  behalf  of  the  com- 
pany to  be  the  history  of  all  the  valid  certificates  of  stock  at  any  time  Iidd 
by  Doughty,  and  concluded  with  the  instruction  to  the  jury  that  if  they 
found  such  recitals  to  be  true,  the  plaintiffs  could  not  recover  upon  the 
first  count  of  the  petition.  It  would  be  difficult  to  submit  so  elaboriite  a 
question  to  a  jury  more  plainly  than  it  was  d  jne  by  that  charge,  and  upon 
the  issue  thus  submitted,  the  jury  found  against  the  company. 

Is  the  finding  so  plainly  against  the  weight  of  the  evidence  that  it  be- 
comes our  duty  to  set  it  aside?  The  possession  of  the  certificate  b>  the 
Rawsons  made  a  prima  facie  case  on  their  part,  for  it  is  admitted  that  the 
certificate  bore  the  genuine  signatures  of  the  president  and  secretary  of  the 
company  and  the  corporate  seal.  This  raised  the  presumption  that  the 
holders  of  the  certificate  were  the  owners  of  the  number  of  shares  of  the 
capital  stock  of  the  company  therein  named,  and  it  became  necessary  for 
the  company  to  overcome  that  presumption  by  the  production  of  evidence 
sufficient  for  that  purpose.  In  other  words,  the  burden  of  proving  that 
Certificate  No.  544  was  invalid,  rested  upon  defendants  below. 

To  enable  them  to  bear  that  burden  they  relied  mainly  upon  the 
books  of  the  company  relating  to  the  issue  and  transfer  of  stock,  which 
were  offered  in  evidence.  The  offer  met  with  strenuous  objection  on  the 
part  of  the  plaintiffs  below,  but  the  objections  were  overruled  and  excep- 
tions taken.  It  is  still  insisted  that  they  should  have  been  excluded,  but 
we  are  of  opinion  that  they  were  rightly  admitted.  TumbuU  v.  Pa>son, 
95  U.  S.,  418;  Railroad  v.  Applegate,  21  W.  Va.,  172. 

In  the  former  case  it  was  said  that  "where  the  name  of  an  individual 
appears  on  the  stock-book  of  a  corporation  as  a  stockholder,  the  |-rinia 
facie  presumption  is  that  he  is  the  owner  of  the  stock,"  and  the  books  of 
tlie  company  were  held  to  have  been  rightfully  admited  for  that  purpose. 
A  distinction  is  sought  to  be  drawn  between  that  case  and  the  one  at  bar, 
for  the  reason  that  there  the  action  was  to  charge  one  with  liability  as 
stockholder  who  denied  being  such,  and  the  books  were  admitted  to  prove 
him  to  be  a  stockholder,  while  here  they  were  offered  for  the  purpose  of 
showing  that  the  Rawsons  were  not  the  owners  of  the  stock  claimed  by 
them.  We  perceive  no  reason  why  they  are  not  as  admissible  in  the  one 
case  as  in  the  other.  It  is  true  that  one  may  be  a  stockholder  even  if  his 
rame  does  not  appear  upon  the  books,  but  it  is  equally  true  that  one's 
name  may  appear  upon  the  books  as  a  stockholder,  when,  in  fact,  he  Is  not 
s'lch.  In  either  case  the  entries  on  the  books  create  only  a  presumption 
of  fact  which  may  be  overcome  by  other  evidence. 

The  books  having  been  admitted,  counsel  for  the  company  sought  to 
show  by  an  examination  of  the  entries  relating  to  the  stock  held  by 
Doughty,  that  it  had  all  been  disposed  of  at  such  times  and  in  such  man- 
ner that  it  was  impossible  that  he  could  have  been  the  owner  or  holder  of 
any  such  shares  as  are  represented  by  Certificate  No.  544  at  the  time  it 
was  issued.  One  of  the  books  offered  was  the  book  containing  the 
"stubs"  from  which  the  certificates  issued  to  the  respective  stockholders 
had  been  detached.  On  each  stub  numbered  to  correspond  to  the  certifi- 
cate originally  attached  to  it,  is  a  small  blank  form,  on  which  should  be 
set  down  the  name  of  the  person  receiving  the  certificate,  the  number  of 
shares,  the  date  and  the  number  of  the  certificate  surrendered.  The  stub 
from  which  Certificate  No.  544  was  issued  is  a  blank ;  no  entry  was  ever 
made  upon  it.  Many  other  stubs  from  which  the  certificates  have  been 
detached  are  in  the  same  condition.  No  entry  appear*?  in  any  of  the 
books  relating  to  Certificate  No.  544.     They  give  us  no  information  as  to 
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when,  how,  to  whom,  or  in  lieu  of  what  it  was  issued.  These  facts  tend  to 
throw  suspicion  on  this  certificate,  and,  if  the  books  may  be  fully  trusted, 
would  go  a  long  way  to  show  that  Certificate  No.  544  formed  part  of  the 
over-issue.  But  there  is  a  grave  doubt  as  to  how  much  credit  should  be 
given  to  evidence  derived  from  the  books.  In  addition  to  the  irregulari- 
ties mentioned,  numerous  incorrect  entries  are  found  in  them,  and  some 
which  were  apparently  made  for  the  purpose  of  misleading.  The  irregu- 
larities increase  as  we  draw  near  the  end  of  Doughty's  work  as  secretary. 
It  is  plain  that  at  the  time  this  certificate  was  issued  he  kept  the  books  in  a 
negligent  manner.  The  present  secretary  of  the  company  made  a  !ist  of 
more  than  fiftv  certificates  which  he  asserted  were  shown  to  have  been  ir- 
regularly  issued,  and  the  number  of  shares  they  purported  to  represent 
was  nearly  four  thousand.  He  also  estimated  that  from  seven  and  a  half 
to  ten  per  cent,  of  the  entries  in  the  books  were  irregular.  Whether  the 
secretary  was  right  or  wrong  in  any  given  instance,  there  is  no  doubt  that 
many  fraudulent  certificates  were  issued  by  the  person  who  kept  these 
books.  Plainly,  it  was  the  duty  of  the  court  to  say  to  the  jury  that  it  was 
for  them,  considering  all  the  testimony  on  the  subject,  to  say  what,  if  any, 
weight  there  was  in  evidence  to  be  derived  from  the  books.  They  were  so 
instructed,  and  if  they  found  that  evidence  inconclusive,  can  we  say  that 
they  were  clearly  in  error? 

But  add  to  the  evidence  derived  from  the  books  the  testimony  of  the 
witnesses  produced  on  behalf  of  the  company,  and  what  have  we? 
Doughty's  original  stock  is  all  otherwise  accounted  for,  as  are  some  of  the 
shares  subsequently  purchased  by  him,  but  is  it  shown  with  any  certainty 
that  at  the  time  of  the  pledge  of  this  certificate  to  the  Rawsons  he  was  not 
the  owner  of  that  amount  of  stock?  If  he  were  such  owner,  it  is  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  certificate  pledged  to 
defendants  in  error  represents  the  shares  owned  by  him.  That  is,  he  will 
be  presumed  to  have  surrendered  the  valid  certificate  if  he  had  one  for  the 
same  or  a  greater  number  of  shares.  This  has  been  determined  by  the 
supreme  court  of  Connecticut  in  a  well  considered  case.  (Bridgeport 
Bank  v.  N.  Y.  R.,  30  Conn.,  267.) 

The  question  then  is  resolved  into  this :  Did  the  defendants  below 
sticceed  in  showing  by  a  fair  preponderance  of  all  the  testimony  on  the 
subject  that  Doughty  was  not  then  (May  8,  1883,)  the  owner  of  one  hun- 
dred shares  of  the  stock  of  this  company,  or  if  he  were  such  owner  that  he 
did  not  surrender  the  shares  so  held?  The  grave  doubt  cast  upon  the  evi- 
dence derived  from  the  books  by  the  manner  in  which  they  were  kept,  and 
tlie  person  who  kept  them,  has  been  adverted  to ;  but  the  books  furnished 
much  the  larger  part  of  the  evidence  adduced  by  the  company  on  this 
point.  Discredit  them,  and  there  is  certainly  not  sufficient  evidence  to 
show  Certificate  No.  544  to  be  spurious. 

But  if  the  jury  accepted  the  books  as  true  and  all  the  evidence  based 
upon  them,  with  all  the  inferences  which  might  justly  be  drawn  therefrom, 
it  would  be  far  from  conclusive.  The  books  could  only  show  what  was  re- 
corded in  them,  and  there  might  be  either  ownership  of  shares,  or  a  surren- 
der of  certificates  without  record  being  made.  Itwould  be  difficult,  if  not  im- 
possible, to  show  from  the  books  with  absolute  certainty  that  any  fj'ven 
person  was  not  the  owner  of  stock  at  a  particular  time.  They  would,  if 
properly  kept,  show  that  no  transfer  of  stock  had  been  made  to  such  per- 
son, if  that  were  the  fact,  but  they  could  hardly  be  made  to  show  that  he 
had  not  at  that  moment  a  certificate  in  his  possession,  purchased  in  the 
market,  but  not  yet  presented  for  transfer.     At  most  a  presumption  only 
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could  be  raised  from  the  entries  in  the  books  however  regular,  and  as 
against  that,  there  is  the  presumption  arising  from  the  genuiness  of  the 
face  of  the  certificate.  To  balance  these  presumptions  and  detennine 
which  should  prevail,  was  peculiarly  the  duty  of  the  jury. 

In  doing  so,  they  should  doubtless  have  given  careful  attention  to  the 
other  evidence  to  determine  from  it,  if  they  could,  the  way  in  which  the 
scale  should  turn.  On  the  one  hand,  there  was  testimony  showing  it 
probable  that  Doughty  had  so  disposed  of  all  the  stock  ever  transferred  to 
him  on  the  books,  as  to  make  it  impossible  that  he  should  have  been  the 
owner  of  any  of  that  stock  at  the  time  this  certificate  was  issued.  On  the 
other,  there  is  testimony  showing  that  he  was  at  the  time  frequenUv  buy- 
ing stock  of  this  company  in  the  market.  One  broker,  William  Fairlcy, 
testifies  that  within  a  period  of  about  three  weeks  prior  to  the  date  of  this 
certificate  he  made  various  sales  to  Doughty,  in  all  amounting  to  two  hun- 
dred shares.  For  these  the  books  do  not  account,  nor  is  there  any  other 
evidence  to  show  what  was  done  with  them.  It  is  suggested  that  they 
might  have  been  spurious  certificates  which  were  sold,  but  the  presump- 
tion would  be  that  they^  were  genuine,  as  Fairley  testifies  that  the  signa- 
tures and  seal  were  so,  and  as  the  number  of  genuine  shares  for  which  cer- 
tificates were  outstanding  was  seven  or  eight  times  as  great  as  the  number 
which  the  spurious  certificates  purported  to  represent,  the  probabilities  in 
favor  of  their  genuineness  would  seem  to  be  in  the  same  proportion.  The 
fact  that  these  purchases  were  made  by  Doughty  at  that  time,  and  that  no 
disposition  of  them  is  shown,  renders  the  evidence  as  to  the  other  scares 
held  by  him  comparatively  unimportant.  The  attempt  of  defendant  be- 
low was  to  show  by  a  process  of  exclusion  that  Doughty  could  not  have 
held  or  lawfully  transferred  one  hundred  shares  on  the  8th  day  of  May, 
1883.  To  succeed  by  that  method  they  were  bound  to  exclude  all  or  at 
least  so  many  that  the  number  unaccounted  for  would  be  less  than  one 
hundred.  But  here  we  find  undisputed  testimony  showing  that  within  a 
few  days  of  that  time  he  was  the  owner  of  two  hundred  shares,  and  there 
is  no  evidence  excluding  them  from  the  ownership  at  the  date  mentioned. 
If  he  were  the  owner  of  such  shares  at  the  date  named,  there  is  no  evidence 
other  than  the  absence  of  record  in  the  books  to  show  that  he  did  not  sur- 
render certificates  for  one  hundred  shares  in  lieu  of  Certificate  No.  544. 
Adding  Fairley's  testimony  to  the  presumption  raised  by  a  certific'ate 
given  under  the  hands  of  the  president  and  secretary  of  the  company,  and 
having  its  corporate  seal,  they  make  a  case  in  favor  of  Rawson  &  Son  so 
strong  that  we  can  not  say  the  verdict  is  plainly  against  the  weight  of  the 
evidence,  even  if  all  the  entries  in  the  books  be  taken  as  true ;  and  if  they 
should  not  be  so  taken,  then  the  defense  of  the  company  utterly  failed. 

Judgment  affirmed.  Force,  J.,  concurs.  Harmon,  J.,  did  not  .«?it  in 
this  case. 

Hoadly,  Johnson  &  Colston,  Ramsey,  Maxwell  &  Matthews,  for 
plaintiffs  in  error. 

Kittredge  &  Wilby,  Paxton  &  Warrington,  for  defendants  in  error. 
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[Hamilton  Common  Pleas,  Joint  Session.] 
Johnston,  Buchwalter,  Maxwell,  Mathews,  Robertson  and  Huston  JJ. 

In  re  Albert  J.  Cunningham. 

When  funds  of  a  client  are  in  the  hands  of  the  county,  and  are  tied  up  by  claims  and 
liens,  but,  by  mistake  of  the  auditor's  clerk,  a  warrant  for  the  full  amount  is 
handed  to  the  attorney,  who  has  knowledge  of  the  liens,  and  the  mistake,  but, 
being  threatened  by  injunction  on  behalf  of  the  lienholders,  promises  to  hold 
the  fund  until  their  claims  could  be  ascertained  and  then  pay  ihem,  but  instead, 
pays  the  fund  to  the  client,  who  appropriates  it  to  his  own  use,  he  is  guilty  of 
unprofessional  conduct  to  be  puni!>iie(i  hy  ilie  court,  ilie  punishment  to  be  uiiti- 
gated  upon  restoration  of  the  money,  and  in  view  of  the  general  good  character 
of  the  attorney. 

Robertson,  J. 

At  the  last  May  term  of  this  court  complaint  was  made  by  some  mem- 
bers of  this  bar  to  Judge  Conner,  of  this  court,  that  the  respondent,  an  at- 
torney and  member  of  this  bar,  had  been  guilty  of  unprofessional  conduct, 
and  in  pursuance  of  the  statute  in  that  regard,  which  directs  that  "when  it 
in  any  manner  comes  to  the  knowledge  of  any  judge  in  whose  court  said 
attorney  practices,  that  such  attorney  is  probably  guilty  of  any  of  the 
causes  for  suspension  or  removal  mentioned  in  the  statute,  the  judge  is 
required  to  cause  proceedings  to  be  instituted  against  such  attorney." 
Judge  Conner  on  a  preliminary  hearing,  finding  that  there  was  probabil- 
ity of  guilt,  in  pursuance  of  the  statutory  direction,  made  an  order  direct- 
ing charges  to  be  prepared,  preferred  and  prosecuted,  and  as  directed  by 
the  court,  counsel  formulated  the  charge  and  specifications,  in  accordance 
with  the  evidence  as  they  received  it  from  the  witnesses,  and  which  were 
filed  in  this  court  on  October  i,  1886. 

The  charge  is,  that  the  respondent,  Albert  J.  Cunningham,  was  on  or 
about  July  2,  1886,  guilty  of  unprofessional  conduct  involving  moral  tur- 
pitude— ^to  which  charge  there  are  two  specifications. 

The  first  specification  in  substance  is,  that  Mr.  Cunningham  as  the 
attorney  of  one  Frank  Pollock,  in  a  cause  in  this  court,  on  or  about  July 
1st  recovered  a  judgment  for  $1778.36,  in  favor  of  Pollock,  against  the 
board  of  county  commissioners,  upon  a  contract  for  materials  and  labor 
furnished.  But  prior  to  the  recovery  of  that  judgment,  sub-contractors 
had  filed  with  the  board  of  county  commissioners  attested  claims,  as  liens 
against  the  amount  due  Pollock  under  his  contract,  amounting  to  $1,- 
51940,  of  which  claims,  or  liens,  Mr.  Cunningham  had  knowledge,  and 
the  amount  of  which  claims  it  was  the  duty  of  the  auditor  to  retain  in  his 
hands,  out  of  the  amount  due  Pollock. 

That  Mr.  Cunningham  as  Mr.  Pollock's  attorney  received  from  the 
county  auditor  a  warrant  upon  the  county  treasurer  for  $1,506.63,  an 
amount  largely  in  excess  of  the  amount  payable  on  the  judgment  if  all  the 
claims  filed  as  liens  had  been  deducted.  And  which  warrant  for  $1,506.63 
was  so  drawn  by  mistake  of  the  auditor's  clerk,  and  that  Mr.  Cunning- 
ham, with  knowledge  of  such  mistake,  drew  the  amount  of  the  warrant 
horn  the  county  treasurer,  and  paid  it  over  to  his  client,  who  appropri- 
ated it  to  his  own  use. 

The  second  specification  is  in  substance  the  same  as  the  first,  with  the 
additional  allegations,  that  while  the  money  so  drawn  was  in  Mr.  C.'s 
hands,  he  was  advised  of  the  mistake,  by  the  county  solicitor,  on  behalf  of 


7 1 8  OHIO  DECISIONS.  Vol.  XVI. 

447  Hamiltou  Common  Pleas. 

the  auditor,  treasurer,  and  board  of  commissioners,  and  by  the  attorneys 
of  the  sub-contractors  who  claimed  liens — and  advised  that  proceedings 
would  be  at  once  begun  to  enjoin  him  from  paying  the  money  to  his  client, 
unless  he  would  give  his  word  that  he  would  retain  the  money  in  his 
hands,  until  the  exact  amount  of  the  sub-contractor's  accounts  and  liens 
were  ascertained,  and  would  then  apply  so  much  of  the  money  in  his  bands 
as  was  necessary  to  their  payment,  or  pay  the  money  back  into  the  county 
treasury,  which  he  gave  his  word  to  do,  notwithstanding  which,  on  the 
second  business  day  thereafter,  without  notice  to  the  attorneys,  he  paid 
the  money  over  to  Pollock,  who  appropriated  it  to  his  own  use. 

To  this  charge  and  specifications  the  respondent  answers,  that  he  is 
not  guilty  of  unprofessional  conduct  involving  moral  turpitude  as  alleged. 

The  statute  under  which  these  proceedings  were  instituted  provides 
that  (sec.  563,  R.  S.)>  the  supreme  court,  district  court  (now  circiiit),  or 
court  of  common  pleas,  may  suspend  or  remove  any  attorney  at  law  ffom 
office,  for  either  of  the  following  causes :  Misconduct  in  office,  conviction 
of  a  crime  involving  moral  turpitude,  or  unprofessional  conduct  involving 
moral  turpitude. 

The  charge  in  this  case  is  confined  to  the  ground  last  mentioned  in 
the  statute,  and  the  questions  presented  are:  ist,  whether  the  acts  and 
conduct  described  in  either  of  these  specifications  amount  to  unprofes- 
sional conduct  involving  moral  turpitude,  and  if  it  does,  then :  2d,  whether 
the  facts  therein  charged  have  been  established  by  the  evidence  with  that 
degree  of  certainty  required  by  law. 

Messrs.  Avery  and  Warrington — in  support  of  the  charges — argue 
that  the  specifications  have  been  established  by  the  evidence ;  that  unpro- 
fessional conduct  need  not  be  criminal  conduct,  but  if  unprofessional, 
moral  turpitude  must  be  involved;  that  the  word  "moral  turpitude''  im- 
plies corruption,  baseness :  as  a  metal  is  base  because  of  the  alloy  in  it ; 
that  the  standard  is  that  of  the  profession,  and  moral  turpitude  is  any  want 
of  that  integrity  in  professional  relations  for  which  the  lawyer  pledges 
himself  upon  his  admission  to  the  bar,  and  citing : 

Brounsall's  case,  Cowp.,  829;  Blake's  case,  3  Ell.  &  E.,  34;  Garland's 
case,  4  Wall.,  378;  Percy's  case,  36  N.  Y.,  351 ;  Goodrich's  case,  79  III.. 
148;  Baker's  case,  10  Bush.,  592;  Leigh's  case,  i  Munf.,  481 ;  Kimball's 
case,  64  Me.,  140;  Hand's  case,  9  Ohio,  42;  Gates'  case,  2  Atl.  Rep.,  214; 
Murphy's  case,  6  N.  E.  Rep.,  495 ;  Burr's  case,  28  N.  W.  Rep.,  a6i ;  El- 
dridge  case,  82  N.  Y.,  161. 

Messrs.  Ramsey  &  Morrell,  for  respondent,  argue  that  Mr.  C.  pro- 
ceeded upon  the  theory  and  belief  that  the  liens  were  not  valid  liens ;  that 
he  had  no  exact  knowledge  of  their  amount ;  that  the  warrant  coming  into 
his  hands  without  fault  of  his,  and  his  client  having  assured  him  that  he  in- 
tended to  pay  all  his  just  debts,  his  duty  to  his  client  under  the  circum- 
stances permitted  his  paying  the  money  to  him,  without  involving  miscon- 
duct; that  this  is  a  statutory  proceeding;  that  the  statutory  grounds  for 
suspension  or  removal  are  exclusive,  and  restrict  the  discretion  of  the 
court  as  to  conduct  outside  of  office,  as  this  is  charged  to  be ;  that  there  is 
no  conduct  here  charged  which  involves  moral  turpitude  within  the  mean- 
ing of  the  statute,  or  if  charged,  in  view  of  the  explanations,  proof  of  act- 
ing on  advice  and  his  previous  good  character,  is  not  proved. 

Citing:  Com'rs  v.  O'Connor,  86  Ind.,  531 ;  In  re  Blake,  3  El.  &  nl., 
34;  In  re  Wall,  107  U.  S.,  265;  State  v.  Foreman,  3  Mo.,  412;  Ex  parte 
Garland,  4  Wall,  378;  2  Halst.  L.  Rep.  (N.  J.),  197;  State  v.  Chapman,  11 
Ohio,  430. 
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Whether  the  acts  and  conduct  described  in  the  specifications  are  such 
as  fall  within  the  statutory  grounds  for  removal  or  suspension  from  office 
depends  upon  what  meaning  attaches  in  this  connection  to  the  terms  "un- 
professional" and  "moral  turpitude."  In  the  learned  professions  conduct 
is  said  to  be  unprofessional  when  it  is  contrary  to  the  established  proprie- 
ties of  the  profession.  In  the  legal  as  well  as  in  the  other  professions, 
there  are  rules  and  proprieties  of  the  profession  the  violation  of  which  can 
not  be  said  to  clearly  invade  the  field  of  morals,  or  the  ethics  of  the  pro- 
fession ;  but  there  are  others  which  as  clearly  invade  the  domain  of  morals, 
and  these  are  the  rules  and  proprieties  to  which  the  expression  "moral  tur- 
pitude" attaches,  and  where  such  rules  are  violated,  the  act  of  violation  in- 
volves moral  turpitude.  In  other  words  unprofessional  conduct  involving 
moral  turpitude  simply  designates  one  class  of  irregularities  over  which 
the  courts  are  given  jurisdiction.  For  the  infringement  of  any  or  all  of  the 
other  rules  and  proprieties  of  the  profession,  whatever  they  may  be,  the 
profession  may  regulate  or  discipline,  by  exclusion  from  societies,  or  by 
failure  to  consult  with,  or  otherwise,  as  the  matter  may  require ;  but  for  ir- 
regularities and  wrongs  done  in  the  peformance  of  acts  connected  with  cr 
growing  out  of  the  profession  of  the  law,  where  such  acts  invade  the  pro- 
vince of  morality,  the  courts  are  given  disciplinary  power. 

In  attempting  to  fix  a  standard  by  which  we  may  measure  what  con- 
duct falls  within  and  what  without  the  jurisdiction  of  courts  under  our 
statute,  we  do  not  aim  to  enter  the  field  of  legal  ethics  beyond  the  require- 
ments of  the  case  under  consideration.  For  that  purpose  we  think  it  will 
not  be  questioned  that  the  principles  of  good  faith,  honesty  and  recitude, 
in  all  professional  business  intercourse,  as  these  principles  are  ordinarily 
apprehended  by  men,  are  essential  rules  of  moral  conduct,  and  may  safely 
be  recognized  as  controlling  rules  in  the  legal  profession,  and  of  which  the 
willful  violation  involves  moral  turpitude. 

The  word  "turpitude"  (from  the  Latin  turpis,  foul,  base)  has  various 
significations  in  its  English  use.  Bouvier  says  that  an)rthing  done  con- 
trary to  justice,  honesty,  modesty  or  good  morals,  is  said  to  be  done  with 
turpitude,  and  such  meaning  we  believe  the  legislature  intended  to  attach 
to  its  use  in  the  present  connection. 

Measured  by  this  standard,  the  acts  and  conduct  set  out  in  the  speci- 
fications fall  within  the  jurisdiction  of  the  courts,  and  describe  a  willful 
violation  of  those  cardinal  rules  of  the  profession,  viz. :  good  faith,  hon- 
esty, and  rectitude  in  professional  business  intercourse.  We  find,  there- 
fore, that  each  of  the  specifications  charge  unprofessional  conduct  involv- 
ing moral  turpitude. 

It  remains,  therfore,  but  to  consider  whether  the  specifications  have 
been  established  by  the  testimony  with  that  degree  of  certainty  required 
by  law  in  cases  of  this  character. 

Many  of  the  facts  relating  to  the  transaction  are  undisputed.  It  is  not 
controverted  but  that  Mr.  Cunningham  was  the  attorney  of  Pollock  and 
represented  the  claim  of  Pollock  before  the  county  commissioners,  and  on 
their  rejection  of  the  claim  brought  suit,  and  with  the  consent  of  the  coun- 
ty solicitor,  recovered  a  judgment  for  $1,778.36;  that  thereafter  he  re- 
ceived a  letter  from  the  county  solicitor  to  the  auditor  which  Mr.  Cun- 
ningham delivered  in  connection  with  his  demand  for  the  warrant — ^the 
letter  being  as  follows : 

Cincinnati,  July  ist,  1886. 
Joseph  W.  Brewster,  Esq.,  Auditor  of  Hamilton  county. 

Dear  Sir:    The  judgment  in  favor  of  Pollock  against  the  commis- 
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sioners  for  $1,778.36  is  final.  After  deducting  the  amount  due  the  lien- 
holders  whose  liens  are  filed  with  you  the  balance  can  be  paid  to  Pollock 
or  his  attorney,  Mr.  A.  J.  Cunningham. 

Respectfully, 

Rufus  B.  Smith,  County  Solicitor. 

That  the  auditor  drew  a  warrant  upon  the  treasurer  for  the  full 
amount  of  $1,778.36  and  sent  a  messenger  with  Mr.  Cunningham  to  the 
treasurer's  office,  to  bring  back  to  the  auditor  the  sum  of  $271.63  the  full 
amount  of  the  liens  on  file  with  the  auditor  as  the  auditor's  clerk  then  sup- 
posed— ^leaving  $1,506.63  in  Mr.  Cunningham's  hands  as  the  attorney  of 
Pollock.  That  Mr.  Cunningham  retained  of  that  sum  $275  for  fees  and 
services,  and  $25  for  some  former  services  to  Mr.  Pollock's  father.  That 
the  morning  after  the  receipt  of  this  money  by  Cunningham  the  county 
solicitor  and  the  attorneys  for  the  lienholders,  and  Mr.  fwatchman  from 
the  auditor's  office,  all  cjdled  upon  him  in  reference  to  the  fact  that  part  of 
the  claims  filed  as  liens  at  the  auditor's  office  had- not  been  deducted  from 
the  amount  of  the  judgment ;  that  on  the  Sth  of  July,  Mr.  Cunningham  gave 
his  check  to  Mr.  Pollock  for  the  balance  of  the  amount  collected  after  de- 
ducting the  $300  retained  by  him,  and  that  Mr.  Pollock  has  retained  that 
money,  and  no  part  of  it  has  been  applied  to  satisfy  the  claims  of  the  sub- 
contractors, which  in  fact  were  on  file,  in  the  auditor's  office,  at  the  Jmt 
the  warrant  was  drawn  and  the  money  received  upon  it. 

Each  and  all  of  these  facts  are  admitted  by  Mr.  Cunningham  and  the 
only  material  points  controverted  by  him  are,  ist  the  fact  of  his  knowledge 
of  the  amount  and  validity  of  the  claims  filed  in  the  auditor's  office  at  the 
time  he  received  the  warrant  to  draw  the  money,  and  2d,  as  to  v.'hat  trans- 
pired in  the  conversations  between  Twatchman,  Smith,  Coffey,  Ferris  and 
himself  in  reference  to  the  matter,  on  the  day  following  the  receipt  of  the 
money  by  him. 

On  these  controverted  points  we  find  the  testimony  clear  and  convinc- 
ing, that  Mr.  Cunningham  before  obtaining  the  judgment  had  knowledge 
of  claims  made  by  sub-contractors,  and  that  such  claims  were  filed  with 
the  board  of  county  commissioners,  as  and  for  liens  against  the  money 
coming  to  Pollock  under  his  contract — that  he  had  conversed  with  some 
of  the  attorneys  representing  such  lienholders,  and  knew  substantially 
their  nature,  and  an  approximation  of  their  amount;  that  a  schedule  of 
such  claims  had  been  prepared,  if  not  by  himself,  at  least  with  his  full 
knowledge,  in  which  Mr.  Pollock  had  indicated  the  exact  amount  which 
he  admitted  being  due  and  owing  the  sub-contractors,  and  that  at  the 
time  he  drew  the  money,  he  knew  that  the  $271.63  retained  by  the  auvHtor 
out  of  the  $1,778.36  was  not  enough  to  satisfy  the  claims  that  were  on  file. 

That  subsequently  and  while  the  money  was  yet  in  his  possession,  he 
was  fully  advised  of  the  claims  of  the  sub-contractors,  and  fully  advised 
that  the  amount  paid  him  was  largely  in  excess  of  what  the  letter  from  the 
county  solicitor  authorized,  and  largely  in  excess  of  what  the  auditor 
would  have  paid  him  but  for  a  clear  and  palpable  mistake  made  by  the 
clerk.  That  being  so  advised,  he  promised  the  attorneys  representing 
the  lienholders  that  he  would  not  pay  the  money  to  his  client,  but  would 
hold  it  in  his  hands  subject  to  the  adjustment  and  payment  of  their  claims 
against  it,  or  pay  it  back  into  the  county  treasury.  Notwithstanding  all 
of  which,  without  notice  to  the  attorneys,  he  did  pay  the  money  to  his  cli- 
ent, retaining  the  sum  of  $300  as  stated.  Paying  over  to  Mr.  Pollock  the 
sum  of  $1 ,206.63  when  he  knew  that  it  was  a  sum  largely  in  excess  of  what 
Pollock  had  admitted  would  be  coming  to  him  after  the  satisfaction  of  the 
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sub-contractors'  claims — when  he  knew  or  had  reason  to  know  that  Mr. 
Pollock  was  insolvent  or  financially  irresponsible.  And  moreover,  that 
from  Mr.  Pollock's  persistence  and  unreasonable  haste  in  demanding  the 
money,  in  chasing  him  from  his  office  to  his  home ;  from  his  house  to  the 
house  of  a  friend  in  the  country,  early  and  late,  on  Sunday  and  week  days, 
at  his  office  in  his  housfe,  and  at  the  house  of  friends,  everywhere,  Pollock 
was  threatening,  demanding,  and  begging  the  money  to  be  turned  over 
to  him — ^telling  him  that  with  the  money  in  his  pocket,  he  could  settle  hi<: 
own  debts  on  his  own  terms. 

Such  conduct  we  say,  on  the  part  of  Pollock,  in  view  of  the  knowl- 
edge Mr.  Cunningham  had  of  the  sub-contractors'  claims,  and  the  pecun- 
iary irresponsibility  of  his  client,  should  have  satisfied  his  mind  that  Pol- 
lock's purpose  was  to  put  the  money  beyond  the  reach  of  his  creditors  and 
those  who  were  justly  entitled  to  it. 

Instead  of  retaining  the  money  as  we  find  he  had  promised  to  do,  he 
sought  legal  advice  as  to  his  duty  towards  his  client,  and  on  that  advice 
paid  the  money  over.  And  in  seeking  such  advice  it  does  not  appear 
from  the  evidence  that  he  stated  the  whole  facts  as  we  find  them,  but  onlv 
such  facts  as  are  embraced  in  the  first  specification,  if  all  of  them. 

The  advice  he  received  was  no  doubt  hastily  and  inconsiderately 
given,  but  whatever  be  the  merits  of  the  advice  he  received  in  regard  to 
this  matter,  he  is  too  old  as  a  practioner  to  need  to  be  advised ;  that  no 
required  fealty  to  client's  interest  could  require,  or  permit  him,  to  do  a 
wrong  to  any  one,  or  to  act  dishonestly.  That  in  this  case  great  wrong 
was  done,  requires  no  fine  sense  of  moral  perception  to  recognize.  The 
sub-contractors  had  done  substantially  what  the  statute  directed  they 
should  do,  to  secure  the  payment  of  their  claims  in  preference  to  the  pay- 
ment of  Pollock.  Their  claims  were  for  work  and  labor  and  possibly  ma- 
terials furnished  the  contractor  in  his  contract  with  the  commissioners, 
and  of  that  class  of  claims  which  appeal  not  only  to  the  protection  of  law, 
but  to  the  sympathies  of  all  well-minded  persons  for  their  protection. 
They  at  least  had  acquired  a  right  to  present  their  claims  against  this  fund, 
for  tiie  consideration  of  the  courts  before  Pollock  could  appropriate  it — 
and  it  was  not  for  the  respondent  to  say  that  their  liens  were  invalid — ^nor 
would  their  right  be  finally  determinable  by  this  court ;  they  were  entitled 
to  the  judgment  of  the  supreme  court,  if  the  inferior  courts  held  adversely 
to  them,  and  if  by  judgment  of  the  supreme  court  their  liens  were  held 
valid,  they  had  acquired  the  right  to  obtain  the  money  by  speedy  process, 
without  being  obliged  to  trust  to  the  result  of  an  execution  against  cither 
Pollock  or  the  respondent. 

That  right  was  destroyed  by  the  respondent's  act.  And  in  that  con- 
necrtion,  the  fact  that  their  claims  were  not  set  up  in  the  Pollock  suit,  was,  to 
say  the  least,  attributable  in  part,  to  the  advice  and  desire  of  the  respond- 
ent. 

We  find,  therefore,  that  the  testimony  establishes  the  truth  of  the 
charge  and  the  specifications  in  every  essential  particular ;  and  that  what- 
ever the  rule  of  law  may  be,  whether  the  charges  must  be  clearly  proven,  or 
proven  beyond  a  reasonable  doubt,  the  court  is  unanimous  that  the 
charge  and  specifications  have  been  proven  beyond  reasonable  doubt,  and 
that,  while  the  wrong  stands  unmitigated  by  full  reparation  and  restitution 
of  the  money  to  the  county  treasury,  that  it  is  in  the  nature  of  a  continuing 
wrong,  meriting  the  full  penalty  of  the  law— disbarment.  But  in  view  of 
the  respondent's  long  and  honorable  career  at  the  bar,  as  the  evidence  dis- 
closes ;  in  view  of  the  offer  the  respondent  made  when  the  matter  first 
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came  before  Judge  Connor,  that  he  would  hold  himself  responsible  for 
any  judgment  that  might  be  obtained  against  his  client,  on  account  oi  any 
ox  the  claimed  liens,  and  in  view  of  all  the  mitigating  circumstances,  it  is 
the  opinion  of  the  court  that,  if  the  full  amount  of  such  attested  claims  as 
were  on  file  in  the  auditor^s  office  on  the  ist  day  of  July,  1886,  against  Pol- 
lock, and  which  were  deducted  from  the  judgment,  is  refunded  and  paid 
back  into  the  county  treasury,  within  ten  days  from  this  date,  with  inter- 
est, that  ii  should  be  considered  in  mitigation  of  punishment,  and  then 
that  the  sentence  should  be  suspension  for  thirty  days  and  payment  of  the 
costs  of  this  proceeding. 


TURNPIKES.  30 

[Hamilton  Common  Pleas.] 

Madisonvillb  (Vili^age)  V.  Walnut  Hills,  Madison  &  Plainvillk 

Turnpike  Co. 

The  dntj  to  keep  in  repair  that  part  of  a  turnpike  road  which  becomes  included  in 
the  extension  of  the  limits  of  a  municipal  corporation  devolves  upon  the 
municipal  corporation,  as  it  becomes  a  street  under  sec.  3491  Rev.  Stat,  and 
the  words,  "no  toll  shall  be  taken  thereon,''  means  no  toll  therefor  or  for  that 
part;  hence  no  inspectors  can  be  asked  for  under  sec.  3482,  by  the  municipal 
corporation  to  ascertain  if  such  part  of  the  road  has  been  abandoned  by  reasoo 
of  non-repair  and  this  is  so,  although  the  toll  gate  has  not  been  removed  out- 
side the  limits,  for  the  gate  was  by  sufferance  and  the  tolls  unlawfuL 

Johnston,  J. 

Application  has  been  made  under  sec.  8482,  Rev.  Stat.,  for  the  ap- 
pointment of  two  inspectors,  to  examine  that  portion  of  defendant's  road 
within  plaintiff's  limits,  and  if  found  to  be  out  of  repair  to  make  report 
of  that  fact  to  the  court  under  oath  in  ten  days,  which  being  done,  said 
section  provides  that  it  shall  be  declared  by  the  court  abandoned. 

The  application  sets  out  that  in  January,  1886,  plaintifif's  council 
declared  by  resolution  that  that  portion  of  defendant's  road  was  out  of 
repairs,  served  copy  on  nearest  gate  keeper  to  the  village,  and  that  de- 
fendant failed  and  refused  to  make  any  repairs  thereon. 

Within  ninety  days  from  service  of  copy  of  resolution,  the  applica- 
tion shows  that  defendant,  having  removed  its  toll-gate  from  within  the 
corporate  limits  of  plaintiff,  and  located  it  more  than  eighty  rods  outside 
thereof,  commenced  an  action  for  compensation  for  the  value  of  its  road 
within  plaintiff's  corporate  limits. 

Plaintiff  by  way  of  cross- petition  sought  in  defendant's  action  for 
compensation  to  enforce  what  is  sought  in  this  application.  The  court, 
on  motion  of  defendant  dismissed  that  cross-petition.  The  hearing  of 
defendant's  action  for  compensation  awaits  the  determination  by  the 
court,  of  this  application. 

Counsel  for  the  Turnpike  Company  appear  and  resist  the  appoiirt- 
ment  of  inspectors: 

1.  Because  sec.  3482  has  application  only  to  turnpike  companies 
having  a  portion  of  their  road  within  a  municipal  corporation  without  a 
toll  gate  thereon,  within  its  limits.  When  plaintiff  was  incorporated  it 
embraced  a  toll  gate  of  defendant  within  Its  limits. 

2.  Because  by  virtue  of  sec.  8491,  Rev.  Stat,  that  portion  of  de- 
fendant's road  is  and  was,  when  the  resolution  to  repair  was  passed  and 
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served  on  the  defendant,  in  law,  a  public  street  of  the  village  to  be  kept 
in  repair  by  it  and  not  by  the  Turnpike  Company. 

3.  Because  sec.  3482  undertakes  to  deprive  defendants  of  a 
valuable  part  of  its  road  and  franchises,  without  due  process  of  law — 
without  any  compensation,  and  without  a  trial  by  jury,  and  hence  is  un- 
constitutional. 

Elaborate  oral  arguments  were  submitted  covering  all  these  grounds. 
I  do  not  consider  it  necessary  to  go  over  them  all,  but  briefly  to  say 
that  in  my  judgment  section  9  of  the  charter  of  defendant,  sec.  3491, 
Rev.  Stat.,  referred  to,  and  the  Supreme  Court's  construction  thereof,  in 
the  case  of  Turnpike  Co.  v.  Kelley,  41  Ohio  St.,  144,  are  decisive  of  the 
application  presented — and  the  request  thereunder  for  inspectors. 

Section  9  of  defendant's  charter,  to  be  found  in  vol.  45  Local  Laws, 
p.  125  (1842),  provides  in  substance,  **that  this  turnpike  company  shall 
be  subject  to  the  provisions  of  all  laws  now  in  force  or  that  might  there- 
after be  enacted  for  the  purpose  of  governing  and  operating  such  com- 
panies generally  in  this  state." 

That  subjected  defendant  to  all  the  provisions  of  section  34,  S.  & 
C,  295,  and  its  amendments,  it  now  being  known  in  the  revision  as  sec. 
3491,  (Rev.  Stat);  12  Ohio  St.,  263,  Lorain  Plank  Road  Co.  v.  Cotton. 
It  is  unnecessary  to  quote  the  whole  section.  It  now  provides, 
among  other  things,  that  '*No  company  shall  hereafter  erect  a  toll  gate 
and  collect  tolls  within  the  limits  of  any  city  or  village,  or  within  eighty 
rods  of  such  limits;  and  when  by  the  creation  of  a  village  or  the  exten- 
sion of  the  limits  of  a  city  or  village,  a  toll-gate  is  brought  within  such 
limits,  or  within  eighty  rods  thereof,  the  company  shall  remove  the  toll 
gate  to  a  point  not  nearer  to  such  limits  than  eighty  rods,  and  so  much 
of  its  road  as  is  included  within  the  limits  of  such  city  or  village  shall 
become  a  public  street,  and  be  kept  in  repair,  as  other  public  streets,  but 
no  toll  shall  be  taken  thereon." 

In  the  Kelly  case  (41  Ohio  St.,  144)  referred  to,  the  question  before 
the  court  was,  whether  Kelly  and  sureties  could  be  held  liable  on  an 
injunction  bond  given  to  indemnify  the  Turnpike  Company  against  loss, 
having  obtained  a  temporary  injunction  restraining  the  collection  of 
tolls  at  the  gate,  on  its  road,  that  bad  become,  by  the  extension  of  Cin- 
cinnati's limits,  embraced  therein.  The  injunction  was  dissolved.  In 
an  action  on  the  bond  there  was  a  recovery  for  loss  of  tolls,  pending  the 
injunction. 

The  court  held,  in  deciding  the  case: 

'•1.  Section  34,  act  of  May  1,  1852,  (S.  &  C,  295,)  made  it  unlaw- 
ful *to  keep  up*  the  toll  gate,  or  collect  tolls  thereat,  after  the  city  line 
included  it.  Section  600  of  the  act  of  May  7,  1869  (66  Ohio  L.,  251), 
did  not  repeal  or  modify  said  sec.  34. 

**2.  Notwithstanding  the  judgment  in  the  injunction  suit,  the 
company  cannot  recover,  as  damages,  toll^  *Jiat  it  cculd  not  lawfully 
have  collected  if  the  injunction  had  not  been  granted."  The  decision 
was  rendered  in  1884.  When  Turnpike  Co.  v.  City  of  Springfield,  27 
Ohio  St.,  584,  was  decided  (1875)  sec.  34  did  not  forbid  collection  of 
tolls  for  the  part  of  the  turnpike  road  inside  the  corporation  at  a  point 
eighty  rods  outside.  It  did  not  declare  the  road  inside  the  corporate 
limits  to  be  a  public  street  as  sec.  3491  has  ever  since  the  revision  in 
1881 — nor  did  this  same  sec.  34,  as  it  stood  amended,  when  the  case  of 
City  of  Cincinnati  v.  Scarborough,  and  this  same  turnpike,  was  decided 
by  the  Hamrlton  district  court,  6  Dec.  Re.,  874  (s.  c.  8  Am.  Law  Rec.) 
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562),  (1880),  read  as  it  does  now,  amended  and  numbered  as  3491. 
Compensation  was,  by  the  amendment  of  April  4,  1878,  to  be  made  be- 
fore the  removal  of  the  gate — and  there  was  still  no  provision  for  its 
becoming  a  street  as  now  provided  in  sec.  3491. 

The  court  in  41  Ohio  St.,  decided  directly  that  it  is  unlawful  to 
collect  toll  at  a  gate  on  a  turnpike  road  brought  within  the  municipal 
limits  by  the  extension  thereof  beyond  it.  The  gate  must  be  removed 
eighty  rods  beyond  the  municipal  limits.  The  very  act  of  removal— if 
the  legislative  act  itself  did  not  eo  instanti  do  so — makes  the  portion 
within  such  limits  a  public  street  of  the  municipal  corporation,  ^*to  be 
kept  in  repair  as  other  public  streets,  but  no  toll  shall  be  taken  thereon.*' 

This  last  expression  is  equivalent  to  **no  tolls  shall  be  taken  there- 
for— for  that  part.**  It  could  not  be  taken  thereon,  for  what  precedes 
provides  for  the  removal  of  the  gate  therefrom.  Having  theiefore  be- 
come a  public  street  of  the  municipal  corporation,  to  be  kept  in  repair 
as  other  streets  of  the  corporation,  and  the  forbidding  of  any  toll  to  be 
taken  for  travel  thereon,  it,  to  my  mind,  is  clear  that  there  remains  no 
obligation  on  the  Turnpike  Co.  to  repair.  The  obligation  to  repair 
carries  with  it  the  right  to  take  tolls.  If  the  right  to  take  tolls  ceases,  and 
it  certainly  does  if  it  becomes  unlawful  to  do  so,  and  it  has  become  a 
public  street  of  the  corporation,  the  obligation  to  repair  necessarily  ceases. 
They  stand  or  fall  together.  As  sec.  3491  now  stands,  the  collection  of 
tolls  at  a  gate  within  a  municipal  corporation,  the  charter  of  the  Turnpike 
Co.  reading  as  does  sec.  9  of  defendant's,  is  done  by  mere  sufferance. 
The  municipal  authorities  can  at  any  time  proceed  to  have  the  compensa- 
tion assessed,  and  the  gate  removed.  It  being  unlawful  to  collect  tolls 
at  such  a  gate,  sec.  3482  cannot  be  employed  to  compel  repairs  within 
the  corporate  limits  by  serving  notice  upon  a  gate  keeper  unlawfully 
taking  tolls  at  a  gate  therein. 

It  is  conceded  in  the  application,  that  the  gate  no  longer  exists 
within  the  corporate  limits.  Defendant  has  complied  with  sec  3491 
and  removed  its  gate  eighty  rods  beyond.  It  has  brought  its  action  to 
have  the  compensation  assessed.  It  would,  as  I  view  it,  be  a  vain  thing 
to  appoint  inspectors  to  examine  a  portion  of  defendant's  original  road 
that  is  not  now  under  its  control,  and  for  which  it  has  no  right  to  take 
toll,  and  is  not  incumbent  upon  it  to  repair.  No  legal  obligation  to  re- 
pair existed  when  the  council  passed  its  resolution  set  out  in  the  applica- 
tion. In  what  cases  sec.  3482  applies  it  is  not  necessary  for  the  pur- 
pose of  this  opinion  to  determine.  It  is  a  statute  very  summary  in  its 
provisions — seeks  to  take  property  without  the  intervention  of  a  jury, 
and  apparently  without  the  hearing  of  witnesses;  and  whatever  its  appli- 
cation, it  should  be  strictly  construed.  In  my  judgment  it  neither 
in  letter  nor  spirit  applies  to  that  portion  of  defendant's  road  in  con- 
troversy, so  the  motion  to  appoint  inspectors  must  be  denied,  and  the 
application  will  be  dismissed. 

Paxton  &  Warrington  and  Oliver  B.  Jones,  for  application. 

Edward  Colston  and  Wallace  Birch,  contra. 
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[Warren  Common  Pleas.] 

State  op  Ohio  ex  rel.  O'Neall  v.  Frank  H.  Darby. 

1.  a  physician  who   made  the  post  mortem   being  called  as  witness  in  a  case  of 

homicide,  and  having  answered  all  questions  as  to  all  questions  of  fact,  refused 
to  testify  as  to  matters  of  opinion,  unless  paid  an  extra  compensation  as  an 
expert.     Held : 

2.  There  is  no  difference  in  Ohio  as  to  classes  of  witnesses.    The  statute  fixes  the 

witness  fees  arbitrarily,  regardless  of  calling  profession,  and  the  witness  is 
punishable  for  contempt  for  refusing  to  answer.. 

Before  O'Nball,  J. 

Timothy  Green  was  on  trial  for  manslaughter.  Dr.  P.  H.  Darby, 
subpoenaed  as  a  witness,  on  being  requested  to  be  sworn,  handed  to  the 
clerk  the  following  which  he  desired  to  be  added  to  the  oath:  **I  will 
as  to  all  matters  of  fact  for  the  usual  fee,  but  as  to  matters  of  opinion 
usually  known  as  expert  testimony,  I  will  not,  unless  guaranteed  an 
extra  fee  of  not  less  than  $25."  Three  times  after  the  oath  was  repeated 
by  the  clerk.  Dr.  Darby  added  the  words  above  quoted;  the  prosecuting 
attorney  each  time  insisting  that  the  witness  be  properly  sworn,  in 
the  ordinary  form.  The  witness -was  informed  by  the  court  that  he 
would  be  required  to  take  the  ordinary  oath;  that  if  any  question  was 
asked  which  he  did  not  deem  proper,  he  would  be  entitled  to  the  ruling 
of  the  court,  and  would  not  be  lequired  to  answer  until  the  court  should 
decide  that  the  question  put  was  proper;  whereupon  the  oath  was  ad- 
ministered in  the  usual  form  and  the  witness  took  the  witness-chair. 
After  answering  a  number  of  questions  as  to  his  profession,  the  length  of 
time  he  had  practiced,  and  after  describing  the  wounds,  etc.,  (he  being 
one  of  the  physicians  who  held  the  post  mortem  examination),  the  pro- 
secuting attorney  put  the  following  question :  *  'State  whether  in  wounds 
like  this  there  would  be  immediate  gaping,  or  would  the  lips  for  a  time 
remain  in  contact,  or  nearly  so?"  The  witness  declined  to  answer,  on 
the  ground  that  the  question  put  called  for  an  opinion,  and  not  for  a  fact. 
Witness  stated  that  he  was  willing  to  testify  to  all  matters  of  fact,  with- 
out extra  compensation;  that  it  was  his  duty  as  a  good  citizen  so  to  do; 
but  that  his  professional  opinion  was  his  stock,  or  capital  in  trade,  and 
claimed  that  he  was  not  bound  to  give  it,  even  upon  the  witness  stand, 
without  extra  compensation;  that  he  was  not,  in  the  ordinary  sense,  a 
witness,  and  that  he  could  not  be  compelled  to  testify  to  matters  of 
opinion,  i.  e.,  to  give  expert  testimony  without  extra  compensation. 
The  court  ruled  that  the  question  was  proper,  and  that  the  witness  was 
bound  to  answer.  After  a  third  refusal,  he  was  committed  to  the  custody 
of  the  sheriff,  *'to  be  imprisoned  in  the  county  jail,  there  to  remain  un- 
til he  submits  to  testify."  An  order  of  commitment  under  seal  of  the 
court,  specifying  particularly  the  cause  of  the  commitment,  and  stating 
the  question  asked  the  witness,  was  made  out  and  placed  in  the  hands  of 
the  sheriff.  On  the  following  morning  the  witness  was  brought  into 
court  and  given  the  opportunity  to  purge  himself  of  the  contempt;  again 
refusing  to  answer  the  question  put,  he  was  remanded  to  the  custody  of 
the  sheriff  and  remained  in  confinement  until  the  conclusion  of  the  trial, 
when  he  was  brought  into  court,  whereupon  the  prosecuting  attorney  by 
order  of  the  court  filed  charges  in  writing  with  the  clerk;  and  an  entry 
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was  thereupon  made  upon  the  journal.  Opportunity  was  given  the 
accused  to  he  heard  by  himself  or  counsel.  By  agreement  the  cause  was 
continued  until  December  27,  1886,  the  prisoner  being  discharged  upon 
his  own  recognizance. 

The  case  coming  on  to  be  heard,  it  was  further  agreed  that  the  ques- 
tion put  to  the  witness  should  be  treated  as  a  purely  expert  question. 

The  court  delivered  an  elaborate  opinion,  holding  that  the  English 
decisions  cited  by  defendant's  counsel,  influenced  by  the  statute  of  5th 
Elizabeth,  chap.  9,  as  they  must  have  been,  which  provides  that ;  "The 
witness  must  have  tendered  to  him  according  to  his  countenance  and 
calling,  his  reasonable  charges,'*  ought  not  to  govern  in  Ohio,  where  we 
have  no  such  statute — where  the  fees  oi  witnesses  are  fixed  by  statute 
without  regard  to  class,  calling,  countenance  or  profession;  that  for  the 
same  reasons  the  rules  laid  down  by  Ordronaux,  sec.114  -5,  Phil.  vol.  2, 
Amer.  ed.,  p.  823  ;  1st  Redf.  on  Wills,  note  44  to  page  31,  pp.  154-5, 
cannot  he  regarded  as  the  law  in  this  state;  that  these  rules  depend  for 
their  support  upon  the  English  cases.  The  same  is  true  of  the  statement 
of  Bouvier  and  Wharton,  that  the  weight  of  decisions  is  that  experts 
cannot  be  compelled  to  deliver  professional  opinions,  even  on  the  witness 
stand,  without  extra  compensation.     Wharton  on  Ev.,  sec.  380. 

Reviewing  the  cases  of  In  re  Roelker,  1st  Sprague's  Decisions,  276, 
where  the  court  held  :  **The  court  will  not  compel  the  attendance  of  an 
interpreter  or  expert  who  has  neglected  to  obey  a  subpoena,  unless  in 
case  of  necessity;**  the  case  of  Henry  Clark,  petitioner,  104  Mass.,  537, 
where' the  court  refused  to  allow  expenses  and  tees  of  an  expert;  and  the 
case  of  Attorney- General,  petitioner  (same  volume),  where  the  court  with 
the  consent  of  the  attorney-general^  allowed  the  fees,  the  court  said  that 
in  Massa'^husetts  they  have  a  statutory  provision,  which  allows  courts 
*'to  receive,  examine  and  allow  accounts  for  services  and  expenses  in- 
cidental to  trials,'*  and  knowing  the  particular  circumstances  under 
which  Judge  Sprague  made  his  decision  in  In  re  Roelker,  he  thought  it 
was  very  likely  that  his  decision  was  influenced  by  the  statute  just  quoted. 
In  neither  of  the  cases  was  it  decided  that  an  expert  is  entitled  to  extra 
compensation.    Judge  Sprague  intimated  that  he  ought  to  be. 

In  the  opinion  of  the  court  the  case  of  The  People  v.  Montgomery, 
18  Abbott  Rep.,  cited  by  defendant's  counsel,  was  strongly  against  the 
doctrine  contended  for.     The  case  of  Buchanan  v.  State,  25  Amer.  Rep., 

620;  53  Ind., ,  was  the  only  American  case  cited,  where  it  had  been 

directly  decided  that  an  expert  could  not  be  compelled  to  testily  without 
extra  compensation.  The  court  was  not  surprised  after  careful  examina- 
tion of  that  case,  that  Judges  Biddle  and  Niblack  dissent  from  the 
opinion  of  the  majority. 

After  a  careful  examination  of  all  the  cases,  and  the  rules  found  in 
the  text  books,  the  court  was  of  opinion  that  the  law  as  announcedjin 
Ex  parte  Dement,  53  Ala. ,  889 ;  The  People  v.  Montgomer>',  18  Abbott's 
Rep.,  was  correct. 

**That  the  word  'witness'  as  used  in  sec.  10  of  the  Bill  of  Rights  of 
the  constitution  of  Ohio,  and  in  sec.  1302,  of  the  Kev.  Stat,  of  Ohio,  as 
amended,  vol.  81,  p. ;  58,  is  used  in  its  ordinary  sense,  and  applies  alike 
to  all  who  may  be  summoned  to  testify,  whether  experts  or  non -experts, 
whether  called  to  testify  to  matters  of  fact  or  to  matters  of  opinion." 

*'The  fees  to  which  a  witness  is  entitled  are  arbitrarily  fixed  by 
statute  (sec.  1302,  amended,  vol.  81,  p.  58)  without  reference  to  class, 
countenance,  calling  or  profession." 
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**That  a  physician  is  punishable  as  for  contempt,  for  refusing  to 
testify  as  an  expert  without  being  paid  for  his  testimony  as  for  his 
professional  opinion." 

"That  it  is  contrary  to  the  spirit  of  our  government,  and  against 
public  policy  to  prefer  one  class  of  citizens  to  another  by  a  graduation  of 
fees.  If  experts  are  to  be  allowed  extra  compensation,  it  will  be  a  matter 
for  the  legislature  and  not  for  the  court.** 

The  prisoner  was  sentenced  to  pay  a  fine  of  $25  and  costs  of  pros- 
ecution. 

J.  Kelley  O'Neall,  Prosecuting  Attorney  for  the  state. 

Eltzroth  &  Thompson,  for  defendant 
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[Ross  Common  Pleas,  January  Term,  1887.] 

Bates,  Reed  &  Cooi^ey  v.  Bennett  et  ai^ 

1.  A  preferential  mortgage  by  a  debtor,  on  the  eve  of  insolvency,  to  a  trustee,  for 

his  wife  and  infant  son,  creditors,  is  not  equivalent  to  an  assignment  for  credit- 
ors generally,  under  sea  6343  Rev.  Stat.  It  is  not  so  in  the  case  of  the  wife 
because  he  could  not  have  conveyed  directly  to  her.  For  analogous  reasons  it 
is  not  so  in  the  case  of  a  creditor  under  other  disability,  as  infancy,  lunacy,  etc., 
because  to  make  a  security  as  available  to  them  as  an  adult  creditor  a  trustee  is 
necessary,  they  being  unable  to  manage  their  property. 

2.  A  mortgaee  to  one,  as  collecting  agent  of  a  society,  is  not  necessarily  a  trust 

equivalent  to  an  assignment  for  creditors,  the  collector  being  responsible  for 
money  in  his  hands.  If  he  had  loaned  the  money  to  the  mortgagor  he  is 
entitled  to  security  for  it,  though  the  society  is  benefited. 

3b  Inasmuch  as  the  probate  court  has  no  jurisdiction  to  set  aside  fraudulent  convey- 
ances, or  to  declare  transfers  to  be  preferential  and  for  the  general  benefit,  it 
follows  that,  the  fact  of  the  probate  court  being  engaged  in  administering  an 
assignment  for  the  benefit  of  creditors  does  not  prevent  the  common  pleas  from 
having  jurisdiction  to  declare  an  earlier  preferential  transfer  to  be  equivalent 
to  an  assignment  for  the  general  benefit  of  creditors. 

JSVANS,  J. 

The  plaintiffs  aver  that  John  H.  Bennett,  on  February  16,  1886,  he 
being  insolvent,  made  two  chattel  mortgages:  One  to  Harry  H.  Ben- 
nett, to  secure  an  indebtedness  to  him,  and  to  him  as  trustee,  in  trust, 
for  Eliza  Bennett  and  Jack  Bennett,  to  secure  debts  to  them;  and  one 
to  Charles  G.  Brandle,  as  trustee  for  the  Scioto  Council,  Royal  Arcanum, 
to  secure  a  debt  to  it.  They  aver  that  these  mortgages  are  assignments 
in  trust  to  trustees,  made  in  contemplation  of  insolvency,  with  intent  to 
prefer  the  creditors  named,  which,  under  sec.  634S  of  the  Rev.  Stat.,  of 
Ohio,  inure  to  the  equal  benefit  of  all  creditors. 

The  plaintiff's  are  creditors  to  the  amount  of  about  $2,053;  and  they 
pray  the  court  to  declare  that  the  said  mortgages  were  made  in  trust* 
with  the  intent  mentioned,  and  that  the  mortgagees  hold  all  the  property 
so  conveyed  to  them,  in  trust,  for  the  equal  benefit  of  all  the  creditors  of 
John  H.  Bennett. 

Six  other  chattel  mortgages  were  executed  by  said  Bennett  to  cred- 
itors: One  to  Hain  was  made  on  the  fifteenth  of  February,  which  was 
filed  with  the  recorder  on  the  eighteenth  of  February,  1886,  at  10:26 
o'clock  A.  M. ;  and  the  others  were  made  on  the  sixteenth  of  February, 
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i  and  were  filed,  together  with  the  two  mortgages  first  mentioned,  on  Feb- 

ruary 18.  1886,  at  10:30  o'clock  A.  M. 

The  plaintiffs  aver  that  ail  the  mortgages  were  given  to  secure  pre- 
existing debts.  They  further  aver  that  said  John  H.  Bennett,  on  the 
eighteenth  of  February,  1886,  made  or  attempted  to  make,  an  assign- 
ment to  David  M.  Massie  and  Charles  G.  Brandle  for  the  benefit  of  all  bis 
creditors. 

The  mortgages  are  all  upon  substantially  the  same  property— the 
stock  of  dry  goods,  notes  and  accounts^  owned  by  the  said  John  H. 
Bennett. 

The  plaintiffs  claim  that  the  attempted  assignment  is  without  force 
and  effect;  that  the  trust  mortgages  make  the  other  contemporaneous 
mortgages  »?'/,  and  put  it  out  of  the  power  of  Bennett  to  make  any  other 
valid  assignment  of  his  porperty;  and  they  ask  that  all  the  chattel  mort- 
gages, except  the  two  first  mentioned,  which  are  claimed  to  be  in  trust, 
etc.,  be  adjudged  to  be  void;  and  that  Massie  and  Brandle,  assignees,  be 
ordered  to  deliver  the  property  to  a  trustee  to  be  appointed. 

The  objects  of  the  plaintiff  in  this  action  is,  in  substance,  to  have  the 
two  mortgages  first  described  declared  to  have  been  made  in  trust,  to 
trustees,  in  contemplation  of  insolvency,  with  intent  to  prefer  creditors, 
within  the  operation  of  sec.  6343,  Rev.  Stat.,  and  that  they  inure  to  the 
benefit  of  all  the  creditors  of  the  mortgagor. 

I.  First — As  to  the  Question  of  Jurisdiction— Massie  and  Brandle, 
as  assignees,  question  the  jurisdiction  of  this  court  in  this  matter.  They 
aver  that  before  the  commencement  of  this  suit  they  had  been  duly  ap- 
pointed assignees  in  insolvency  of  John  H.  Bennett;  the  property  had 
been  transferred  to  them,  and  they  were  proceeding  to  convert  it  into 
money  under  the  order  and  direction  of  the  probate  court.  Wherefore, 
they  say,  "the  probate  court,  before  the  commencement  of  the  suit,  had 
acquired  jurisdiction  of  the  subject  matter  of  safd  trust  exclusive  of  the 
jurisdiction  of  all  other  courts,  and  the  plaintiffs  are  without  rights  to 
prosecute  this  action  in  this  court." 

The  purpose  of  the  plaintiffs  in  this  suit,  as  has  been  stated,  is  to 
have  certain  mortgages  declared  to  have  been  made  in  trust,  to  trustees, 
in  cimtemplation  of  insolvency,  with  intent  to  prefer  certain  creditors. 
Section  6344,  Revised  Statutes,  provides  that  '*the  probate  judge  *  * 
after  any  such  transfer  *  ♦  shall  have  been  declared,  by  a  court  of 
competent  jurisdiction,  to  have  been  made  *  *  in  trust  with  the  in- 
tent mentioned  in  the  next  preceding  section  (6343)  shall,  on  the  appli- 
cation of  a  creditor,  appoint  a  trustee  who  *  *  shall  recover  posses- 
sion of  all  property  *  *  and  administer  the  same  for  the  benefit  of 
creditors."  The  transfer  in  question  must  first  be  declared,  by  a  court 
of  competent  jurisdiction,  to  have  been  made  in  trust  with  the  intent 
mentioned,  etc.  The  probate  court  has  not  jurisdiction  to  so  find  and 
declare.  Although  the  probate  court  has  jurisdiction  to  direct  and  con- 
trol the  settlement  of  estates  and  trusts,  it  has  no  jurisdiction  to  set  aside 
fraudulent  conveyances,  nor  to  declare  transfers  to  have  been  made  in 
trust  with  intent  to  prefer,  etc.  That  must  be  done  by  a  court  of 
competent  jurisdiction —  "of  general  jurisdiction  in  matters  of  law  and 
equity" — before  the  administrator  or  trustee,  appointed  by  the  probate 
court,  can  recover  and  administer  the  property  so  fraudulently 
transferred. 

In  the  case  of  Spoors  v.  Coen  et  al.,  decided  by  the  Supreme  Court 
of  this  state,  on  December  7.  1886,  44  O.  S.  497,,  it  was  held: 
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**1.  Lands  that  have  been  conveyed  to  defraud  creditors  and  that 
by  section  6139  of  the  Revised  Statutes  are  made  assets  for  the  payment 
of  the  debts  of  the  deceased  grantor,  cannot  be  ordered  sold  for  such  pur- 
pose until  the  conveyance  has  been  set  aside  in  a  proceeding  commenced 
for  that  purpose  in  the  court  of  common  pleas,  no  such  jurisdiction 
having  been  conferred  upon  the  probate  court. 

**8.  An  order  made  by  the  probate  court  for  the  sale  of  such  lands, 
upon  a  judgment  of  its  own,  setting  aside  the  conveyance  as  null  and 
void,  is  oi  no  validity  whatever,  and  may  be  impeached  in  a  collateral 
proceeding  to  recover  the  land." 

In  this  matter  the  probate  court  has  no  jurisdiction  to  declare  the 
mortgages  in  question  to  have  been  made  in  trust  with  intent  to  prefer, 
etc.  That  must  be  done  by  a  court  of  competent  jurisdiction —the  com- 
mon pleas  court. 

II.  The  mortgage  to  Brandle,  collector,  etc — ^The  petition  avers 
that  a  mortgage  was  executed  to  Charles  G.  Brandle,  as  trustee  tor  the 
* 'Scioto  Council,  etc,"  with  intent  to  prefer  said  society. 

The  answer  of  Brandle,  collector,  etc.,  denies  that  the  mortgage  was 
made  to  him  as  trustee  for  the  society.  He  avers  that  at  the  time  the 
note  and  mortgage  were  nrade  he  held  the  of&ce  of  collector  for  the 
society;  and  that  the  mortgage  was  made  to  him  to  secure  an  indebted- 
ness from  Bennett  to  htm  as  such  collector.  The  mortgage  was  put  in 
evidence;  it  in  terms  is  made  to  Brandle,  as  collector,  to  secure  an  in- 
debtedness to  him  as  collector.  It  is  not  to  him  as  trustee,  in  trust,  to 
secure  an  indebtedness  from  Bennett  to  the  society,  to  secure  which  the 
transfer  was  made  to  Brandle  as  trustee. 

Brandle  was  liable,  before  the  mortgage  was  made,  to  the  society  for 
all  money  that  had  come  into  his  hands  a»  collector.  If  he  had  loaned 
the  money  to  Bennett,  he  had  the  right  to  get  security  from  him  for  it, 
by  taking  a  mortgage.  The  relation  of  debtor  and  creditor  existed  be- 
tween them.  By  doing  so  he  was  securing  himself;  and  he  would  not 
be  prevented  from  taking  security  for  himself,  because  it  might  inure  to 
the  benefit  of  the  society.  Harkrader,  etc,  v.  Leiby,  etc.,  4  Ohio  St., 
602. 

The  mortgage  to  Brandle,  collector,  is  not  a  trust  mortgage  within 
the  letter  or  spirit  of  sec.  B843,  Rev.  Stat. 

III.  The  mortgage  to  Harry  H.  Bennett,  as  trustee,  tor  Eliza 
Bennett  and  Jack  Bennett,  creditors  of  John  H.  Bennett,  was  made  in 
contemplation  of  insolvency,  in  trust;  with  intent  to  prefer  the  creditors 
ramed. 

Eliza  Bennett  is  the  wife  of  John  H.  Bennett;  Jack  Bennett  is  his 
son,  who  was  at  the  time  a  minor. 

(a)  In  the  case  of  Hitesman  v.  Donnell,  40  Ohio  St.,  287,  it  was 
held,  that  a  mortgage  of  lands  executed  by  an  insolvent  debtor  to  a 
trustee,  to  secure  a  bona  fide  indebtedness,  to  his  wife,  does  not  inure  to 
the  benefit  of  all  the  creditors  of  the  mortgagor. 

That  is  an  authority  binding  this  court,  and  is  in  point  so  far  as  the 
transfer  in  trust  for  Mrs.  Bennett  is  concerned.  It  makes  no  difference 
that  Mrs.  Bennett's  liability,  against  which  she  was  secured,  was  that  of 
surety  for  her  husband  to  Douglass;  she  had  the  right  to  take  indemnity 
against  that  liability,  and  adopting  the  language  of  the  court  in  Hites- 
man V.  Donnell,  **She  was  entitled  to  security  in  a  form  and  in  effect,  as 
available  to  her  as  that  taken  by  any  other  creditor.  *  *••  The  court 
in  that  case  says,  a  transfer  directly  from  a  husband  to  his  wife  would 
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not  be  such  security,  and  a  transfer  may  be  made  to  a  trustee  for  her. 
The  fact  that  the  security  may  benefit  or  prefer  Douglass,  does  not 
change  the  matter.  The  second  section  of  the  syllabus,  in  the  case  of 
Hardrader,  etal.  v.  Leiby  etal.,  supra ^  is:  *'The  act  *  *  does  not  aflfeci 
the  mortgage  given  by  an  insolvent  debtor  to  secure  the  debt  of  one  of 
his  creditors  or  to  indemnify  him  against  a  liability  by  indorsement  or 
otherwise,  assumed  for  the  benefit  of  the  debtor,  although  it  may  have 
the  efiFect  to  prefer  such  creditor,  and  deprive  others  of  the  ability  to  obtain 
satisfaction  of  their  claims." 

(b)  The  most  difficult  matter  presented  for  determination  is  that  of 
the  transfer  in  trust,  to  secure  the  indebtedness  to  the  minor  sons.  Did 
H.  H.  Bennett,  he  being  made  a  trustee  for  the  minor  son,  become,  by 
force  of  the  statute,  a  trustee  for  all  the  creditors  alike? 

It  cannot  be  questioned,  that  so  long  as  the  laws  of  Ohio  permit  in- 
solvent debtors  to  make  preferences  among  their  creditors,  an  infant 
creditor  has  as  much  right  to  preference  as  any  one,  and  is  entitled  to 
security  as  good,  and  in  effect  as  available  to  him  as  that  taken  by  an 
adult  creditor. 

'The  Supreme  Court  has  said  that  a  mortgage  executed  by  an  insolv- 
ent debtor  to  a  trustee,  to  secure  an  indebtedness  to  his  wife,  while  within 
the  letter  of  the  law,  sec.  6343,  does  not  come  within  the  operation  of  the 
law,  because  a  trustee  is  necessary  in  order  to  give  her  security  as  good 
and  as  available  to  her  as  that  taken  by  other  creditors;  that,  the  office 
of  the  trustee  (for  the  wife)  *  *  was  not  to  hold  the  security  of  the 
mortgage  merely  for  the  benefit  of  creditors,  but  to  hold  it  for  a  creditor 
who  could  not  have  taken  and  held  it  for  herself.  Doherty  v.  Stimmel, 
40  Ohio  St.,  294. 

Reasoning  in  a  like  way  in  regard  to  transfers,  in  tmst,  to  secure 
the  claims  of  infant  creditors:  Does  a  transfer  to  an  infant  creditor  give 
him  security  as  good,  and  as  available  to  him,  as  that  taken  by  an  adult 
creditor  for  his  debt? 

An  infant  is  not  possessed  of  capacity  and  legal  ability  to  make  a 
sale  of  property,  convert  it  into  money,  etc.  For  these  reasons,  if  the 
transfer  in  question  had  been  made  to  the  minor  himself,  a  trustee  or 
guardian  for  him,  to  control  and  dispose  of  the  property  for  his  benefit, 
would  have  been  proper  and  necessary,  and  would  have  been  appointed, 
in  order  to  secure  to  him  the  benefits— the  priority  intended.  Without 
a  trustee  or  guardian  to  manage  and  dispose  of  the  property  for  him,  the 
security  would  not  have  been  available  or  beneficial  to  him. 

It  is  true  an  infant  can  take  a  legal  title  by  purchase;  so  can  a 
lunatic.  But  if  a  debtor  desired  to  prefer  a  lunatic  creditor,  he  would 
hardly  make  the  conveyance  directly  to  him.  He  might  do  so  and  the 
lunatic  would  take  a  legal  estate;  but  as  in  the  case  of  a  minor,  the  prop- 
erty would  have  to  be  managed  by  his  guardian,  or  by  the  court. 

There  seems  to  be  no  good  reason,  as  there  must  be  a  trustee  to 
manage  and  dispose  of  the  property  transferred  to  an  infant  creditor,  why 
the  trustee  may  not  be  appointed  by  the  deed  of  conveyance.  It  can 
make  no  difference  to  the  other  creditors  as  far  as  the  trustee  is  concerned, 
whether  he  is  appointed  by  the  court,  or  by  the  deed  transferring  the 
property. 

It  is  hard  to  find  a  good  reason  for  drawing  the  line,  in  such  matter, 
at  the  wife  of  the  debtor.  The  expression  of  the  judge  in  deciding  the 
case  of  Hitesman  v.  Donnell  (40  Ohio  St.,  294),  that  the  mortgage  would 
have  inured  to  the  benefit  of  all  the  creditors  of  the  mortgagor  if  the 
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beneficiary  had  been  any  one  other  than  his  wife — is  only  a  dictum.  The 
court  was  not  deciding  whether  the  exception  would  be  made  in  favor  of 
any  other  class  of  persons  than  wives  of  the  debtors,  or  not.  There  is 
practically  but  little  reason  for  conveying  to  a  trustee  for  the  wife  of  a 
debtor  in  such  a  case.  That  a  husband  cannot  convey  directly  to  his 
wife,  is  but  little  more  than  a  theory.  That  a  wife  cannot  take  a  legal 
title  directly  from  her  husband,  is  of  but  little  consequence.  Practically 
conveyances  can  be,  and  are,  made  directly  from  husband  to  wife,  and 
are  sustained  by  the  courts. 

In  the  case  of  a  minor,  while  he  can  take  a  legal  estate,  there  are 
substantial  reasons  why  there  should  be  a  trustee  for  him. 

He  has  neither  capacity  nor  discretion  to  manage  and  dispose  of 
propertj'.  There  must  be  a  trustee  or  guardian  for  him.  If  the  convey- 
ance transferring  the  property  does  not  create  one,  one  will  be  appointed 
by  the  court. 

It  is  proper  and  usual,  when  an  infant  is  to  be  the  beneficiary,  to 
transfer  the  property  to  a  trustee  for  him.  More  substantial  reasons  can 
be  urged  for  excepting  from  the  operation  of  the  law  transfers  to  trustees, 
in  trust  for  minor  creditors,  than  can  be  urged  for  excepting  transfers  iu 
trust  for  wives. 

If  exceptions  are  to  be  'made,  they  should  not  be  made  in  favor  of 
the  wife  of  the  debtor  alone,  but  should  be  made  in  favor  of  all  classes  of 
creditors,  who  are  under  disabilities,  who  need  to  have  trustees  or 
guardians,  and  for  whom  trustees  or  guardians  are  properly  and  usually 
appointed.  Whenever  a  trustee  is  essential  in  order  to  make  the  secur- 
ity available  and  beneficial  to  the  creditor  a  transfer  of  property  to  a 
trustee,  in  trust,  to  secure  an  indebtedness  to  such  a  creditor,  will  be 
held  not  to  inure  to  the  benefit  of  all  the  creditors  of  the  mortgagor  or 
grantor. 

The  mortgage  in  question  having  been  made  in  trust  to  secure  the 
debt  of  an  infant  creditor,  who,  without  a  trustee,  or  guardian,  could  not 
have  made  the  security  available  to  himself,  will  be  held  not  to  inure  to 
the  benefit  of  all  the  creditors  of  John  H.  Bennett.  Adopting  the 
language  of  the  court  in  the  case  of  Hitesman  v.  Donnell — varying  it 
slightly — the  office  of  H.  H.  Bennett,  trustee  under  this  mortgage  was 
not  to  hold  the  security  of  the  mortgage,  merely  for  the  benefit  of  credi- 
tors, but  to  hold  it  for  a  creditor  who  could  not  have  taken  and  made  it 
available  to  himself,  as  an  adult  might  have  done. 

The  petition  will  be  •dismissed  at  the  cost  of  the  plaintififs. 

Decree  accordingly. 

B.  L.  DeWitt,  of  Columbus  and  Mayo  ft  Freeman,  for  plaintiffii* 

B.  W.  Strong,  of  Cincinnati  and  L.  T.  Neal,  for  defendants. 
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Hbnry  Whitlky  v.  Thomas  H.  I/>no  st  ai» 

A  sheriff  can  not  refuse  to  serve  a  writ  directed  to  him  in  a  civil  action  becsnse  his 
fees  are  not  paid  or  secured  in  advance,  unless  the  suit  is  brought  bj  a  non- 
resident or  firm  in  the  firm  name. 
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HUGGINS,  J, 

This  cause  was  heard  upon  a  general  demurrer  to  the  petition.  The 
petition  states,  in  substance,  that  the  defendant  Long,  at  the  time  the 
alleged  cause  of  action  accrued,  was  sheriff  of  Highland  county,  and  that 
the  other  defendants  were  his  bondsmen.  That  the  plaintiff,  being  a 
resident  of  Highland  county,  filed  his  petition  in  this  court,  with  the 
usual  precipe  attached  against  certain  dependants  upon  a  meritorious 
cause  of  action.  That  a  summons  was  duly  issued  in  said  cause  by  the 
clerk  of  this  court  d  irected  to  the  sheriff  of  this  county,  the  defendant  Long. 
That  said  Long  refused  to  serve  the  writ  unless  his  fees  for  so  doing  were 
paid  or  secured  in  advance.  That  the  plaintiff  was  poor  and  unable  to 
pay  or  secure  such  fees,  and  that  because  of  such  refusal  his  suit  did 
not  proceed,  where^jy  his  cause  of  action  accrued,  etc. 

The  question  presented  is:  Has  a  sheriff  a  right  to  refuse  to  serve 
a  writ  directed  to  him  in  a  civil  cause,  in  the  suit  of  a  resident  plain- 
tiff, unless  his  fees  are  paid  or  secured  in  advance? 

The  question  is  not  settled  by  any  decision  in  this  state.  Its  im- 
portance is  plain.  The  theory  and  practice  have  been  in  this  part  of  the 
state  that  officers  of  the  court  could  refuse  to  act  in  civil  causes  until  their 
fees  were  advanced  or  secured. 

(Section  1211  Rev.  Stat  provides.) 

"Every  sheriff  shall  execute  *  *  *  all  warrants,  writs,  and  other  process  to 
him  directed  by  the  proper  and  lawful  anthority.** 

Section  4970  Rev.  SUt  provides: 

"The  sheriff  shall  execute  every  summons,  order,  or  other  process,  return  the 
same  as  required  by  law,  and  exercise  the  powers  conferred  and  perform  the  duties 
enjoined  upon  him  by  statute  and  the  common  law." 

Section  1331.  ''No  sheriff,  coroner,  or  constable  shall  be  entitled  to  receive, 
either  on  mesne  or  final  process,  any  fees,  unless  he  return  upon  the  process  upon 
which  any  charge  shall  have  been  made,'  the  particular  items  of  such  cnarge." 

Sec.  1833.  "In  all  cases  when  demanded  by  any  person  liable  to  pay  any  feef  or 
costs  to  any  officer,  it  shall  be  the  duty  of  such  officer,  without  charge,  to  make  out, 
£.ign,  and  deliver  to  such  person,  an  itemized  bill  of  such  fees  or  costs ;  and  no  per- 
son shall  be  compelled,  after  such  demand,  to  pay  such  fees  or  costs  until  said  item- 
ized bill  is  so  made  and  delivered,  with  a  receipt  for  the  fees  and  costs  paid.** 

It  is  hard  to  see,  in  the  light  of  these  statutory  provisions,  any  sab- 
stance  in  the  question  made  in  this  case.  Sections  1211  and  4970  are 
mandatory  in  terms  and  are  not  modified,  so  far  as  I  am  able  to  find,  hat 
in  two  respects,  which  is  done  by  sec.  5340,  the  modification  being  as  to 
non-resident  plaintiffs  and  firms  suing  in  the  firm  name.  How  can  a 
sheriff  '*  ret  urn  upon  the  process  upon  which  any  charge  shall  have  been 
made  the  particular  items  of  such  charge,*'  before  he  serves  the  process? 
He  is  required  to  make  such  rettu-n  by  section  1882,  before  he  "is  en- 
titled to  receive  any  fees."  More  than  that,  how  can  a  sheriff  '*make 
out,  sign  and  deliver  *  *  an  itemized  bill  of  fees,"  as  required  by 
sec.  1333,  before  he  does  the  work;  before  he  either  serves  the  writ,  or 
makes  his  return?  How  can  a  sheriff  know  in  advance  how  much  his 
mileage  will  be?  How  will  he  know  in  advance  that  he  will  be  able  to 
make  service  at  all?  Unless  he  can  make  out  and  deliver  this  itemized 
bill  in  advance  he  can  not  compel  payment  in  advance.  I  know  of  no 
rule  of  construction  which  would  authorize  a  court,  in  the  absence  of 
any  law  restricting  sections  1211  and  4970  as  they  operate  upon  resident 
plaintiffs,  to  make  them  read  thus: 

** Every  sheriff  shall  *  *  execute  all  warrants,  writs  and  other 
process  to  him  directed  by  the  proper  and  lawful  authority,"  if  his  fees 
are  paid  or  secured  in  advance  upon  demand.  "The  sheriff  shall  execute 
every  summons"  if  his  fees  are  paid  or  secured  in  advance. 
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There  are  some  other  statutory  provisions  which  I  think  bear  upon 
this  question. 

Section  6340,  Rev.  Stat.,  before  referred  to,  provides: 

"The  plaintiff,  if  a  non-resident  of  the  county  in  which  the  action 
is  brought,  or  a  partnership  suing  by  its  company  name,  must  furnish 
security  for  costs. " 

This  is  the  only  statutory  provision,  so  far  as  I  know,  which  modifies 
those  before  quoted.  If  the  officer  could  refuse  to  proceed  In  any  case 
unless  fees  were  paid  or  secured  in  advance,  what  was  the  need  for  sec. 
5340?  It  seems  plain  enough  that  the  legislature  assumed  that  as  the 
law  stood  before  this  section,  officers  had  to  proceed  even  in  case  of  non- 
resident plaintiffs  without  security.  The  legislature  changed  the  law 
that  much,  but  there  the  change  stopped. 

Section  5596  Rev.  Stat,  provides: 

"If  an  officer  fail  to  execute  any  summons  *  *  directed  to  him, 
or  to  return  the  same  as  required  by  law,  unless  he  make  it  appear  to  the 
satisfaction  of  the  court  that  he  was  prevented  by  unavoidable  accident 
from  so  doing,  he  shall  be  amerced,"  etc. 

Sections  1211  and  4970  require  in  plain  terms  a  summons,  as  well 
as  other  writs,  to  be  executed,  the  only  limitations  upon  such  require- 
ment being  those  of  non-resident  plaintiffs  and  firms.  If  a  motion  to 
amerce  a  sheriff  was  made  upon  the  ground  that  he  refused  to  serve  a 
summons  in  the  suit  of  a  resident  plaintiff  not  a  firm,  it  would  hardly  be 
a  good  defense  of  "unavoidable  accident,"  as  meant  by  section  5596,  if 
he  said  that  such  plaintiff  refused  to  pay  or  secure  his  fees  in  advance. 

By  this  same  section  5596,  a  sheriff  can  be  amerced  as  well  for  a 
failure  to  return  the  writ  as  for  a  failure  to  serve  it,  and  by  sec.  497u  he 
is  required  to  return  as  well  as  to  serve  the  writ.  He  can  not  well  make 
his  return  unless  he  makes  a  service.  It  would  hardly  be  a  good  return 
to  say:  Received  this  writ.  The  plaintiff  refusing  to  secure  or  advance 
my  fees  I  refused  to  serve  and  now  return  the  writ. 

It  will  be  of  some  interest  to  see  how  this  question  stands  at  com- 
mon law.  Such  an  inquiry  is  perhaps  directly  in  point,  for  by  sec.  4970, 
Rev.  Stat.,  before  quoted,  a  sheriff  must  ''perform  the  duties  enjoined 
upon  him  by  statute  and  the  common  law.*' 

As  early  as  1st  Salkeld's  Reports  it  was  held: 

"The  sheriff  can  not  refu«e  to  execute  the  writ  until  his  fees  are 
paid."    Hescot's  Case,  1  Salkeld,  880. 

"And  it  seems  that  any  bond  conditioned  to  pay  him  his  fees,  or  any 
promise  to  pay  him  at  a  higher  rate,  would  be  void.*'  Atkinson  on 
Sheriffs,  278,  citing  Raym,  62;  Hutton,  52;  While  v.  Haugh,  Stra., 
1262;  Bridge  v.  Case,  Cro.  Jac,  103;  Allen  on  Sheriffs,  57. 

"The  sheriff  is  the  officer  of  the  King's  courts,  to  whom  all  writs 
and  processes  are  regularly  to  be  directed,  and  who  is  to  execute  the 
same  without  favcr,  dread,  or  corruption,  to  which  he  is  sworn. 

"And  as  this  is  an  employment  for  the  good  and  convenience  of  the 
public,  if  the  sheriff  refuse  to  receive  a  writ,  or  to  execute  it,  this  is  an 
offense  of  a  public  nature,  for  which  he  may  be  fined  and  imprisoned,  and 
such  an  injury  to  the  party  grieved  for  which  an  action  on  the  case  lies." 
Bacon's  Abridgment,  Am.  ed.,  1846,  p.  689. 

"Neither  the  sheriff  nor  his  officers  are  to  dispute  the  authority  of 
the  court  out  of  which  any  writ  or  warrant  issues,  but  are  at  their  peril 
truly  to  execute  all  such  writs  as  are  directed  to  them  by  King's  justices, 
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according  to   the  command  of  the  said  writs,  and  hereunto  they  are 
sworn.**     lb.,  p.  690. 

"I  will  do  right,  as  well  as  to  poor  as  to  rich,  in  all  things  belonging 
to  my  office.  *  *  *  i  will  truly  serve  all  the  King's  writs,  according 
to  the  best  of  my  skill  and  knowledge."  Part  of  Ancient  Oath  of  SheriflF, 
Jacob's  Law  Dictionary. 

''In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all  pro- 
cess issuing  from  the  King's  courts  of  justice.  In  the  commencement  of 
the  civil  cause  he  is  to  serve  the  writ,  to  arrest  and  to  take  bail.*' 
Tomlin's  Law  Dictionary,  480. 

**The  sheriff  is  also  bound: 

**1.  Truly  to  accomplish  and  put  in  execution  all  manner  of  writs 
•  *  *  directed  to  him  from  any  of  the  King *s  courts.  *  *  *  Sew- 
ell  on  the  Law  of  Sheriffs,  as  found  in  vol.  48,  Law  Library,  p.  30. 

It  would  seem  from  these  citations,  in  the  absence  of  any  of  a  con- 
trary tenor,  that  it  cannot  be  claimed  that  at  common  law  a  sheriff  could 
exact  his  lees  in  advance  as  a  condition  precedent  to  his  service  of  a  writ, 
and  that,  as  a  duty  of  his  office,  he  is,  at  common  law,  bound  to  serve  all 
legal  writs  to  him  directed.  If  there  was  here  no  direct  statute  compell- 
ing him  to  do  so,  it  is  probable  such  would  be  his  duty  in  Ohio  by 
virtue  of  that  part  of  sec.  4970,  which  requires  him  **to  perform  the 
duties  enjoined  upon  him  by  the  common  law.*' 

Several  cases  have  been  cited  to  support  the  claim  that  fees,  or 
security  therefor,  can  be  exacted  in  advance.  These  cases  are:  Naper 
V.  Bowers,  Wright*s  Rep.,  292;  Tilton  v.  Wright,  74  Me.,  214  ;  43  Am. 
Rep.,  578;  Preston  v.  Preston,  1  Doug.  (Mich.),  43  Am.  Rep.,  680,  note; 
John.<K)n  v.  Ralph,  Tappan*s  Rep.,  165. 

In  the  opinion  of  each  of  three  of  these  cases  it  is  said  that  an  officer 
of  the  court  can  make  the  payment  of  his  fees  a  condition  precedent  to 
the  service  of  a  writ.  But  it  appears  upon  esamination,  and  the  fact  is 
singular,  that  in  none  of  these  was  the  question  directly  made,  and  that 
the  opinions,  so  far  as  they  relate  to  it,  are  obiter. 

In  the  case  in  Wright  the  question  was  whether  an  officer  could  have 
summary  process  to  collect  fees  for  work  already  done.  The  court 
refused  attachment  to  compel  payment  of  fees  due,  and  gave  as  one  reason 
for  such  refusal  that  the  officers  could  have  protected  themselves  by  re- 
quiring fees  in  advance.  The  question,  and  the  only  one,  directly  passed 
upon  was  whether  the  officers  had  a  right  to  an  attachment  for  fees  al- 
ready done.  It  is  further  to  be  said  that  the  Supreme  Court  in  a  case  in 
which  this  case  in  Wright  was  cited,  has  not  felt  bound  by  it  upon  this 
question,  and  has  expressed  doubt  as  to  whether  the  statement  in  the 
opinion  relating  to  it  is  good  law.  Abbey  v.  Fish,  23  Ohio  St.,  403, 
413. 

In  the  case  in  74  Maine  the  question  before  the  court  was  whether 
an  attorney  was  liable  for  sheriff*s  fees  on  writs  delivered  by  the  attorney 
to  the  sheriff  for  service.  There  was  no  question  about  fees  in  advance. 
The  only  question  was  whether  the  attorney  was  personally  liable  to  the 
officer.  The  court  held  that  the  attorney  was  liable,  and  in  doing  so, 
said  that  neither  the  clerk  or  the  sheriff  **is  obliged  to  perform  the 
services  required  without  a  prepayment  of  their  respective  fees." 

In  the  Michigan  case  the  question,  and  the  only  question,  was  the 
same— that  is,  whether  the  attorney  w^s  ^iable  to  the  officer  for  fees  for 
work  already  done.  The  Michigan  court  holds  directly  the  reverse  of 
the  Maine  court,  that  the  attorney  is  not  liable,  and  in  doing  so  says  that 
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the  officer  **may  refuse  to  perform  any  of  those  services  until  he  receives 
his  pay,  or  a  personal  promise  of  the  attorney  to  pay  him."  In  both  the 
Maine  case  and  the  Michigan  case  the  statement  that  officers  can  not  be 
compelled  to  perform  services  until  they  receive  pay  is  simply  thrown  in, 
in  the  one  case  as  a  reason  why  the  attorney  is  liable,  and  in  the  other 
as  a  reason  why  he  is  not.  It  will  be  noticed,  too,  that  the  statement  in 
the  Michigan  case  is  much  qualified  by  putting  in  the  alternative  that 
the  personal  promise  of  the  attorney  to  pay  is  equally  effectual  with  the 
payment. 

The  case  in  Tappan,  does  not,  it  seems  to  me,  support  the  position 
taken  for  the  defendant.  The  case  was  that  of  a  non-resident  plaintiff, 
in  which,  then  as  now,  the  statute  gave  the  right  to  security. 

I  find,  however,  another  case  in  Tappan  which,  so  far  as  obiter  goes, 
does  support  the  plaintiff  in  this  case.  In  the  case  to  which  I  allude  it 
is  said  in  the  opinion: 

** Numberless  cases  may  happen,  where  it  would  be  a  convenience  to 
the  party  paying  fees,  to  advance  them  before  the  business  was  done; 
they  could  not  be  demanded  as  of  right,  generally.**     Tappan  Rep.,  214. 

These  are  all  the  cases  that  have  been  furnished  to  support  the  claim 
made  for  the  sheriff  here.  No  case  has  been  cited,  and  I  have  been  able 
to  find  none,  where  the  question  is  in  the  record,  that  holds  that  lees  can 
be  collected  in  advance. 

In  Walker's  American  Law  it  is  said:  "the  theory  is  that  each 
party  pays  his  costs  as  they  accrue,  for  each  particular  service  rendered; 
and  it  would  be  well  to  enforce  the  practice,  because  much  frivolous 
litigation  would  be  thereby  avoided."  And  in  the  opinion  in  Bliss  v. 
Long,  5  Ohio,  276,  278,  it  is  said:  **The  judgment  is  that  the  parly 
recovering  shall  recover  his  costs  expended,  etc.  It  is  his  recovery  of 
the  costs  he  is  supposed  to  have  paid  out  as  they  occur.'* 

How  the  theory  Mr.  Walker  speaks  of  could  obtain  it  is  not  easy  to 
see  in  the  light  of  the  statutes  and  the  common  law,  so  far  as  I  am  able 
to  find  the  common  law  to  be.  But  assuming  such  theory  to  be  correct, 
it  does  not  follow  that  the  claim  here  made  is  thereby  sustained.  It  is 
said  that  the  costs  are  payable  as  they  accrue,  and  that  they  are  supposed 
to  be  paid  as  they  occur.  They  hardly  accrue  or  occur  before  the  work 
is  done,  and  before  it  can  be  shown  just  what  they  are.  The  theory  here 
for  the  sheriff  is  that  the  costs  are  payable  as  they  accrue  or  occur. 

It  has  been  seen  that  the  statutes  of  Ohio  do  not  require  security  for 
costs  except  in  two  exceptional  cases,  and  that  in  terms  they  require  the 
service  of  all  legal  writs  by  the  officer  to  whom  directed.  So  far  as  the 
inquiry  has  gone  it  has  been  found  that  by  the  common  law  an  officer 
had  no  right  to  make  the  payment  of  his  fees  in  advance  condition  of 
his  service.  The  cases  cited  to  support  the  other  view  do  not,  it  seems 
to  me,  furnish  sufficient  authority  for  a  judgment  that  would  be  in  the 
face  of  statutory  provisions.  I  reach  the  conclusion  that  by  the  law  of 
Ohio  a  sheriff  can  not  compel  payment  of  or  security  for  fee«  in  advance, 
except  as  the  statute  specially  provides.  I  have  tried  to  examine  the 
question  with  care  because  of  its  importance  and  interest,  because  the 
result  reached  might  run  counter  to  a  long  established  practice,  and 
because  as  I  progressed  in  my  examination  I  was  surprised  to  find  how 
little  war'-ant  of  law  such  practice  had,  or  seemed  to  have.  But  upon 
reflection  I  do  not  see  why  the  law  should  be  otherwise  than  I  have 
found  it  to  be.  If  an  officer  of  the  court  chooses  to  lock  its  doors  shall 
the  only  key  be  a  coin?     Our  theory  is  that  all  men  are  equal  before  the 
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law.  To  give  justice  only  to  such  as  can  pay  for  it  is  a  poor  kind  of 
equality.  In  the  nature  of  things  money  has  power  enough  without  the 
power  that  would  come  from  law  that  might  not  allow  a  suitor  with  a 
just  cause  entrance  into  court  if  he  came  with  no  money  in  his  hand. 

And  besides,  should  it  be  so  that  a  defendant,  forced  into  court  it 
may  be  much  against  his  will,  can  not  have  process  in  his  behalf  so  that 
his  side  of  the  cause  may  be  fairly  heard,  or  fairly  enforced,  if  justice 
has  inclined  toward  him,  if  he  has  no  money  to  pay  officers  in  advance? 
Is  the  plaintilf  who  can  pay  fees  to  have  judgment  by  default  because 
the  defendant  cannot  pay  fees?  It  is  true  a  defendant  must,  by  our 
statute,  pay  witness  fees  upon  demand;  but  this,  like  the  provision  for 
security  for  costs  in  the  case  of  non-residents  and  firms  is  an  exception. 
It  is  also  true  that  a  defendant  can  serve  his  own  witnesses.  But  it  may 
be  impossible  for  him  to  do  so,  and  is  likely  to  be  if  he  is  so  poor  that 
he  can  not  advance  fees.  It  is  not  infrequent,  too,  that  process  other 
than  that  for  witnesses  becomes  necessary  for  a  defendant  in  the  progress 
of  a  cause  for  which  the  law  makes  no  provision  for  service  except 
service  by  the  officer. 

It  is  said  that  it  is  unjust  to  compel  the  officer  to  work  for  nothing, 
and  that  he  should  have  the  right  to  protect  himself.  This  position  is  upon 
the  ground  that  the  relation  between  the  officer  and  the  party  who  seeks 
the  process  of  the  court,  is  like  the  relation  between  employer  and  em- 
ployed— is  the  legal  relation  of  master  and  servant.  Such  was  not  the 
common  law.     As  before  quoted: 

''As  this  is  an  employment  for  the  good  and  convenience  of  the 
public,  if  the  sheriff  refuse  to  receive  a  writ,  or  to  execute  it,  this  is  an 
offense  of  a  public  nature." 

And  as  another  common  law  authority  states  it: 

''There  is  not  a  close  analogy  between  the  relation  of  a  sheriff  to  the 
public,  and  still  less  between  that  of  a  sheriff  to  an  execution  debtor, 
and  that  of  a  servant  to  his  master.  *  ♦  ♦  The  right  of  a  sheriff  is 
positivi  juris ^  not  in  the  nature  of  a  claim  for  work  and  labor. ''  Comyn*s 
Digest,  Title  Viscount,  F.  1. 

A  statutory  provision  now  exists  to  compensate  sheriffs  for  lost 
costs.  Rev.  Stat.,  1281.  If  the  compensation  now  actually  received  by 
the  sheriffs  of  the  state  is  too  low,  and  if  so  much  is  lost  by  them 
because  of  the  insolvency  of  litigants  that  a  hardship  exists,  that  can  be 
remedied  by  the  legislature  increasing  the  amount  now  allowed  annually 
for  lost  costs. 

The  provisions  of  the  statutes  before  referred  to  I  think  sufficiently 
show,  that  as  it  was  at  common  law,  so  it  is  now  under  the  law  of  Ohio, 
and  that  the  services  of  a  sheriff  are  of  a  public  nature,  and  not  in  the 
nature  of  a  claim  for  work  and  labor.  And  this  view  is  consistent  with 
the  law  in  other  respects.  Court  houses  are  built,  judges  are  paid,  and 
juries,  except  in  small  part,  are  paid  by  the  public,  and  for  the  reason 
that  justice  is  a  public  matter  and  not  a  matter  of  dollars  and  cents  only. 
The  machinery  of  public  justice  is,  it  must  be  confessed,  clumsy  and 
expensive.  Perhaps  this  is  necessarily  so.  If  it  is  to  be  looked  at 
merely  as  a  matter  of  dollars  and  cents,  it  is  very  doubtful  whether  the 
results  attained  justify  the  means.  But  the  fact  that  there  are  courts  of 
justice  in  which  all  stand,  clothed  with  the  same  rights  and  to  which  all 
can  appeal,  is  of  the  utmost  importance  in  its  influence  upon  the  relation 
of  men  to  each  other.  It  is  from  this  public  standpoint  that  courtSi 
with  all  their  necessary  machinery,  are  rightfully  regarded. 

Demurrer  overruled 
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ICfacinuati  Superior  Court,  General  Term.) 
9orce,  Harmon  and  Peck,  JJ. 

John  B.  Kbys  v.  Frank  H.  Baldwin, 

1.  The  escforsement  of  a  partial  payment  on  a  note  by  the  holder  is  an  executed 

contract  which  cancels  the  note  pro  ianto,  unless  a  contrary  intention  appear. 

2.  When  such  endorsement  is  voluntarily  made,  with  the  intention  of  discharging 

in  full  an  obligation  of  the  holder  to  the  maker,  which  had  been  discharged  by 
a  composition  in  bankruptcy,  the  holder  can  not  afterward  erase  it  and  sue  for 
the  full  amount  of  the  note. 

Harmon,  J. 

This  case  is  reserved  on  the  bill  of  evidence.  The  plaintiff  holds  a 
promissory  note  made  by  the  defendant,  which  he  obtained  from  his 
father,  Samuel  B.  Keys,  and  the  defense  raising  the  issue  upon  which  the 
reservation  was  made,  is  that  a  certain  amount  was  paid  on  it. 

The  facts  are  that  Samuel  B.  Keys^  having  been  a  partner  in  an  old 
firm,  sold  out  his  interest,  receiving  from  h^s  co-partners  a  large  amount 
of  notes  in  payment  therefor.  After  various  changes  in  the  firm  which 
succeeded,  the  defendant  Baldwin  and  John  S.  Baker  become  the  persons 
interested  in  the  firm,  liable,  by  assumption,  to  pay  these  notes.  Desir- 
ing to  change  the  form  of  the  indebtedness,  they  and  Keys  made  a  bargain 
by  which  they  gave  him  certain  stocks  and  two  new  notes,  each  for 
about  $22,254.45,  Baldwin  and  Baker  endorsing  each  other's  notes,  for 
the  exact  amount  of  the  old  notes,  Keys  delivering  up  such  amount  of  the 
old  notes  as  he  had,  and  undertaking  to  deliver  the  rest,  which  he  did 
with  the  exception  of  one  for  $11,755,  which  had  been  negotiated  and 
was  not  yet  due.  He  gave  a  written  receipt  for  the  new  notes,  in  which 
he  stated  his  obligation  to  take  care  of  and  surrender  the  old  notes.  These 
two  notes  he  afterward  assigned  to  the  Baker  estate  as  collateral  security, 
and,  after  said  assignment,  becoming  involved  in  his  business,  made  a  com- 
position with  his  creditors,  m  December,  iSyt.  The  creditors  all  signed 
an  agreement  to  take  fifty  cents  on  the  dollar  in  full  discharge,  by  notes 
payable  at  three  different  dates.  Among  others,  defendant  signed  the  paper 
on  account  of  this  transaction,  this  outstanding  note,  and  took  from  Keys 
his  note  for  one-half  the  amount  of  the  outstanding  note  less  some  disccunt 
by  reason  of  getting  one  note  instead  of  three,  and  gave  a  receipt  in  full. 
The  outstanding  note  was  not  due  until  the  following  January,  and  when  it 
fell  due  was,  by  agreement  between  the  holder  and  Baldwin,  extended  to 
July,  when  the  note  which  Keys  had  given  in  composition,  also  fell  due. 
When  the  latter  fell  due  Keys  gave  his  check  for  the  amount  of  it,  which 
Baldwin  took  and  paid  on  the  outstanding  note,  he  and  John  S.  Baker  giving 
their  individual  notes  for  the  balance,  which  they  paid  when  due.  Then,  on 
the  same  day,  John  S.  Baker  went  to  the  office  of  Keys,  with  a  piece  of 
paper  on  which  were  the  exact  figures  of  the  amount  of  the  outstanding 
note  which  he  and  Baldwin  had  had  to  pay,  by  their  own  notes,  taking 
with  him  the  two  $22,254.45  notes,  he  being  one  of  the  representatives  of 
the  Baker  estate  which  held  them  as  collateral,  and  requested  Keys  to 
endorse  as  paid  on  each  one  of  the  two  notes  one-half  the  amount  which 
Baldwin  and  Baker  had  so  paid  to  take  up  the  old  note,  which  came  to 
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$3,203.89  on  the  note  executed  by  Baldwin,  and  $3,203.90  on  the  note 
executed  by  Baker.  This  Keys  did  over  his  own  signature.  The  notes 
have  remained  in  the  possession  of  the  Baker  estate  from  that  time,  which 
was  July,  1873,  u"^**  i"  1886,  when,  by  some  arrangement  between  Mr. 
Keys,  the  payee,  the  Baker  estate  and  the  plaintiff,  his  son,  plaintiff  be- 
came the  owner  of  the  notes,  they  being  returned  to  the  elder  Keys  in  the 
course  of  the  transaction,  who  erased  the  credits,  and  this  suit  is  brought 
ignoring  the  credit  on  the  note  of  Baldwin. 

So,  the  defendant  having  paid  all  the  note  except  that  credit  since 
the  hearing  below,  the  question  is,  whether,  under  those  circumstances, 
Mr.  Keys  had  a  right  to  ignore  the  credit  and  confer  upon  plaintiGf 
the  right  to  sue  for  the  entire  amount. 

The  first  question  is  one  of  fact.  What  was  the  arrangement  which 
led  to  this  endorsement  of  payment?  Mr.  Keys  and  Mr.  Baker  were  the 
only  actors.  Mr.  Baker  is  dead.  Mr.  Keys*  account  is  that  Mr.  Baker 
represented  to  him  that  he  and  Baldwin  intended  to  pay  to  the  Baker 
estate,  which  held  these  notes  as  collateral,  an  amount  of  money  equal  to 
the  amount  which  they  had  had  to  pay  to  the  holder  of  the  outstanding 
$11,755  note,  and  that  thereupon  he  made  this  credit;  that  they  did  not 
pay  any  money  to  the  Baker  estate,  and,  therefore,  in  substance,  the 
charge  is  that  this  endorsement  of  credit  was  obtained  Dy  fraud  upon  the 
part  of  John  S.  Baker.  Mr.  Baldwin's  account  i^  that  at  the  time  he 
entered  into  the  composition  it  was  understood  that  any  amount  above 
the  note  which  he  had  received,  which  had  to  be  paid  by  him  or  Baker  to 
take  up  the  outstanding  note,  should  be  a  credit  on  the  new  notes  held  by 
the  Baker  estate.  Mr.  Keyt^  denies  that  there  was  any  such  arrange- 
ment or  agreement,  and  denies  that  it  was  to  carry  out  any  such  purpose, 
whether  agreed  to  beforehand  or  not,  that  these  endorsements  were  made. 

We  have  no  reason  to  suppose  that  either  of  these  two  gentlemen 
has  done  other  than  to  honestly  lay  bare  to  the  court  his  recollection  of 
the  facts.  But  nearly  fourteen  years  had  elapsed  between  the  event  and 
the  trial,  and  the  infirmities  of  human  memory  are  somewhat  emphasized  by 
such  a  lapse  of  time,  in  a  busy  age,  to  a  busy  man,  and  the  court  always, 
naturally,  therefore,  is  more  influenced,  in  such  cases,  by  the  logic  of 
events  themselves  which  are  admitted.  Now,  while  Mr.  Baker  is  dead, 
his  acts  yet  speak.  It  hardly  needs  a  witness  to  tell  anybody  what  it 
means  when  a  credit  of  just  that  amount,  at  just  that  time,  under  just 
those  circumstances,  is  put  on  a  note.  It  would  take  more  than  one  wit- 
ness, under  ordinary  circumstances,  to  over  throw  the  presumption  which 
those  circumstances  alone  would  raise,  that  the  party  who  had  comprom- 
ised had  for  some  reason  or  other  concluded  to  pay  in  full,  by  endorsing 
credit  on  the  note.  In  the  first  place,  it  was  very  natural  that  it  should 
be  done.  In  the  second  place,  it  was  just  that  it  should  be  done;  because 
the  one  note  simply  stood  for  the  other,  and  Keys  never  had  had  a  right 
to  collect  both.  The  relations  of  the  parties,  Baker  being  a  brother-in- 
law  of  Keys,  and  being  the  one  selected  to  go  down  and  procure  this  to 
be  done,  the  exact  amount  of  money,  and  the  fact  that  Keys  was  asked 
to  make  the  credit,  are  facts  that  have  great  weight.  Why,  if  an  ordin- 
ary payment  was  to  be  made  on  the  note,  the  person  who  held  the  note, 
whether  as  collateral  or  otherwise,  would  not  naturally  take  the  note  and 
make  the  credit,  or  otherwise  credit  the  debtor  with  that  amount,  it  is 
difficult  to  see;  and  no  reason  can  be  imagined  why  John  S  Baker  should 
take  that  note  to  Mr.  Keys  to  make  the  credit  instead  of  making  it  him- 
self on  behalf  of  the  Baker  estate,  if  money  was  to  be  paid. 
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Taking  all  these  circumstances,  we  can  but  reach  the  conclusion  that 
Mr.  Keys  is  for  some  reason,  mistaken  about  what  took  place.  The  fact 
is,  that  this  credit  was  made  on  the  note  because  Baker  and  Baldwin 
insisted  on  having  the  credit  made  of  the  exact  amount  which  they  had 
been  required  to  pay  to  fulfill  Keys'  obligaton  to  take  up  this  outstanding 
note,  and  Keys  assented. 

Now  the  question  is,  having  done  it  under  those  circumstances  and 
for  that  purpose,  could  he  undo  it  in  the  way  he  did,  or  can  he  ask  the 
court  to  undo  it  for  him?  It  seems  strange,  at  first,  that  Mr.  Baldwin 
should  have  joined  the  other  creditors  in  this  composition  agreement, 
because  he  did  not  have  an  ordinary  cla'm  against  Keys.  The  obliga- 
tion of  Keys  to  him  was  not  what  is  called  a  '*debt."  There  would  be 
no  debt  until  Baldwin  and  Baker,  by  the  failure  of  Keys  to  take  up  the 
note,  had  been  compelled  to  take  it  up  themselves,  but,  considering  it  as 
in  a  nature  of  the  debt  of  Keys^  still  it  was  not  an  independent  obliga- 
tion. Part  of  the  assets  of  Keys  were  the  $22,254.45  notes.  These 
other  notes  standing  for  the  same  thing.  Keys  never  could  have  collected, 
nor  could  his  assignee  in  bankruptcy  have  collected  more  than  the  differ- 
ence between  the  outstanding  notes  and  the  ones  he  held.  There  was 
not  a  set-off  as  of  independent  claims,  but  the  taking  of  the  one  note  was 
ibso  facto  a  liquidation  of  the  claim  on  the  other.  But  having  gone  into 
it,  and  both  parties  having  chosen  to  consider  it  a  debt  subject  to  com- 
position, and  having  compounded  it,  let  it  be  so  considered. 

In  the  first  place,  it  appears  in  testimony  that  the  composition  agree- 
ment was  never  carried  out  as  to  the  other  creditors,  only  the  first  of  the 
three  series  of  notes  being  paid.  There  is  nothing  to  show  that,  in 
thrs  case,  it  was  the  intention  of  the  parties  to  make  the  ordinary  com- 
position of  the  debt  by  the  payment  of  a  smaller  amount.  The  general 
rule  is  that  unless  a  composition  by  all  creditors  is  carried  out,  nobody 
is  bound  by  the  agreement  to  waive  a  part  of  his  debt  which  he  made  in 
consideration  of  the  same  agreement  on  the  part  of  all  others.  But  if 
this  were  not  so,  and  Baldwin  be  held  bound  by  the  composition  agree- 
ment, because  he,  at  least,  got  all  that  the  bankrupt  agreed  to  pay  him, 
his  note  being  payable  all  at  once  and  being  paid,  was  the  subsequent  con- 
duct of  the  partirs  such  that  the  court  can  now  interfere? 

The  ordinal y  rules  relating  to  such  matters  are  well  settled.  If  a 
person,  in  the  straits  of  business  embarassment,  seeking  a  composition 
with  his  creditors;,  is  required  by  one  of  them  to  pay  him  more  than  the 
others  get,  to  secure  his  assent  to  the  composition,  the  payment  is 
under  duress  and  may  be  recovered  back.  If  the  unfortunate  debtor 
gives  a  promise,  in  whatever  form,  under  those  circumstances,  on  that 
consideration,  that  promise  cannot  be  enforced  against  him.  And,  in 
short,  good  faith  all  around  is  enforced  generally  by  the  courts,  no  matter 
what  form  the  transaction  assumes,  both  on  the  ground  of  fraud  on  the 
other  creditors,  and  of  duress  on  the  part  of  the  debtor.  (See  Crossley 
V.  Moore,  40  N.  J.  L.,  28:  Bean  v.  Amsink,  10  Blakf.,  370;  Gilmore  v. 
Thompson,  40  How.  Pr.,  198;  Way  v.  Langley,  15  O.  S.,  392.) 

At  the  same  time  courts  recognize  the  right  of  a  debtor  to  pay  his 
claims  in  full,  afterwards,  if  he  desires.  The  moral  obligation  still  remains 
to  pay,  after  the  composition,  and  the  law,  in  extending  this  protection 
to  insolvent  debtors,  does  not  lose  sight  of  the  other  great  principles  which 
regulate  the  administration  of  justice.  After  the  duress  has  passed  away, 
after  the  composition  has  been  made,  if  the  debtor  see  fit  to  pay  off  his 
obligation  entered  into  under  duress,  at  a  time  when  he  is  perfectly  free  to 
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pay  or  not,  the  doctrine  of  voluntary  payment  applies.  Wilson  ?. 
Ray,  lo  A.  &  E.,  82;  Wald's  Pollock  on  Contracts,  332;  Took  v.  Juck,  4 
Bing.,  224. 

So  the  question  is,  what  was  the  nature  of  the  act  of  Keys  in  making; 
these  endorsements  on  the  notes?  Was  that  ihe  actual  doing  of  some- 
thing, or  was  It  only  a  promise  to  do  something  which,  being  executory, 
he  may  disclaim?  There  could  be  no  other  way  of  fully  executing  an 
agreement  to  do  what  these  parties  wanted  done  except  by  making  the 
endorsement.  Keys  still  holding  their  note,  and  they  having  to  assume 
fhe  note  for  which  theirs  stood,  they  demanded  of  Keys  a  cancellation  of 
the  notes  he  held,  to  that  amount.  If  he  had  said  he  would  do  it,  it 
would  be  executory.  But  he  did  it.  On  the  back  of  the  note,  the  very 
instrument  evidencing  his  right  against  them,  he  wrote,  over  his  signa- 
ture, a  receipt  for  the  money.  Now,  th's  seems,  in  the  light  of  the  author- 
ities, to  be  an  executed  contract.  It  is,  unless  it  appear  that  the  intention 
of  the  parties  was  otherwise,  a  cancellation  of  that  note  pro  tanto.  It  is 
exactly  equivalent  to  tearing  up  the  note  and  giving  a  new  one.  What 
was  a  note  for  $22,254.45,  became  then,  ipsofaxto^  a  note  for  %^%o^o,it. 
This  seems  to  be  in  accordance  with  the  decision  in  Morris  v.  Morris,  5 
Mich.,  171;  Leddel's,  Ex'r.  v.  Starr,  20  N.  J.  Eq.,  283;  Eden  v.  Smith, 
5  Ves.  Jr.,  341;  Brinkerhofif  v.  Lawrence,  2  Sandf.  ch.,  411,  and  with 
general  principles. 

The  case,  therefore,  stands  as  one  where  a  party  who  had  compro- 
mised with  his  creditors,  after  the  compromise  had  been  efifected^  when 
he  was  under  no  duress,  voluntarily  performed  an  act  which  amounted  to 
paying  one  of  his  creditors  in  full. 

It  can  not  be  said  that  this  act  was  still  in  fraud  of  the  other  creditors 
whose  notes  were  to  be  paid  out  of  the  assets  of  the  estate,  because,  for 
the  reason  already  mentioned,  this  act  did  not  diminish  the  assets  which 
were  available  to  pay  those  debts.  It  was  a  mere  acknowledgment  of 
what  still  remained  true,  the  fact  that  the  notes  which  apparently  gave 
Keys  the  right  to  $22,000,  only  gave  him  a  right  to  a  less  sum,  by  reason 
of  a  duplication  of  the  evidences  of  indebtedness. 

We  are  of  opinion  therefore,  that  this  act  on  the  part  of  Keys 
was  an  act  which  he  had  a  right  to  do,  and  which  he  did  do,  and  which 
therefore,  he  could  not  undo,  nor  ask  the  court  to  undo  for  him;  that 
there  was  a  payment,  and  that  the  defendant,  having  paid  all  the  note 
except  the  amount  so  endorsed  upon  it,  is  not  entitled  to  the  judgment 

Force  and  Peck,  J  J.,  concur. 

H.  C.  Hollister  and  S.  B.  Keys,  for  plaintiff  in  error. 

J.  R«  Sayler  and  Edward  Colston,  contra. 
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LIQUOR  TAXES.  il5 

[Cincinnati  Superior  Court,  General  Term,] 
Force,  Harmon  and  Peck,  JJ. 

fA.  SSNiOR  &  Son  v.  Prank  Rattbrman,  Trbasurbr* 

Buying  and  selling  at  wholesale  is  "traffic"  and  the  Dow  law  contemplates  a  tax 
upon  wholesale  dealers.  Said  act  is  not  in  conflict  with  the  constitution  of  the 
state. 

Rksbrvbd  from  Special  Term. 

FORCB,  J. 

This  is  an  action  for  an  injunction  to  restrain  the  county  treasurer  from  collect- 
ing from  the  plaintiffs  a  tax  oi  9400,  imposed  upon  them  under  the  act  of  the  leg- 
islature called  the  Dow  law.     The  plaintiffs  are  wholesale  dealers  in  whisky. 

First,  it  is  contended  that  the  tax  cannot  be  in  any  event  more  than  $200.  A 
tax  of  $400  is  imposed  only  in  case  of  a  dealer's  refusal  to  answer  the  printed  ques- 
tions put  in  pursuance  of  the  statute.  The  plaintiff  did  answer  that  they  were 
wholesale  dealers  in  whisky.  This  answer  made  answers  to  the  other  questions 
superfluous  and  unnecessary,  and  was  complete  and  sufficient  There  is  no  ground 
for  imposing  a  greater  tax  than  $200. 

It  18  further  contended  that  the  tax  is  illegal,  because  the  Dow  law  does  not  pro- 
vide for  or  contemplate  a  tax  upon  wholesale  dealers.  The  statute  is  an  act  taxing 
the  traffic  in  intoxicating  liquors.  Section  8  declares  that  the  phrase  '^trafficking  in 
intoxicating  liquors,"  as  used  in  the  act,  means  the  buying  or  procuring  and  selling 
of  intoxicating  liquors  *  *  *  but  such  phrase  does  not  include  the  manufactur- 
ing of  intoxicating  liquors  from  the  raw  material,  and  the  sale  thereof  by  the  manu- 
facturer of  the  same  in  quantities  of  one  gallon  or  more  at  any  one  time.  As  the 
act  expressly  states  that  selling  at  wholes^e  by  the  manufacturer  is  not  included, 
and  specifies  no  other  form  of  traffic  as  also  not  included,  sec.  8  is  a  declaration 
that  selling  liquor  at  wholesale  by  others  than  the  manufacturer,  is  included  in  the 
provisions  of  the  act. 

Further  it  is  contended  that  if  the  act  does  tax  wholesale  dealers,  then  the  act 
is  in  violation  of  the  constitution. 

First,  in  violation  of  sec.  2,  art  12,  which  requires  taxing  by  uniform  rule.  But 
art  12  contains  the  provisions  relating  to  finance;  it  controls  taxation  for  the  pur- 
pose of  revenue.  The  Dow  law  stands  upon  sec.  9  of  art  15  of  the  constitution, 
which  is  a  provision  for  the  exercise  of  police  power  of  the  state.  And  accordingly 
the  Supreme  Court  in  Anderson  v.  Brewster  expressly  held  that  the  tax  imposed  by 
the  Dow  law  is  not  in  conflict  with  the  second  section  of  art.  12  of  the  constitution. 

Next  it  is  said  to  be  in  conflict  with  the  constitution  because  it  is  not  authorired 
by  sec.  9  of  art  15.  The  section  reads :  *'No  license  to  traffic  in  intoxicating 
liquors  shall  hereafter  be  granted  in  this  state ;  but  the  general  assembly  may,  by 
law.  provide  against  evils  resulting  therefrom." 

Traffic  is  the  business  or  occupation  of  buying  and  selling  commodities.  It 
can  not  be  said  that  buying  and  selling  wholesale  is  not  traffic ;  but  it  is  contended 
that  the  evils  to  be  provided  against  are  the  evils  resulting  from  the  retail  sale  of 
intoxicating  liquors,  and  hence'any  regulations  or  restrictions  or  impositions  made 
by  the  legislature  under  authority  conferred  by  this  section,  must  b%  only  such  as 
operate  directly  upon  sales  as  retail. 

There  is  no  rule  which  restricts  the  exercise  of  legislative  power  to  laying  its 
hand  directly  upon  the  thiuja^  which  is  the  subject  of  legislation ;  a  large  part  of  the 
exercise  consists  in  promoting  by  indirect  encouragement,  and  restraining  by  indi- 
rect checks.  The  ways  by  which  the  legislature  may  provide  against  the  evils 
resulting  from  the  traffic  in  intoxicating  liquors,  are  not  prescribed ;  the  choice  of 
means  is  left  to  the  wisdom  and  discretion  of  the  legislature.  Section  9  imposes 
no  restriction  upon  the  exercise  of  the  authority  granted  by  it,  and  the  power  so 
given  is  plenary,  except  so  far  as  it  may  be  controlled  by  other  portions  of  the  con- 
stitution. 

t  This  judgment  was  affirmed  by  the  Supreme  Court ;  see  opinion,  44  O.  S.,  661. 
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Granting  that  the  evils  aimed  at  are  the  evils  resulting  from  the  retail  traffic  in 
iHjuor  as  a  beverage,  yet  the  legislature,  so  iar  as  not  restrained  by  other  portions 
ox  the  constitution  than  sec.  9,  art.  15,  may  regulate  such  retail  traffic  by  prescrib- 
ing at  what  places,  at  what  times,  for  what  purposes  and  to  what  perbous,  such  sales 
may  be  made :  may  restrain  it  by  imposing  tax,  assessment  or  penalties  upon  it ; 
may  prohibit  it  by  direct  prohibition  of  the  traffic ;  or  may  prevent  it  by  stopping 
wholesale  trade  and  the  manufacturing  of  liquor.  So  far  as  the  legislature  is  dis- 
abled from  adopting  any  of  these  modes,  the  disability  does  not  come  from  the 
sec.  9.  And  the  Supreme  Court  in  Adler  v.  Whitbeck,  expressly  hold  that  the  legis- 
lature may,  in  providing  against  evils  resulting  from  the  traffic  in  intoxicating 
liquors,  levy  a  tax  upon  such  forms  of  the  traffic  as  in  its  wisdom  may  seem  best, 
without  infringing  sec.  26,  art.  II ;  and  further  that  the  act  called  the  Dow  law,  in 
such  respect,  that  is  the  forms  of  traffic  taxed,  is  not  in  conflict  with  the  constitu- 
tion of  tne  State,  nor  of  the  United  States. 

Injunction  dissolved  so  far  as  it  prevents  the  collection  of  a  tax  of  two  hundred 
dollars,  and  made  perpetual  as  against  the  collection  of  more. 

Harmon  and  Peck,  JJ.,  concur. 

Follett,  Hyman  &  Kelley,  for  plaintiffs. 

Rufus  B.  Smith,  W.  H.  Taft  and  Edward  Barton,  for  defendant 


116  BIDS  FOR  SEWERS. 

[Cincinnati  Superior  Court,  General  Temu^ 
Force,  Harmon  and  Peck,  JJ. 

t  Cincinnati  (City)  for  use  of  Steele  v.  Hugh  Kemper  et  al. 

1.  Collusion  between  city  officers  and  a  bidder,  by  which  the  latter  was  falsely  made 

to  appear  the  lowest  bidder,  and  thereby  obtained  the  contract  for  building  a 
sewer,  is  a  good  defense  to  an  action  to  enforce  an  assessment  therefor. 

2.  It  is  error  for  the  trial  court  to  refuse  to  pass  on  an  issue  made  by  the  pleadings 

as  to  the  existence  of  such  collusion,  when  evidence  is  offered  tending  to  prove 
it. 

Error  to  Special  Term« 

Harmon,  J. 

To  this  action  to  enforce  a  seirer  assessment  one  of  the  defenses 
was,  that  by  collusion  between  said  Steele  and  employes  of  the  city  engi- 
neer's office  in  charge  of  the  estimates  for  the  proposed  work,  Steele  was 
made  to  appear  the  lowest  bid  ler,  when  he  was  not,  and  thereby  obtained 
the  contract. 

Issue  was  taken  by  reply. 

The  court  at  special  term  found  that  there  were  irregularities  in  the 
receiving  of  bids  and  letting  of  the  contract,  but  refused  to  find  whether 
they  were  made  by  collusion  as  charged  or  not,  because  excluding  all  the 
items  as  to  which  such  irregularities  existed  the  amount  which  was  assessed 
was  less  than  the  amount  properly  assessable  on  the  property ^of  defend- 
ants under  Rev.  Stat.,  sec.  2289,  as  amended  80  Ohio  L.,  53. 

If  there  was  any  evidence  tending  to  prove  this  defense  defendant 
was  entitled  to  have  this  issue  decided,  unless,  even  if  decided  in  his 
favor,  it  would  not  have  entitled  him  to  judgment. 

The  evidence  is  to  be  considered  in  the  same  way  as  on  the  motion 
for  non-suit.     Its  sufficiency  is  not  for  determination  here. 

t  This  case  was  affirmed,  the  Supreme  Court  refusing  leave  to  file  a  petition  in 
error,  March  15,  1887. 
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While  the  evidence  is  mostl/  circumstantial,  as  evidence  of  fraud 
and  collusion  usually  is,  we  think  it  did  tend  to  establish  the  truth  of  the 
facts  set  up  in  this  defense.  The  estimate  fixed  the  amount  of  board 
sheeting  which  would  be  required  at  550,000  feet.  Hectograph  slips  pre- 
pared for  the  use  of  bidders  stated  the  amount  at  55,000  feet.  Steele's 
bid  was  $40  per  thousand  on  this  item,  twice  as  much  as  any  other  bid- 
der's, although,  at  about  the  same  time,  he  bid  on  other  work  fixing  this 
item  at  about  $20.  The  other  iiems  in  his  bid  being  lower  than  those  in 
other  bids  his  appeared  the  lowest,  using  the  slips  in  computation,  although 
It  was  by  far  the  highest  using  the  true  amount  in  the  estimate  itself.  The 
charge  was  that  he  was  privately  advised  by  the  assistant  engineer  of  this 
discrepancy  between  the  estimate  and  the  slips.  And  there  were  other  cir- 
cumstances tending  to  support  the  charge.  Was  this  issue  an  immaterial 
one? 

In  Hubbard  v.  Norton,  28  Ohio  St.,  116,  the  opinion,  though  con- 
fessedly obiter^  state  that  collusion  among  bidders  preventing  fair  com- 
petition would  not  be  a  defense  to  such  an  action  as  this,  but  stress  is  laid 
on  the  fact  that  it  was  not  charged  that  the  officers  acting  for  the  city 
acted  in  bad  faith.  They  are  called  the  agents  of  the  property-owners, 
and  the  question  of  the  effect  of  collusion  by  them  with  bidders  is  ex- 
pressly saved. 

While  it  seems  to  have  been  held  in  some  states  that  bad  faith  on 
the  part  of  city  officers  will  not  defeat  an  assessment  because  the  risk  of 
such  conduct  is  one  which  the  public  mubt  take  in  selecting  such  agencies 
(see  Cooley  on  Taxation,  pp.  468  and  469),  it  seems  to  us  that  such  can- 
not be  the  law  under  our  statutes  and  decision  which  go  further  than  thosp 
of  the  states  referred  to  in  protecting  owners  of  property  liable  to  asses<;- 
ment. 

It  is  provided  that  the  amount  properly  chargeable  may  be  charged 
whenever  there  is  a  ''technical"  defect  invalidating  the  assessment;  still 
it  is  also  provided  that,  *'The  proceedings  shall  be  strictly  construed  in 
favor  of  the  owner  of  the  property  assessed."  Rev.  Stat.,  2327.  The 
provision  for  competitive  bidding  being  intended  for  the  protection  of  the 
property-o^ner,  has  always  been  held  to  be  pre-emptory.  Upington  v. 
Oviatt,  24  Ohio  St.,  232. 

We  can  see  no  difference  between  a  failure  by  the  city's  officers  to 
advertise  for  and  permit  competitive  bidding,  and  their  making  a  farce  of  it 
by  collusion  with  one  of  the  bidders. 

Nor  do  we  think  the  remedial  powers  of  the  court,  either  special  or 
general,  should  be  employed  in  the  effort  to  separate  the  parts  of  the 
contract  or  proceedings  tainted  with  fraud  from  the  others,  and  so  permit 
a  recovery  unless  the  fraud  is  clearly  shown  to  have  directly  afifected  the 
amount  of  the  assessment.  The  more  salutary  rule  is,  we  think,  that 
one  who  by  collusion  with  the  agents  of  the  people  obtains  a  contract  by 
which  he  is  to  obtain  their  money,  cannot  have  the  aid  of  the  court  to 
obtain  it,  even  though  I.e  have  performed  his  contract,  unless  the  body 
or  officer  of  ultimate  authority  on  the  part  of  the  public  see  fit,  after  full 
knowledge,  to  waive  the  fraud  and  accept  the  work,  which  does  not 
appear  here. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Force  and  Peck,  JJ.,  concur. 

Healy  &  Brannan,  for  plaintiffs. 

J.  H.  Perkins,  contra. 
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117  CANAL  LEASES. 

[Cincinnati  Superior  Court,  General  Term,  October,  188ft.] 

Force,  Harmon  and  Peck,  TJ. 
t  CaNAI.  EtrKVATOR  &  WAREHOUSE  CO.  V.  CINCINNATI  (CiTY.) 

1.  A  lessee  from  the  state,  of  surplus  water  from  a  canal,  has  a  vested  property 

right  in  the  flow  of  water  therein,  and  a  right  of  action  against  any  one  who 
interferes  with  such  flow  to  his  damage. 

2.  The  city,  in  building  a  sewer  under  the  M.  &  E.  canal  by  permission  of  the  state 

authorities,  granted  on  condition  that  the  city  protect  the  canal  and  the  rights 
of  lessees  of  water  power,  let  the  work  to  an  independent  contractor  by  whose 
negligence  the  flow  of  ;vvater  in  the  canal  was  interrupted  to  the  injury  of 
plaintifif.    The  city  is  liable. 

Harmon,  J. 

The  plaintiff,  as  lessee  of  the  state,  had  the  right  for  ninety-nine  years, 
renewable  forever,  to  use  a  certain  number  gallons  of  water  per  day  from 
the  Miami  and  Erie  canal,  provided  there  should  be  a  surplus  of  that 
amount  after  the  requirement  of  navigation  and  the  rights  of  prior  lessee, 
and  by  that  water  power  was  engaged  in  operating  its  mill.  The  city,  desir- 
ing to  build  a  sewer  in  Fourteenth  street,  obtained  permission  from  the 
Board  of  Public  Works  of  the  State  to  tunnel  under  the  canal,  the  con- 
sent being  given  on  condition  that  the  city  should  indemnify  the  lessees  of 
water  power  and  otherwise  protect  their  rights.  The  city  let  the  con- 
tract for  the  work,  and  the  tunnel  was  built,  resulting  in  a  stoppage  of 
the  flow  of  water  for  Ave  days  during  the  building.  When  the  water  was 
turned  into  the  canal  after  the  sewer  was  completed,  it  gave  way,  and 
the  water  was  stopped  an  additional  period  of  eighteen  days  in  conse- 
quence. The  suit  is  to  recover  damages  for  the  loss  of  the  water  power. 
By  consent  of  parties,  special  interrogatories  were  submitted  to  the  jury, 
and  an  entry,  made  that  the  case  should  he  decided  as  the  law  upon  the 
answers  made  by  the  jury  and  the  evidence  in  the  case,  should  make 
proper,  and  the  case  is  reserved. 

The  6rst  question  relates  to  the  relation  of  the  plaintiff  to  the  water 
power,  and  the  connection  of  the  acts  of  the  city  with  the  injury,  it  being 
contended  for  the  city  that  the  plaintiff  had  no  right  which  was  directly 
invaded  by  the  city,  and  that  the  principle  involved  is  that  of  Dale  v. 
Grant,  34  N.  J.  L.,  142,  in  which  a  person  who  had  contracted  for  all 
the  product  of  a  mill,  was  held  not  entitled  to  sue  a  person  who  had 
interfered  with  the  mill's  machinery  so  as  to  prevent  its  producing  any- 
thing. Anthony  v.  Slade,  11  Mete,  290,  in  which  one  who  had  contracted 
to  support  the  paupers  of  a  town,  was  held  not  entitled  to  sue  a  person 
who,  hy  beating  a  pauper,  had  increased  the  cost  of  supporting  him;  and 
Insurance  Co.  v.  Boscher,  39  Me.,  253,  in  which  it  was  held  that  an  insur- 
ance company  could  not  maintain  a  suit  against  a  person  who  set  fire  to 
a  house  which  it  had  insured. 

If  the  right  of  the  plaintiff  were  one  resting  merely  on  an  executory 
contract,  by  which  the  state  undertook  to  supply  it  daily  with  so  many 
gallons  of  water,  then  the  act  of  the  city  in  interfering  with  the  state's 
ability  to  carry  out  its  contract  would  not  give  rise  to  this  action.     But  as 

tin  this  case  motion  for  leave  to  file  petition  in  error  was  filed  and  argued  in 
the  Supreme  Court,  and  by  that  court  overruled,  thus  affirming  the  judgment  of  tibe 
superior  court. — [Ed.  Bni«i«. 
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we  read  the  lease,  and  understand  the  principles  of  law  applicable  to  it,  the 
rights  of  the  plaintiff  were  not  of  that  character.  The  state  did  not  agree 
to  furnish  water  to  the  defendant.  Here  was  an  artificial  water  course, 
flowing,  and  which  had  flowed  for  many  years,  and  might  continue  to 
flow  forever,  and  the  state,  not  by  an  executory  contract,  but  by  a  grant, 
conferred  upon  plaintiff  an  interest  in  the  flow  of  water.  It  is  true,  as 
suggested,  that  the  surplus  of  water  might  never  come;  but  the  right  to 
draw  water  from  a  natural  watercourse  is  subject  to  the  same  contingen- 
cies; the  stream  may  go  dry  by  natural  causes;  it  may  change  its  bed; 
the  water  may  never  come;  but  there  may  be  a  right  in  a  chance  as  well 
as  in  a  certainty.  And  that  such  was  the  nature  of  plaintiff's  right,  we 
think  is  clearly  established  by  various  cases  in  which  a  similar  right  in 
artificial  water-courses  was  asserted.  Shepardson  v.  Perkins,  46  N.  H., 
354;  Murchie  v.  Gates,  by  the  Supreme  Court  of  Maine,  4  Atlantic  Re- 
porter, 698;  and  especially  French  v.  Gapen,  105  U.  S.,  509,  in  which  a 
similar  right  asserted  in  a  canal  in  Indiana  was  held  to  be  a  property  right, 
and  protected  as  such.  And  the  fact  that  in  that  case  the  right  had  been 
acquired  by  the  surrender  of  damages  caused  by  the  destruction  of  nat- 
ural water  power  in  the  building  of  the  canal,  whereas  in  this  case  the 
consideration  is  the  payment  of  stipulated  rent,  can  make  no  difference; 
the  consideration  upon  which  a  right  arises,  in  no  manner  affects  the  right, 
as  stated  in  the  opinion  of  the  court. 

Plaintiff,  then,  having  a  right  to  the  flow  of  water,  it  seems  to  us, 
might  maintain  an  action  against  anybody  who  wrongfully  interrupts  the 
flow,  even  if  there  had  been  no  saving  of  the  rights  of  the  lessee,  by  the 
State  in  granting  its  consent  to  the  work.  If  this  were  not  so,  the  right 
to  sue  could  probably  be  maintained  under  the  principle,  well-established 
in  Ohio,  that  agreements  made  for  the  benefit  of  a  third  person  may  be 
sued  on  by  him,  although  not  a  party  to  them.  And  the  distance  from 
the  point  at  which  the  water  is  taken  by  the  plaintiff,  to  the  point  of  in- 
terruption by  the  defendant,  in  feet  or  miles  can  make  no  difference;  it  is 
propinquity  in  the  sense  of  cause  and  effect,  and  not  by  linear  measure, 
at  which  the  law  looks. 

The  second  defense  is,  that  having  made  a  contract  for  this  work, 
and  the  jury  having  found  in  answer  to  one  of  the  interrogatories  that 
the  breaking  of  the  sewer  after  its  completion  was  the  result  of  careless- 
ness on  the  part  of  the  contractor,  and  not  due  to  any  fault  of  the  city 
in  the  adoption  of  the  plans  and  specifications  for  the  work,  the  city  is 
not  liable,  but  the  remedy  is  against  the  contractor  only.  If  this  injury 
had  been  one  resulting  in  the  course  of  the  work  from  some  act  of  the 
contractor,  which,  being  an  independent  contractor,  who  was  to  pro- 
duce a  result  without  any  supervision  on  the  part  of  the  city,  he  might  or 
might  not  do,  then  by  a  well-known  rule,  the  doctrice  of  respondeat 
superior  would  not  apply.  But  we  think  it  very  plain  that  such  was  not 
the  case  here.  The  limitations  of  the  rule  as  to  independent  contractors 
are  well  stated  in  a  number  of  recent  cases  in  Ohio  and  elsewhere.  In 
Tiffin  V.  McCormick,  34  Ohio  St.,  638,  it  was  held  that  the  rule  did  not 
apply  where  the  danger  was  one  necessarily  inherent  in  the  work.  There 
blasting,  which  caused  the  damage,  was  the  mode  specified  for  doing  the 
work.  In  Circle ville  v.  Neuding,  41  Ohio  St.,  465,  it  was  held  that  the 
rule  did  not  apply  where  it  was  the  duty  of  the  employer  to  have  a  street 
in  a  certain  condition,  and  that  it  could  not  shield  itself  from  responsi- 
bility by  showing  that  it  employed  a  contractor  who  was  negligent  in  do- 
ing it.     In  Sturges    v.  The  Society,  etc.,   130  Mass.,  415,   in  which    a 
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plumber  was  employed  to  connect  premises  with  a  sewer,  the  doing  of 
which  required  the  piercing  of  a  barrier  erected  against  tide-water,  it  was 
held  that  the  employer  was  liable  for  the  negligence  of  the  plumber  in 
not  making  tight  the  orifice  which  he  made  in  this  barrier,  although  he 
was  an  independent  contractor. 

We  think,  therefore,  that  the  duty  rested  on  the  city,  when  it  put  its 
tunnel  under  the  sewer,  to  uphold  the  sewer,  and  that  that  duty  was  r.ot 
to  be  shifted  off  upon  anybody  else. 

These  being  the  only  questions  in  the  case,  plaintiff  is  entitled  to  a 
judgment  for  the  amount  of  damages  found  by  the  jury,  which  was  noth- 
ing as  to  the  fit^e  day's  interruption  during  the  work,  it  appearing  that 
the  plaintiff,  having  notice  of  that  interruption  wa3  able  to  guard  against 
loss,  and  $305.58  by  virtue  of  the  eighteen  days'  interruption;  and  the 
finding  being  merely  the  ascertainment  of  the  amount  of  damage,  the 
plaintiff  will  be  allowed  interest  on  the  amount  from  the  time  of  the 
injury. 

Force  and  Peck,  JJ.,  concur. 

S.  M.  Johnson  and  Wallace  Burch,  for  plaintiff, 

Coppock,  Cox  &  Gallagher,  contra. 


118  BOHEMIAN  OAT  NOTES. 

[Hardin  Common  Pleas,  January  Term,  1887.] 

t  Aaron  C.  Williams  v.  George  W.  Keel. 

1.  A  Bohemian  oats  note  is  wholly  void,  regardless  of  the  guilt  or  innocence  of  the 

holder,  or  want  of  notice  of  defects  to  any  purchaser. 

2.  Such  a  note  is  on  a  gambling  consideration  and  the  maker  of  the  note  having  to 

pay  it  to  a  purchaser  in  good  faith  and  without  notice  of  its  defects,  may  re- 
cover from  the  payee. 

Motion  for  new  trial. 

STATEMENT  OP  PACTS. 

This  suit  was  brought  to  recover  money  lost  in  a  Bohemian  oats  trans- 
action. 

Early  in  1884,  Keel,  who  was  a  farmer,  contracted  with  one  Clark, 
as  the  agent  of  a  Bohemian  oats  association,  for  five  bushels  of  the  oats, 
at  $10  per  bushel,  to  be  paid  for  at  a  future  day  named.  Keel  was  to 
sow  the  oats,  and  raise  a  crop;  and  the  association  was  to  sell  for  him 
ten  bushels  at  $10  per  bushel — less  $2.50  per  bushel  commission  to  the 
association;  the  net  proceeds  to  go  to  Keel.  The  crop  was  raised,  and 
on  Sept.  13,  Keel  had  eighty  bushels  thereof  in  sacks  in  his  barn.  Keel 
heard  that  plaintiff,  who  is  a  farmer,  would  like  to  have  some  of  his 
oats  to  sow,  and  on  that  day,  Keel  and  Clark  went  to  Williams'  house,  to 
try  and  sell  some  of  Keels'  crop  to  him.  Williams  said  he  was  in  debt 
for  his  farm,  and  hesitated;  Keel  said  he  had  made  money  himself,  and 
believed  that  Williams  could,  because  Clark  was  performing  the  contracts 
as  the  association  agreed,  and  that  he  was  making  more  money  out  of  his 

t  A  contrary  decision  may  be  found  in  Shirey  v.  Ulsh,  1  Circ,  Dec,  654;  in  Stew- 
art V.  Simpson,  1  Circ.  Dec,  562,  and  Kitchen  v.  Loudenback,  2  Cir.  Dec,  120,  131. 
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oat  crop  than  out  of  all  the  rest  of  his  farm.  Williams  was  persuaded  to 
make  the  contract,  and  to  take  fifteen  bushels  of  the  Keel  oats  at  $zo  per 
bushel,  to  be  delivered  by  Keel  the  following  spring.  A  note  of  the  fol- 
lowing form  was  given  by  plaintiff: 

"|150.  PLBiiSANT  Tp.,  Hardin  Co.,  O., 

September  12, 1884. 
"On  or  before  February  1, 1886, 1  promise  to  pay  to  G.  W.  Keel,  or  bearer,  one 
hnndred  and  fifty  dollars,  yalne  received,  at  6  per  cent,  interest.    Payable  at-  ^— 

•*A.  C  Williams, 
"John  W.  Wiluams." 

John  W.  Williams  signed  as  surety. 

As  part  of  the  transaction,  and  upon  which  plaintiff  most  relied,  the  following 
instrument  was  filled  out  by  Clark,  and  there  given  him — Buckley's  name  having 
been  previously  signed  in  blank : 

"A  bond  from  the  Northwestern  and  Central  Ohio  Bohemian  Oats  Association 
to  be  signed  by  our  superinleudent,  M.  H  Buckley,  Pleasant  Township,  Hardiu 
county,  State  of  Ohio,  September  12, 1884.  We  do  hereby  agree  to  sell  thirty  bush- 
els of  Bohemian  oats  for  Mr.  A.  C.  Will>aiiis,  at  ten  dollars  per  bushel,  less  commis- 
sions, on  or  before  the  first  day  of  January,  1886.  The  note  given  by  Mr.  A.  C. 
Williams  to  Mr.  C.  W.  Keel,  due  February  1,  1886,  will  not  be  called  for  until  the 
above  amount  is  sold  at  ten  dollars  per  bushel. 

"M.  H.  Buckley,  Supt." 
At  the  time  these  papers  were  delivered,  it  was  agreed  that  Williams 
should  sow  the  oats,  and  from  the  crop  furnisn  the  thirty  bushel  to  be 
sold  for  him;  the  association  to  get  a  commission  of  $2.50  per  bushel  on 
such  sale,  and  that  said  note  was  to  be  held  by  said  Keel  and  Clark  until 
the  thirty  bushels  were  sold.      Clark  and  Keel  soon  after  settled  between 
themselves  and  Keel  took  this  note,  and  Oct.  7,  1885,  ^^^^   ^^  without 
plain/.iff's  knowledge  or  consent  for  value,  to  one  Martin,  who  was  a  pur- 
chaser in  good  faith  without  notice  of  defects.     Keel  guaranteed  the  not^ 
as  follows:     "'Oct.  7,    1886.     I  guarantee  the  payment  of  the  within  note 
Geo.  W.  Keel." 

Williams  at  the  agreed  time  shipped  the  thirty  bushels  of  oats  to  the 
association,  but  they  refused  to  receive  them,  and  they  came  back  to  him 
at  his  expense.  He  voluntarily  paid  the  note  to  Martin  soon  after  matu- 
rity. The  fair  market  value  of  Bohemian  oats  during  the  period  covered 
by  the  contract  was  from  thirty  to  forty  cents  per  bushel,  which  was 
well  known  to  the  parties  at  the  time.  The  parties  all  knew  that  the 
contracts  of  the  association  to  sell  were  only  made  at  the  fictitious  price 
of  $10  per  bushel;  and  that  the  business  of  the  association  was  to  sell 
Bohemian  oats  for  its  members,  and  only  at  highly  fictitious  prices. 

The  plamtifif  was  satisfied  with  his  contract  until  the  association 
made  default.  After  he  paid  the  note  to  Martin,  he  demanded  payment 
of  defendant,  and  was  refused.  He  then,  on  March  6,  1886,  brought 
this  suit  to  recover  what  he  lost,  less  the  market  value  of  the  oats  he  got. 
After  argument  the  court  charged  the  jury,  that  if,  by  a  fair  preponder- 
ance of  the  evidence,  they  found  said  fifteen  bushels  of  oats,  and  said  so- 
called  bond,  to  be  the  agreed  consideration  for  said  note,  and  that  if  said 
note  and  so-called  bond,  were  parts  of  an  entire  oats  contract  entered  into 
by  the  parties  at  the  same  time;  and  that  if  the  purpose  and  intent  of  the 
parties  thereby,  was  merely  to  speculate  in  Bohemian  oats  at  known  and 
agreed  fictitious  prices,  twenty  or  thirty  times  the  usual  market  value; 
and  that  if  the  parties  to  the  transaction  at  the  time,  had  no  intention  to 
regard  market  values  and  had  no  reasonable  expectation  that  the  value 
in  the  market,  would  at  any  time  come  up  to  $10  per  bushel,  considering 
the  state  of  the  markets,  and  the  sources  of  supply  and  demand  for  the 
oats,  and  that  if  the  prices  named  in  the  contract  were  fictitious  and 
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speculative  merely,  and  that  if  the  performaace  of  the  contract  depended 
upon  the  contingency  of  the  association  being  able  in  the  future  to  keep 
up  and  continue  its  fictitious  prices  until  after  the  performance  of  the 
contract  on  its  part;  then  upon  such  state  of  facts  being  made  to  appear, 
by  a  fair  preponderance  of  the  evidence,  the  jury  should  treat  such  con- 
tract as  having  all  the  elements  of  a  wagering  and  gambling  contracts, 
and  void  by  sec.  4269  of  the  Rev.  Stat. 

That  in  case  the  transaction  is  found  to  be  a  wagering  agreement, 
the  plaintiff  is  entitled  to  recover,  under  sec.  4270  of  the  Rev.  Stat,  the 
amount  he  lost  on  the  wager,  not  exceeding  the  amount  claimed  in  the 
petition.  And  that  in  case  the  transaction  is  not  shown  by  a  fair  prepond- 
erance of  the  evidence  to  be  a  wagering  agreement,  the  verdict  muse  be 
for  defendant.     The  verdict  was  for  plaintiff.      On  motion  for  new  trial: 

Pendi^kton,  J. 

The  jury  was  warranted  in  finding  the  transaction  to  be  a  wagering 
agreement  and  void  by  statute. 

Section  4269  provides  that:  *'A11  promises,  agreements,  notes,  bills, 
bonds,  or  other  contracts,  mortgages  or  other  securties,  when  the  whole 
or  any  part  of  the  consideration  of  such  promise,  agreement,  conveyance, 
or  security  is  for  money  or  other  valuable  thing  whatsoever,  won  or  lost, 
laid,  staked  or  betted  at,  or  upon,  any  game  of  any  kind,  or  under  any 
denomination  or  name  whatsoever,  or  upon  any  horse  race  or  cock  fight, 
sport  or  pastime,  or  on  any  wager,  or  for  the  repayment  of  money  lent 
or  advanced  at  the  time  of  any  game,  play,  bet  or  wager,  for  the  purpose 
of  being  laid,  betted,  staked,  or  wagered,  shall  be  absolutely  void,  and  ot 
no  effect." 

Section  4270  provides  tor  a  recovery  of  the  money  or  thing  lost.  See 
also  sec.  6934a;  79  Ohio  L.,  118;  83  Ohio  L.,  162. 

This  statute  is  broad,  and  far  reaching  in  its  application.  Whether 
the  transaction  is  a  bet  upon  the  result  of  a  game,  sport,  pastime,  horse 
race,  or  dog  fight;  or  is  a  wager  staked  upon  an  election;  or  upon  the 
future  selling  price  of  Bohemian  oats  at  extravagantly  fictitious  values 
assumed  in  advance — it  is  a  gambling  transaction  within  the  statute;  and 
is  against  public  policy  and  void.  The  plaintiff  with  full  knowledge  of  the 
facts,  and  of  the  peculiar  manner  in  which  the  business  of  the  association 
was  transacted  with  customers  only  of  its  own  selection,  so  as  to  keep  up 
its  fictitious  prices,  by  its  voluntary  performance  of  its  obligations,  engaged 
in  the  venture  and  took  his  chances  on  the  ability,  or  disposition  of  the 
association,  to  continue  to  perpetuate  the  fraud,  which  he  must  have 
known,  and  understood  at  the  time,  could  only  be  done  by  it,  upon  the 
contingency,  and  fallacious  assumption,  that  it  would  he  able  to  continue 
to  find  victims  and  make  like  contracts  at  the  same  fictitious  price,  with  a 
series  of  like. customers,  willing  in  turn  to  buy  at  $10  per  bushel,  all  the 
Bohemian  oats  previously  contracted  from  time  to  time,  to  be  sold  by  it. 

He  knew  that  the  duration  of  the  fictitious  bubble,  must  be  but  trans- 
itory,  and  solely  dependent  upon  the  voluntary  performance  of  the  obliga- 
tion of  the  so-called  bonds.  He  is  in  pari  delicto  himself,  and  only  began 
to  complain  when  no  one  could  be  found  to  buy  his  own  oats  at  the  agreed 
fictitious  price  of  $10  per  bushel.  And  knowing  all  the  facts  he  volun- 
tarily paid  his  note. 

The  wagering  character  of  the  contract  is  manifest.  In  legal  effect, 
and  in  fact,  it  was  a  wager  staked,  of  the  amount  of  the  note,  less  the  thei 
market  value  of  15  bushels  of  Bohemian  oats,  that  on  or  before  Jan.  x. 
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1886,  the  association  could  either  sell  in  the  open  market  thirty  bushels  of 
Bohemiao  oats  at  $10  per  bushel,  (a  highly  improbable  contingency);  or 
that  it  could  find  an  individual  purchaser,  whom  it  could  induce  to  pay 
$10  per  bushel  for  said  30  bushel,  regardless  of  market  values;  and  that  it 
could  use  its  like  fictitious,  swindling  obligation,  to  repay  such  purchaser, 
and  then  would  turn  the  proceeds  over  to  said  Williams. 

In  either  aspect  the  transaction  is  alike  nefarious.  The  association 
could  only  expect  to  find  victims,  by  appealing  to  their  avarice  and  cupid- 
ity. £ach  victim  in  turn  was  interested  in  assisting  the  association  to 
find  a  like  customer,  so  that  he  could  thereby  market  his  own  crop  of 
oats,  at  the  same  fictitious  price,  and  get  his  own  pay  out  of  the  bond  he 
held.  Each  victim  in  turn,  became  an  active  partisan  of  the  association, 
in  procuring  customers,  up  to  the  time  the  whole  scheme  collapsed.  This 
ingenious  feature  of  the  fraud,  and  the  coupling  of  it  with  an  agricultural 
pursuit,  gave  it  an  impetus  it  could  have  attained. 

Another  feature  of  the  scheme  is,  that  the  litigation  resulting  from 
the  fraudulent  practices  of  the  association  is  transmitted  to,  and  among 
its  customers,  and  the  purchasers  of  their  notes. 

In  classifying  this  as  a  gambling  transaction,  within  the  inhibition  of 
the  statute,  I  do  not  overlook  the  fact  that  a  large  class  of  speculative 
and  contingent  contracts  are  legalized  through  necessity. 

The  trader  who  takes  a  contract  to-day,  to  furnish  commodities  at  a 
future  day  and  distant  place,  at  an  agreed  price,  takes  his  chances  on  the 
rise  and  fail  of  the  market,  as  well  as  upon  the  contingencies  of  produc- 
tion and  transportation.  The  other  party  to  the  contract  may  be  collect- 
ing the  commodities  for  export;  or  for  his  factory;  or  to  supply  the 
department  of  the  government;  or  for  resale  in  the  market;  or  for  other 
purposes — all  alike  legitimate,  though  in  a  certain  sense  speculative  and 
contingent. 

It  may  be  that  fortunes  are  thus  made  or  lost  in  a  single  venture 
but  because  this  may  be  so,  it  does  not  necessarily  bring  such  transac- 
tions within  the  statute.     Great  judgment,  experience  and  forecast  may 
in  some  cases  not  be  suffinent  to  prevent  loss  and  failure;  while  a  venture 
at  random  may  be  exceedingly  profitable. 

Where  there  exists  no  intention  to  deliver  the  commodities,  but  to 
merely  deal  and  speculate  in  them  by  pretended  and  symbolical  purchases 
and  sales  at  market  prices,  such  as  "^options"  or  ^'futures;"  nr  where  the 
real  transaction,  though  valid  in  form,  is  in  fact  fictitious  and  iniquitous 
in  its  consequences,  under  whatever  form  or  girise  made,  or  paraded  for 
legal  recognition,  the  courts  have  set  their  seal  of  condemnation  upon 
them  as  gambling  transactions  and  void. 

Barnard  v.  Backhaus,  52  Wis.,  5Q3,  approved  and  the  law  declared 
settled;  55  id.,  354;  Cobb  v.  Prell,  U.  S.  C.  C,  Kas.,  22  Am.  Law  Reg., 
611;  Norton  v.  Blinn,  39  Ohio  St.,  145;  Harper  v.  Grain,  36  Ohio  St., 
338;  Waterman  v.  Buckland,  i  Mo.  App.,  45;  Rouke  v.  Short,  34  Eng. 
Law  &  Eq.,  219;  Rumsey  v.  Berry,  65  Me.,  570;  Pickering  v.  Gease,  79 
III.,  328;  Story  V.  Salomon,  71  N.  Y.,  420;  Kirkpatrick  v.  Bonsall,  7a 
Pa.  St.,  155;  Gregory  V.  Wendell,  39  Mich.,  337;  Eldred  v.  Malloy,  2 
Goto.,  320;  s.  c,  25  Am.  R.,  752;  Gunningham  v.  Bank,  ;i  Ga.,  400; 
s.  C,  51  Am.  R.,  266;  Whitesides  v.  Hunt,  97  Ind.,  191;  s.C,  49  Am. 
R.,  441,  and  cases  cited  in  these  by  the  courts;  Benjamin  on  Sales,  sees. 

541,  542. 

And  the  better  view,  as  to  the  proper  construction  of  this  statute  is: 

that  the  note  expressly  made  '* absolutely  void,  and  of  no  effect/*  was 
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even  void  in  the  hands  of  an  innocent  purchaser;  for  the  statute  declares 
it  void,  regardless  of  the  guilt  or  innocence  of  the  holder,  or  of  want  of 
notice  of  defects  to  any  purchaser. 

Cunningham  v.  Bank,  71  Ga.,  400;  s.  C  51  Am.  R.,  266;  i  Dan.  Neg. 
Inst,  sees.  197,  807;  and  the  cases  cited  by  the  author  under  these  sec- 
tions; Pickaway  Co.   Bank  v.  Prather,  12  Ohio  St.,  497,  at  pages  505, 

509. 

While  covert  and  letent  defects,   and  defenses  based  thereon,  as 

against  negotiable  instruments,  are  not  to  be  encouraged,  a  postive  law 

of  the  legislature,  within  its  constitutional  powers,  cannot  be  abrogated 

or  nullified  by  the  application  of  any  mere  rule  of  commercial  usage, 

though  previously  crystallized  into  law  by  express  judicial  sanction. 

Ins:ruments  void  by  express  statutory  interception,  should  be 
relegated  to  the  status  of  forged  and  non-contractual  instruments,  void  in 
their  interception. 

I  write  my  name  on  the  fiy-leaf  of  my  new  book  for  the  purpose  of 
identification  and  reclamation  in  case  it  be  lost.  In  so  doing  [  may  not 
be  chargeable  in  any  degree  with  negligence,  or  even  imprudence;  and 
yet  if  some  scamp  detach  the  leaf,  and  skillfully  produce  and  negotiate 
what  purports  to  be  my  note,  free  from  suspicion  on  its  face,  some  one 
relying  upon  the  genuineness  of  ray  signature,  may  in  good  faith  by  it; 
and  yet  by  well  settled  rule  of  law,  it  would  be  absolutely  void  in  his 
hands,  although  he  be  deceived  thereby.  Decamp  v.  Hamma,  29  Ohio 
St.,  467;  id.y  Ross  V.  Doland,  473;  m^.,  Winchell  v.  Crider,  480;  Butler 
V.  Cams,  37  Wis.,  61;  29  id.y  194. 

Had  the  note  been  void  because  made  so  by  statute,  the  purchaser 
would  be  in  like  situation;  and  the  duty  imposed  upon  him  to  inform 
himself  as  to  the  validity  of  the  note  would  be  no  more  onerous  in  the 
one  case  than  in  the  other.  In  neither  case  could  the  paper  have  life, 
because  dead  in  its  inception,  and  once  dead — always  dead,  is  its  appro- 
priate epitaph.  Though  Martin  may  have  held  the  note  subject  to  de- 
fenses, it  does  not  follow,  as  argued,  that  the  remedy  is  against  him  instead 
of  Keel. 

The  proceeds  of  the  wagering  transaction  are  by  the  defendants' 
acts  and  agreements  in  his  hands,  and  plaintiff's  remedy  is  properly 
against  him  as  the  "winner  thereof." 

The  motion  for  a  new  trial  is  overruled  aad  judgment  entered  upon 
the  verdict. 

Shillings  &  Allen,  for  plaintiff, 

John  Smick,  for  defeadaoL 


Vol.  XVII.  LAW  BULLETIN.  75  i 

138  Crist  ▼.  Bradstreet  Ca 

LIBEL.  138 

[Cincinnati  Superior  Court,  General  Term.] 
Force,  Harmon  and  Peck,  JJ. 

t  George  Crist  v.  Bradstreet  Co. 

When  words  claimed  to  be  libellous  are  a  privileged  communication  made  by  a 
commercial  agency,  it  is  not  error  for  the  court  to  refuse  to  charge  that  the  de- 
fendant is  liable  if  careless  and  negligent  in  collecting  the  information,  or  to 
charge  that  the  question  is  one  of  good  faith,  and  that,  unless  the  negligence 
was  so  reckless  as  to  be  equivalent  to  want  of  good  faith,  or  to  amount  to  evi- 
dence of  want  of  good  faith,  the  defendant  is  not  liable. 

Force,  J. 

This  case  comes  upon  a  petition  in  error.  The  errors  assigned  are 
errors  claimed  to  have  been  made  in  giving  and  in  refusing  special 
charges.  These  charges  all  bear  upon  one  point,  presented  in  various 
shapes,  and  the  determination  of  that  point  determines  the  case. 

The  action  is  one  for  libel.  Mr.  Crist  complains  that  the  defendant 
below  falsely  and  maliciously  made  statements  concerning  bis  solvency 
that  injured  him  in  his  business  as  a  dealer  in  lumber.  It  was  pleaded, 
and  was  shown  in  evidence,  that  this  Bradstreet  Company  was  a  com- 
pany formed  for  the  purpose  of  collecting  and  giving  information  to  their 
customers,  and  it  is  claimed  that  they,  in  good  fiith,  with  the  belief  in 
the  truth  of  the  same,  collected  information  and  gave  it,  in  confidence, 
to  their  customers,  and  to  none  others.  It  is  claimed  that  this  came 
under  the  head  of  a  privileged  communication.  And,  to  meet  that,  the 
plaintiff  ottered  evidence  for  the  purpose  of  showing  actual  malice.  The 
plaintiff  claimed  that  the  jury  ought  to  be  charged  that  the  defendant, 
the  Bradstreet  Company,  was  liable  if  careless  and  negligent  in  tl^  collec- 
tion of  the  information.  The  court  declined  to  give  the  charge,  but  did 
charge  that  the  question  was  one  of  good  faith,  and  that  unless  the  negli- 
gence was  so  reckless  as  to  be  equivalent  to  want  ot  good  faith,  or  amount 
to  evidence  of  a  want  of  good  faith,  it  was  not  a  matter  which  would  affect 
the  question  of  liability. 

This  being  an  action  for  libel,  that  is,  an  action  for  maliciously  pub- 
lishing false  statements,  if  the  statements  charged  appear  to  be  of  such 
character  and  made  under  such  circumstances  as  to  be  a  privileged 
communication,  they  are  not  presumed  to  be  malicious,  bat  in  order  to 
make  such  statements  actionable,  actual  malice  must  be  proved. 

Malice  is  the  intent  to  do  an  unlawful  injury.  Negligence  in  some 
degree  might  be  evidence  of  malice,  but  it  is  not  itself  malice.  The 
written  words  in  this  case  having  been  imparted  to  a  person  who  had  a 
right  to  the  information,  they  were  not  malicious  if  they  were  imparted 
in  good  faith.  Even  if  negligence  in  gfathering  information  which  is 
imparted  in  good  faith,  under  privilege  to  another,  be  ground  for  some 
action,  it  is  no  ground  for  this  action  which  is  for  maliciously  publishing: 
injuriously  false  statements. 

Judgment  affirmed. 

Harmon  and  Peck,  JJ.,  concur. 

J.  J.  Giidden  and  I.  M.  Jordan,  for  plaintiff. 

Wilby  &  Wald,  contra, 

tPor  charge  to  jury  in  this  case,  in  special  term,  seeattfe^  618.  A  motion  for 
leave  to  file  a  petition  in  error  was  overruled  in  the  Supreme  Court,  and  the  above 
{udgment  thus  affirmed,  without  report,  January  29,  1889. 
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[Cincinnati  Superior  Court,  General  Term.] 

J.  R.  Sayler,  (Assignee),  v.  Merchants'  National  Bank. 

1.  A  draft  for  the  exact  balance  remaining  in  the  hands  of  the  drawee  to  the  credit 

of  the  drawer,  constitutes  an  equitable  assignment  of  such  fund  to  the  party  in 
whose  favor  the  draft  is  drawn. 

2.  A  draft,  drawn  by  a  consignor  upon  the  consignee  of  goods  for  the  exact  balance 

expected  to  arise  from  the  sale  of  the  goods,  accompanied  by  a  letter  from  the 
consignor  directing  the  consignee  to  account  to  and  settle  with  the  holder  of 
the  draft  for  the  proceeds  of  such'sale,  when  made  and  delivered  to  the  bolder 
in  payment  of  pre-existing  indebtedness,  constitutes  an  equitable  assignment 
of  the  claim  of  the  consignor  against  the  consignee  for  the  proceeds  of  the 
goods. 

Peck,  J. 

This  action  was  reserved  to  the  general  term  upon  the  pleading^  and 
d  certified  bill  of  evidence.  The  petition  sets  up  more  than  twenty  causes 
of  action,  each  one  founded  on  a  claim  to  the  proceeds  of  a  draft  or  bill 
of  exchange  drawa  by  The  Simpson  &  Gault  Mfg.  Co.  in  favor  of  the 
Merchants*  National  Bank.  The  drafts  were  made  and  delivered  to  the 
bank  in  payment  of  the  indebtedness  of  the  company  to  it  a  day  or  two 
before  an  assignment  for  the  benefit  of  creditors  was  made  by  the  Simp- 
son &  Gault  Mfg.  Co.,  and  the  contest  is  between  the  assignee  and  the 
bank  as  to  the  right  to  the  funds  and  property  in  the  hands  of  the  parties 
upon  whom  the  drafts  were  drawn.  None  of  them  had  been  accepted  by 
the  drawees  at  the  time  of  the  assignment.     They  are  in  form  as  follows: 

"Cincinnati,  May  22.  1885. 

"On  demand,  afler  sale  of  goods,  pav  to  the  order  of  Merchants*  National  Bank 
eight  hundred  and  thirty-nine  40-100  aollars. 
"To  H.  P.  Gregory. 

"Tbb  Simpson  &  Gaui^t  Mpg.  Ca, 

"By  J.  C.  O'Hara, 
"Treas." 

There  are  one  or  two  of  them  which  omit  the  words  *' after  sale  of 
gfoods;"  being  simply  orders  to  pay  certain  specified  sums  of  money  to 
the  bank;  but  nearly  all  of  them  are  of  the  form  of  the  one  of  which  I 
have  read. 

At  the  time  that  the  drafts  were  delivered  to  the  bank  there  was  a 
circular  letter  prepared  by  the  treasurer  of  the  Simpson  &  Gault  Com- 
pany, to  accompany  each  one  of  the  drafts,  which  letters  were  sent  by 
the  bank  to  the  respective  drawees.  One  of  the  letters  is  set  forth  in  thv; 
bill  of  evidence,  and  is  as  follows: 

"Mr.  T.  I/.  Dil«LB,  Tyler,  Texas: 

"Dear  Sir:  We  to-day  make  draft  on  yon  in  favor  of  the  Merchants' 
National  Bank  of  this  city  for  $221.26,  to  cover  the  amount  of  our  stock  in  your 
bands,  making  same  payable  on  demand  after  sale  of  goods  in  your  handm.  You 
will  recognize  this  as  merely  a  transfer  of  our  account,  reporting  and  settling 
with  the  bank  for  anv  sales  effected  since  the  last  settlement  with  us,  sending  us 
a  duplicate  report  of*^  such  sale.  We  request  no  advance  of  money  until  you  are 
prepared  to  settle  in  the  usual  manner,  and  only  for  such  stock  as  you  have  on 
hand.    We  hope  that  yon  will  comply  with  our  request  to  accept  the  same. 

"Your  friends, 

''Thu  Simpson  &  Gauu  Mfo.  Ca 

"J.  C  O'Hara. 
Ti       " 
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la  most  cases  the  drawees  were  the  holders  of  goods  which  had  been 
consigned  to  them  by  the  Simpson  &  Gault  Mfg.  Co.,  the  consignees  to 
make  sale  of  the  goods,  and  having  the  right  to  sell  them  for  any  sum  that 
they  could  get  over  the  minimum  fixed  by  The  Simpson  &  Gault  Co., 
and  being  required  to  account  to  The  Simpson  &  Gault  Mfg.  Co.  for 
that  amount  after  a  sale  was  made. 

A.n  entry  was  made  in  the  books  df  The  Simpson  &  Gault  Co.  at  the 
time  the  goods  were  shipped,  charging  the  consignee  with  the  amount  so 
fixed  as  the  minimum  for  which  they  would  be  required  to  account;  and 
it  appears  that  in  each  instance  where  the  drafts  were  not  against  money, 
they  were  drawn  for  the  amount  so  standing  upon  the  books  of  The  Simp- 
son &  Gault  Mfg.  Co. ;  that  is,  the  drafts  were  for  the  whole  amount 
charged  to  the  parties,  and  for  which  the  parties  were  expected  to 
account  to  The  Simpson  &  Gault  Mfg.  Co.  And  the  question  is  whether 
those  drafts  accompanied  by  the  letters  constituted  an  equitable  assign- 
ment to  the  bank  of  the  property  in  the  hands  of  the  consignees  at  the 
time  these  drafts  and  letters  were  delivered  to  the  bank,  or  whether  the 
property  still  remained  in  the  Simpson  &  Gault  Mfg.  Co.,  so  that  it  passed 
to  the  assignee  under  the  general  assignment  for  the  benefit  of  creditors. 

The  general  rule  is  that  where  a  draft  is  drawn  upon  a  particulai 
fund,  and  for  the  exact  amount  of  that  fund,  it  constitutes  an  assignment 
of  the  fund  in  the  hand.^  of  the  draiwee;  (see  id  Leading  Cases  in  Equity, 
pt.  2,  p.  1643)  and  there  are  one  or  two  of  these  drafts  coming  within 
that  rule,  the  goods  having  been  sold  and  the  drafts  specifying  the  exact 
sum  of  the  ni^acv  *n  the  hands  of  the  drawees. 

The  principle  question,  however,  is  as  to  those  which  were  drawn 
against  the  proceeds  of  the  good^i  which  had  not  yet  been  sold,  and  which 
were  by  their  terms  payable  after  the  sale  of  the  goods. 

The  drafts  themselves  might  not  constitute  an  assignment,  but  we 
think  that  when  taken  in  connection  with  the  accompanying  letters  direct 
ing  the  consignees  to  account  and  settle  with  the  bank  for  the  proceeds 
of  the  goods  on  hand,  they  amounted  to  an  assignment  to  the  bank  of  all 
the  interests  that  The  Simpson  &  Gault  Mfg.  Co.  had  in  the  goods  at  that 
time;  that  they  were  virtually  orders  upon  the  consig^nees  transferring  to 
the  bank  all  the  rights  and  the  interests  that  the  consignors  had  in  the 
property.  It  is  true  that  the  property  had  not  been  sold  and  the  pro- 
ceeds had  not  been  realized,  and  the  drafts  were  not  payable  until  sale 
could  be  made;  but  that  did  not  stand  in  the  way  of  an  equitable  assign- 
ment. There  are  numerous  cases  holding  ^hat  a  man  may  in  advance 
assign  his  salary  to  be  earned,  or  the  proceeds  of  goods  to  be  sold.  St. 
John  V.  Charles,  105  Mass.,  262;  Burns  v.  Carvalho,  4  Mylne  &  Craig, 
690;  Nesmith  v.  Drum,  8  W.  &  S.,  9.  And  we  think  that  the  general 
principles  which  decide  this  case,  are  to  be  found  in  the  case  of  Gardner 
V.  National  City  Bank,  39  O.  S.,  600.  It  is  true  there  was  not  such  a  case 
of  draft  against  goods,  but  the  case,  in  many  of  its  aspects,  is  parallel  to 
the  case  at  bar. 

One  of  these  drafts  which  I  have  not  mentioned,  was  drawn  for  the 
balance  of  goods  in  the  hands  of  the  parties.  A  draft  had  been  delivered 
to  another  bank  for  the  amount  of  money  in  the  hands  of  the  consignee 
of  the  goods  sold,  and  then  the  draft  was  delivered  to  the  Merchants' 
Bank  for  the  balance  of  the  goods  which  remained  unsold.  We  do  not 
think  that  state  of  affairs  makes  any  difference.  The  entire  balance  remaiii- 

3       L    B  4F 
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ing  in  the  hands  of  tlie  consignee  was  covered  by  the  draft,  and  it  is 
within  the  rule  already  mentioned. 

The  judgment  will  be  for  the  defendant. 

Force  and  Harmoo.,  JJ.,  concur. 

Sayler  &  Sayler,  J,  C.  Harper,  and  Jos.  Wilby,  for  plaintift. 

J.  W.  HerroQ,  for  defendant. 


153  HIMITATIONS  OF  ACTION. 

[Hamilton  Common  Pleas,  Piled  October  11, 1886.] 

Esther  M.  Cameron  v.  Cincinnati  (City)  et  au 

\iVliere  a  street  has  been  used  by  a  railway  company  belonging  to  the  city,  and  the 
abutting  property  the  reby  injured  in  value  by  injury  to  the  access,  but  the  tak- 
ing was  lawful  and  mot  a  usurpation,  a  right  of  action  by  a  mortgagee  of  the 
abutting  property  for  injury  to  his  mortgage  security  is,  as  is  also  the  owner's 
right  of  action,  an  injury  to  the  rights  of  plaintiff  not  arising  in  contract 
under  sec.  4982  Rev.  Stat.,  and  is  barred  in  four  years. 

Huston,  J. 

Action  to  recover  $2,000  damages  to  mortgage  security  by  wrongful 
acts  of  city  in  occupying  and  using  McLean  avenue,  in  front  of  the  lot 
mortgaged,  with  tracks,  etc.,  of  Cincinnati  Southern  Railway.  Mortgage 
dated  March  27,  1875.  Avenue  taken  by  city  for  railroad  purposes 
January  11,  1877. 

City  demurs: 

Question:  Is  the  claim  barred  by  statute  of  limitations — 4  years? 
Unless  barred,  the  action  is  maintainable.     15  Ohio,  726;  35  Ohio  St.,  317. 

Counsel  for  plaintiff  assumes  that  this  is  a  real  action — the  occupa- 
tion of  the  avenue  by  railway,  a  disseisin — an  adverse  possession,  and 
that  therefore  the  21  years  limitation  applies. 

We  think  this  assumption  erroneous. 

This  is  not  an  action  to  recover  possession  of  land,  or  rights  appur- 
tenant to  land — not  an  ejectment — not  an  action  to  enforce  mortgage 
lien — in  which  the  21  years  limitation  applies. 

But  it  is  an  action  to  recover  damages  for  injury  to  property  rights, 
for  injury  to  the  access,  thereby  diminishing  the  mortgage  security,  not 
against  the  owner,  but  a  third  intervening  party. 

If  action  were  brought  by  owner  of  fee  for  damages  from  same  cause, 
the  nature  of  the  action  would  require  the  same  kind  of  evidence  to  sus- 
tain it  practically  as  this  case,  only  the  measure  of  damage  would  be 
different;  the  mortgagee  could  only  recover  her  actual  loss  of  security,  the 
unpaid  balance,  after  sale  of  fee,  at  most.  The  owner  would  not  be  so 
limited. 

But  to  that  kind  of  an  action  the  same  statute  of  limitations  would 
apply,  to  owner  and  mortgagee. 

[t  is  clear  to  us  that  this  action  comes  within  sec.  4982  Rev.  Stat, 
limiting  ''an  action  for  an  injury  to  the  rights  of  the  plaintiff,  not  aris- 
ing on  contract,"  etc.,  to  four  years  after  cause  of  action  accrued. 
The  cause  of  action  accrued  in  this  case  when  the  avenue  was  taken  for 
railroad  purposes,    January  11,  1877. 
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It  is  immaterial  ihat  at  that  time  it  was  not  knowQ  how  much  the  lot, 
thus  damaged,  would  fall  short  of  paying  the  mortgage  debt.  The  dam- 
ages would  be  a  matter  of  evidence  adapted  to  the  peculiar  circumstances 
of  this  case.  It  might  have  been  necesbary,  if  action  had  been  brought 
within  the  four  years,  to  postpone  final  disposition  until  after  foreclosure. 

The  view  we  take  of  this  question  is  supported  by  the  opinion  of  the 
Supreme  Court  in  the  case  of  Carpenter  v.  Canal  Co.,  35  Ohio.  St.,  307, 
317:  ^* Doubtless  a  mortgagee  could  maintain  an  action  at  law  for  injury 
to  his  rights.  ^  ^  ^  Plainly  such  an  action  would  be  baired  in  four 
years,  and  the  statute  would  begin  to  run  at  time  of  the  injury  " 

True  the  court  say  iha.t  the  gravamen  of  that  action  was  alleged 
fraud;  but  the  other  element  entered  into  complaint  as  ground  for  relief, 
so  as  to  call  for  an  expression  from  the  court. 

But  plaintiff  relies  on  the  case  of  Railroad  Co.  v.  HampletOD,  40 
Ohio  St.,  496,  and  claims  that  her  injury  is  analagous  to  that  where  the 
wrongful  acts  amount  to  a  permanent  destruction  or  appropriation  of  the 
owner's  easement  in  the  street,  for  which  his  right  of  action  would  not  be 
barred  until  21  years  had  perfected  the  prescriptive  right. 

That  was  a  case  where  the  injury  complained  of  was  from  a  change 
of  grade. 

The  court  on  page  on  502  say: 

**This  additional  use  ol  the  street,  by  laying  the  new  track  aod  rais- 
ing the  grade  from  that  at  which  was  first  laid,  is  the  ground  of  liability 
of  the  defendants.  These  new  uses  of  the  street,  in  the  absence  of  any 
agreement  with  the  adjacent  land-owner  or  of  an  appropriation  of  the  right 
to  so  use  the  street^  by  a  proceeding  for  that  purpose ^  could  not  become 
complete  until  the  same  had  been  so  used  for  the  period  of  twenty-one 
years."  (Our  underlining). 

In  that  case  there  had  been  no  agreement  nor  any  appropriation  by 
legal  proceedings — a  clear  case  of  usurpation. 

Very  different  this  case.  The  city  took  the  avenue  for  railroad 
purposes  by  virtue  of  a  special  act  of  the  legislature,  passed  subsequently 
to  the  acts  complained  of  in  the  case  m  40  Ohio  St.,  and  therefore  could 
not  be  called  a  usurper.  It  acted  by  authority  of  law.  It's  right  to  the 
street  did  not,  does  not  require  21  years  to  perfect  it«  But  the  city  was 
not  protected  against  damages  to  abutting  lot  owners  by  that  legislation. 

We  do  not  see  that  the  case  of  Railroad  Co.  v.  Hambleton  is  author- 
ity for  the  case. 

The  court  cannot  protect  the  plaintiff  against  the  legal  conseqaences 
of  her  own  laches,  her  claim  being  clearly  barred. 

Demurrer  sustained.     (Jan.  17,  1887.) 

Miles  Johnston,  for  plaintiff. 

Coppocky  Cox  &  Gallagher,  for  defendaats. 
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154  SERVICE— INJUNCTION. 

[Hamilton  Common  Pleas,  February  7,  1837.] 

Cincinnati,  Hamii^ton  &   Dayton  R.    R.   Co.  v.  Thomab  Bmbry 

AND  John  J.  Emery. 

1.  The  laws  of  New  York  authorize  a  suit  to  be  brought  in  that  state  by  a  non-res- 

ident against  a  foreign  corporation  when  the  cause  of  action  arose  in  that 
state,  and  .authorize  service  to  be  made  upon  the  president  of  the  foreign  cor- 
poration. 

2.  A  judgment  obtained  by  default  in  New  York  by  a  resident  of  Ohio  against  an 

Ohio  corporation,  upon  a  cause  of  action  arising  in  New  York,  where  the  ser- 
vice was  made  in  New  York  upon  the  president  of  the  corporation,  will  be 
valid  in  Ohio,  irrespective  of  whether  the  corporation  was  doing  business  in 
New  York,  and  whether  its  president  when  served  with  a  summons,  was  in 
New  York  upon  business  of  the  corporation. 

3.  The  C,  H.  &  D.  R.  R.  Co.,  an  Ohio  corporation,  guaranteed  the  payment  of 

the  principal  and  interest  coupons  of  certain  bonds  of  the  C.)  H.  &  I.  R.  R. 
Co.,  which  by  their  terms  were  payable  in  New  York.  E,  a  resident  of  Ohio, 
held  certain  of  these  coupons,  the  payment  of  which  had  been  demanded  and 
refused  at  the  designated  place  of  payment  in  New  York,  and  brought  an 
action  in  New  York  against  the  guarantor  upon  its  guaranty,  and  service  was 
had  upon  the  president  of  the  guarantor  in  New  York.  The  guarantor  permit- 
ted judgment  to  be  taken  against  it  by  default,  and  afterwards  brought  an 
action  in  Ohio,  to  restrain  E  from  issuing  execution  upon  the  judgment, 
claiming  that  it  was  not  doing  business  in  New  York  and  that  its  president 
was  not  there  upon  its  business,  at  the  time  when  he  was  served  with  process. 
A  temporary  iniunction  was  granted,  without  notice,  and  E  moved  to  vacate 
the  same.  Held:  That  the  injunction  could  not  be  sustained.  That  the  judg- 
ment is  valid  in  New  York,  and  must  be  respected  accordingly  in  this  state. 

The  facts  in  the  case,  sufficient  for  a  proper  understanding  of  the 
decision,  are  as  follows:  The  Cincinnati,  Hamilton  &  Indianapolis  Rail- 
road Company,  an  Ohio  corporation,  issued  its  mortgage  bonds  with 
interest  coupons  attached,  payable  at  the  office  of  Winslow,  Lanier  & 
Co.,  in  the  city  of  New  York,  and  the  payment  of  the  same  was  guaran- 
teed by  the  plaintiff.  The  defendant,  John  J.  Emery,  held  certain  of 
these  coupons  which  had  matured,  the  payment  of  which  had  been  de- 
manded and  refused  at  the  place  of  payment  in  New  York  City.  In  1882, 
he  brought  an  action  in  the  Supreme  Court  of  the  state  of  New  York, 
for  the  city  and  county  of  New  York,  against  the  plaintiff  upon  its  guar- 
anty of  the  payment  of  these  coupons.  Service  of  summons  and  a  copy 
of  the  complaint  was  made  upon  Hugh  J.  Jewett,  the  president  of  the 
plaintiff  in  the  city  of  New  York.  The  plamtiff  permitted  judgment  to 
be  taken  against  it  by  default  in  December,  1882,  for  the  sum  of  $131,- 
238.15  and  costs. 

In  October  last  the  plaintiff  filed  its  petition  in  this  court,  averring, 
among  other  things,  that  the  defendant  caused  the  said  suit  to  be  brought 
and  judgment  to  be  obtained  in  New  York  in  the  name  of  John  J.  Emery; 
that  the  plaintiff  and  the  defendants  are  citizens  of  Ohio;  that  plaintiff 
had  its  principal  office  in  Cincinnati,  Ohio;  that  it  transacted  no  business 
in  the  state  of  New  York  at  the  date  of  the  commencement  of  said  suit,  and 
had  no  office  in  said  state,  or  agent  or  officers  there  for  the  trousaction  of 
any  business,  and  that  the  said  Hugh  J.  Jewett  was  not  in  New  York  at 
che  time  of  the  service  upon  him,  upon  business  of  the  plaintiff;  that  the 
judgment  is  wholly  void;  that  defendants  have  at  sundry  times  caused 
execution  to  be  issued  upon  the  judgment  and  to  be  levied  upon  cars  of 
the  plaintiff  in  the  state  of  New  York,  and  threatens  to  again  cause  such 
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execution  to  issue  and  to  again  seize  the  cars  of  the  plaintiff  which  may 
be  passing  into,  through  and  from  the  state  of  New  York  in  the  prosecu- 
tion of  the  plaintiff's  business  as  a  common  carrier,  to  its  injury  and 
detriment,  and  prayed  that  the  defendant  might  be  enjoined  from  issumg 
executions  upon  said  judgment,  etc.  Upon  the  filing  of  the  petition,  a 
preliminary  injunction  was  granted  without  notice,  and  the  defendants 
filed  their  motion  to  vacate  the  same. 

Huston    J. 

On  the  hearing  of  the  motion,  a  number  ot  questions  were  discussed  by 
counsel,  orally  and  in  briefs  submitted;  but  a  somewhat  careful  con- 
sideration of  the  case  has  impressed  us,  that  one  of  these  questions  is 
decisive  of  the  controversy  as  affecting  the  right  of  injunction,  and  we, 
theretore,  confined  our  opinion  to  that  one  question,  which  may  be  stated 
as  follows: 

Is  the  judgment  in  New  York  such  a  judgment  as  the  court,  in  this 
case,  is  bound  to  hold  as  valid?  It  would  be  superfluous — to  the  counsel 
interested, — in  our  treatment  of  this  question,  to  mention  all  propositions 
more  or  less  pertinent.     Some  are  taken  for  granted. 

I.  Is  the  judgment  valid  in  the  state  of  New  York?  i.  The  pre- 
sumption of  law  is  in  favor  of  its  validity; — it  having  been  rendered  in  a 
court  of  general  jurisdiction.  Ram  on  Judg.,  19;  Camp  v.  Bostwick,  20 
Ohio,  337,  344. 

a.  But  the  judgment  is  impeachable  in  this  state  for  want  of  juris- 
diction in  the  court  rendering  it.     No  other  ground  is  claimed. 

To  siiccessfully  attack  the  judgment,  it  must  appear  from  the  record 
that  the  court  had  not  jurisdiction  over  either  the  subject-matter  or  the 
person. 

The  cause  of  action  arose  in  the  state  of  New  York — where  the 
coupons  were  payable  and  default  was  made;  and,  therefore,  the  right  of 
action  accured  there,  by  virtue  of  the  statute  of  that  state  (sec.  1780,  Rev. 
Stat.,  vol.  4).     This  is  not  disputed. 

3.  Eid  the  court  have  jurisdicHon  of  the  person — that  is,  of  the  C. 
H.  &  D.  R.  R.  Co.  ? 

This  depends  upon  the  sufficiency  and  legality  of  the  service  of  pro- 
cess in  the  case;  and  here  is  involved  the  vital  point,  whether  determined 
according  to  New  York  or  Federal  law. 

Section  482  of  the  New  York  code,  then  in  force,  provides  that: 

^'Personal  service  of  a  summons,  upon  a  defendant,  being  a  foreign 
corporation,  must  be  made  by  delivering  a  copy  thereof,  within  the  state, 
as  follows:] 

**To  the  president,  treasurer  or  secretary;  or  if  the  corporation  lacks 
either  of  these  officers,  to  the  officer  performing  corresponding  functions 
under  another  name." 

The  service  in  question  was  made  by  the  proper  officer  delivering  a 
copy  of  the  summons  (and  also  of  the  complaint)  in  the  city  of  New  York 
to  Hugh  J.  Jewett  the  president  of  the  said  railroad  company. 

The  Court  of  Appeals  of  the  state  of  New  York,  in  a  number  of 
cases,  has  sustained  this  kind  of  service,  under  the  same  law,  and  held 
it  to  be  binding  on  the  corporation.  Hiller  v.  B.  &  M.  R.  R.  Co.,  70  N. 
Y.,  223,  (1877);  Bank  v.  Lacomb,  84  N.  Y.  367,  (1881);  Pope  v.  Terre 
Haute  Car  and  Mfg.  Co.,  87  N.  Y.,  137,(1882). 

In  the  last  case,  the  court  say: 
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**It  is  for  the  legislature  to  determine  what  shall  be  a  suiGcient  service 
of  process  for  the  commencement  of  an  action,  subject  only  lo  the  limita- 
tion that  the  service  must  be  such  as  may  reasonably  be  expected  to  give 
the  party  proceeded  against  notice." 

**It  appears  that  the  defendant,  being  a  foreign  corporation,  had  no 
plate  of  business  and  transacted  no  business  and  had  no  property  within 
this  state,  and  that  at  the  time  its  president  was  served  he  was  tempor- 
arily within  the  state  for  purposes  of  his  own,  on  his  way  to  a  sea-side 
resort,  and  not  in  his  official  capacity  or  upon  any  business  of  the  defend- 
ant. The  claim  is,  therefore,  made,  that  he  in  no  way  represented  the 
defendant,  and  that  service  upon  him  could  not  bind  the  defendant." 

"'In  order  to  make  such  service  effectual  it  is  not  needtul  that  the 
officer  served  should  be  here  in  his  official  capacity,  or  engaged  in  the 
business  of  the  corporation." 

.  '"The  object  of  all  service  of  process  for  the  commencement  of  a  suit 
or  other  legal  proceeding,  is  to  give  notice  to  the  party  proceeded  against, 
and  any  service  which  reasonably  accomplishes  that  end  answers  the  re- 
quirements of  natural  justice  and  fundamental  law  (Gibbsv.  Queen's  Ins. 
Co.,  63  New  York,  114)." 

**  Although  the  officer  served  in  this  case,  was  not  then  engaged  in 
the  business  of  the  defendant,  it  became  his  duty  as  its  officer  to  take 
notice  of  the  commencement  of  the  suit,  or  to  convey  such  notice  in  some 
proper  way  to  the  defendant;  and  that  he  would  do  so  could  reasonably 
be  presumed  and  expected." 

**A  judgment  to  be  rendered  in  an  action  thus  commenced  against 
foreign  corporation  will  be  valid  for  every  purpose  within  this  state,  and 
can  be  enforced  against  any  property  at  any  time  found  within  this  state. 
Its  effects  elsewhere  need  not  now  he  determined." 

We  quote  thus  fully  from  the  decision  of  the  court  of  appeals,  because 
directly  applicable  to  the  sufficiency  of  the  service  and  the  validity  of  the 
judgment  in  New  York  in  controversy  here,  and  sustaining  both.  But 
the  facts  presented  in  this  case  make  a  stronger  showing  than  in  that 
case,  as  to  business  transacted  by  the  Railroad  Company  in  the  state  of 
New  York  and  the  presence  of  the  president  of  the  company  there  in  con- 
nection with  such  business;  which,  however,  seems  to  be  immaterial. 

II.  The  judgment  being  valid  in  New  York,  the  question  remains, 
as  to  its  validity  in  this  state,  and  how  it  must  be  regared  by  this  court 
for  the  purposes  of  this  action  ? 

I.  It  is  claimed  on  behalf  of  the  plaintiff,  that  the  question  here  is 
one  arising  under  the  Federal  Constitution,  art.  4,  sec.  i,  and  the  Act  of 
Congress  of  May  26,  1790,  i  Stat,  at  L.  122, — in  the  absence  of  which, 
the  record  of  said  judgment  would  have  no  force  in  Ohio. 

Article  4  sec.  I,  Const,  requires  that: 

*'Full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  the  judicial  proceedings  of  every  other  state." 

The  Act  of  Congress  1790  provides  for  the  authentication  of  such 
acts,  records  and  judicial  proceedings,  and  that '*the  said  records  and  ju- 
dicial proceedings,  so  authenticated,  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  which  they  are  taken." 

Now,  is  this  such  a  judgment  as  is  covered  by  these  provisions  of  the 
Federal  Constitution  and  Law?  Of  course,  for  an  answer,  we  must  appeal 
to  the  decisions  of  the  Supreme  Court  of  the  United  Spates. 
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2.  It  is  further  claimed  that  these  decisions  are  explicit  upon  two 
propositions: 

"i.  That  judgment,  without  personal  service,  or  its  equivalent, 
is  void." 

**2.  That  service  upon  the  agent  of  a  foreign  corporation, — not  do- 
ing business  in  the  state,  is  null  and  void,  so  that  there  is  no  judgment.'* 

In  support  of  the  second  proposition — which  is  the  one  pertinent  here 
— reference  is  made  to  Morawitz,  sec.  980;  95  U.  S.,  714;  106  U.  S., 
351;  no  [J.  S.,  151.  The  section  980  refers  to  service  of  process  on 
foreign  corporations  at  common  law,  and  does  not  apply. 

The  Supreme  Court  decision  cited  involved  the  construction  of  state 
statutes,  other  than  those  of  New  York,  as  to  service,  and  essentially 
different  from  those  of  isew  York,  and,  therefore,  are  not  tairly  applicable 
to  this  case. 

The  case  of  St.  Clair  v.  Cox,  106  U.  S.,  351,  seems  to  be  mainly 
relied  upon.  This  case  does  support  the  proposition  of  counsel,  where 
the  state  statute  as  to  service  on  a  foreign  corporation  implies  that  it 
must  be  doing  business  in  the  state.  The  court  construes  the  words, 
*'agent  of  such  corporation  within  this  state'*  as  not  to  "sanction  service 
upon  an  officer  or  agent  of  the  corporation  who  resides  in  another  state, 
and  is  only  casually  in  the  state,  and  not  charged  with  any  business  of 
the  corporation  there."  But  the  court  interprets  this  statute,  which 
related  to  corporations  generally,  in  accordance  with  the  construction  put 
upon  it  by  the  Supreme  Court  of  Michigan,  where  the  case  arose,  in  19 
Mich.,  336. 

This  decision,  strictly  considered,  is  in  harmony  with  the  expression 
of  that  court  in  numerous  cases,  to  the  effect — that  the  interpretation  of 
the  statute  laws  of  a  state  by  its  own  courts  becomes  a  part  of  the  law  of 
that  state,  as  much  so  as  if  incorporated  into  the  body  of  it  by  the  legisla- 
ture; and  the  Supreme  Court  is  bound  to  accept  such  interpretation,  so 
far  as  it  comports  with  the  constitution  of  the  United  States,  although  it 
may  involve  that  court  *Mn  seeming  inconsistencies — as  where  states  have 
adopted  the  same  statutes,  and  their  courts  differ  in  the  construction, 
Hampton  v.  McConnel,  3  Wheat,  234;  Shelby  v.  Guy,  11  Wheat.,  367; 
Jackson  v.  Lamphire,  3  Pet.,  280;  Bank  v.  Buckingham,  5  How.,  317; 
Jeter  V.  Hewitt,  22  How.,  473;  Christy  v.  Pridgeon,  4  Wall.,  196;  Nich- 
ols V.  Levy,  5  Wall.,  433. 

In  the  last  case  the  court  say: 

**Bcing  a  local  law  and  involving  a  rule  of  property,  we  adopt  the 
construction  which  has  been  given  to  it  by  the  highest  judicial  tribunal 
of  the  state." 

The  latest  announcement  of  the  Supreme  Court  on  this  subject  that 
we  have  found  (and  which  seems  to  have  escaped  the  notice  of  counsel), 
is  in  the  case  of  Burgess  v.  Seligman,  107  U.  S.,  20,  (1882). 

The  question  in  the  case  arose  upon  the  construction  of  a  statute  in 
Missouri,  and  the  parties  were  citizens  of  different  states. 

The  court  say  (pp.  34-35) '• 

Syllabus  3.  *'The  courts  of  the  United  States,  in  the  administration 
of  state  laws  in  cases  between  citizens  of  different  states,  have  an  indepen- 
dent jurisdiction  co-ordinate  with  that  of  the  state  courts,  and  are  bound 
to  exercise  their  own  judgment  as  to  the  meaning  and  effect  of  those 
laws." 

Syllabus  4.  **Where,  however,  by  the  course  of  the  decisions  of  the 
state    courts,  certain    rules    are    established,  which    become    rules    of 
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property  and  action  in  the  state,  and  have  all  the  effect  of  law  especially 
with  regard  to  the  law  of  real  estate,  and  the  construction  of  the  state 
constitutions  and  statutes,  the  courts  of  the  United  States  always  regard 
such  rules  as  authoritative  declarations  of  what  the  law  is.  But  where  the 
law  has  not  been  thus  settled,  it  is  their  right  and  duty  to  exercise  their 
own  judgment:  as  they  always  do  in  reference  to  the  doctrines  of  com- 
mercial law  and  general  jurisprudence;  and  when  contracts  and  transac- 
tions hare  been  entered  into  and  rights  have  accrued  thereon,  under  a 
particular  state  of  the  decisions  of  the  state  tribunals,  or  where  there  has 
been  no  decision,  the  courts  of  the  United  States  assert  the  right  to  adopt 
their  own  interpretation  of  the  law  applicable  to  the  case,  although  a 
different  interpretation  may  be  given  by  the  state  courts  after  such  rights 
have  accrued." 

And  in  their  opinion  the  court  conclude: 

'*As  this  matter  has  received  our  special  consideration,  we  have 
endeavored  thus  briefly  to  state  our  views  with  distinctness,  in  order  to 
obviate  any  misapprehensions,  that  may  arise  from  language  and  expres- 
sions used  in  previous  decisions." 

It  was  manifestly  the  purpose  of  the  court,  in  making  this  definite 
statement,  to  have  clearly  understood  the  proper  functions  of  that  court 
in  that  class  of  cases  which  lay  along  the  dividing  line  of  jurisdiction  be 
tween  the  state  and  federal  courts,  prominent  among  which  are  the  cases 
involving  the  construction  of  state  statutes.  See,  also,  Sipes  v.  Whitney, 
30  Ohio  St.,  69;  Penny  wit  v.  Foote,  27  Ohio  St.,  600. 

The  conclusion  we  must  arrive  at  is,  that  the  service  upon  the  presi- 
dent of  the  plaintiff  in  New  York  in  conformity  with  the  statute  of  that 
state,  Dound  the  corporation,  and  the  judgment  based  thereon  is  valid. 

The  sufficiency  of  such  a  service  having  been  declared  by  the  highest 
court  of  New  York,  and  the  parties  not  being  citizens  of  different  states, 
the  Supreme  Court,  of  the  United  States,  if  this  question  of  service 
were  properly  before  it,  would  adopt  the  construction  of  the  New  York 
court,  however  much  it  might  differ  from  that  court  in  its  opinion  of  the 
propriety  of  such  construction. 

It  follows,  that  the  defendant,  John  J.  Emery,  has  a  right  to  issue 
and  enforce  an  execution  upon  his  said  judgment  in  New  York  against 
property  of  the  plaintiff  in  that  state.  The  judgmenc  being  valid, 
unreversed  and  unsatisfied,  the  petition  does  not  state  facts  to  warrant 
the  intervention  of  this  court  as  prayed  for.  While  this  court  has  no 
power  to  stay  proceedings  in  the  New  York  court,  it  does  have  the  power, 
in  a  proper  case,  to  act  in  personam  upon  the  parties,  who  are  residents 
within  the  territorial  limits  of  its  jurisdiction,  and  enjoin  them  from  further 
proceedings  in  such  suit.  A  proper  case  would  probably  be,  where  ex- 
ecution was  levied  upon  property  of  the  judgment  debtor  in  the  foreign 
state,  which  is  exempt  from  execution  by  the  law  of  this  state.  Snook 
V.  Snctzer,  25  Ohio  St.,  516. 

True,  the  enforcement  of  the  judgment  in  New  York  by  seizure  of 
plaintiff's  cars  may  seriously  inconvenience  and  injure  the  company  in  the 
prosecution  of  its  business;  but  would  not  the  same  result  have  attended 
a  judgment  in  Ohio?  The  railroad  company  might  well  complain  of  the 
laches  of  its  chief  officer,  in  not  advising  the  company  when  served  with 
process,  or  in  failing  to  defend  the  suit  if  there  was  any  ground  for  it; 
but  it  made  its  obligations  to  be  performed  in  the  city  of  New  York,  pre- 
sumably with  knowledge  of  the  remedial  laws  of  that  state,  and  its  own 
default  gave  to  the  defendant,  Emery,  a  right  of  action  there;  and  now  it 
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asks  this  court  to  relieve  it  against  the  legal  consequences  of  its  own 
negligence  and  default. 

We  cannot  see  any  good  leason  for  equitable  interference. 

Motion  to  vacate  injunction  granted. 

Wm.  M.  Ramsey  and  Edgar  M.  Johnson,  for  plaintiff. 

Herbert  Jenney,  for  defendants. 


PUBLIC  OFFICERS.  157 

[Clark  Common  Pleas.] 

Stats  of  Ohio  v.  Henry  C,  Williamson. 
State  of  Ohio  v.  Wm.  Davidson. 

1.  A  township  trustee  is  "  an  officer  under  the  constitntion  and  laws  of  this  state  *' 

within  the  meaning  of  sec.  6909  Rev.  Stat. 

2.  Said  sec.  6909  read  in  connection  with  sees.  1530  and  1497,  Rev.  Stat,  define  three 

essentially  distinct  offenses,  which  may  be  committed  by  such  **  officer  "  in  ex- 
acting compensation  from  the  township  treasury,  to- wit:  1st,  For  services 
not  performed ;  2d,  at  a  rate  greater  than  one  dollar  and  fifty  cents  per  day ;  3d, 
in  tlie  aggregate  exceeding  one  hundred  and  fifty  dollars  per  year. 

3.  An  indictment  against  such  officer  under  said  sec.  6909,  which,  as  the  only  de 

scription  of  the  offense,  avers  that  the  defendant  charged  and  recsivetl  **  a  fee 
more  and  greater  "  than  allowed  by  law  for  doing  his  official  duty,  is  essentially 
insufficient:  and  is  not  within  sec.  7215,  Rev.  Stat. 

Motion  to  quash  indictments  found  by  grand  jury  against  Trustees 
of  Springfield  Township  for  misconduct  in  drawing  more  salary  than  the 
amount  fixed  by  law. 

White,  J. 

The  indictment,  in  each  of  the  above  entitled  cases,  contains  two 
counts,  in  each  of  which  the  defendant,  being  a  public  officer,  a  town- 
ship trustee,  is  charged  with  the  crime  of  extortion. 

Motion  to  quash  the  indictments  have  been  filed  in  both  cases,  and, 
as  they  raise  the  same  questions,  will  be  considered  together. 

In  each  case  the  defendant  therein,  by  the  first  count  is  accused  of 
having  **charged,'*  and  in  the  second  count  of  having  "received"  un- 
lawfully and  knowingly  "a  fee"  more  and  greater  than  was  then  and 
there  allowed  to  him  by  the  laws  of  the  state  of  Ohio  for  executing  and 
doing  his  official  duty  in  attending  to  the  business  enjoined  on  him  by 
law  as  such  township  trustee,  to-wit:  The  sum  and  fee  of  "three  hundred 
and  thirty-nine  dollars"  in  one  case,  and  "three  hundred  and  fifty-eight 
dollars  and  fifty  cents"  in  the  other. 

The  indictment  is  laid  under  sec.  6909  of  the  Rev.  Stat,  which  in 
substance^  so  far  as  applicable,  enacts: 

''An  officer  under  the  constitution  and  laws  of  this  state  who  know- 
ingly asks,  demands,  or  receives  any  fee  or  reward,  other  than  is  allowed 
by  law,  to  execute  or  do  his  official  duty,  or  knowingly  charges,  asks, 
demands  or  receives  any  more  or  greater  fees  or  costs  than  are  allowed 
by  law  for  such  official  duty  ^  ^  ^  shall  suffer  the  penalty  therein 
named." 
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A  township  trustee  is  an  officer  "under  the  constitution  or  laws  of 
this  state,*'  within  the  meaning  of  said  sec.  6909. 

To  determine  when  such  ^'officer*'  has  violated  this  section  of  the 
statutes,  it  must  be  read  in  connection  with  sec.  1530  of  the  Rev.  Stat., 
which,  so  far  as  pertinent  to  the  issue  here  made,  is  as  follows: 

**Each  trustee  shall  be  entitled  to  *  *  *  one  dollar  and  fifty 
cents  for  each  day's  service  in  the  business  of  the  township,  to  be  paid 
out  of  the  township  treasury;  but  in  no  township  shall  the  compensation 
of  any  trustee  exceed  one  hundred  and  fifty  dollars,  to  be  paid  out  of  the 
treasuiy,  including  services  in  connection  with  the  poor,  for  any  one  year." 

The  **services  in  connection  with  the  poor"  therein  referred  to  are 
compensated  under  sec.  1497  which,  so  far  as  relates  to  the  present  sub- 
ject, provides: 

*'The  trustee  shall  keep  accurate  accounts  of  all  expenses  incurred 
for  the  support  of  the  poor  within  their  respective  townships,  ♦  *  * 
together  with  an  account  of  their  own  service  rendered,  which  account 
shall  be  adjusted  and  settled  semi-annually  on  the  first  Monday  of  March 
and  the  first  Monday  of  September,"  in  the  manner  therein  described. 

It  seems  that  under  these  several  sections  a  township  trustee  may 
offend  against  the  law  contained  in  sec.  6909  in  either  of  three  respects: 

I.  In  exacting  compensation  from  the  township  treasury  for  services 
not  performed. 

3.  In  exacting  compensation  from  the  township  treasury  more  or 
greater  than  one  dollar  and  fifty  cents  for  each  day's  service.  • 

3.  In  exacting  ccmpensation  from  the  township  treasury  within  any 
one  year  in  the  aggregate  exceeding  one  hundred  and  fifty  dollars. 

It  is  claimed,  in  support  of  the  motion  to  quash,  that  the  indictment 
does  not  inform  the  defendant,  in  either  case,  in  which  of  these  re- 
gards he  is  charged  with  having  offended;  nor  how  much,  if  any,  of  the 
$358.50  or  $339.00  respectively  charged  and  received  by  the  defendant 
was  lawfully  due  to  him  at  the  time  of  the  alleged  misconduct;  nor  that 
the  same  was  charged  and  received  by  the  defendant  in  his  official  capa- 
city, or  under  color  of  his  office, 

*^It  is  a  rule  of  criminal  law,  based  upon  sound  principles,  that  every 
indictment  should  contain  a  complete  description  ot  the  offense  charged. 
It  should  set  forth  the  facts  constituting  the  offense,  so  that  the  accused 
may  have  notice  of  what  he  is  to  meet,  and  so  that  the  court  applying 
the  law  to  the  facts  charged  against  him,  may  see  that  a  crime  has  been 
committed.  Lamberton  v.  The  State,  11  Ohio  283,  284.  As  to  the  degree 
of  certainty  which  is  requisite,  the  indictment  must  state  the  facts  of  the 
crime  with  as  much  certainty  as  the  nature  of  the  case  will  admit.  In  a 
criminal  charge,  in  the  language  of  Lord  Mansfield,  there  is  no  latitude 
of  intention  to  include  anything  more  than  is  charged;  the  charge  must 
be  explicit  enough  to  support  itself;  2  Burr,  1127.  The  People  v.  Gates. 
13  Wend.,  317.  The  want  of  a  direct  allegation  of  anything  material  in 
the  description  of  the  substance,  nature  or  manner  of  the  crime,  cannot 
he  supplied  by  any  intendment  or  implication.'*  White,  J.,  Redmond  ▼ 
State,  35  Ohio  St.,  82,  83. 

The  indictment  in  this  case  must  be  read  in  the  light  of  these  princi- 
ples. The  substantive  averment  thereof,  is  that  the  defendant  "charged" 
and  "received"  **a  fee  more  and  greater"  than  allojved  to  him  by  law. 
This  language  implies  that  he  had  a  right  to  charge  something,  but  he 
charged  a  fee  more  and  greater  than  allowed  to  him.  The  offense  there- 
fore did  not  consist  in  charging  for  services  not  performed.     Do  the  words 
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**a  fee**  mean  that  a  number  of  lawful  fees  were  charged  in  the  aggre- 
gate exceeding  one  hundred  and  fifty  dollars?  or  do  they  mean  that  at  the 
semi-annual  settlement  under  the  poor  laws  already  quoted  his  compensa- 
tioa  then  charged  and  received  as  '*a  fee"  for  services  rendered  to  that 
date,  were  in  the  aggregate  extorsive?  or  are  the  words  to  he  confined  to 
their  more  literal  meaning  of  a  single  fee  of  $1.50  for  a  single  day*s  serv- 
ice? Again,  the  allegation  is  that  the  defendant  charged  a  fee  more  and 
greater  than  allowed,  to-wit:  the  sum  and  fee  of  $339  or  $358.50  respect- 
ively. Does  that  mean  that  the  whole  sum  is  extorsive  and  excessive?  or 
that  part  thereoi  is  justly  due  and  part  is  extorsive? 

These  questions  are  pertinent  and  indicate  the  indefiniteness  of  the 
charge.  The  indictment  should  have  charged  the  facts  upon  which  the 
grand  jury  based  the  accusation,  not  the  conclusions  drawn  from  such 
facts. 

Judge  Rex  in  announcing  the  opinion  in  Ellars  v.  The  State,  25  Ohio 
St.,  385,  388,  states:  *'It  is  a  well-settled  rule  of  criminal  pleading,  that 
an  indictment  must  aver,  with  reasonable  certainty,  all  the  material  facts 
which  are  necessary  to  be  proved,  to  procure  a  conviction,  and  this  rule, 
in  our  opinion,  has  not  been  changed  by  the  code  of  criminal  procedure." 

It  must  be  conceded  that  each  count  of  the  indictment  here  charges 
either  of  the  two  violations  already  named,  to-wit:  That  the  cfefendant 
exacted  more  than  $1.50  per  day,  or  more  than  $150  per  year,  and  might 
be  sustained  by  proof  of  either  charge.  These  two  offenses  are  essen- 
tially distinct,  and  the  defendant  is  entitled  to  know  from  the  face  of  the 
indictment  in  which  respect  he  is  charged  with  having  violated  the  law. 

It  is  contended,  however,  that  whatever  defects  appear  upon  the 
indictment,  are  cured  by  sec.  7215,  Rev.  Stat.,  which  provides  that  an 
indictment  shall  not  be  deemed  invalid  for  certain  defects  therein  named, 
**nor  for  any  other  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the  merits." 
'*But  the  defect  mentioned,"  as  stated  by  Judge  Okey,  in  announcing  the 
opinion  in  Lane  v.  The  State,  39  Ohio  St.,  313,  "relate  to  matters  of 
form,  and  the  words  quoted  apply  only  to  such  matters  as  are  ejusdem 
generis  with  those  comprehended  in  the  preceding  part  of  the  section." 

And  again,  still  quoting  from  the  same  opinion,  "Felonies  must  be 
prosecuted  by  indictment  (Const.,  art.  i,  se':.  10;  Dillingham  v.  States, 
5  Ohio  St.,  280);  and  while  the  legislature  has  the  right  to  prescribe 
forms  and  dispense  with  many  formal  allegations  in  indictments,  there  is 
a  limit  to  such  power,  and  it  is  clear  there  is  no  authority  in  the  legisla- 
ture to  enact,  or  in  the  court  to  determine,  that  that  shall  be  a  suf!i^ient 
indictment  which  fails  to  inform  the  accused  of  the  ofifense  with  which  he 
is  cnare:ed." 

The  motion  to  quash  must  therefore  be  sustained. 


DEDICATION  OF  STREETS.  166 

[Superior  Court  of  Cincinnati,  General  Term,  June  14, 188t.] 

Gborob  W.  Boyck  ht  al.  v.  Cincinnati  (City.) 

A  deed,  made  by  the  owner  of  the  property  through  which  a  street  had  been  i^revi- 
oasly  laid  out  by  tte  city  "  platting  commission,"  referrin£  to  the  street  and 
calling  for  it  as  laid  out,  constitutes  a  dedication  to  the  public  use  by  the  ownet 
of  all  his  property  within  the  lines  of  the  street,  in  accordance  with  the  pro- 
yisions  of  sec.  2634  of  the  Rev.  Stat. 
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Peck,  J. 

This  case  was  reserved  to  the  general  term  on  demurrer  to  the 
answer.  The  action  was  brought  by  plaintiflFs  to  enjuin  the  city  from 
improving  a  part  of  Purcell  Avenue,  on  Price  Hill,  upon  premises  of 
which  they  claim  to  be  the  owners.  They  allege  that  the  portion  of  the 
lot  so  proposed  to  be  improved  has  never  been  dedicated,  and  they  ask  an 
injunction  against  the  city  to  restrain  the  improvement 

The  city  answers,  admitting  the  intention  to  make  the  improvement, 
and  that  the  preliminary  steps  have  been  taken  for  that  purpose.  It  is 
further  alleged  that  Purcell  Avenue  is  one  that  was  laid  o»t  by  the 
platting  commission,  and  that  the  property  is  held  by  the  plaintiffs  as 
lessees  under  a  lease  from  Julia  H.  Sampson  who  holds  under  a  deed 
from  John  Stryker;  that  John  Stryker  made  this  deed  to  her  alter  the 
plat  had  been  duly  recorded  by  the  platting  commission,  and  that  in  it 
Stryker  "referred  to  Purcell  Avenue  as  laid  out  by  said  platting  commis- 
sion, and  in  his  description  of  the  lot  called  for  said  street  as  laid  out." 

There  is  also  a  cross-petition  on  behalf  ot  the  city  against  John 
Stryker  and  Peter  F.  Stryker,  alleging  that  they  are  owners  of  the  prop- 
erty formerly  owned  by  said  John  Stryker,  covered  by  Purcell  Avenue, 
but  that  they  claim  the  property  so  owned  by  them  has  not  been  dedicated 
to  the  public  use,  and  asking  that  they  be  enjoined  from  interfering  with 
the  improvement  of  the  avenue  as  it  is  averred  they  threaten  to  do.  The 
claim  to  such  relief  is  placed  on  the  8:round  that  the  deed  by  Stryker  so 
made  was  a  recognition  or  adoption  of  the  plat,  and  constituted  a  dedica- 
tion by  him  of  the  portion  of  the  street  in  controversy. 

The  statute  relating  to  the  platting  commission  provides  that  they 
shall  lay  ofiP  the  unplatted  portions  of  the  city,  and  give  public  notice 
after  having  made  out  their  plats;  that  then  time  shall  be  given  for  the 
hearing  by  property-owners,  of  objections  and  suggestions;  that  there- 
after the  plat,  as  finally  adopted  by  the  commission,  shall  be  recorded, 
and  that  no  money  shall  be  expended  by  the  city  in  any  improvement  of 
any  street  not  shown  upon  the  plats  of  the  platting  commission,  the  pur- 
pose apparently  being  to  provide  for  the  growth  of  the  city  in  systematic 
manner.  The  statute,  sec.  2634,  further  provides  that  **the  owners  of 
any  portion  of  the  ground  so  platted  may,  at  any  time,  by  a  declaration 
of  their  intention  so  to  do,  properly  acknowledged  and  recorded  in  the 
county  recorder's  office,  accept  such  plan  so  far  as  it  concerns  their  prop- 
erty, and  such  acceptance  or  the  selling  of  lots  referring  to  the  plan  or 
the  streets  and  alleys  therein  laid  out,  shall  be  a  statutory  dedication  of 
the  streets  and  alleys  in  the  property  described  in  the  acceptance,  or  of 
the  streets  or  alleys  called  for  in  the  description  of  the  lots  so  sold,  so  far 
as  the  grantor  has  a  right  to  dedicate  the  same." 

This  statute  goes,  perhaps,  a  shade  further  than  the  common  law 
on  the  subject  of  dedications.  At  common  law  it  is  necessary,  in  order 
to  show  a  dedication,  that  the  intention  of  the  owner  to  dedicate  shall 
be  shown  in  some  way.  It  may  be  shown  by  record,  by  acts  in/aiV,  by 
deeds  recognizing  the  street,  by  the  owner's  plat  with  reference  to  which 
he  has  sold  lots,  by  his  deed  referring  to  a  plat  upon  which  the  street  is 
delineated.  (Washburn  on  Easements,  *138.)  If  the  intention  to 
dedicate  be  shown,  and  also  an  acceptance  by  or  on  behalf  of  the  public, 
then  the  dedication  is  proved. 

Now,  this  statute  reverses  the  order  of  things.  The  acceptance  of 
the  city  is  indicated  in  advance,  that  is,  the  wish  of  the  public 
authorities  that  there  shall   be   a  street  in  a  particular  place  is  first 
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officially  indicated,  and  after  that  the  only  point  remaining  is  to  show 
the  acceptance  or  consent  by  the  owner.  And  the  statute  provides  the 
method  by  which  it  shall  be  shown,  either  by  his  declaration  acknowl- 
edged and  recorded,  or  by  his  deed  calling  for  the  plan  or  for  the  streets 
and  alleys  shown  on  it. 

In  this  case  the  sUegation  is  that  after  the  plan  was  made,  Mr. 
Stryker  made  this  deed  to  Mrs.  Sampson,  under  which  the  plaintifiFs 
claim,  calling  for  Purcell  avenue. 

So  far  as  the  property  which  is  covered  by  the  deed,  itself,  is  con- 
cerned, either  at  common  law  or  under  this  statute,  that  would  be  a 
sufficient  indication  of  his  intention  to  dedicate  that  portion  of  the  street. 
And  the  only  question  that  remains  is  as  to  the  effect  of  this  deed  upon 
portions  of  property  owned  by  Stryker  at  other  points  on  the  street. 

Now,  it  has  been  held — two  cases  in  New  York,  Matter  of  Twenty- 
ninth  St.,  1  Hill,  189;  Thirty-second  St.,  18  Wend.,  128— that  the  re- 
cognition of  a  street  by  the  owner  of  a  single  lot  will  operate  as  a  dedica- 
tion of  all  the  property  that  he  may  own  upon  that  street,  at  least  to  the 
next  intersecting  street  on  each  side.  This  statute  seems  to  go,  as  I 
have  said,  a  shade  further  than  that,  for  it  says  that  the  recognition  by 
the  deed  shall  be  a  statutory  dedication  of  the  streets  and  alleys  called  for 
in  the  description,  so  far  as  the  grantor  has  a  right  to  dedicate  the  same. 
And  it  seems  to  contemplate  that  it  shall  operate  as  a  dedication  by  the 
owner,  so  far  as  it  could  affect  any  property  owned  by  him  on  the  street. 

Such  being  the  statute,  and  Stryker  having  made  his  deed  after  the 
adoption,  publication  and  recording  of  the  plan,  he  comes  within  the 
provisions  ot  it,  and  his  act  amounts  to  a  dedication  to  public  use  of  the 
property  owned  by  him,  abutting  on  Purcell  avenue. 

The  demurrer  to  the  answer  and  cross-petition  is  overruled. 

Force  and  Harmon,  JJ.,  concur. 

Boyce,  for  plaintiffs. 

Ooppock,  Cbz  &  Gallagher,  for  defendant. 


COUNTY  DITCHES.  |68 

[Clark  Common  Pleaa.] 

David  Nefp  v.  Sullivan  et  au 

1.  Section  4449  Rev.  Stat,  providing  that  no  ditch  improvement  shall  be  made 

unless  a  sufficient  outlet  is  provided,  wonld  seem  to  be  violated  by  a  proposed 
straightening,  etc.,  of  water  courses,  the  e£fect  of  which  would  be  to  create  back- 
water above,  or  overflow  upon  lower  proprietors. 

2.  The  persons  entitled  to  personal  service  of  notice  of  a  proposed  ditch  improve- 

ment because  *'  affected  "  thereby  (Rev.  Stat.,  4457  ;  81  O.  L.,  211)  are  not  merely 
those  who  are  to  be  assessed,  but  include  those  lower  proprietors  whose  landfs 
may  be  flooded.  And  the  personal  knowledge  of  such  persons  is  not  equiva- 
lent to  notice  where  they  have  not  created  an  estoppel  by  not  objecting  to  ex- 
pensive improvements. 

S.  County  commissioners  may  be  enjoined  from  improving  water  courses  or  ditches 
in  such  a  way  as  to  increase  the  body  of  water  which  overflows  a  lower  propri- 
etor in  freshets,  until  he  has  been  hear*  1  and  his  rijjhts  ascertained  and  settled, 
for  this  is  an  unlawful  appropriation  of  private  properly 


766  OHIO  DEaSIONS.  Vol.  XVIL 

Clark  Common  Pleas.  166 

White,  J. 

This  action  is  prosecuted  to  restrain  the  defendants,  by  injunction, 
from  proceeding,  under  the  laws  relating  to  county  ditches,  to  establish 
the  deepening,  widening  and  straignteuing  of  Mud  creek,  a  natural 
water  course,  and  several  lateral  or  spur  ditches  thereto. 

Mud  creek,  a  natural  stream  of  water  about  six  miles  long,  located 
in  Miami  and  Clark  counties,  flows  Irom  its  source  in  the  former  county 
with  a  sluggish  current  by  a  meandering  southerly  course,  over  lands, 
part  of  which  are  wet  or  marshy,  for  about  five  miles  into  and  through 
the  lands  of  plaintiff,  and  soon  thereafter  receives  the  water  of  Dry  run, 
after  which  it  continues  in  the  same  general  direction  about  one  mile, 
with  a  fall  of  only  278  feet  in  100  feet,  until  it  slowly  empties  itself  into 
Mad  river. 

Dry  run  is  an  ephemerial  stream,  about  five  miles  long,  conveying 
into  Mud  creek  from  the  east  large  quantities  of  water  with  rapid  cur- 
rent in  a  short  time  during  wet  seasons,  but  practically  without  water 
during  dry  weather.  Mad  river,  a  large  and  turbulent  stream,  is  sub- 
ject, at  times,  to  sudden  and  extreme  rise  and  overflow.  In  the  spring 
and  fall  of  each  year,  especially  during  wet  seasons,  as  the  testimony 
shows.  Dry  run  fills  and  empties  in  Mud  creek  with  such  rapidity  and 
force  that  together  with  the  rise  in  Mad  river,  occasioned  by  the  same 
general  causes,  the  waters  of  Mud  creek  are  naturally  blocked  and  forced 
backward  in  such  qu&ntities  as  to  overflow  the  adjacent  lands.  Such 
inundation  extends  over  from  three  to  five  acres  of  land,  all  of  which  is 
arable,  and  during  its  continuance  renders  that  portion  thereof  unfit  for 
cultivation  or  use. 

Three  large  ponds,  covering  in  the  aggregate  about  five  acres  of 
ground,  having  no  natural  outlet,  and  containing  considerable  water  at 
all  seasons,  are  located  near  the  source  of  Mud  creek,  in  Miami  county, 
on  the  lands  of  three  of  the  five  petitioners  for  the  proposed  improvement. 
The  contemplated  improvement  consists  in  deepening,  widening  and 
straightening  Mud  creek,  from  its  source  to  a  point  on  the  lands  of 
Merrit  H.  Tatman,  about  two  hundred  rods  north  oi  plaintiff's  land,  a 
distance  of  about  five  miles,  and  in  locating  and  establishing  several  spur 
ditches;  and  is  intended,  as  claimed  by  the  petitioners  therefor,  to  drain 
the  ponds  already  mentioned,  and  the  territory  contiguous  to  and  along 
Mud  creek,  it  being  necessary,  in  the  opinion  of  the  engineer,  to  go  that 
distance  to  obtain  sufficient  fall  to  drain  such  ponds. 

The  evidence,  by  a  strong  preponderance,  shows  that  the  eftect 
thereof  will  be  to  increase  and  accelerate  the  flow  of  the  waters  of  Mud 
creek  to  such  a  degree  that,  swelled  and  retarded  by  confluence  with  the 
swift  current  from  Dry  creek,  and  unable  in  such  quantities  to  gradually, 
as  now,  escape  into  Mad  river,  they  will  by  back  water,  exceed  the  pre- 
sent overflow  on  the  lands  of  plaintiff  to  the  extent  of  from  five  to  ten 
acres  additional,  and  thus  make  the  same  unsuitable  for  tilage  or  use 
during  such  periods.  Plaintiff  resides  on  the  lands  in  question,  which 
he  owns  in  fee. 

In  proceedings  to  which  plaintiff  was  not  a  party,  and  of  which  he 
had  no  notice,  but  otherwise  regular,  the  commissioners  of  Clark  and 
Miami  counties,  in  joint  session,  established  the  improvement  as  con- 
templated. Pending  the  hearing  of  an  appeal  therefrom,  this  action  was 
commenced. 

Although  plaintiff  had  no  formal  notice  of  such  proceedings,  he  had 
knowledge  of  each  step  therein,  and  contributed  money  to  a  common 
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fund  raised  among  the  objectors  thereto,  which  was  intended  to  be,  and 
was  in  fact,  used  employing  counsel,  who,  in  pursuance  thereof, 
appeared  and  opposed  the  petition  before  the  commissioners. 

The  plaintiff's  lands,  consisting  of  about  120  acres,  are  located  on 
both  sides  of  Mud  creek,  about  200  rods  below  the  termination  of  the 
proposed  improvement,  and  are  not  contiguous  thereto,  nor  assessed 
therefor. 

Two  questions  are  presented  for  consideration.  Is  the  plaintiff 
affected  by  the  proposed  improvement?  Did  the  commission  as  under 
the  circumstances  acquire  jurisdiction  to  establish  the  same? 

The  solution  of  these  questions  involves  a  consideration  of  the  rights 
of  proprietors  of  lands  adjacent  to  natural  running  streams  in  the  jn^aters 
thereof,  and  the  extent  they  are  entitled  to  protection  therein. 

Water  naturally  flows  from  the  high  to  the  low  lands,  and  is  entitled 
to  so  flow. 

It  is  the  duty  of  the  lower  or  servient  estate  to  take  the  natural 
surface  drainage  of  the  dominant  or  upper  lands:  but  it  is  still  unsettled 
in  Ohio  to  what  extent  the  proportion  of  the  dominent  fee  may  concen- 
trate the  waters  naturally  accumulating  thereon,  and  so  cast  them  upon 
the  lower  estate.  He  cannot,  however,  drain  his  lands  of  water 
accustomed  to  stand  or  remain  thereon  in  ponds  or  basins  by  means  of 
artificial  ditches,  and  thus  throw  them  on  the  lands  of  his  neighbor.  In 
other  words,  he  cannot  compel  his  neiR:hbor's  lands  to  bear  the  burdens 
naturally  belonging  to  his  own.  Butler  v.  Peck,  16  Ohio  St.,  343; 
Tootle  V.  Clifton,  22  O.  S.,  247.     . 

The  length  of  the  ditches,  or  the  proximity  or  distances  of  the 
estates  does  not  alter  this  inflexible  rule  of  the  law  of  waters. 

This  right  is  not  modified  or  abridged  by  the  county  ditch  laws; 
but,  section  4449  provides  against  its  violation,  by  declaring  that  "no 
improvement  shall  be  located  unless  a  sufficient  outlet  is  provided.*' 
The  recognition  of  this  right  is  not  the  denial  of  the  equally  well  settled 
right  of  every  riparian  proprietor  to  drain  his  lands  into  a  natural  water 
course,  which  flows  by  or  through  his  lands,  provided  he  does  not 
thereby  increase  the  flow  of  the  stream  beyond  its  natural  capacity  and 
thus  overflow  and  flood  lower  proprietors.  Gould  on  Waters,  sec.  274; 
Cooper  V.  Williams,  5  Ohio,  891  and  Fryor  v.  Warm,  29  Wis.,  611; 
McCormick  v.  Horan,  81  N.  Y.,  86. 

And  it  is  reciprocal  duty  and  right  of  the  lower  riparian  proprietor 
to  receive  the  waters  of  a  natural  water  course  in  its  undiminished, 
nndefiled  and  natural  flow  and  channel.  Brown's  Legal  Maxims, 
874-5-6;  Gould  on  Waters,  sec.  204;  Cooper  v.  Williams,  4  Ohio,  53, 
287;  5  Ohio,  393;  Wood  on  Nuisances,  sec.  406-7-8;  Butler  v.  Peck,  It) 
Ohio  St.,  343;  Tootle  v.  Clifton,  supra.  Neither  the  upper  nor  the 
lower  riparian  proprietor  owns  the  water  in  a  natural  water  course. 
Each  has  only  the  use  thereof,  and  cannot  rightfully  Interfere  with  the 
other's  proper  use  thereof.  .  Gould  on  Waters,  sec.  205;  Cooper  v. 
Williams,  supra,  and  authorities  cited  above. 

The  rights  so  defined  to  the  flow  and  use  of  waters  in  running 
streams  are  proprietary,  and  belong  as  an  easement  or  incident  to  the 
soil.  They  are,  in  fact,  part  and  parcel  of,  and  frequently  add  or  give 
value  to  the  land  itself.  The  owner  of  the  land  can  only  be  deprived 
thereof  without  his  consent  under  the  power  of  eminent  domain  for  the 
public  good,  after  adequate  compensation.  Cooper  v.  Hall,  5  Ohio, 
321,  323-4;  Cooper  v.  Williams,  supra. 
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'^When  real  estate  is  actually  invaded  by  backing  water  upon  it 
by  means  of  a  dam,  or  by  any  superinduced  additions  of  water,  earth, 
sand  or  other  material,  or  by  having  any  artificial  structure  placed  upon 
it,  it  is  a  taking  for  which  the  land  owner  is  entitled  to  damages,  even 
iu  the  absence  of  a  constitutional  provision  that  private  property  shall 
not  be  taken  for  public  use  without  compensation."  Gould  on  Waters, 
sec.  243. 

The  rights  thus  defined  may  be  lawfully  appropriated  for  the  pur- 
pose named,  and  in  the  manner  provided  by  chapter  1,  title  6  of  the  Rev. 
Stat.,  and  the  laws  amendatory  thereto,  commonly  known  as  county 
ditch  laws.     Sessions  v.  Crunkilton,  20  Ohio  St.,  349. 

The  filing  of  the  petition,  the  original  view  by  the  county  commis- 
sioners, and  the  report  of  the  engineer,  provided  for  by  such  laws,  are 
preliminary  steps  only  in  the  proceedings  thereunder.  Jurisdiction  is 
not  acquired  for  final  action  by  the  commissioners  until  service  of  the 
notice  provided  for  by  sec.  4457  (81  Ohio  L.,  211)  thereof.  Sucu  notice 
must  be  personally  served  upon  all  resident  land  owners  "affected"  by 
the  proposed  improvement. 

Those  land  owners  whose  lands  are  affected  by  the  proposed  im- 
provement, are  not  confined  within  the  meaning  of  the  act  to  those  whose 
lands  are  assessed  therefor.  The  term  has  a  broader  signification,  and 
includes  all  whose  property  rights  are  thereby  appropriated.  The  ex- 
tent of  the  appropriation  is  not  material.  If  "afiected,"  the  landowner 
is  entitled  to  have  his  day  in  court  to  have  his  damages  assessed. 

The  effect  of  establishing  the  improvements  contended  for  herein, 
would  seem  to  be,  as  shown  by  the  evidence,  to  accelerate  and  increase 
the  flow  of  water  in  Mud  creek.  In  times  of  dry  weather  this  probably 
would  be  inappreciable,  but  in  wet  seasons  and  during  freshets,  especially 
when  prolonged,  the  result  must  be  to  increase  the  overflow  of  plaintiff's 
lands  in  the  manner  already  described.  The  consequences  to  him,  dur- 
ing the  continuance  thereof,  would  be  as  disastrous  as  if  the  improvement 
were  located  upon  his  lands,  and  to  the  extent  of  such  overflow,  were 
actually  occupied  and  appropriated  therefor. 

Section  19,  of  the  bill  of  rights  of  the  constitution  of  Ohio  ordains, 
"when  private  property  shall  be  taken  for  public  use,  a  compensation 
therefor  shall  first  be  made  in  money,  or  first  secured  by  a  deposit  in 
money,  and  such  compensation  shall  be  assessed  by  a  jury.'' 

The  improvement  now  contemplated  may  be  and  has  been  declared 
by  the  commissioners,  to  be  necessary  and  for'  the  public  health,  welfare 
and  convenience;  but  that  fact  alone  does  not  authorize  the  appropria- 
tion of  plaintiff's  land  without  giving  him  an  opportunity  to  be  heard 
upon  his  constitutional  rights  to  claim  compensation  therefor.  No  such 
opportunity  has  been  afforded  him. 

This  is  not  the  case  of  a  landowner  standing  by  and  failing  to  resort 
to  any  remedy,  legal  or  equitable,  while  large  and  expensive  improve- 
ments are  established  and  constiucted,  and  who  is  thereafter,  by  reason 
of  such  neglect,  denied  relief  by  injunction  from  the  burdens  thereof,  as 
in  Kellogg  v.  Ely,  15  Ohio  St.,  64. 

Plaintiff,  on  the  contrary,  recommends  himself  by  reason  of  his 
vigilance.  He  has  neglected  no  legal  remedy.  His  rights  were  ignored 
in  the  report  of  the  engineer  and  by  the  commissioners.  Notwithstand- 
ing which  he  availed  himself  of  the  standing  others  had  obtained,  by 
reason  of  being  duly  notified,  and  by  uniting  his  means  with  theirs,  in 
their    names,  sought    to    defeat    the    petition    when  it  first  appeared. 
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Denied  protection  at  law,  he  now  seeks  it  as  a  dernier  resort,  at  the 
hands  of  the  chancellor. 

It  is  difficult  to  see,  as  contended  by  counsel,  why  he  should  be  de- 
feated here  solely  because  he  was  aware  of  the  proceedings  before  the 
commissioners,  when  such  knowledge  did  and  cculd  not  afford  him  any 
relief,  or  grant  him  compensation.  Knowledge  to  have  such  effect  must 
be  accompanied  by  inaction  on  his  part,  when  a  fair  regard  for  the  rights 
of  others  imperatively  demand  that  he  should  move. 

It  is  clearly  the  duty  of  this  court  to  restrain   by  injunction  the  un 
lawful  appropriation  of  private  property. 

The  court  in  this  action  is  urged  to  consider  all  questions  involved 
in  establishing  said  improvement,  and  testimony  was  introduced  by 
both  parties,  upon  the  hearing,  without  objection  as  to  whether  the 
same  was  necessary  and  conducive  to  the  public  health,  conven'ence  and 
welfare;  but  I  apprehend  that  if  the  county  commissioners  acquired 
jurisdiction  of  the  proceedings,  their  determination  of  these  and  all 
questions  properly  before  them  is  final,  and  can  only  be  reviewed  in 
error  or  vacated  by  appeal,  unless  authority  to  do  so  is  especially  con- 
ferred by  the  statute  regulating  such  proceedings. 

It  IB  further  claimed  under  authority  of  Miller  v.  Graham,  17  Ohio 
St.,  1,  that  sees.  4490  and  4491  of  the  laws  relating  to  county  ditches 
confer  such  plenary  powers;  that  thereunder  it  becomes  the  duty  of  this 
court  in  this  action  to  correct  all  errors  of  substance  or  form,  or  gross  in- 
justice, if  any,  committed  by  the  commissioners  in  the  proceedings  be- 
fore them.  It  seems,  however,  to  be  unnecessarj  in  this  case,  to  give 
construction  to  the  sweeping  provisions  of  such  sections,  as  they  do  not 
apply  when  the  commissioners  assume  to  act  without  the  statutory 
notice. 

.  The  Supreme  Court,  in  the  recent  case  of  Railroad  Co.  v.  Wagner, 
43  Ohio  St.,  75,  hold  that  the  remedial  provisions  of  said  sections  4490 
and  4491  do  not  apply  where  a  resident  owner  of  land  has  been  assessed 
by  personal  tax  placed  upon  the  duplicate  as  part  of  the  cost  of  a  county 
ditch  affecting  his  land,  under  a  proceeding  of  which  he  has  neither  notice 
or  knowledge,  and  perpetually  enjoined  the  collection  of  such  tax  as 
illegal.^  (See  also  Zimmerman  v.  Canfield,  42  Ohio  St.,  463,  472.)  The 
court  in  that  i^ase,  it  is  true,  annex  to  the  lack  of  notice  the  want  of 
knowledge  of  the  proceedings  as  a  basis  for  its  decision.  But  then  the 
improvement  had  been  established  and  constructed,  and  the  action  being 
to  enjoin  the  collection  of  the  cost  thereof,  lack  of  knowledge  was 
essential  to  escape  the  principle  announced  in  Kellogg  v.  Ely  sufira,  16 
Ohio  St.,  64.  In  the  case  at  bar,  on  the  contrary,  the  improvement  has 
not  been  constructed.  Plaintiff  has  been  guilty  of  no  laches,  but  has 
used  his  knowledge  to  protect  his  property. 

Personal  notice  is  an  essential  precedent  step  to  jurisdiction  of  the 
proceedingsby  the  commissioners.  (Rev.  Stat.,  sec.  4457;  Railroad  Co. 
V.  Wagner,  supra\  Ferris  v.  Bramble,  6  Ohio  St.,  109;  Sessions  v. 
Crunkilton,  20  Ohio  St.,  349.) 

Plaintiff's  knowledge  of  the  proceedings  did  not  dispense  with  sucli 
notice,  and  the  proceedings  as  to  him  are  of  no  effect  Sections  4490 
and  4491  do  not  and  cannot,  therefore,  apply. 

There  is  still  another  reason  to  seriously  doubt  the  validity  of  the 
proceedings  before  the  commissioners.  That  body  derives  its  authority 
for  establishing  improvements  of  the  character  in  controversy  here,  from, 
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and  is  limited  in  the  exercise  thereof  by  the  statute.  One  of  the  inhibi- 
tions thereby  imposed  is  that  *'no  improvement  shall  be  established  until 
a  sufficient  outlet  is  first  obtained."  Qiiere:  Is  such  *  ^sufficient  outlet 
obtained/'  when  the  efiFect  of  straightening,  widening  and  deepening  a 
natural  water  course  is,  as  here,  to  create  back  water  and  overflow? 

The  question  is  jurisdictional  and  important ;  but  as  it  was  neither 
made  nor  argued,  and  is  not  essential  to  this  decision,  no  opinion  is 
now  expressed  thereon.    Judgement  will  therefore  be  entered  enjoining 
all  further  proceedings  until  the  contemplated  improvement  is  legalb 
established. 

Bowman  &  Bowman  and  Oscar  T.  Martin,  attorneys  for  plaintiS. 

Sullivan  &  Garnhart  and  Pringle  &  Johnson,  for  defendant. 


174  ASSIGNMENT  FOR  CREDITORS--LEASB. 

[Superior  Court  of  Cincinnati,  General  Term.] 

Mt.  Morris  National  Bank  v.  M.  Wbrk  bt  au 

1.  If  an  assignment  for  creditors  with  preferences  of  property  in  Ohio  made  by  a 

citizen  of  another  state  where  preferences  are  legal  must  yield  to  an  attachment 
)ay  an  unpreferred  creditor  of  Ohio,  on  the  ground  that  our  courts  will  not  aid 
in  the  exclusion  of  their  own  citizens  from  equality,  yet  this  is  not  so  where  the 
attaching  creditor  is  a  citizen  of  the  state  where  the  assignment  was  made,  and 
as  to  him  the  preferences  will  not  be  disregarded. 

2.  An  assignment  for  creditors,  including  in  general  terms  all  the  debtor's  land,  is 

sufficient  to  convey  all  without  particular  descriptions. 

3.  An  objection  that  the  deed  of  assignment  must  be  recorded  in  the  recorder's  office 

to  affect  third  persons,  is  available  only  to  a  purchaser  for  value,  and  can  not  be 
made  by  a  mere  attaching  creditor. 

4.  Where  a  person  gives  a  lease  with  privilege  of  purchase,  and  then  assigns  all  his 

property  for  benefit  of  creditors,  and  the  lessee  elects  to  purchase,  if  there  is  a 
controversy  as  to  the  right  to  the  purchase  mone^  between  the  assignee  and 
attaching  creditor  of  the  assignor,  the  lessee  is  entitled  to  pay  the  money'  into 
court  and  have  his  title  quieted  against  both,  or  to  tiy  the  matter  in  an  adver- 
•ttry  aui^ 

Force,  J. 

A.  D.  Breed,  a  resident  of  New  York,  being  insolvent,  made  a  general 
assignment  in  trust  for  creditors,  making  large  preferences  for  preferred 
creditors,  leaving  little  or  nothing  for  those  not  preferred.  The  asslgti- 
ment  conveyed  in  general  terms  all  Breed's  property,  real  and  personal, 
wherever  situate,  and  was  executed  in  accordance  with  the  requirements 
of  the  law  of  New  York  for  conveyances  of  real  estate,  and  recorded  as 
the  law  of  New  York  requires  assignments  for  creditors  to  be  recorded. 
Breed  owned,  among  other  things,  an  improved  lot  in  Cincinnati,  which 
was  held  by  Werk  under  a  lease  with  privikge  of  purchase.  The  deed 
of  assignment  was  d'lly  filed  and  recorded  in  the  probate  court  of  Hamil- 
ton county,  but  not  in  the  recorder's  office. 

The  Mt.  Morris  Bank,  a  New  York  corporation,  and  one  of  the 
creditors  of  Breed,  brought  suit  in  foreign  attachment  against  Breed, 
levying  an  attachment  on  the  aforesaid  lot,  and  in  due  course  of  time  re- 
covered judgment  against  him. 
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Werk,  after  the  beginning  of  the  suit  in  attachment,  elected  to  pur- 
chase the  premises,  received  deeds  from  Breed  and  from  the  assignee,  and 
paid  the  price  to  the  assignee,  reserving  enough  to  pay  the  claim  of  the 
bank  if  necessary,  and  brought  suit  to  enjoin  the  bank  from  selling  the 
premises  under  its  attachment,  and  to  quiet  his  title  as  against  the  bank 
as  well  as  against  Breed  and  the  assignee.  Judgment  was  rendered  in 
Werk's  favor,  and  the  hank  brought  petition  in  error  to  reverse  the 
judgment. 

The  deeds  of  Breed  and  the  assignee  conveyed  whatever  they  had, 
and  the  attachment  took  whatever  Breed  had  after  the  attachment.  There 
was  nothing  to  convey,  and  there  was,  in  any  event,  nothing  to  attach, 
but  the  fee  subject  to  Werk's  right  to  purchased  Werk,  upon  paying  the 
money  into^ourt,  would  have  been  entitled  to  a  judgment  quieting  his 
title,  leaving  the  bank  and  the  assignee  to  contend  for  the  money.  But 
the  parties  had  a  right  to  try  the  matter  all  at  once  as  an  adversary  suit, 
and  they  have  done  so. 

It  is  objected  that  the  deed  of  assignment  is  not  sufficient  to  convey 
any  lot  of  land  for  want  of  sufficient  description.  But  the  land  named 
in  the  deed,  f>eing  all  the  land  owned  by  Breed,  is  susceptible  of 
identification  by  extraneous  proof;  and  nearly  similar  general  words 
were,  on  that  ground,  held  sufficient  in  Barton  v.  Morris,  15  Ohio,  408. 

It  is  contended  that  as  the  property  is  transferred  to  the  assignee 
without  the  words  **heirs"  or  **assigns,"  the  assignee  took,  in  any 
event,  only  a  life  estate.  But  where  land  is  conveyed  by  words  which 
for  the  want  of  the  word  "heirs'*  pass  only  a  life  estate,  yet  if  the  con- 
veyance is  to  a  trustee  upon  a  trust  which  requires  a  fee  simple  for  its 
performance,  the  estate  conveyed  is  enlarged  into  a  fee  simple  by  the 
trust.  In  the  United  States  this  rule  applies  to  deeds  as  well  as  to  de- 
vises. Perry  on  Trusts,  sec.  320,  and  cases  cited.  And  while  this  is 
ordinarily  a  rule  of  courts  of  equity,  the  Supreme  Court  of  the  United 
States  has  applied  it  also  in  an  action  at  law.  Neilson  v.  Lagow,  12 
How.,  110.     The  assignee  therefore  took  a  fee  simple,  such  as  Breed  had. 

The  objection  that  the  deed  was  not  recorded  in  the  recorder's  office, 
cannot  avail  the  attacking  creditor.  That  objection  can  be  made  only  by 
a  purchaser  for  value. 

The  attachment  cannob  override  the  assignment,  because  it  is  a 
foreign  assignment,  or  because  it  makes  preferences  among  creditors, 
while  the  law  ot  Ohio  does  not  permit  preferences  in  such  deeds. 

The  Supreme  Court  held  in  Sortwell  v.  Jewett  et  al.,  9  Ohio,  180, 
that  an  assignment  by  an  insolvent  debtor  residing  in  another  state,  ex- 
ecuted as  a  deed  in  accordance  with  the  law  ot  that  state,  and  conveying 
land  in  Ohio,  is  valid  in  Ohio  and  will  not  be  superseded  by  a  subse- 
quent attachment. 

There  may  be  a  dictum  in  Johnson  v.  Sharp,  81  Ohio  St.,  611  (see 
p.  620),  that  an  assignment  in  another  state,  making  preferences  among 
creditors,  valid  by  the  law  of  such  state,  and  assigning  property  in  Ohio, 
must  yield  to  an  attachment  in  Ohio  by  an  unpreferred  creditor,  a  citizen 
of  Ohio.  And  it  has  been  so  held  at  nisi  pritiSy  on  the  ground  that  the 
courts  of  Ohio  will  not  aid  another  state  in  excluding  a  citizen  from  a 
participation  in  the  proceeds  of  the  assignment,  when  such  exclusion  is 
against  the  declared  law  of  Ohio.  But  it  has  never  been  held,  so  far  as 
we  know,  that  a  creditor  resident  in  the  state  where  the  assignment  was 
made,  and  where  the  preference  was  valid,  could  come  into  Ohio  and 
obtain  priority  by  attaching  property  in  Ohio,  on  the  ground  that  such 
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preference  is  against  the  law  of  Ohio.     The  contrary  has  been  held  nisi 
prius  in  this  county. 

Judgment  affirmed. 

Harmon  and  Peck,  JJ.,  concur. 

Gerard  &  Lampe,  for  plaintiff  in  error. 

Kittredge  &  Wilbv  o^/i   Po^rfon  &  Warrinj^^ton,  for  defendants  in 
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[Hamilton  Common  Pleas,  Piled  November  28,  1880.] 
tJOHN  J.   MaSSA  V.  STATB  OF  OhIO. 

A  statute  requiring  all  places  wherein  liquor  is  sold  in  a  city  of  the  first  grade  of 
tbe  first  class  (82  O.  L.,  185)  to  be  closed  at  midnight,  being  a  statute  punishing 
an  act  which  is  malutn  pronibitufn  only,  and  not  malum  in  se  is  not  a  violation 
of  the  constitution  of  the  state,  Art  2,  sec.  26,  requiring  all  laws  of  a  general 
nature  to  have  a  uniform  operation  throughout  tne  state. 

Error  to  the  Police  Court  of  Cincinnati 
Huston,  J. 

Massa  was  arrested  for  keeping  open  his  saloon  at  191  Vine  street, 
in  Cincinnati,  and  selling  beer  between  12  o'clock  P.  M.  and  6  o'clock 
A.  M.,  on  October  18,  1886 — was  tried  and  convicted  October  26,  1886, 
and  fined  $5  and  costs.  The  proper  steps  were  taken  to  prosecute  the 
action  in  this  court  to  reverse  the  verdict  and  judgment  of  the  police 
court. 

The  question  raised  involves  the  constitutionality  of  an  act  passed 
April  80,  1885,  making  it  unlawful  in  cities  of  the  first  grade  of  the  first 
class,  to  barter,  sell  or  dispose  of  any  intoxicating  liquors,  whether 
distilled,  malt  or  vinous,  on  any  day  or  night  of  the  week  between  the 
hours  of  12  o'clock  P.  M.  and  6  o'clock  A.  M.,  except  by  a  regular 
druggist,  on  the  written  prescription  of  a  regular  practicing  physician, 
for  medical  purposes  only.  It  requires  all  places  where  such  liquors  are 
sold  or  exposed  for  sale,  except  by  regular  druggists,  to  be  closed  be- 
tween said  hours.  Any  one  violating  this  law,  on  conviction,  shall  be 
fined  in  an}'  sum  not  exceeding  $100  and  be  imprisoned  not  exceeding  80 
days,  or  both,  at  discretion  of  the  court  (82  Ohio  L-,  185.) 

It  is  claimed  that  this  act  is  in  conflict  with  art.  2,  sec.  26,  of  the 
constitution,  which  provides  that:  "All  laws,  of  a  general  nature,  shall 
have  a  uniform  operation  throughout  the  state." 

The  act  applies  at  present  only  to  Cincinnati:  but  it  is  general  in 
form,  and  in  terms  applies  to  cities  of  the  first  grade  of  the  first  class  now 
and  in  the  future.  It  is  not  impossible,  nor  improbable,  that  other 
cities,  besides  Cincinnati,  will  become  of  that  grade  in  time. 

In  case  of  The  State  v.  Pugh,  43  Ohio  St.,  98,  114,  the  court  say: 

**It  is  now  too  late  to  question  the  validity  of  the  plan  and  classifi- 
cation incorporated  in  our  statutes,  and  which  has  received  the  repeated 
sanction  of  this  court.  (State  v.  Brewster,  39  Ohio  St.,  658;  McGill  v. 
State,  34  Ohio  St.,  228;  State  v.  Powers,  38  Ohio  St.,  54;  Bronson  v. 

t  See  Massa  v.  State,  2  Circ.  Dec.  6,  reversing  this  case  on  other  grounds. 
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Oberlin,  41  Ohio  St.,  476).  It  is  not  to  be  urged  against,  legislation, 
general  in  form,  concerning  cities  of  a  designated  class  and  grade,  that 
but  one  city  in  the  state  is  within  the  particular  classification  at  the  time 
of  its  enactment." 

There  is  no  doubt  that  the  constitutional  provision  referring  to  is 
mandatory.  (Falk  Ex  parte,  42  Ohio  St.,  638,  640.)  The  court  in  that 
case  held  that  '*a  statute  providing  punishment  for  an  act  which  is 
malum  in  se  wherever  committed,  is  a  law  of  a  general  nature,  and  to  be 
valid  under  th^  constitution,  art.  2,  sec  26,  must  have  a  uniform  opera- 
tion throughout  the  state. 

Now  in  this  case  before  us,  the  act  punishable  is  merely  malum 
prokiHtum,  and  the  law  (commonly  called  the  midnight  closing  law)  is 
of  a  general  nature,  and  has  a  uniform  operation,  in  the  class  of  cities  to 
which  it  applies,  throughout  the  state. 

Courts  adhere  strictly  and  uniformly  to  "the  rule  requiring  the 
validity  of  a  statute  to  be  upheld  and  sustained,  unless  its  repugnancy 
to  the  constitution  appears  beyond  a  reasonable  doubt."  McGill  v. 
State,  84  Ohio  St.,  228,  245. 

In  the  Falk  case,  42  Ohio  St.,  638,  644,  the  court  recognize  the 
same  rule  in  the  following  language : 

**No  judge  should  ever  concur  in  holding  a  statute  to  be  unconstitu- 
tional, unless  he  is  satisfied  that  he  is  clearly  right  in  so  doing.  State 
V.  Hipp,  199,  38  Ohio  St.,  219.  But  we  do  not  undertake  to  lay  down 
any  rule,  b>  the  application  of  which  it  may  be  determined  whether  any 
law  is  or  is  not  within  the  inhibition." 

Not  being  satisfied  that  this  ''midnight  closing  law"  is  clearly  within 
the  inhibition,  it  is  our  duty  to  sustain  its  validity.     (February  7,  1887.) 

E.  G.  Hewitt,  for  plaintiff  in  error. 

Schwartz,  for  defendant  in  error. 
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[Cnyahoga  Common  Pleas.] 

Union  Trust  Company  v.   Nbw  York,   Chicago   &   St.    I^uis 

R.  R.  Co.  BT  AL. 

1.  Where  a  certificate  of  incorporation  is  duly  approved,  accepted  by  the  proper 

state  officers,  and  admitted  to  file,  and  a  corporation  proceeds  to  act  as  a  cor- 
poration, and  the  state  does  not  question  its  existence,  the  obligations  of  that 
corporation  cannot  be  defeated  by  showing  that  the  corporation  was  never  duly 
incorporated. 

2.  The  issue  and  delivexr  by  a  railroad  corporation  of  fifty  millions  of  dollars  of 

paid-up  stock,  and  fifteen  millions  of  dollars  of  bonds  secured  by  a  mortgage 
on  the  railroad,  in  consideration  of  eighteen  millions  of  dollars  cash  paid  to  the 
corporation  by  a  syndicate,  of  which  the  directors  are  members,  is  unlawful, 
contrary  to  public  policy  and  to  the  statutes  of  Ohio. 

8.  By  the  statutes  of  Ohio  bonds  and  stocks  issued  in  this  manner  are  absolutely 
void. 

i.  Although  the  bonds  may  be  enforceable  by  bona  fide  holders  of  the  same,  yet  the 
mortgage  is  not  negotiable,  and  it  is  void,  although  owned  by  a  bima  fid% 
holder. 

Action  to  foreclose  a  mortgage. 
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Jones,  J. 

This  is  an  action  brought  by  the  plaintiff,  the  Union  Trust  Com- 
pany of  New  York,  against  the  defendant,  the  New  York,  Chicago  &  St. 
Louis  Railroad  Company,  mortgagor,  and  other  defendants,  to  foreclose 
a  mortgage  executed  and  delivered  by  said  company  March  1,  1883,  to 
said  plaintiff  as  trustee,  to  secure  its  negotiable  bonds  to  the  amount  of 
ten  millions  of  dollars.  All  the  nther  defendants  are  either  creditors  or 
alleged  lien-holders  on  the  property  of  said  company,  or  claim  to  have 
some  interest  connected  with  the  subject-matter  of  the  foreclosure. 

One  of  the  defendants,  the  Central  Trust  Company  of  New  York, 
files  a  cross  petition  against  the  said  railroad  company,  defendant,  for  a 
foreclosure  oi  a  mortgage  on  said  railroad  company's  property  said  to 
have  been  executed  and  delivered  by  said  railroad  company  to  it  as  said 
trustee  on  the  first  day  of  December,  1881,  to  secure  the  negotiable  bonds 
of  said  company  to  the  amount  of  fifteen  millions  of  dollars. 

The  trustees  under  the  Car  Trust  certificates  claim  that  they  as 
trustees  are  the  owners  of  all  the  cars,  tenders,  locomotives  and  rolling 
stock  equipment  used  in  operating  said  road,  amounting  in  value  to  some 
four  millions  of  dollars,  and  that  they  were  all  leased  to  said  railroad 
company  by  the  said  car  trustees  on  or  about  the  first  day  of  April, 
1882,  by  an  instrument  in  writing,  which  they  claim,  if  not  simply  a 
lease,  is  a  valid,  conditional  sale  under  sec.  3878,  of  the  Rev.  Stat,  of 
the  state  of  Ohio,  passed  March  6,  1882,  which  statute  the  trustees  claim 
to  have  fully  complied  with.  This  instrument  was  deposited  with  the 
secretary  of  state,  as  required  by  the  provisions  of  said  statute. 

The  Union  Trust  Company,  plaintiff,  claiming  as  trustee  under  the 
second  mortgage,  challenges  the  claim  of  the  car  trust  trustees  and  the 
validity  of  said  lease  or  contract,  or  wahtever  it  may  be  called,  on  several 
grounds : 

1.  Because  it  says  that  the  alleged  property,  or  a  large  portion  of 
it,  had  belonged  to,  and  had  vested  in  the  New  York,  Chicago  &  St. 
Louis  Railroad  Company  before  the  creation  of  said  car  trust  certificates, 
and  that  it  passed  to  plaintiff  as  part  of  the  security  embraced  and 
described  in  its  first  mortgage. 

2.  Because  said  transaction  between  said  car  trust  trustees  and  said 
defendant,  the  New  York,  Chicago  &  St.  Louis  Railroad  Company,  was, 
when  stripped  of  all  pretenses,  a  mere  loan  of  money,  with  substantially 
a  chattel  mortgage  to  secure  the  same,  and  that  not  being  recorded  as  re- 
quired by  the  Chattel  Mortgage  Act,  it  is  void  as  against  subsequent 
creditors  and  mortgagees  in  good  faith. 

3.  That  not  being  a  conditional  sale,  sec.  8878  does  not  apply  to 
any  of  the  equipment,  and  if  to  any,  certainly  not  to  that  portion  of 
it  which  was  on  the  road  and  was  part  thereof  before  the  date  of  the 
alleged  contract  for  lease. 

The  right  of  the  defendant  Central  Trust  Company  of  New  York  to 
have  a  preferred  lien,  or  ai?y  lien  whatever  on  said  company's  property 
by  virtue  of  its  alleged  fifteen- million-dollar  mortgage  given  to  secure 
the  same  amount  of  bonds,  is  challenged  and  denied  by  several  of  the 
various  defendants,  who  claim  that  said  company  never,  in  fact,  became 
a  consolidated  corporation  under  the  laws  of  Ohio;  that  the  mortgage  is 
invalid  for  want  of  corporate  power,  in  said  railroad  company  to  make  it 
under  the  circumstances;  that  it  was  substantially  without  considera- 
tion; that  it  was  given  to  secure  a  fraudulent  issue  of  bonds  to  its  direc- 
tors and  the  syndicate  acting  together  for  a  common  fraudulent  purpose, 
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and  was  illegal  and  void  under  the  express  provisions  of  the  statute. 

The  defendant,  the  New  York,  Chicago  &  St.  Louis  Railroad  Com- 
pany, makes  the  above  allegations,  substantially  in  its  own  behalf.  The 
Lake  Shore  Company  also  sets  up  substantially  the  same  allegations 
against  the  validity  of  the  mortgage  given  to  the  Central  Trust  Com- 
pany, its  claims  being  based  upon  a  judgment  that  it  obtained  against 
said  railroad  company  since  its  affairs  passed  into  the  hands  of  a  receiver. 

The  several  defendants,  HoUins  &  Co.,  H.  B.  HoUins  and  other 
judgment  creditors  of  said  road,  all  join  in  a  similar  assault  on  the 
validity  of  said  fifteen-million-dollar  mortgage. 

The  voluminous  evidence,  pleadings  and  documents  in  the  case, 
show  the  origin  of  the  said  New  York,  Chicago  &  St.  Louis  Railroad 
Company;  the  organization  of  its  constituent  company;  the  alleged 
consolidation;  the  purposes  for  which  the  scheme  was  originated,  and  all 
the  facts  in  regard  to  the  issuing  of  the  various  bonds  and  mortgages  in- 
volved in  this  suit.  We  have  carefully  weighed  and  deliberated  upon 
this  voluminous  testimony  and  the  documents  and  pleadings  in  this 
case,  and  considered  the  exceptionally  able  arguments  and  briefs  of  an 
array  of  unusually  astute  and  distinguished  counsel,  as  it  was  entirely 
befitting  the  merits  of  the  cause,  for  enormous  sums  of  money  involved 
in  dispute  therein,  and  the  great  importance  to  the  commercial  world  of 
the  principles  governing  this  and  similar  cases;  but  in  giving  our  deci- 
sion on  the  various  points  involved,  it  is  not  practicable  and  we  shaU 
not  attempt,  to  recite  the  variotis  documents,  transactions  or  evid^ce, 
or  to  go  over  the  matter  with  anything  like  detail;  but  shall  content 
ourselves  with  doing  little  else  than  to  give  the  results  of  our  delibera- 
tions in  the  case. 

1st.  It  is  claimed,  and  we  find  it  to  be  true,  that  the  consolidation 
of  the  five  constituent  railroad  companies  composing  the  New  York, 
Chicago  &  St.  Louis  Railroad  Company,  was  not  made  in  accordance 
with  the  authority  of  sec.  3380,  of  the  Rev.  Stat,  of  the  state,  in  two 
respects: 

1.  The  several  roads  attempting  to  consolidate,  had  not,  at  the 
date  of  said  attempted  consolidation,  **been  built,"  nor  were  they  then 
each  of  them,  'Mn  process  of  construction  as  required  by  the  statute. 

2.  The  statute  only  authorized  a  consolidation  with  roads  in  ad- 
joining states,  while  the  consolidation  attempted  in  this  case  was  the 
Ohio  road  with  two  roads  in  adjoining  states,  and  also  with  two  roads  in 
states  that  did  not  adjoin  the  state  of  Ohio.  But  in  view  of  the  facts 
that  the  consolidation  was  attempted  and  apparently  completed  by 
colorable  proceedings  in  a  formal  way;  that  it  was  approved  by  the 
proper  state  officers,  and  the  certificate  of  its  incorporation,  duly  certified, 
admitted  to  record  in  the  oflBce  of  the  secretary  of  state  of  the  state  of 
Ohio,  and  its  rights  as  such  corporation  were  never  challenged  by  the 
state;  that  as  such  it  has  acquired  and  disposed  of  valuable  property, 
and  incurred  numerous  obligations  of  various  sorts,  we  hold  that  under 
the  decision  in  the  Perun  case  (41  Ohio  St.,  481),  and  other  similar  de- 
cisions, it  is  entitled  to  be  considered  at  least  a  corp)oration  defactOy 
with  power  to  mortgage  its  property. 

The  consideration  which  has  caused  doubt  upon  this  point  is  the  fact 
that  there  is  no  law  authorizing  just  the  consolidation  that  was  made,  if 
every  form  of  the  statute  had  been  fully  complied  with.  But,  notwith- 
standing this  fact,  it  is  clear  to  us  that  there  is  no  way  to  surmount  Uie 
difficulties  involved  in  the  situation  but  to  hold  that  it  is  a  corporation 
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de  facto y  that  its  acts  are  binding  on  lien-holders  as  well  as  the  defendant 
which  is  estopped  from  disputing  it,  and  that  its  mortgage  is  efficacious, 
if  right  in  other  respects  to  create  a  preferred  lien  upon  its  property. 

2d.  In  the  second  place,  we  have  come  to  the  deliberate  ccncltision 
that  the  transfer  in  a  lump  ol  fifty  millions  of  dollars  of  its  capital  stock 
as  paid-up  stock,  and  fifteen  millions  of  dollars  of  the  bonds  of  the  New 
York,  Chicago  &  St.  Louis  Railroad  Company,  secured  by  said  mortgage 
to  said  Central  Trust  Company,  by  the  directors  of  said  roads,  to  them- 
selves and  to  other  members  of  the  sfiid  syndicate,  was  in  effect,  a 
fraudulent  sale  of  said  stocks  and  bonds  in  consideration  of  the  sum 
that  had  theretofore  been  advanced  or  agreed  to  be  advanced  by  the 
members  of  said  syndicate  for  the  construction  of  said  road,  to-wit,  in 
round  numbers  about  eighteen  millions  of  dollars.  We  think  there  are 
numerous  things  which  not  only  indicate,  but  demonstrate,  that  this  was 
the  real  nature  of  the  transaction,  and  that,  in  fact,  it  bore  no  resemblance 
to  the  fair  purchase  of  a  railroad  of  the  syndicate  by  the  said  railroad 
company  for  a  lump  sum  in  bonds  and  stocks.  And  some  of  these  con- 
siderations are  as  follows:  The  road  was  built  for  the  New  York, 
Chicago  &  St.  Louis  Railroad  Company.  It  was  partially,  at  least, 
constructed  on  land  which  had  been  condemned  by  it  as  a  corporation 
under  its  power  of  eminent  domain  conferred  upon  it  by  the  state.  The 
road  could  not  have  been  completed  without  this  kind  of  aid.  The 
syndicate  did  not  agree  to  fully  construct  and  equip  the  road,  but  only 
agreed  to  form  a  pool  to  help  to  pay  for  construi.'ting  it.  The  bonds  of 
the  company  were  only  to  be  delivered  to  the  subscribers  to  the  fourteen- 
million-doUar  pool  as  fast  as  their  subscriptions  or  their  assessments 
were  actually  paid.  The  road,  when  completed  by  the  contractors  as 
far  as  they  had  agreed  to  do  it,  was  to  be  delivered  to  the  railroad  com- 
pany itself,  and  not  to  the  syndicate;  and  in  this  very  fifteen- million- 
dollar  mortgage  in  controversy,  executed  December  1,  1881,  long  before 
the  final  settlement,  it  is  fully  recited  that  the  said  railioad  company  then 
owned,  and  was  then  in  possession  of  said  road,  depots,  etc.,  and  that  it 
was  then  indebted  for  the  money  advanced — by  the  syndicate  of  course 
— for  building  said  road,  constructing  depots  and  other  appliances.  If 
the  mortgage  had  recited  on  its  face  that  it  was  to  enable  the  company 
to  buy  a  railroad,  the  mortgage  would  then  have  disclosed  upon  its  face 
that  the  company  then  had  no  railroad  whatever  to  mortgage.  The 
object  of  the  mortgage  was  to  secure  bonds  to  sell,  to  repay  money  ad- 
vanced to  it  by  the  syndicate  for  building  it.  And  it  makes  no  differ- 
ence, in  our  opinion,  at  all  that  a  little  different  coloring  was  attempted 
to  be  given  to  this  transaction,  in  the  final  so-called  settlement,  when  the 
road  was  formally  delivered  to  the  syndicate,  and  by  the  syndicate  to  the 
road.  The  facts  cannot  be  changed  in  the  least  thereby.  We  think 
there  can  be  no  doubt  that  the  railroad  company  really  in  equity  owned 
the  road  as  fast  as  it  was  constructed,  subject,  of  course,  to  any  liens 
or  liabilities  thereon,  and  that  the  only  redress  the  members  of  the 
syndicate  would  have  had  for  the  money  advanced,  if  the  railroad  com- 
pany had  refused  to  issue  the  bonds  and  stocks  in  question,  would  have 
ijeen  to  have  sued  the  company,  or  to  have  asserted,  in  some  way,  their 
lien,  if  they  had  any,  for  the  definite  sum  for  which  they  had  a  claim. 
The  assertion  that  the  syndicate  owned  the  road  at  any  time,  is  equivalent 
to  asserting  that  they  perpetrated  a  gross  fraud  on  the  state  in  condemn- 
ing land  for  their  own  use  by  fraudulently  pretending  that  it  was  for  the 
railroad  company,  in  the  manner  authorized  by  the  stUute.    There  is  no 
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reason  for  believing  that  this  road  was  worth  any  more  than  it  cost.  The 
sum  advanced  by  the  syndicate  was  a  definite  and  determinate  sum;  the 
bonds  were  all  made  to  sell,  and  the  stocks  were  ail  to  be  subscribed  for 
and  paid  for  in  money  or  in  money *s  worth,  as  prescribed  by  the  statute; 
and  we  do  not  see  how  anything  else  can  be  made  out  of  the  transaction 
than  a  sale  of  sixty-five  million  dollars  of  bond^  and  stocks,  as  an 
entirety,  to  the  directors  and  their  partners  in  this  scheme,  for  the  sum 
of  eighteen  millions  of  dollars,  or  thereabouts,  advanced  by  the  syndicate. 

3d.  That  this  disposition  of  said  stocks  and  bonds  was  made  by  per- 
sons assuming  to  act  as  directors  of  said  company,  but  really  acting 
wholly  in  their  own  interests  and  as  servants  and  members  of  the  said 
syndicate,  without  a  dollar  of  stock  having  ever  in  good  faith  been  sub- 
scribed for,  or  a  dollar  of  it  ever  paid,  either  in  the  consolidated  company, 
or  in  the  five  constituent  companies  of  which  it  was  composed,  but  really 
in  pursuance  of  an  agreement  made  February  4,  1881,  before  the  said 
company  was  ever  organized,  by  which  Brown,  Howard  &  Co.,  members 
of  said  syndicate,  agreed  to  proctu'e  the  incorporation  of  said  company, 
provide  it  with  officers  and  directors,  a  majority  of  them  to  be  members 
of  the  syndicate,  to  build  the  road,  and  to  cause  its  directors  to  deliver 
over  to  said  syndicate  all  the  bonds  secured  by  mortgage,  and  all  the 
capital  stock,  as  provided  by  said  written  contract,  and  its  subsequent 
modifications.  In  our  judgment,  the  whole  scheme  was  an  unlawful  one, 
and  made  and  carried  out  in  disregard  and  definance  of  the  public  policy 
of  the  state  of  Ohio  in  regard  to  railroad  corporations,  as  defined  in 
numerous  statutes  on  the  subject. 

4th.  It  is  urged  with  great  force  on  the  part  of  the  defendant,  the 
New  York,  Chicago  &  St.  Louis  Railroad  Company  and  the  other 
parties  defending,  against  the  validity  of  the  sale  of  such  bonds  and 
stocks,  and  the  mortgage  given  for  the  purpose  of  securing  the  same,  that 
the  said  mortgage  is  absolutely  illegal  and  void  by  the  express  provisions 
of  the  statute  of  the  state.  Section  3313  of  tbe  Rev.  Stat.,  provides  as 
follows: 

*^A11  capital  stock,  bonds,  notes  or  other  securities  of  a  company, 
purchased  of  the  company  by  a  director  thereof,  either  directly  or  in- 
directly, for  less  than  the  par  value  thereof,  shall  be  null  and  void." 

And  the  question  is,  is  there  any  way  to  honestly  avoid  the  grave 
consequences  that  seem  to  result  from  this  statute?  When  we  remember 
that  this  illegal  disposition  of  all  the  securities  and  available  assets  of  this 
railroad  company  for  a  wholly  inadequate  and  illegal  consideration,  re- 
sulted in  completely  wrecking  this  now  great  railroad  corporation,  in 
depriving  this  great  public  instrumentality  for  a  thoroughfare  through 
the  states  of  its  means  of  fulfilling  its  duties  to  the  put  lie,  for  which 
under  the  statute  it  was,  or  ought  to  have  been,  chiefly  created,  and 
rendered  it  helpless  to  finish,  furnish,  or  equip  the  road  properly,  to  run 
it  for  any  length  of  time,  to  provide  proper  terminal  facilities,  and  re- 
sulted in  driving  it  into  hopeless  and  inevitable  bankruptcy  within  a 
year  or  two  after  its  completion,  thus  involving  a  great  pecuniary  loss 
and  inconvenience  to  the  public,  we  may  more  clearly  understand  the 
nature  and  extent  of  the  evils  which  this  statute  was  intended  to  prevent 
and  nullify  as  far  as  possible;  and,  in  our  opinion,  this  statute  is  a  wise 
one,  framed  in  pursuance  of  a  wise  public  policy,  that  it  meant  absolutely 
to  nullify  any  and  all  transactions  in  violation  of  its  provisions,  and  that 
it  is  ol  just  as  much  binding  force  for  that  purpose  on  all  directors  and 
railroad  corporations  as  if  incorporated  into  the  fundamental  law  of  the 
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State;  and  we  snow  of  no  rule  of  construction  that  will  honestly  enable 
us  to  say  that  in  the  sale  of  such  securities  the  statute  can  be  ignored  or 
defied,  and  still  the  mortgage  made  to  carry  out  and  secure  said  unlawful 
scheme,  be  as  good  and  as  valid  as  if  the  statute  had  never  been  pas.sed. 

We  therefore  hold  and  decree  that  the  alleged  fifteen-million-dollar 
mortgage  claimed  by  the  Central  Trust  Company,  having  been  executed 
and  delivered  to  secure  bonds  and  stocks  sold  and  transferred  to  the 
directors  and  other  persons  associated  with  them,  in  a  scheme  which  was 
fraudulent  and  illegal  in  its  entirety,  and  in  plain  violation  of  said  statute, 
is  absolutely  null  and  void  under  its  provisions,  and  that  no  preference 
or  lien  can  be  had  under  said  mortgage  by  said  Central  Trust  Company 
or  by  any  holder  of  any  bond  attempted  to  be  secured  thereby,  unless 
the  negotiability  of  the  bonds  secured  thereby,  when  they  are  in  the 
hands  of  innocent  holders,  will  save  the  mortgage  from  such  a  con- 
demnation. 

5th.  It  has  been  claimed  that  the  bonds  secured  by  this  mortgage  are 
all  now  in  the  hands  of  innocent  holders  and  purchasers  for  value.  We 
have  not  had  much  definite  information  on  this  point  as  to  the  extent 
that  this  is  true,  but  possibly  enough  to  make  it  probable  that  a  great 
many  of  them  are  in  the  hands  of  innocent  holders  in  good  faith  for  value 
before  due;  but,  in  our  opinion,  it  makes  no  difterence  in  the  real  ques- 
tion involved,  for  we  are  not  passing  on  the  validity  or  the  invalidity  of 
these  negotiable  bonds  in  the  hands  of  innocent  holders;  nor  is  it  neces- 
sary for  us  to  decide  whether,  if  such  is  the  case,  they  can  be  enforced 
as  proper  claims  against  the  Railroad  Company;  but  the  question  we  are 
passing  on  is  whether  or  not,  by  virtue  of  the  mortgage  given  to  secure 
the  bonds,  the  holders,  even  if  innocent  holders,  have  any  preferred  lien 
for  the  amount  thereof  on  the  railroad  property  described  therein.  On 
this  point  we  hold  that,  whatever  may  be  the  law  of  any  other  state  of 
the  Union  in  regard  to  mortgages  given  to  secure  negotiable  promissory 
notes  or  bonds,  in  this  state,  it  has  been  the  settled  and  undisputed  law 
since  the  decision  in  the  case  of  Bailey  v.  Smith,  recorded  in  the  14  Ohio 
St.,  396,  that  a  mortgage  given  to  secure  negotiable  notes  or  bonds  is 
itself  a  non-negotiable  chose  in  action,  and  open  to  all  defenses  existing 
between  the  mortgagor  and  the  mortgagee,  even  when  the  notes  and 
bonds  secured  thereby,  in  the  hands  of  innocent  holders  for  value  are 
not  in  themselves  open  to  any  such  defense. 

In  Bailey  v.  Smith,  the  court  below  held  that  Smith,  the  innocent 
purchaser  in  good  faith,  before  due,  of  a  negotiable  note  secured  by 
mortgage,  which  note  had  been  originally  fraudulently  obtained  by 
Bowles  from  Bailey  was  entitled  to  hold  and  foreclose  the  mortgage,  and 
that  Bailej^  was  not  entitled  to  defend  against  the  mortgage,  because  he 
could  not  defend  on  the  note  in  the  hands  of  Smith,  the  innocent  holder. 
The  Supreme  Court  of  our  state,  in  reversing  this  holding  of  the  court 
below,  delivered  an  able  and  very  well-reasoned  opinion.  Among  other 
things,  it  says: 

*'At  law,  a  mortgage  effects  the  conveyance  of  an  estate  upon  con- 
dition, but  in  the  view  of  a  court  of  equity,  where  alone  the  rights  of  an 
assignee  can  be  enforced,  it  is  a  chose  in  action,  having  no  negotiable 
quality,  and  not  differing  in  character  from  collateral  personal  agree- 
ments, designed  to  effect  the  same  object." 

The  court  further  say : 

"In  order  to  further  sustain  the  judgment  rendered  in  this  case,  it 
is  indispensably  necessary  to  affirm,  either  that  the  mortgage,  when 
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made  to  secure  a  negotiable  note,  contrary  to  its  general  nature  and 
qualities,  becomes  a  negotiable  instrument,  or  that  the  transfer  of  such 
a  note,  without  the  aid  of  any  statute,  or  of  any  judicial  decision,  except 
those  of  very  recent  date,  has  an  effect  beyond  the  note  itself,  and  draws 
after  it,  and  within,  the  one  of  the  most  important  incidents  of  negotia- 
bility, a  collateral  contract  having  relation  to  the  same  debt.  A  very 
careful  consideration  of  the  whole  subject  has  convinced  us  that  we  have 
no  power  to  do  either  and  that  neither  justice  nor  public  policy  would  be 
promoted  by  making  the  attempt." 

The  court  also  affirms  the  fact  that  promissory  notes  themselves  were 
first  placed  on  the  footing  of  negotiability  by  the  statute  of  the  fourth 
Anne,  and  that  from  that  day  to  this  neither  in  England  nor  in  this 
country  has  an  instrument  been  added  to  the  list  of  negotiable  securities 
without  express  legislative  sanction.  And  on  page  413  of  the  same  de- 
cision, the  court  says,  in  speaking  of  mortgages: 

•'This  remits  them  to  the  position  they  have  so  long  occupied — that 
of  mere  choses  in  action;  and,  whether  standing  alone  or  taken  to  secure 
negotiable  or  non-negotiable  paper,  they  are  only  available  for  what  was 
honestly  due  from  the  mortgagor  to  the  mortgagee.*' 

This  being  the  position  unmistakably  assumed  by  our  Supreme 
Court,  we  think  there  can  be  no  doubt  that  it  logically  follows  that  when 
a  mortgage  is  made  on  purpose  to  secure  an  illegal  transaction,  which  is 
a  unity  in  its  character  and  made  void  by  statute  there  is  a  perfect  de- 
fense against  the  enforcement  of  such  a  mortgage,  no  matter  in  whose 
hands  the  paper  secured  thereby  may  be. 

It  is  pretty  difficult  for  us  to  see  how  there  was  anything  "honestly 
due"  from  the  railroad  company  to  this  syndicate,  or  how  they  could 
foreclose  the  mortgage  on  the  bonds  they  held  until  they  should  honestly 
pay  up  for  or  restore  to  the  company  the  fifty  million  dollars  of  stock  for 
which,  under  any  construction  we  can  give  to  the  transaction,  they  have 
paid  but  a  very  small  portion. 

It  is  clear  to  us  that  the  directors  and  syndicate  themselves,  if  they 
held  this  mortgage,  could  not  have  foreclosed  it,  under  the  circumstances 
of  the  case;  and  it  is  equally  clear  that  the  same  defense  can  be  made  in 
this  state  on  the  mortgage  when  it  is  sued  upon  by  innocent  holders  of 
bonds  secured  thereby:  The  assignee  of  a  mortgage  stands  exactly  in 
the  shoes  of  the  assignor,  and  he  can  take  no  title  except  the  title  of  the 
assignor. 

6th.  We  do  not  consider  it  necessary  to  discuss  what  effect,  under 
other  circumstances,  the  alleged  misrepresentations  of  President  Vander- 
bilt  might  have  had  on  the  stock  exchange  in  1883,  or  the  recitals  in 
the  second  mortgage  might  have  in  estopping  the  road  from  making  a 
defense  to  its  mortgage,  even  if  the  mortgages  might  have  been  invalid 
for  various  other  reasons ;  for  we  hold  that  the  doctrine  of  estoppel  can- 
not be  utilized  in  this  case;  for,  no  matter  how  often  the  transaction  may 
be  ratified,  it  is  illegal  still;  and  if  this  were  otherwise,  we  do  not  think 
that  sufficient  facts  and  circumstances  have  been  proven  in  regard  to  the 
dealings  of  any  or  of  all  of  the  holders  of  the  stock  to  warrant  us  in  holding 
the  road  to  be  estopped  as  to  them  in  setting  up  the  defenses  ip  question. 

7th.  Neither  do  we  think  that  the  fact  that  the  mortgage  in  question 
was  executed  and  delivered  in  trust  to  the  Central  Trust  Company,  with 
certain  recitals  and  provisions  for  the  benefit  of  each  successive  holder 
of  any  bonds  secured  thereby,  makes  the  mortgage  negotiable;  that  it 
cuts  off  legal  or  equitable  defenses,  or  estops  the  defendant  from  setting 
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them  up;  nor  do  we  think  that  it  alters  or  changes  the  legal  effect  of  the 
instrument  so  far  as  to  make  it  in  any  of  these  respects  materially  differ- 
ent from  mortgages  generally. 

8th.  Having  already  held  that  the  corporation  was  a  corporation  <u 
factOy  it  was,  of  course,  able  to  make  the  ten-million-dollar  mortgage 
held  by  the  Union  Trust  Company  as  security  for  the  bonds;  and  we 
hold  that  the  ten-million-dollar  mortgage  held  in  trust  by  the  Union 
Trust  Company  is  a  good  and  valid  lien  and  lawful  mortgage,  which,  by 
reason  of  the  defaults  which  had  been  made  thereon  as  alleged  in  the 
petition  of  the  plaintiff,  it  is  entitled  to  foreclose  on  said  railroad  for  the 
amount  of  bonds  issued  thereunder,  and  secured  thereby,  which  are  in  the 
hands  of  purchasers,  and  also  for  such  of  them  as  are  in  the  hands  of 
the  holders  as  collateral  for  value  to  the  extent  of  their  lien  thereon; 
and,  if  there  is  any  dispute  as  to  the  amount  of  either  due,  there  may  be 
a  reference  had  to  ascertain  the  same;  and,  as  I  have  said,  we  find  that 
by  the  terms  of  said  mortgage  the  plaintiff  is  entitled  to  a  decree  for  a 
foreclosure  and  sale  of  sard  railroad  property. 

I  will  say  while  the  matter  was  not  much  controverted,  there  was  a 
hint  that  perhaps  ali  of  these  bonds  were  not  in  the  hands  of  holders  for 
value.  The  question  was  not  discussed  upon  the  trial  of  the  cause.  I 
do  not  know  that  there  will  be  any  diflSculty  whatever  in  arriving  at  just 
exactly  the  number  of  bonds  that  were  not  issued  for  value,  and  the 
amount,  but  counsel  can  confer  about  that  matter  and  make  it  subject  of 
a  further  order. 

As  to  the  Car  Trust  certificates,  it  is  conceded  that  the  agreement  of 
1882  between  the  New  York,  Chicago  &  St.  Louis  Railroad  Company, 
on  the  one  part,  and  Shethar  and  McGourkey,  trustees  for  said  Car 
Trust  Company,  on  the  other,  was  duly  filed  with  the  secretary  of  state, 
and  the  Revised  Statutes  of  the  state  of  Ohio  (Ohio  L.,  vol.,  79,  puge 
40,  supplementary  to  sec.  3378)  were  fully  complied  with,  if  such  equip- 
ment contract,  lease  or  sale  was  such  an  instrument  as  falls  within  the 
scope  and  meaning  ot  that  statute. 

It  is  strenuously  contended  that,  notwithstanding  the  language  of 
the  agreement  expressly  declares  that  the  property  therein  described  is 
leased  at  a  fixed  rental,  and  that  the  title  to  the  property  shall  not  vest  in 
the  railioad  company,  but  shall  remain  in  said  trustees  tmtil  the  terms 
of  agreement  shall  be  fully  complied  with,  yet  that  the  agreement  must 
be  legally  construed  and  take  effect  as  what  it  is  in  reality,  and  not  what 
it  may  be  called  or  named  by  the  parties  thereto;  and  it  is  insisted  that 
the  agreement,  when  all  of  its  parts  are  read  and  considered  together,  is 
clearly  not  a  lease  nor  a  conditional  sale,  but  is,  in  fact,  an  absolute  sale, 
with  delivery  to  the  vendee,  coupled  with  an  attempt  to  retain  security 
for  the  purchase  price,  and  that  such  a  sale  is  not  protected  by  the 
statute,  and  not  included  in  its  provisions,  and  there  being  no  chattel 
mortgage  on  record  of  the  same,  the  instrument  is  .void  as  to  creditors  of 
the  railroad  company  or  mortgagees  in  good  faith. 

In  the  absence  of  the  statute  referred  to,  the  construction  contended 
for  would  possibly  be  correct,  with  the  results  claimed.  If  it  was  either 
a  conditional  sale  or  lease,  it  is  conceded  the  statute  applies.  If  it  was 
neither,  when  construed  independently  of  the  statute,  we  still  think  it 
may  well  be  held,  in  the  language  of  the  statute,  to  be  **contract  of  and  for 
the  sale  of  railroad  equipment."  Section  3378  of  the  statutes  reads  as 
follows: 
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*^No  contract  of  or  for  the  sale  of  railroad  equipment,  rolling  stock 
or  other  personal  property  to  be  used  in  or  about  the  operation  of  any 
railroad,  by  the  terms  of  which  the  purchase  money,  in  whole  or  in  part, 
is  to  be  paid  in  the  future,  and  wherein  it  is  stipulated  or  conditioned 
that  the  title  to  the  property  so  sold  shall  not  vest  in  the  vendee,  but 
shall  remain  in  the  vendor  until  the  purchase  money  shall  have  been  fully 
paid,  shall  be  valid  against  creditors  or  innocent  purchasers  for  value, 
unless  recorded  in  the  office  of  the  secretary  of  state,  or  a  copy  thereof 
filed  in  the  office  of  the  secretary  of  state;  and  when  said  contract  is  so 
recorded,  or  a  copy  thereof  so  filed,  as  aforesaid,  the  title  to  the  property 
so  sold,  or  contracted  to  be  sold,  shall  not  vest  in  the  vendee  but  shall 
remain  in  the  vendor  until  the  purchase  money  shall  have  been  fully 
paid,  and  such  stipulation  or  condition  shall  be  and  remain  valid,  not- 
withstanding the  delivery  of  the  property  to,  and  its  possession  by,  such 
vendee.*' 

The  agreement  in  question,  if  it  be  not  a  lease,  is  certainly  **a  con- 
tract of  sale"  or  **for  the  sale  of  railroad  equipment,"  whether  it  be  in 
fact  conditional  sale  or  otherwise.  By  the  terms  of  said  contract  the 
purchase  money,  in  whole  or  in  part,  is  to  be  paid  in  future,  as  provided 
in  the  statute.  In  the  language  of  the  statute,  it  is  therein  stipulated 
that  the  title  to  the  property  so  sold  shall  not  vest  in  the  vendee,  but 
shall  remain  in  the  vendor  until  fully  paid. 

The  agreement  is  therefore  of  the  kind  that  falls  within  the  statutory 
description,  and  contains  in  its  terms  all  the  stipulations  required,  and  is 
therefore  a  valid  transaction,  and  entitled  to  the  statutory  protection. 

We  also  find,  from  the  papers  and  evidence  in  the  case,  that  no  part 
of  said  equipment  was  included  in,  or  covered  by,  the  ten-million-dollar 
mortgage  to  the  plaintiff,  or  the  fifteen-million-dollar  mortgage  to  the 
Central  Trust  Company,  but  that  the  title  to  said  equipment  propert}'  was 
in  Shethar  and  McGourkey,  trustees,  at  and  previous  to  the  time  of  the 
execution  and  delivery  of  said  Car  Trust  certificates,  and  that  the  said 
Shethar  and  McGourkey,  as  said  trustees,  have  by  virtue  of  said  Car 
Trust  contract,  a  valid  lien  on  said  property  for  the  amount  due  thereon. 

And  the  decree  in  this  case  may  provide  for  the  separate  sale  of  all  the 
equipment  property  and  rolling  stock  described  in  the  Car  Trust  agree- 
ment, and  out  of  the  proceeds  of  sale  pay  costs  and  taxes,  if  any  there  are, 
and  bring  the  balance  into  court,  such  part  to  be  paid  over  to  said 
trustees,  on  surrender  of  their  certificates,  as  may  be  found  to  be  lawfully 
due  them,  after  deducting  all  payments  made  by  said  road,  or  by  said  re- 
ceiver under  the  order  of  said  court  on  account  of  the  use  of  said  property. 

I  am  not  aware  whether  there  is  any  dispute  in  regard  to  the  exact 
amount  that  shall  be  due  in  this  matter,  but  I  presume  not.  I  presume 
that  can  be  adjusted  without  any  further  trouble. 

We  understand  that  the  apparent  controversy  in  regard  to  the 
$590,237.86  deposited  in  the  Metropolitan  Bank  between  the  New  York, 
Chicago  &  St.  Louis  Railroad  Company  on  the  one  part,  and  said  trustees 
of  the  Car  Trust  on  the  other,  was  substantially  avoided  and  terminated 
by  certain  concessions  that  were  made  during  the  trial,  that  it  belonged 
to  said  Railroad  Company,  and  was  available,  and  therefore  we  supposed 
there  was  no  necessity  for  any  further  controversy  about  it.  Counsel 
will  doubtless  have  no  difficulty,  therefore,  in  agreement  to  the  proper 
decree  regarding  this  matter. 

I  understood  that  there  was  at  first  a  dispute  as  to  whether  the  bank 
was  good.     It  therefore  bec9ime  important  who  was  responsible  in  case  of 
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the  loss  of  the  funds;  but  upon  the  trial  of  the  cause  it  was  conceded  that 
the  bank  was  good,  and  that  the  money  was  therefore  available,  and  be- 
longed to  the  Railroad  Company,  and,  of  course,  it  may  be  so  decreed. 

A  decree  may  also  be  entered  in  this  case  ordering  the  appraisement, 
advertisement  and  sale  of  the  entire  railroad  of  New  Voik,  Chicago  &  St. 
Louis  Railroad  Company,  with  all  its  property  and  appurtenances 
included  in  said  mortgage,  extending  from  Buffalo  to  Chicago,  and  at 
those  points,  by  one  or  more  special  master  commissioners,  to  be  here- 
after appointed,  who  are  hereby  directed  to  bring  said  money  into  court, 
to  be  applied  on  said  plaintiff's  mortgage  and  any  other  liens,  and  for 
distribution  among  the  general  creditors  of  said  road. 

For  all  minor  details  of  the  decree  on  any  matter  in  controversy,  if 
any  further  order  is  necessary  application  may  be  made  to  his  Honor, 
Judge  Hamilton,  who  participated  in  the  hearing,  and  concurs  in  the  de- 
cision, of  the  cause. 

We  find  further  that  neither  the  Lake  Shore  Railroad  Company  nor 
any  ol  the  judgment  creditors  of  the  New  York,  Chicago  &  St.  Louis 
Railroad  Company  have  any  lien  by  virtue  of  their  judgments  on  its 
property,  nor  any  interest  therein,  except  as  creditors  to  the  extent  of 
their  judgments  against  said  road. 

An  order  should  also  be  drawn  up,  independent  of  the  general  decree 
in  the  case,  directing  the  receiver  to  give  notice  by  publication  in  some 
newspaper  of  general  circulation,  for  three  weeks,  in  each  of  the  cities  of 
Bu£Palo,  Erie,  Cleveland,  Fort  Wayne  and  Chicago,  to  all  parties  in- 
terested as  creditors  of  said  road,  requiring  them  to  present  their  claims 
against  it,  duly  verified  by  affidavit,  within  three  months  from  the  date 
of  publication,  and  that  said  receiver  make  written  report  thereof  to  this 
court  as  soon  as  may  be  thereafter. 


192  STREET  RAILWAYS. 

[Hamilton  Common  Pleas,  Piled  October  16, 18M.1 

Cincinnati  (City)  v.  Columbia  &  Cincinnati  Street  Ry.  Co. 

Defendant's  railroad  was  bnilt  in  1864  under  the  Street  Railv^ay  Act  of  April  10, 
1861,  and  in  pursuance  of  a  written  grant  from  theC,  C.  &  W.  Turnpike  Co.,  on 
and  along  said  turnpike  from  the  east  corporation  line  of  said  city,  to  a  point 
in  the  then  incorporated  village  of  Columbia,  but  without  the  consent  of  the 
council  or  corporate  authorities  of  said  village  required  by  sec  5,  of  said  act ; 
and  said  railroad  has  been  maintained  and  operated  ever  since.  In  1872  the 
city  acquired  said  turnpike  from  its  east  corporation  line,  on  through  said  vil- 
lage, and  subsequently  said  village  was  annexed  to  said  city.  In  an  action  to 
enjoin  defendant  from  further  operating  its  railroad  on  the  street  that  was 
formerly  said  turnpike,  and  for  removal  of  its  track,  etc :  On  demurrer  to  the 
petition,  Held: 

1.  That  the  Turnpike  Company  had  a  right  to  grant  to  the  Railroad  ComMuiy  the 
use  of  its  road-bed  for  street  railroad  purposes,  consistent  with  the  other  pub- 
lic uses  of  the  road  as  a  public  highway. 

8.  That  the  village  of  Columbia,  having  been  incorporated  for  general  purposes, 
came  within  the  provisions  of  sec  6  of  said  Act  of  April  10,  1861,  and  had  the 
legal  right  to  have  prevented  the  constmction  of  said  railroad  within  its  cor- 
porate limits. 
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8.  That  the  city  succeeding  to  the  ownership  of  the  turnpike,  took  it,  subject  to  all 
the  rights  and  franchises  of  the  Railway  Co.,  and  after  the  annexation  of  said 
village,  the  city  had  no  more  or  greater  rights,  as  against  said  Railway  Co.,  than 
said  village  had  before  the  annexation. 

4.  That  after  an  acquiescence  of  over  twenty-one  years,  by  the  village  and  city 
together,  in  the  construction  and  maintenance  of  said  railroad  on  said  turn- 
pike, the  city  has  no  right  now,  on  the  ground  that  said  village  did  not  consent 
to  such  construction  and  maintenance,  to  enjoin  the  further  operation  of  said 
railroad  and  remove  its  tracks.  The  cause  of  action,  as  alleged,  ia  barred  by 
the  statute  of  limitations. 

Huston,  J. 

This  is  an  action  to  enjoin  the  defendant  from  further  operating  its 
railroad  on  the  street  that  was  formerly  the  Cin.,  CoL  &  Wooster 
Turnpike,  and  for  removal  of  its  tracks,  etc. 

It  is  based  on  the  following  grounds: 

1.  That  the  Turnpike  Co.,  from  which  the  defendant,  under  a  pre> 
tended  agreement,  obtained  the  right  to  build  and  maintain  its  railroad  on 
said  turnpike,  had  no  power  to  grant  such  a  right. 

2.  That  defendant  did  not  obtain  the  consent  of  the  council  of  the 
village  of  Columbia,  for  the  construction  and  operation  of  said  railroad 
on  said  turnpike,  within  the  limits  of  said  village. 

3.  That  this  railroad  is  not,  and  never  has  been  a  street  railroad  as 
contemplated  by  the  laws  of  Ohio,  but  that  the  cars  on  said  road  are 
propelled  by  a  steam  engine,  which  is  a  wrongftd  and  illegal  use  and 
occupation  of  said  street. 

The  defendant  files  a  general  demurrer. 

As  to  the  last  ground,  the  city  solicitor,  for  the  purposes  of  the  de- 
murrer, assumes,  that  this  road  is  a  street  railroad,  and  governed  by  the 
law  controlling  street  railroads. 

The  second  ground  is  the  one  mainly  discussed  and  relied  upon  by 
the  solicitor,  on  the  theory,  that,  **if  the  petition  alleges  a  want  of 
authority  to  lay  such  railway  track  on  any  part  of  such  turnpike,  it  is 
sufficient  in  law."  And  the  argument  is,  that  the  railroad  company 
having  failed  to  get  the  consent  of  the  village  council  of  Columbia,  the 
construction  and  operation  of  said  road  within  the  limits  of  said  village 
were  without  lawful  authority. 

This  railroad  was  built  under  the  provisions  of  the  street  railroad  act 
of  April  10,  1861  (58  Ohio  L.,  66),  and  in  pursuance  of  an  agreement  be- 
tween the  Railroad  Company  and  the  Cincinnati,  Columbia  &  Wooster 
Turnpike  Co.,  dated  July  11,  1864,  which  purported  to  grant  the  right 
*'to  lay  a  street  railway  tiack  along  and  in  said  tucnpike,  from  the  east 
corporation  line  of  the  city  of  Cincinnati,  to  the  Columbia  Hotel,  a  point 
in  the  then  i^illage  of  Columbia,  and  to  operate  cars  thereon  by  horses, 
mules  or  steam." 

The  question  raised  depends  upon  the  proper  construction  of  sec- 
^•ions  5  and  7  of  the  act  of  April  10,  1861.  These  sections  and  others  of 
tha*^  Act  were  fully  considered  by  the  Supreme  Court  of  Ohio  in  the  case 
of  Street  Railway  v.  Cumminsville,  14  Ohio  St.,  523. 

Section  5  requ'>es  the  consent  of  the  council  or  corporate  authorities 
of  the  city,  town  or  village  t'^  be  first  obtained,  before  the  construction  of 
a  street  railroad  in  such  city,  town  or  village. 

The  petition  alleges  that  the  village  of  Columbia  was  an  incorporated 
village,  and  that  no  consent  of  its  council,  or  corporate  authorities,  was 
obtained  for  the  construction  and  operation  of  defendants'  railroad  withi^: 
the  limits  of  such  village.     And  the  Supreme  Court,  in  said  case  Street 
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Ry.  V,  Cumminsville,  supra,  defining  the  sense  in  which  the  word 
'village"  IS  to  he  taken  in  said  section  6,  say:  **t/Ooking  at  the  con- 
nection in  which  it  is  used,  to  sundry  other  statutes  employing  the  same 
language,  to  the  objects  intended  to  be  accomplished,  and  finally,  to  the 
fact,  that  the  just  rights  of  special  road  districts  are  fully  provided  for  in 
the  7th  section,  we  think  it  was  intended  to  be  confined  to  villages  in- 
corporated for  general  purposes,  and  invested  with  police  powers  over  all 
the  highways,  and  other  public  grounds  within  their  limits." 

In  that  case  the  village  of  Cumminsville  was  incorporated  for  the 
special  purpose  of  being  a  road  district,  and  came  within  the  provisions 
of  said  sec.  7,  which  required  the  consent  of  **the  company,  or  public 
officer,  or  public  authorities,"  to  the  construction  of  a  street  railroad  with- 
out the  limits  of  any  city,  town  or  village. 

But  it  appearing,  that  the  proposed  extension  oi  the  railroad  in  that 
case  was  to  be  upon  the  road-bed  of  a  turnpike  company  in  pursuance  of 
a-  grant  from  that  company,  the  court  held,  that  the  turnpike  road  was 
not  a  public  road  within  '*  the  exclusive  supervision  and  ccntrol"  of  the 
** public  authorities"  (trustees  under  sees.  44  and  45  of  said  act)  of  a 
village  incorporated  for  a  special  purpose,  and  that  the  Railroad  Com- 
pany having  the  consent  of  the  Turnpike  Company,  no  other  consent 
was  necessary. 

So  in  this  case,  if  said  sec.  7,  and  not  sec.  5  is  to  govern  as  to  the 
construction  of  defendant's  railroad  partly  within  the  limits  of  said 
village  of  Columbia,  as  is  claimed  by  defendant's  cotinsel,  it  being  ad- 
mitted that  the  Railroad  Company  had  the  consent  of  the  Turnpike 
Company,  the  petition  would  fail  to  allege  a  cause  of  action  on  this 
ground  (2d). 

But,  we  think,  that,  under  the  allegations  of  the  petition,  said  sec. 
5  applies,  and  the  consent  of  the  council  or  public  authorities  of  the 
village  of  Columbia  was  necessary. 

It  follows,  that  the  allegations  ot  the  petition,  so  far  as  concerns  that 
part  of  the  railroad  within  the  corporate  limits  of  said  village  ot  Columbia, 
are  sufficient  in  law,  unless  the  plaintiff  is  barred  from  asserting  this  cause 
of  action  by  the  statute  of  limitations,  or  is  estopped  by  its  own  acts 

The  grant  was  given  by  the  Turnpike  Company  to  the  Railroad 
Company,  July  11,  1864.  It  is  admitted  that  the  road  was  constructed 
in  that  year,  more  than  twent3'-one  years  before  this  suit  was  commenced. 

In  1872,  the  city  acquired,  by  purchase,  all  that  part  of  said  turn- 
pike west  of  the  then  corporation  line  at  Crawfish  creek  and,  by  legal 
proceedings,  all  that  part  east,  through  the  village  of  Columbia;  and  on 
December  13,  1872,  said  village  was  annexed  to  said  city,  which,  it  is 
claimed,  became  thereby  vested  with  all  the  rights  of  said  village  to  have 
said  railroad  removed. 

Certainly,  the  city,  succeeding  to  the  ownership  of  said  turnpike, 
took  it  subject  to  all  the  rights,  privileges  and  franchises  therein  of  the 
Railroad  Company.  For  the  purposes  of  this  demurrer,  we  take  it  that 
the  original  grant  by  the  Turnpike  Company  to  the  Railroad  Company 
was  binding  upon  said  Turnpike  Company. 

It  undoubtedly  had  the  right  to  grant  permission  to  the  Railroad 
Company  to  use  the  road-bed  of  the  turnpike  for  street  railroad  purposes, 
consistent  with  the  other  public  uses  of  the  road  as  a  public  highway. 
The  court,  in  the  14  Ohio  St.,  case  referred  to,  seem  to  recognize  the 
right  of  the  Turnpike  Company  to  make  "a  plenary  grant"  to  the  Rail- 
road Company  as  was  done  in  that  case  (p.  549).    So  that  the  city  must 
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rely  ou  whatever  rights  it  acquired  by  the  annexation  of  the  village  in 
1872.     If  the  village  would  have  been  barred,  the  city  is  now  barred. 

It  is  the  law  in  this  state,  that  "municipal  corporations  are  subject 
to  the  operation  of  the  statute  of  limitations  in  the  same  manner,  and  to 
the  same  extent  as  natural  persons.  City  of  Cincinnati  v.  Evans,  5  Ohio 
St.,  594;  Lessee  of  City  v.  First  Preb,  Church,  8  Ohio,  299. 

The  defendant  has  had  open,  notorious,  adverse  and  continuous  pos- 
session of  said  turnpike  within  the  limits  of  said  village  ever  since  1864, 
for  the  purpose  of  its  railroad.  The  village,  through  its  council  or  cor- 
porate authorities,  had  the  legal  right  to  prevent  the  construction  of  said 
railroad  within  its  limits,  or  if' it  allowed  the  construction,  to  agree  with 
the  Railroad  Company  upon  terms  and  conditions  as  to  both  the  construc- 
tion and  operation  of  the  road. 

This  was  not  done.  After  an  acquiescence  of  over  twenty-one 
years,  the  city,  as  the  successor  of  the  village,  now  comes,  under  plea  of 
its  police  power,  and  as  an  arm  of  the  state,  and  asks  the  court  of  equity 
to  intervene  in  its  behalf. 

We  see  no  good  reason  why  the  statute  of  limitations  should  not 
apply  in  this  case,  the  same  as  against  a  private  individual.  At  least 
we  think  no  cause  of  action  is  alleged  on  the  grotmd  of  police  power. 

Demurrer  sustained. 


LANDLORD  AND  TENANT.  242 

[Hamilton  Common  Pleas.] 

Law  &  Gansbl  v.  Haley,  Poolb  &  Co. 

1.  A  teaant  of  business  property  has  the  right  to  use  for  his  business  sign,  the  out- 

side of  the  part  of  the  building  occupied  by  him. 

2.  When  the  sign  space,  to  which  several  tenants  have  the  right,  is  for  their  busi- 

ness purpose  properly  and  reasonably  used  by  some  of  them  to  the  exclusion 
of  the  remainder,  the  former  having  prior  possession  will  not  be  enjoined  from 
such  exclusive  use  at  the  suit  of  the  latter. 

Shrodbr,  J. 

This  is  an  application  for  an  injunction  against  the  use  of  part  of  the 
building  Nos.  66  and  58  West  Third  street  for  the  purposes  of  a  business 
sign.  Both  parties  are  tenants  in  the  same  building.  The  plaintiffs 
occupy  what  may  be  called  the  ground  floor  for  their  business  as  insurance 
agents;  the  defendants  occupy  the  basement  for  their  business  as  real  estate 
agents.  The  room  occupied  by  plaintiffs  is  not  on  a  level  with  the  street, 
but  a  few  feet  above  the  level,  and  is  reached  by  a  short  flight  of  stairs. 
On  tlie  outside  of  the  building  the  space  between  the  two  rooms  thus 
occupied  is  a  panel,  and  the  defendants  have  placed  the  sign  of  their 
business  in  that  panel. 

The  plaintiffs  complain  that  is  a  trespass  upon  them;  that  it  inter- 
feres with  their  business,  and  they  ask  for  an  injunction  against  such  use 
by  the  defendants.  Both  parties  claim  to  use  this  panel  as  founded  upon 
their  respective  leases,  and  as  included  within  the  term  *  *appurtenanoe" 
contained  therein. 

8       L    B  50 
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In  as  much  as  the  outside  part  of  a  building  occupied  for  business 
purposes  can  be  legimately  used  for  signs,  and  such  use  is  within  the 
necessary  and  reasonable  enjoyment  of  the  tenancy,  it  is  an  incident  to 
the  term  leased,  and  it  is  a  part  of  the  grant  whether  or  no  the  term 
"appurtenance"  is  used  in  the  lease.  So  that  neither  party  can  gain  any 
particular  advantage  by  the  use  of  that  word  in  their  lease,  or  lose  any- 
thing by  its  absence.  53  N.  H.,  603;  3  Sumner,  502;  Meek  v.  Brecken- 
ridge,  2y  Ohio  St.,  642. 

It  so  happens  in  this  case  that  the  space  occupied  by  the  defendants 
is  not  entirely  on  the  outside  of  either  of  the  premises.  A  part  of  it  is  in 
front  of  the  premises  tenanted  by  the  defendants,  and  a  part  of  it  in  front 
of  the  premises  of  theplaintid^s.  The  panel  is  of  such  size  that  it  is  only 
useful,  and  its  necessary  and  reasonable  enjoyment  can  be  only  available, 
when  used  in  its  entirety.  Half  of  the  panel  for  the  use  of  signs  is  of 
no  advantage  to  anybody.  As  a  result,  both  parties  would  be  entitled  to 
the  use  of  the  entirety  of  such  panel  for  the  reasonable  and  necessary 
enjoyment  of  the  premises  rented  to  them.  The  one  who  first  takes 
possession  of  it  has  a  priority  of  right.  The  rule  of  law  is  the  rule  of 
common  sense:  First  come,  first  served. 

In  this  case  there  is  another  feature.  The  defendants  rented  their 
place  in  November,  1885;  the  plaintiffs  rented  theirs  in  December,  1885. 
At  the  time  the  olaintifls  took  their  lease,  the  defendants  were  in  occu- 
pation  of  their  premises,  and  in  use  of  -the  panel  for  tbeir  signs,  so  that 
the  plaintiffs  had  constructive  and  actual  notice  of  the  claim  that  the  de- 
fendants made  to  the  use  of  the  premises. 

Again,  when  they  took  the  lease  from  the  landlord,  they  called  his 
attention  to  this  panel,  and  wanted  to  have  a  special  grant  of  the  use  of 
it.  He  declined  to  give  it  to  them.  It  is  argued  by  counsel  for  plaintiffs 
that  that  was  not  tantamount  to  an  exclusion.  But  inasmuch  as  the 
plaintiffs  must  rest  their  claim  upon  a  clear  esclusive  right  they  must 
show  that  there  was  such  grant  made  to  them.  Spandler  v.  Cleveland, 
43  Ohio  St.,  526. 

Under  all  the  circumstances  in  the  case,  and  the  facts  shown  to  the 
court,  the  plaintiffs  have  failed  to  show  any  right  to  an  injunction,  and 
the  relief  will  be  refused. 

Nat.  C.  McLean,  for  plaintiffs. 

A.  S.  Longley,  contra. 


243  CONTEST  OF  WILL. 

[Hardin  Common  Pleas,  January  Term,  1887.] 

LuELi<A  W.  Brundigk  V.  Daniel  W.  Benton  et  al. 

1.  A  testator  having  drawn  a  pen  through  certain  codicils  and  substituted  different 

legacies  by  interlining  without  proper  attestation,  on  contest  of  the  will  the 
common  pleas  court  has  jurisdiction  to  try  the  issue  of  what  part  of  the 
paper  is  the  will. 

2.  The  will  not  having  been  revoked  in  one  of  the  ways  named  in  Rev.  Stat.,  sec. 

59*53;  a  verdict  that  the  writing  as  admitted  to  probate,  whirh  included  the  in- 
terlined codicils,  is  not  the  will,  and  that  the  writing  striking  out  the  inter- 
lined  codicils  and  leaving  in  the  erased  codicils  is  the  valid  will,  will  be  sus- 
tained and  judgment  rendered  upon  it. 

Motion  for  new  trial  and  for  judgment  on  general  verdict. 
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filed  July  10,  1886,  and  alleges  that  Elias  Benton 

T.8,  1886.     That  plaintiff,  and  Daniel  W.  Benton  and 

~   liis  only  heirs  at  law.     That  a  certain  will  and  testa- 

'porting  to  be  his,  and  to  be  executed  as  the  law 

*^ted  to  probate  and  record,  but  the  same,  in  fact 

and  cancelled  by  the  testator  in  bis  life 

racies  to  be  interlined  in  the  codicil  after  its 

of  one  witness  only;  with  intent  thereby 

of  his  estate. 

-vriting  of  a  testamentary  character  ex- 
ill,  and  as  part  thereof,  has  not  been 
and  that  in  fact  and  in  law,  said 
papers  are  attached,  and  plaintilf 
^  that  upon  the  trial  said  papers 

^  ^d  also  as  one  of  the  heirs, 

o  Elmira   B.   Saylor  and 
\     Alleges  that  the  will 
'lis  instance,  but  with- 
"^or  had  no  intention 
.  said  other  paper  is  a 
o  admitted  to  probate,  but 
.  adjudged  to  be  valid. 

^a  ad  litem  for  the  infant  legatees, 
^dt  their  interests  be  protected. 

,  the  court  under  sec.  5861,  Rev.  Stat.,  directed 
.p,  and  tried:     Whether  the  writing  produced  is 
.cstament  and  codicil  of  the  testator,  or  not. 

.oe  went  to  trial  to  the  jury  on  this  issue;  and  the  jury 


O^^^'o. 


o 


^.  That  the  writing  as  admitted  to  probate  is  not  the  valid  last  will 
.uid  testament  and  codicil  of  the  testator. 

2.  That  after  striking  out  the  interlined  void  legacies  (copied  in 
the  verdict)  the  rest  and  residue  of  said  paper  is  the  valid  last  will  and 
testament,  and  codicil  of  said  testator. 

3.  That  the  writing  read  in  evidence  by  the  plaintiff,  and  referred 
to  in  the  codicil,  is  no  part  of  the  valid  last  will  and  testament,  and 
codicil  of  the  testator. 

The  will  read  in  evidence  was  executed  August  8, 1883.  It  provided 
for  the  wife;  the  debts  and  expenses;  gives  plaintiff  a  legacy  of  $1,000; 
by  Item  4,  gives  Daniel  W.  five  shares  of  bank  stock;  appoints  executors; 
divides  the  books  and  furniture;  and  has  a  residuary  clause  as  follows: 

"The  residue  of  my  estate  except  household  goods,  books,  and 
furniture  shall  be  equally  divided  between  my  living  grandchildren. 
The  parents  may  receive  and  distribute  for  them.  Luella  may  receive 
for  herself." 

The  codicil  read,  as  part  of  the  will,  was  executed  July  8,  1885,  and 
is  as  follows,  including  the  interlineations  in  controversy  (shown  aa 
below) : 

"Kenton,  Ohio,  July  3,  1885.  Codicil.  Item  1.  I  hereby  give  and 
devise  to  Clarence  D.  Benton  the  following  list  of  books:  1.  The  bound 
volumes  of  the  Journal  of  the  Conventions  of  the  P.  E.  Church  in  the 
Diocese  of  Ohio.     2.     Bishop  Mcllvaine's  vol.  of  twenty-two  sermons. 
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B.     All  bound  volumes  of  Standard  of  the  Cross.     4.     Ten  volumes  may 
be  chosen  from  my  library;  also  my  book-case. 

**Item2.     To  my  granddaughter  Eva  M.  Benton  I  give  one  share 
To  my  granddaughter  Elmira  B.  Say  lor  I  give  one  share  of  stock  in  the 
Kenton  ^vitigs  Bank, 
of  stock  in  the  Kenton  Savings  Bank. 

*'Item  3.  To  my  granddaughter  Mary  E.  Benton,  I  give  one  share 
To  Mynra  L.  Say  lor  I  give  one  share  of  stock  in  the  Kenton  Savings  Bank> 
of  stock  in  the  Kenton  Savings  Bank. 

**Item  4.  To  my  granddaughter  Sarah  M.  Benton,  I  give  one  share 
of  stock  in  tte  Kenton  Savings  Bank. 

'*Item  6.  I  hereby  revoke  and  make  void  the  item  number  4,  in  my 
will,  giving  D.  W.  Benton  five  shares  in  the  Kenton  Savings  Bank,  he 
having  already  received  it.  You  will  find  a  note  enclosed  explanatory 
of  this  codicil." 

The  will  and  codicil  were  admitted  to  probate,  including  the  inter- 
lined legacies  to  Elmira  and  Myrna  (which  are  in  dispute),  and  are  shown 
above  in  italics. 

The  paper  referred  to  in  the  codicil  was  put  in  evidence  by  the 
plaintifi,  and  was  identified.  It  is  merely  explanatory  of  the  will.  The 
interlined  legacies  are  carefully  written  in  between  the  original  lines  of 
writing  in  items  2  and  3  of  the  codicil;  and  are  apparent  on  inspection. 
To  get  the  sense  read  each  alternate  line. 

The  only  witness  who  knew  of  the  contents  of  the  will,  or  codicil, 
before  the  testator's  death,  or  of  the  interlineations,  was  Rev.  George 
Bosley,  one  of  the  subscribing  witnesses  to  both  wiU  and  codicil.  He 
testified  that  he  wrote  the  will,  and  explanatory  paper  at  the  same  time, 
and  also  wrote  the  codicil;  all  at  the  request  and  dictation  of  testator. 
That  the  testator  was  blind,  but  of  good  business  capacity.  The  will  and 
codicil  were  duly  signed  and  witnessed;  but  no  interlineations  were  then 
in  the  codicil. 

The  explanatory  papers  were  signed  by  the  testator,  but  not 
witnessed. 

That  about  a  month  after  the  codicil  was  executed,  the  testator  met 
witness  on  the  street  near  the  bank,  and  asked  him  to  come  into  the  bank 
with  him,  which  he  did;  testator  asked  the  cashier  for  his  papers.  They 
were  handed  him;  and  he  and  witness  stepped  aside  to  a  desk.  Testator 
said,  '*I  want  to  give  each  of  my  granddaughters  Elmira  B.  Say  lor,  and 
Myrna  I^.  Saylor,  a  share  of  bank  stock  in  this  bank,  and  I  want  you  to 
interline  tue  same  for  me  here  in  the  codicil  to  my  will."  Witness  said 
to  testator,  **it  will  probably  be  illegal  to  do  that."  The  testator  said, 
''they  all  understand  it,  and  are  satisfied,  and  there  will  be  no  trouble 
about  it."  Witness  then,  at  the  testator's  request,  and  dictation,  inter- 
lined and  wrote  in  the  legacies  in  the  codicil  to  Elmira  B.,  and  Myrna 
L.,  as  they  now  appear.  There  was  no  signing,  nor  witnessing  to  these 
legacies,  and  testator  and  witness  were  alone,  and  not  in  hearing  of  any 
third  person.  Testator  put  the  will,  and  codicil,  and  explanatory 
papers,  all  back  together  in  an  envelope,  and  gave  it  to  the  cashier  with 
his  other  papers  to  put  back  in  place  again.  The  envelope,  with  these 
papers  in  it,  was  left  there  until  after  the  testator  died.  The  testator 
('ied  leaving  personal  property  to  be  distributed  under  the  residuary 
clause  of  the  will,  and  twelve  grandchildren  who  are  all  parties  here. 
Only  the  one  executor  qualified. 
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The  question  for  us  to  determine  is:  What  judgment  shall  be 
entered  on  these  verdicts;  or  what  decree  made  upon  the  facts  independ- 
ently of  them? 

The  contest  of  a  will  in  this  state  is  called  in  the  statute,  and  in  the 
decisions  of  our  courts,  an  "appeal;'*  but  since  the  revision,  is  by 
civil  action.     Section  5858. 

The  verdict  of  the  jury  is  conclusive  unless  there  is  a  new  trial,  or 
the  judgment  be  reversed,  or  vacated,  on  assignment  of  error.  Section 
&S61,  Ohio  L.,  vol.  82,  p.  36. 

The  contestant's  counsel  claim: 

That  the  only  issue  the  jury  can  pass  upon,  is  the  one  prescribed  by 
statute,  to-wit:  **  Whether  the  writing  produced  is  the  last  will  or 
codicil  of  the  testator,  or  not."  That  the  general  verdict  responds  to 
that  issue,  and  dethrones  the  whole  will;  and  judgment  can  only  be 
entered  accordingly.  That  no  statute  authorizes  the  court,  or  jury,  to 
establish  only  part  of  the  will  proved;  and  to  reject  part.  That  this 
court  has  only  probate  jurisdiction;  and  no  equity  or  other  powers  in  a 
case  to  contest  a  will.  That  the  will  having  failed  as  a  whole  it  should 
be  adjudged  to  be  revoked,  for  want  of  statutory  power  to  try  any  other 
issue.  And  that  the  interlineation  being  material  revokes  the  will  by 
operation  of  law — whatever  may  have  been  the  intent  of  the  testator. 

This  view  is  plausible;  and  the  argument  finds  support. 

Section  4956  provides  that  **  where  in  part  three  of  this  revision 
special  provision  is  made  as  to  service,  pleadings,  competency  of  wit- 
nesses, or  in  any  other  respect,  inconsistent  with  the  general  provisions 
of  this  title  the  special  provision  shall  govern  unless  it  appear  that  the 
provisions  are  cumulative."  Part  three  includes  contests  and  wills,  and 
the  sections  above  noted  seem  to  confer  only  probate  jurisdiction;  and  to 
exclude  the  right  to  give  any  construction  to  any  part  of  the  will  or 
codicil.  Mears  v.  Mears,  15  Ohio  St.,  90,  96;  Booles  v.  Harris,  84  Ohio 
St,  88,  41. 

The  issue  made  by  the  executor  who  is  also  an  heir  to  be  benefited 
by  it,  if  the  eflfect  be  to  destroy  the  will,  is  his  declaration  by  answer, 
and  is  subversive  of  the  rights  of  other  legatees,  and  not  to  be  given  effect 
as  against  them.     Thompson  v.  Thompson,  13  Ohio  St.,  356. 

This  view  would  narrow  the  issue  down  to  the  one  prescribed  by 
statute,  which  is  to  be  construed  strictly.  In  re  Sinclair's  Will,  6  Ohio 
St.,  291,  293;  Mosier  v.  Harmon,  29  Ohio  St.,  220,  225. 

Further  support  is  given  this  view  by  other  cases  that  deny  the  equity 
jurisdiction.     Morningstar  v.  Selby,  15  Ohio,  345,  364,  366. 

On  the  contrary,  the  contest  is  a  civil  action,  sec.  6858.  It  is  an 
appeal  only  in  name,for  the  jurisdiction  is  original,  not  appellate.  Brad- 
ford v.  Andrews,  20  Ohio  St. ,  208.  221.  In  civil  actions  the  verdict 
must  be  either  general  or  special.  Section  5200.  And  **when  the  special 
finding  of  facts  is  inconsistent  with  the  general  verdict  the  former  shall 
control  the  latter  and  the  court  may  give  judgment  accordingly."  Sec- 
tion 5202. 

The  special  verdict  establishing  the  will  exclusive  of  the  interlined 
legacies,  is  inconsistent  with  the  general  verdict,  which  must  yield. 
Haynes  v.  Haynes,  33  Ohio  St. ,  598. 

The  interlineations  in  the  codicil,  unexplained,  would  be  presumed 
to  have  been  made  after  its  execution.  1  Jar.  Wills  (R.  &  T.  Ed.),  804; 
1  Redf.  Wills,  *323. 
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But  the  will  could  only  be  revoked  in  one  of  the  modes  named  in 
the  statute:  * 'Section  5053.  A  will  shall  be  revoked  by  the  testator 
tearing,  cancelling,  obliterating,  or  destroying  the  same — with  the  inten- 
tion of  revoking  it— by  the  testator  himself,  or  by  some  person  in  his 
presence,  or  by  his  direction;  or  by  some  other  will  or  codicil  in  writing, 
executed  as  prescribed  by  this  title;  or  by  some  other  writing,  signed, 
attested,  and  subscribed  in  the  manner  .provided  by  this  title  for  the 
making  of  a  will;  but  nothing  herein  contained  shall  prevent  the  revoca- 
tion implied  by  law  fiom  subsequent  changes  in  the  condition  or  circum- 
stances of  the  testator."  This  statute  being  the  same  in  substance  as 
the  former  English  statute.  Kent  v.  MahaflFey,  10  Ohio  St.,  204,  212; 
Woodfall  V.  Patton,  76  Ind.,  575;  s.  c,  40  Am.  R.,  269,  271;  Dixon's 
Appeal,  55  Penn.  St.,  424,  427;  Gay  v.  Gay,  60  Iowa,  415;  s.  c,  46  Am. 
R.,  78,  80;  Lovell  v.  Quitman,  88  N.  Y.,  877;  s.  c.  42  Am.  R.,  254, 
258;  1  Jar.  Wills,  284;  (*130).  and  note  to  pp.  284-287;  1  Redf.  Wills, 
*305;  McCuue  v.  House*  8  Ohio,  144.  For  the  present  English  statute 
see  8  Jar.  Wills,  791-793,  and  note  21  for  the  statutes  of  thedififerent  states. 

A  few  cases,  nnder  special  circumstances,  or  under  special  statutes, 
hold  that  a  material  alteration  or  mutilation  after  execution,  unexplained, 
amounts  to  a  revocation.  In  re  Wilson,  8  Wis.,  *171;  Malin  v.  Malin, 
15  Johns.,  293;  Woodfall  v.  Patton,  supra;  Succession  of  Miih,  35  La. 
Ann.,  394;  s.  c,  48  Am.  R.,  242;  1  ]ar.  Wills,  291,  *133;  2  Greenl. 
Ev.,  sec.  681. 

Such  also  seems  to  have  been  the  view  taken  by  the  trial  court  in 
the  charge  in  Holman  v.  Riddle,  8  Ohio  St.,  884  which  was  approved  by 
our  Supreme  Court.  But  see  Haynes  v.  Haynes,  33  Ohio  St.,  598,  617 
-619  (and  cases  there  cited). 

Many  authorities  hold  that  erasures,  and  partial  mutilation  of  a  will 
or  codicil,  is  only  a  revocation ^r^  tanio^  and  not  of  the  whole.  8  Greenl. 
Ev.,  sec.  681;  1  Jar.  Wills,  291,  (*134);  292,  293;  and  notes;  1  Redf. 
Wills,  *30/;  Bigelow  v.  Gillott,  123  Mass.,  102;  s.  c,  25  Am.,  82; 
notes;  Linnard's  Appeal,  93  Penn.  St.,  313;  39  Am.  R.,  753. 

"The  mere  act  of  canceling  a  will  is  not  a  revocation  unless  it  be 
done  animo  revocandi,     45  Am.  R.,  338  note. 

'  *  A  careful  interlineation  is  not  an  obliteration."  1  Jar.  Wills,  note  15 
to  p.  291  (R.  &  T.  Ed.),  citing  Dixon's  Appeal,  (supra);  Clark  v.  Smith, 
34  Barb.,  140;  Cogbill  v.  Cogbill,  4  Hen.  &  Munf.,  467;  Means  v.  Moore, 

3  McCord,  282;  Wheeler  v.  Bent,  7  Pick.,  61;  Jackson  v.  Halloway,  7 
Johns.,  394;  Doane  v.  Hadlock,  42  Me.,  72;  Wells  v.  Wells,  4  Mon.,  152. 

**So  where  there  has  been  an  attempt  to  alter  certain  portions  of  the 
wills  by  erasure  without  obliteration,  and  by  substituting  new  words  in 
their  place  by  WJjy  of  interlineation,  and  the  writing  thus  altered  failed 
to  go  into  effect  for  want  of  re- attestation,  courts  have  held  that  there 
was  no  intent  to  revoke,  except  by  way  of  alteration  which  having  failed 
the  will  remained  intact  as  before;  Will  of  Ladd,  60  Wis.,  187  s.  c,  50 
A.m.  R.,  355,  364;  citing  Short  v.  Smith,  4  East.,  418;  Kirke  v.  Kirke, 

4  Russ.  Ch.,  435;  Martins  v.  Gardiner,  8  Sim.,  73;  Lock  v.  James,  13 
L.  J.  Exch.,  186;  Jackson  v.  HoUoway,  7  Johns.,  894;  McPherson  v. 
Clark,  3  Bradf.  Sum,  92;  Wolf  v.  Bollinger,  62  111.,  368;  Wright  v. 
Wright.,  5  Ind.,  389;  In  r^-Penniman's  Will.  18  Am.  R.,  368,  379  note; 
Quinn  v.  Quinn,  1  Thomp.  &  Cook,  437;  Wheeler  v.  Bent,  7  Pick.,  61. 
To  which  we  add  as  being  especially  in  point.  Onions  v.  Tyrer,  1  P.  W., 
343;  Eschbach  v.  Collins,  61  Md.,  478;  s.  c,  48  Am.  R.,  123;  Gay  v. 
Gay,  60  Iowa,  415;  s.  c,  46  Am.   R.,  78,  80;  Lovell  v.  Quitman,  88  N. 
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Y.,  877;  s.  c,  42  Am.  R.,  254;  Wilbourn  v.  Shell,  59  Miss.,  205;  s.  c, 
42  Am.  R.,  363,  365;  Peck's  Appeal,  50  Conn.,  562;  s.  c,  47  Am.  R., 
685;  25  Am.R.,  85,  36 notes;  45  id.,  338  notes;  8  id.,  238;  1  Jar.  Wills, 
294,  *135;  1  Redf.  Wills,  *314,  315. 

Is  the  rule  of  these  cases  the  law  in  Ohio?  In  considering  the 
question,  it  is  to  be  observed  that  the  course  of  decision  in  this  state,  so 
far  as  our  courts  have  gone,  with  perhaps  one  notable  exception,  has 
been  to  treat  the  will,  as  admitted  to  probate,  as  an  indivisible  unit;  to 
stand  as  a  whole  if  established  in  the  suit  to  contest;  or  if  any  part  shall 
fail  the  whole  will  is  defeated.  Clancy  v.  Glancy,  17  Ohio  St.,  135, 
139;  Holman  v.  Riddle,  8  Ohio  St.,  384,  389;  BoUes  v.  Harris,  34  Ohio 
St.,  38;  Converse  v.  Starr,  23  Ohio  St.,  491;  Mears  v.  Mears,  15  Ohio 
St.,  90,  97,  98;  Walker  v.  Walker,  14  Ohio  St.,  157;  In  Banning  v. 
Banning,  12  Ohio  St.,  437  a  slight  variance  between  the  destroyed  will 
admitted  to  probate,  and  the  one  proved  on  the  contest,  was  held  not 
sufficient  to  defeat  the  will. 

And  in  Haynes  v.  Haynes,  83  Ohio  St.,  598,  the  word  *'west"  in  a 
material  land  description  in  the  will  was  found  written  over  the  word 
*'east."  A  dispute  arose  as  to  whether  the  alteration  was  made  since 
the  probate,  or  before  the  execution  of  the  will.  The  trial  court  ignored 
the  question  of  alteration,  and  upon  the  irial  of  the  case  treated  the  paper 
writing  produced  as  a  unit.  The  case  was  reversed  and  the  rule  laid 
down  that  in  case  the  will  is  established,  it  should  be  done  by  the  jury 
**as  it  read  when  executed"  and  **by  special  verdict.'*  This  case  breaks 
in  on  the  idea  of  a  will  being  an  indivisible  unit,  and  that  its  words 
must  be  established  in  this  court,  in  all  cases  on  contest,  substantially, 
as  found  in  the  probate  court. 

Counsel  assail  the  syllabus  as  an  innovation  upon  a  long  and  well 
settled  rule  to  the  contrary  in  this  state. 

It  is  not  unusual  to  try  the  question  of  erasures  and  interlineations 
in  a  will  in  the  action  of  ejectment;  as  in  Shott  v.  Smith,  4  East,  418; 
Jackson  v.  Holloway,  7  Johns.,  394;  (see  brief  15  Ohio,  349);  or  by 
granting  relief  on  the  ground  of  mistake  made  by  the  testator,  Onions  v. 
Tyrer,  1  P.  W.,  343;  or  charging  a  trust  against  the  will,  Harris  v. 
Tisereau,  52  Ga.,  153;  s.  c,  21  Am.  R.,  242  (and  cases  cited  by  the 
court:  or  to  set  the  will  aside  for  mistake.  Couch  v.  Eastham,  27  W. 
Va.,  796;  s.  c,  55  Am.  R.,  346;  or  in  a  suit  to  give  a  construction  to 
the  will,  Eschbach  v.  Collins,  61  Md.,  478;  s.  c,  48  Am.  R.,  123; 
Linnard's  Appeal,  93  Penn.  St..  313;  s.  c,  39  Am.  R.,  753;  or  by  bill 
to  attack  the  residuary  clause  when  fraud  is  claimed,  although  the  pro- 
bate is  relied  on,  Marriott  v.  Marriott,  1  Strange,  666;  Bennett  v.  Vade, 
2  Atk.,  824,  326;  or  by  bill  after  probate  to  attack  the  will  on  the 
ground  that  it  is  a  forgery,  Barnesley  v.  Powell,  1  Ves.,  284;  Broderick*s 
Will,  21  Wall.,  504;  or  for  fraud,  Goss  v.  Tracy,  1  P.  W.  (288);  2  Pom. 
Eq.,  sec.  919,  and  cases  cited  in  his  notes;  2  Barbour  &  Harrington's 
Bq.  Dig.,  111. 

In  Mitf  &  T.  Eq.  PI.,  846,  it  is  said:  ''A  will  and  probate  even  in 
the  common  form  in  the  proper  ecclesiastical  court,  which  is  in  the 
nature  of  a  sentence,  is  a  good  plea  to  a  bill  by  persons  claiming  as  next 
of  kin  to  a  person  supposed  to  have  died  intestate.  And  if  fraud  in  ob- 
taining the  will  is  charged  that  is  not  a  sufficient  equitable  ground  to 
impeach  the  probate;  for  the  parties  may  resort  to  the  ecclesiastical 
court,  which  is  competent  to  determine  upon  the  question  of  fraud.  But 
where  the  fraud  practised  has  not  gone  to  the  whole  will,  but  only  to 
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some  particular  clause,  or  if  the  fraud  has  been  practiced  to  obtain  the 
consent  of  next  of  kin  to  the  probate;  the  courts  of  equity  have  laid  hold 
of  these  circumstances  to  declare  the  executor  a  trustee  for  the  next  of 
kin.  Where  there  are  no  such  circumstances,  the  probate  of  the  will  is 
a  bar  to  a  demand  of  personal  estate." 

The  ecclesiastical  courts  formerly  as  to  wills  of  personalty  **  exrdsed 
powers  and  followed  methods  unknown  to  the  common  law,derived  from 
the  same  source,  the  civil  law,  as  the  powers  and  methods  of  the  court  of 
chancery.  It  established  lost,  mutilated  or  destroyed  wills;  it  set  aside 
its  own  judgments,  and  allowed  rehearings  and  reviews  for  good  cause, 
and  examined  questions  of  fraud,  accident  and  mistake  as  keenly  and 
searchingly  as  did  a  court  of  chancery."     21  Am.  R.,  247. 

But  a  strange  and  illogical  narrowing  of  this  jurisdiction  of  the  courts 
iias  followed  the  codifying  of  the  laws  pertaining  to  wills,  and  the 
remedial  powers  of  the  courts.  By  the  constitution  and  laws  the 
exclusive  original  jurisdiction  to  prove  and  establish  a  will  is  in  the  pro- 
bate court.  But  the  proceedings  there  are  strictly  ex  parte.  No  witness 
adverse  to  the  will,  or  any  part  of  it,  can  be  heard.  (No  difference  what 
fraud  or  mistake  is  charged;,  if  the  subscribing  witnesses  and  those  pro- 
ducing the  will  there  make  a  case,  the  will  is  admitted  to  probate  as  it 
is.  Hathaway's  Will,  4  Ohio  St.,  383;  Mears  v.  Mears,  15  Ohio  St.,  90, 
96;  Converse  v.  Starr,  23  Ohio  St.,  491,  498.  499;  Bowles  v.  Harris,  34 
Ohio  St.,  38,  41;  Bradford  v.  Andrews,  20  Ohio  St.,  208,  222. 

And  that  court  cannot  correct  its  own  mistaJces  after  it  has  once 
acted.  Davis  v.  Davis,  11  Ohio  St.,  386;  Johnson  v.  Johnson,  26  Ohio 
St.,  857,  363;  Stat.  sec.  5365. 

But  the  order  of  probate  is  held  to  be,  like  a  deed,  conclusive  in  all 
collateral  attacks.  Brown  v.  Burdick,  25  Ohio  St.,  260;  Haynes  v. 
Haynes,  33  Ohio  St.,  598,  618  (doubtingly);  Truman  v.  Lore,  14  Ohio 
St.,  144;  Holman  v.  Riddle,  8  Ohio  St.,  384,  392. 

And  this  court,  as  above  shown,  upon  the  contest  gets  only  a  probate 
jurisdiction,  which  is  held  to  be  conclusive  and  exclusive;  and  error  will 
not  lie  to  the  probate  court,  Mears  v.  Mears,  15  Ohio  St.,  90,  96.  97; 
Mosier  v.  Harmon,  29  Ohio  St.,  220,  225-26;  Converse  v.  Starr,  23  Ohio 
St.,  491,  498. 

But  in  cases  other  than  wills  this  court  is  said  to  have  equitable 
jurisdiction  outside  of  remedial,  statutes.  Coates  v.  Chillicothe  Bank, 
23  Ohio  St.,  415,  432. 

While  equitable  jurisdiction  has  been  denied  in  a  number  of  cases, 
concerning  wills.  Momingstar  v.  Selbv,  15  Ohio,  345,  365;  Sinclair's 
Will,  5  Ohio  St.,  291;  Kent  v.  Mahaffey,  10  Ohio  St.,  204;  Mears  v. 
Mears,  15  Ohio  St.,  90,  97. 

But  in  the  case  of  Broderick's  Will,  21  Wall.,  504,  it  is  maintained 
that  where  the  probate  or  other  law  court  having  cognizance  of  wills, 
cannot  under  the  statute  grant  full  relief,  courts  of  equity  have  inherent 
jurisdiction.  Where  the  right  is  plain  and  clear  there  ought  to  be  an 
adequate  remedy ;  and  would  be,  were  it  not  for  the  narrow  scope  taken 
in  our  legislation,  it  being  silent  on  the  subject  of  alterations  made  by  a 
testator  in  his  will  after  its  execution. 

The  cross-petition  of  the  executor  seems  to  be  framed  on  the  view 
that  this  court  has  jurisdiction  to  try  the  question  there  raised;  and  we 
think  it  has.  Whether  it  is  original,  as  held  in  Bradford  v.  Andrews,  20 
Ohio  St.,  208,  222;  or  appellate  and  enlarged  by  the  pleadings  as  in  other 
appeals,  O'Neal  v.  Blessing:.  34  Ohi«  ^t.,  33;  or  is  equitable  only;  or 
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whether  the  special  verdict  is  conclusive  or  advisory ;  it  will  make  no 
diflference  in  this  case,  as  the  verdict  seems  to  be  right;  that  it  was 
practicable  to  submit  all  the  questions  raised  to  the  jury. 

In  a  case  of  numerous  and  disputed  alterations  in  a  will  by  a  testator, 
after  its  execution,  under  circumstances  that  show  that  the  will  is  not 
thereby  revoked ;  but  that  leave  it  doubtful  as  to  what  particular  parts 
are  to  be  left  out,  and  what  kept  in,  a  jury  of  twelve  men  might  not  be 
expected  to  agree  on  any  intelligent  special  verdict.  But  where  the  case 
involves  no  such  difficulties,  or  where  the  issue  goes  to  the  whole  will, 
the  jury  is  the  proper  forum. 

It  may  be  that  the  paper  explanatory  of  the  will,  is  entitled  to  pro- 
bate as  part  of  the  will,  and  that  the  verdict  here  as  to  that,  is  of  no 
effect.  No  judgment  will  be  entered  upon  that  branch  of  the  verdict,  so 
that  the  parties  interested  may  ofler  it  for  probate  in  the  probate  court  if 
they  so  desire  to  do,  or  deemed  necessary.  Newton  v.  Freeman's  Friend 
Society,  130  Mass.,  91;  s.  c,  39  Am.  R.,  433;  Baker's  Appeal,  107 
Penn.  St.,  381;  s.  c,  52  Am.  R.,  478;  49  id.,  454;  Fickle  v.  Snepp,  97 
Ind.,  289;  s.  c,  49  Am.  R.,  449,  451,  464  and  note. 

The  motion  for  a  new  trial  is  therefore  overruled,  and  judgment 
entered  on  the  special  verdict  sustaining  the  will  and  codicil  in  its  modi- 
ded  form,  after  striking  out  and  excluding  said  interlined  legacies. 

L.  M.  Strong  and  A.  R.  Creamer,  for  plaintiff. 

West,  Brown  &  West  and  Stiliings  &  Allen,  for  defendants. 


MUNICIPAL  CORPORATION— NOTES  07.  250 

[Tuscarawas  Common  Pleas.] 

Ohio  Farmers'  Ins.  Co.  y.  New  Phii^adelphia  (Village). 

1.  A    villa j(e,  by  its  council,  has  power  to  borrow  money  for  some  purposes  under 

sec.  2701,  Rev.  Stat.,  and  the  fact  that  the  village  desired  the  loan  for  the  illegal 
purpose  of  giving  it  as  a  bonus  to  secure  the  location  of  a  mill  in  the  village 
will  not  prejudice  the  lender  if  he  acted  in  good  faith. 

2.  The  village  may«issue  negotiable  notes  for  its  loan,  being  the  usual  form  of  secur- 

ity, and  notes  to  evidence  the  loan  are  not  required  by  sec.  2703  to  express  on 
their  face  the  purpose  of  their  issue.  That  section  applies  only  to  bonds  issued 
to  be  sold  to  the  highest  bidder,  and  not  to  a  note  for  a  loan. 

PEARCE,  J. 

This  action  is  brought  to  recover  the  semi-annual  installments  of 
interest  due  April  5,  1886,  on  two  promissory  notes  executed  by  the 
mayor  and  clerk  of  the  defendant,  the  incorporated  village  of  New 
Philadelphia,  on  the  fifth  day  of  October,  1882,  of  which  the  following 
are  copies: 

"|2,500  New  Philadbi^fhia,  Ohio, 

October  5, 1882. 

'TPive  years  after  date,  for  value  received,  the  incorporated  village  of  New  Phil- 
adelphia promises  to  pay  to  the  Ohio  Farmers'  Insurance  Company,  or  order, 
twenty-five  hundred  dollars,  with  interest  at  the  rate  of  five  per  centum  per  amnnm, 
payable  semi-annually  after  date. 

"In  testimony  whereof  I  hereunto  set  my  hand  and  affixed  the  seal  of  said  cor- 
poration, this  fifth  day  of  October.  1882. 

[SBAi*.]  Wic  Cascpbbix,  Mayor." 

"Attest :  A.  u.  Marsh,  Clerk." 
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The  other  note  is  exactly  like  the  above  with  the  single  exception 
of  the  time  of  payment,  which  is  six  years,  instead  of  five  years. 

The  defendant  paid  all  the  previous  installments  of  interest. 

To  the  plaintiff's  petition  the  defendant  has  answered,  setting  up  two 
defenses,  one  only  of  which  I  need  here  notice,  as  the  questions  made 
arise  upon  a  general  demurrer  to  that  defense. 

The  defense  is  substantially  that  certain  citizens  of  the  village, 
desiring  to  secure  the  location  of  a  certain  rolling-mill  at  the  village,  had 
pledged  themselves  to  the  proprietor  of  the  mill  to  raise  by  private  sub- 
scription,  $5,000,  to  purchase  the  ground  on  which  to  erect  the  mill,  and 
then  to  donate  the  land  to  the  proprietor  of  the  mill  in  case  he  located  the 
mill  on  that  ground,  and  that,  having  failed  to  secure  the  $5,000  by 
subscription,  they  applied  to  four  members  of  the  village  council  for  a 
donation  of  that  amount,  and  that  these  four  members,  on  the  fourth  day 
of  October,  1882,  in  a  regular  session  of  the  council,  adopted  a  resolution 
for  that  purpose  in  the  following  language: 

**Resolved  by  the  coimcil  of  the  village  of  New  Philadelphia,  Ohio 
that  said  village  for  the  purpose  of  securing  a  loan  of  money,  that  it 
make  and  deliver  its  two  several  promissory  notes  to  the  Ohio  Farmers' 
Insurance  Company  for  the  sum  of  five  thousand  dollars  ($5,000),  each 
of  said  notes  to  be  twenty-five  hundred  dollars  ($2,500),  payable  to  the 
said  Ohio  Farmer's  Insurance  Co.,  or  its  order,  in  five  and  six  years  after 
date,  with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum,  pay 
able  semi-annually;  and  be  it  further  resolved,  that  Wm.  Campbell, 
mayor  of  said  incorporated  village,  and  A.  M.  Marsh,  clerk  thereof,  he 
and  they  are  hereby  authorized  to  make  and  deliver  to  said  Ohio  Farmers* 
Insurance  Co.  two  promissory  notes  for  the  amount  hereinbefore  named, 
and  sign  and  aitest  and  affix  the  seal  thereto  of  said  village,  for  the  pur- 
pose of  carrying  into  effect  the  foregoing  resolution." 

The  notes  authorized  by  the  resolution  were,  as  defendant  alleges, 
accordingly  signed,  sealed  and  delivered  to  the  plaintiff  and  are  the  same 
notes  described  in  plaintiff's  petition,  and  that  said  resolution  is  the  only 
authority  for  the  execution  of  said  notes;  and  the  defendant  further 
alleges  that  the  $5,000  were  not  paid  by  the  plaintiff  to  the  treasurer  of 
the  village,  but  to  the  mayor,  William  Campbell,  upon  delivery  by  him 
of  the  notes  to  the  plaintiff;  that  said  money  was  nev«r  paid  into  the 
village  treasury  by  Campbell  or  any  other  person,  but  was  used  by 
Campbell  fcr  the  purpose  of  said  donation.  It  is  also,  denied  by  the 
.second  defense  that  the  council  had  the  power  to  make  this  loan,  and 
that  the  mayor  and  clerk  had  any  authority,  other  than  said  resolution, 
to  execute  said  notes,  and  that  they  are,  therefore,  not  the  notes  of  the 
defendant;  further  that  the  defendant  received  no  consideration  for  said 
notes,  the  money  not  having  been  received  by  it,  but  by  Mayor  Camp- 
bell, and  never  paid  by  him  into  defendant's  treasury. 

As  counsel  for  defendant  has  not,  in  argument  either  orally  or  in 
writing,  sugfgested  any  other  question  than  that  in  relation  to  the  power 
of  the  village  council  to  borrow  this  money  of  the  plaintiff,  and  to  execute 
therefor  the  notes  sued  on,  I  have  considered  that  question  only,  and 
believe  it  to  be  the  only  question  of  moment  raised  by  the  demurrer. 

As  it  is  not  alleged  that  the  plaintiff  had  knowledge  or  notice  of  the 
purpose  for  which  the  money  was  borrowed,  and  that  it  was  to  be  used 
to  make  a  donation  to  a  mill  company,  the  question  I  take  it  for  solution 
should  be  stated  thus:  Did  the  council  of  defendant,  under  any  circum- 
stances, have  the  power,  under  the  general  and  public  laws  of  the  state, 
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in  relation  to  municipal  corporations,  to  bortow  this  money  of  the  plain- 
tiif ,  and  to  g^ve  these  notes  therefor  in  their  present  form?  If  it  had 
such  power,  then  I  take  these  notes  are  the  defendant's  notes,  and  bind- 
ing on  it,  and  it  should  pay  the  interest  here  sued  for,  and,  also,  the 
principal  when  it  becomes  due;  but  otherwise  if  the  council  had  not  such 
power,  then  they  are  not  the  notes  of  defendant  and  not  binding  upon  it, 
and  it  is  not  liable  for  the  interest  sued  for,  nor  for  the  principal  either, 
for  then  the  notes  for  the  want  of  such  power  would  be  absolutely  void, 
and,  therefore,  incapable  of  ratification  even  by  the  act  of  council  in 
paying  the  previous  semi-annual  installments  of  interest  thereon,  for  a 
void  act  being  no  act  is  incapable  of  ratification. 

It  must  be  admitted  that,  if  this  money  was  borrowed  for  the  purpose 
alleged  and  so  applied,  it  was  an  act  clearly  unauthorized  and  without 
sanction  of  law;  but  this  consideration  of  itself  should  not  affect  the 
validity  of  the  notes  as  against  the  defendant,  especially  after  the  plaintiff 
has  fully  executed  its  part  of  the  contract  by  paying  the  money  upon  the 
notes  and  without  notice  or  knowledge  of  the  alleged  unauthorized  pur- 
pose for  which  the  money  was  borrowed;  and  the  fact  that  it  was  paid 
to  the  mayor,  and  not  into  the  treasury  of  defendant,  should  make  no 
difference  so  far  as  the  plaintiff  is  concerned,  for  the  mayor  had  a  right 
to  receive  the  money.  See  sec.  1761,  Rev.  Stat.,  and  by  that  section 
was  required  to  pay  it  into  the  treasury  of  defendant  within  a  week  after 
its  reception  by  him,  and  at  the  first  regular  monthly  meeting  of  the 
council  thereafter  to  submit  a  full  statement  of  such  money,  from  whom 
and  for  what  purpose  received,  and  when  paid  into  defendant's  treasury, 
and  the  plaintiff  had  a  right  to  presume  he  would  do  so.  And  here  we 
are  furnished  with  another  strong  reason  for  holding,  if  possible,  these 
notes  to  be  the  defendant's  notes,  for  it  must  have  known  of  the  borrpw- 
ing  of  the  money,  the  giving  of  the  notes  and  the  purpose  thereof  within 
a  very  few  days  thereafter,  and  no  doubt  did  in  fact  know  all  about  it,  for 
it  is  fair,  in  the  absence  of  any  denial  by  defendant  to  the  contrary,  to 
presume  that  the  mayor  made  the  statement  as  required  of  him  by  sec. 
1751,  before  mentioned,  and  that  the  defendant  then  knew,  if  it  did  not 
know  before,  what  its  agent  the  council,  had  done  in  relation  to  the 
borrowing  of  this  money,  the  giving  of  the  notes,  the  receipt  of  the 
money  by  the  mayor  and  the  purpose  for  which  it  was  borrowed  and 
received;  and  yet  strange  to  say,  in  the  light  of  the  averment  in  the 
answer  that  certain  citizens  of  the  village  had  solicited  the  borrowing  of 
this  money  by  council,  they  nor  any  of  the  other  citizens  of  the  village 
did  not  take  any  steps  to  prevent  the  accomplishment  of  that  purpose  and 
to  undo  what  their  agent,  the  council,  had  done  in  the  matter,  and  never 
until  now,  nearly  four  years  after  the  borrowing  of  the  money  and  the 
giving  of  the  notes,  has  the  defendant  attempted  to  repudiate  the  trans- 
action on  the  ground  here  alleged,  or  on  any  other  ground;  but  on  the 
contrary  has  for  all  that  time  paid  the  interest  on  the  notes  as  it  accrued, 
voluntarily  and  without  objection  to  its  liability  to  do  so.  Still,  as  I 
have  said  before,  if  the  council  had  no  power,  under  any  circumstances 
whatever,  to  borrow  this  money  of  the  plaintiff  and  give  these  notes,  we 
must  hold  them  to  be  void,  notwithstanding  the  seeming  and  real  in- 
justice and  hardship  to  the  plaintiff  of  doing  so,  on  the  ground  that  the 
plaintiff  could  not  then,  in  such  case,  be  treated  as  an  innocent  party 
without  notice  of  the  council's  want  of  such  power;  for  it  is  presumed  to 
know  the  law  and  will  not  be  permitted  to  say  it  did  not  in  order  to  up- 
hold and  enforce  on  its  part  an  unauthorized   and  illegal   contract. 
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although  it  has  executed  its  part  of  it,  especially  where  the  money  bor- 
rowed has  not  been  employed  by  the  council  for  the  use  and  benefit  of 
the  village,  but  in  aid  of  an  outside  enterprise  which  is  clearly  without 
sanction  of  any  statutory  law  and  in  violation  of  section  6,  of  article  8, 
of  our  state  constitution.  Counsel  for  the  defendant  argues  and  insists 
that  defendant  has  no  such  power  as  was  here  exercised  by  the  council, 
and  further  says  in  his  printed  brief,  and  so  stated  in  his  oral  argument 
to  the  court,  '*that  the  statute  plainly  requires  all  bonds  and  notes  of  a 
municipal  corporation  to  have  written  or  printed  upon  their  face  the  pur- 
pose for  which  they  were  issued.**  After  a  careful  examination  of  the 
several  sections  of  the  law  bearing  upon  the  subject,  I  find  myself  unable 
to  agree  with  counsel,  for  I  think  his  statement  is  entirely  too  broad  and 
sweeping. 

Section  2701  of  the  Rev.  Stat. ,  provides  for  the  issuing  of  bonds  or 
borrowing  of  money  and  for  such  length  of  time  and  at  such  rate  of 
interest  as  the  council  may  deem  proper  not  to  exceed,  however,  the  rate 
of  eight  per  cent,  per  annum,  for  the  purpose  of  extending  the  time  of 
the  payment  of  any  indebtedness,  which  from  its  limit  of  taxation  such 
corporation  is  unable  to  pay  at  maturity.  This  section  is  in  chapter  2, 
title  12,  division  9,  and  is  entitled,  **the  power  to  borrow  money  and 
issue  bonds.*'  Section  2706  of  the  same  chapter  provides  for  the  form 
and.  requisites  of  bonds,  notes  or  certificates  of  indebtedness;  but  they 
are  such  as  are  issued  for  the  improvement  of  any  street  or  portion  there- 
of as  authorized  by  the  preceding  sec.  2705,  and  sec.  2706  provides  that 
such  bonds,  notes,  etc.,  shall  have  the  name  of  tlie  street  or  portions 
thereof,  so  improved,  legibly  written  or  printed  on  them,  signed  by  the 
mayor,  etc.  This  section  does  not  apply  to  bonds  or  notes  issued  under 
sections  of  chapter  2;  it  does  not  apply  to  sec.  2701.  The  only  other  sec- 
tion in  this  chapter  that  relates  to  the  matter  of  form  of  securities  is  sec- 
tion 2708,  which  provides  as  follows:  "All  bonds  issued  under  authority 
of  this  chapter  shall  express  upon  their  face  the  purpose  for  which  they 
were  issued  and  under  what  ordinance.*'  This  section,  we  see,  says 
nothing  about  notes;  it  mentions  bonds  onl3%  and  the  reason  for  not 
doing  so  it  seems  to  me  is  plain.  The  bonds  are  to  be  sold  to  the  highest 
and  best  bidder  and  for  not  less  than  their  par  value,  and  to  that  end  it 
is  important,  if  not  absolutely  necessary,  that  bidders  and  purchasers 
should  be  assured  of  their  validity,  so  that  the  amount  received  for  them 
should  be  as  much,  at  least,  as  the  corporation  will  have  to  pay  to  re- 
deem them.  In  the  case  of  a  borrowing  the  corporation  is  sure  to  receive 
as  much  as  it  has  to  pay  to  redeem  its  notes.  There  is  to  be  no  sale  of 
the  security  where  the  fund  is  to  be  obtained  by  borrowing;  the  idea  of 
a  sale  is  excluded  by  such  mode  of  obtaining  money. 

As  I  am  satisfied  that  sec.  2701  provides  for  a  condition  of  things 
or  a  circumstance  under  which  defendant's  council  would  have  the 
power  to  borrow  this  money  of  the  plaintiff,  it  is  not  necessary  that  I 
should  pursue  the  inquiry  any  farther  to  see  whether  there  are  any  other 
section  or  sections  of  the  law  that  would  authorize  such  borrowing,  either 
expressly  or  by  implication,  though  I  am  inclined  to  the  opinion  that  such 
implied  authority  does  exist  by  virtue  of  other  sections  of  the  law,  and, 
therefore,  if  the  council  had  the  power  to  evidence  this  borrowing  in  the 
mode  adopted  by  it,  which  is  these  notes,  then  they  are  the  defendant's 
notes  and  binding  upon  it,  and  its  defense  of  ultra  vires  here  set  np, 
should  be  overruled,  and  this  is  so  whether  the  condition  of  things  oi 
circumstance  authorizing  the  borrowing  of  the  money  as  provided  in  sec. 
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2701  did  or  did  not  in  fact  exist  at  the  time  of  the  borrowing,  for  I  take 
it  that  it  was  not  plaintiff's  duty  before  loaning  the  money  to  inform 
itself  of  the  purpose  for  which  the  money  was  wanted.  It  was  sufficient 
for  the  plaintiff's  protection  to  know  that  the  corporation  had  the  power 
to  borrow  money  in  this  manner,  and  that  in  loaning  the  money  to  the 
defendant  the  plaintiff  acted  in  good  faith  supposing,  as  it  had  a  right  to 
do,  that  it  was  borrowed  for  legitimate  purposes.  The  undisclosed  in- 
tent of  the  defendant  to  the  plaintiff,  to  devote  the  money  to  an 
unauthorized  purpose  should  not  be  allowed  to  work  any  prejudice  to  the 
plaintiff,  if  it  acted  in  good  faith  in  the  matter.  Mills  v.  Gleason,  11 
Wis..  470,  reported  in  78  Am.  Dec.,  721,  727. 

"Where  a  corporation  has  lavsful  power  to  issue  bonds  and  does  so, 
a  bona  fide  holder  has  the  right  to  presume  that  the  power  was  properly 
exercised,  and  is  not  bound  to  look  beyond  the  question  of  its  execution. " 
Inhabitants  of  the  Township  of  Popton  v.  Cooper  Union,  11  Otto,  U.  S., 
196,  decided  in  1879. 

The  case  of  Bissell  v.  City  of  Kankakee,  64  111.,  249,  reported  16 
Am.  Rep.,  554,  would  seem  to  support  the  views  of  counsel  of  defendant 
and  sustain  this  defense;  but  I  have  thought  best  to  not  regard  it  as  an 
authority  as  it  looks  to  me  to  be  against  the  reason  and  justice  of  the 
case  at  bar,  and,  also,  against  the  weight  of  authorities  upon  the  ques- 
tion here  made,  among  which  is  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Hackett  et  al.  v.  City  of  Ottawa,  111., 
which  is  a  much  later  case  than  Bissell  v.  City  of  Kankakee,  the  second 
paragraph  of  the  syllabus  reading  as  follows: 

"A  corporation  is  held  to  a  careful  adherence  to  the  truth  in  its 
dealings,  and  cannot,  by  its  representations  or  silence,  involve  others  in 
onerous  engagements  and  then  defeat  the  calculations  and  claims  which 
its  own  conduct  superinduced.** 

I,  also,  quote  from  the  opinion  of  Justice  Harlan,  who  delivered  the 
resolution  of  the  court  in  that  case.  He  says:  ''Had  the  bonds  upon 
their  face  made  no  reference  to  the  charter  of  the  city,  or  recited  only 
those  provisions  which  empowered  the  council  to  borrow  money  upon 
the  credit  of  the  city,  and  to  issue  bonds  therefor,  the  liability  of  the 
city  to  a  bona  fide  holder  could  no(  be  questioned.  It  would  be  the 
greatest  injustice,  and  in  conflict  with  all  the  past  utterances  of  this 
court,  to  permit  the  city,  having  power  under  some  circumstances  to 
issue  negotiable  securities,  to  escape  liability,  upon  the  ground  of  the 
falsity  of  its  own  representations,  made  through  the  official  agents  and 
under  the  corporate  seal,  as  to  the  purposes  with  which  these  bonds  were 
issued." 

As  to  the  form  of  the  securities  here  given,  it  is  well  settled  that 
where  the  mode  of  contracting  is  not  prescribed  by  the  law  authorizing 
the  issuing  of  the  securities,  the  council  may  adopt  the  usual,  ordinary 
mode  of  negotiable  securities,  as  was  done  in  this  case;  may  act  like  a 
natural  person  and  give  its  notes  or  bonds  for  the  money  borrowed. 
Bank  of  Chillicothe  v.  Chillicothe,  7  Ohio,  Pt.  2,  81;  29  Ohio  St..  339; 
I  Dillon  on  Mun.  Corp.,  sec.  83;  4  Wait's  Actions  and  Defenses,  602-3-4. 

The  demurrer  for  the  foregoing  reasons  and  authorities  is  sustained. 

J.  Andrew  and  John  A.  Buchanon,  for  plaintiflf. 

P.  Douthitt,  for  defendant. 
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253  INDICTMENT— ELECTIONS. 

[Franklin  Common  Pleas.] 

tTHB  Stat«  OP  Ohio  v.  Granvillb  bt  al. 

1.  To  charge  a  crime  against  the  increasing' or  decreasing  of  tallies,  under  sec 

7061  Rev.  Stat.,  (as  amen^fd,  78  O.  Iy.,30)  the  indictment  should  aver  that  the 
defendants  did  falsify  and  mark  upon  the  tally-sheet  in  this,  to  wit:  by  increas- 
ing or  decreasing  the  tallies.  To  aver  that  the  tallies  were  changed,  altered, 
erased  or  tampered  with,  charges  no  crime  under  this  statute. 

2.  Such  indictment  should  set  out  a  copy  of  the  poll-book  or  tally-sheet,  on  which 

the  alleged  offense  was  committed. 

On  Demurrer  to  an  indictment  for  altering  a  tally-sheet 

It  is  claimed  that  this  indictment  is  bad  for  duplicity.  This,  I  think,  is  a 
matter  that  comes  more  properly  under  a  motion  to  quash,  and  is  not  a  matter  to 
be  considered  on  demurrer. 

It  is  claimed  that  there  is  an  attempt  to  charge  two  crimes  in  this  indictment, 
there  being  but  one  count,  to-wit,  the  altering  of  the  tallies  and  changing  of  the 
figures,  and  for  this  reason  among  others  it  is  bad  for  duplicity. 

It  !s  certainly  very  apparent  that  there  is  no  crime  charged  as  against  the  addi- 
tion of  tallies,  because  that  comes  under  another  subdivision  of  the  section  of  the 
statute  under  which  this  indictment  is  drawn. 

The  portion  of  the  statute  referring  to  this  matter,  I^aws  of  1881,  page  30,  is  as 
follows : 

**  Whoever  •  •  ♦  shall  wrongfully  change,  alter,  erase  or  tamper  with  any 
word,  name  or  figure  contained  in  such  poll-book,  tally-sheet,  list,  book  or  paper ; 
K^r  falsify y  mark^  or  write  on  such  poll-book,  tally-sheet,  list,  book,  or  paper  m  any 
manner  whatsoever"  *  *  *  i  then  follows  the  penalty.  To  charge  a  crime 
against  the  increasing  or  decreasing  of  the  tallies,  the  indictment  should  aver  that 
the  defendants  did  falsify  and  mark  upon  the  tally-sheet  in  this,  to-wit,  by  increas- 
ing or  decreasing  the  tallies. 

There  is  no  such  averment  as  that  in  this  indictment.  To  aver  that  the  tallies 
were  changed,  altered,  erased  or  tampered  with,  charges  no  crime  under  this 
statute.  The  language  of  the  statute  is,  "  whoever  shall  wrongfully  change,  alter, 
erase,  or  tamper  with  any  name,  word  or  figure  contained  in  such  poll-book,  talljr* 
sheet,  etc."  It  cannot  be  claimed  that  a  tally  is  a  word,  name  or  figure.  Hence 
the  words,  change,  alter,  erase,  and  tamper  with,  do  not  refer  to  a  tally. 

To  charge  a  crime  with  reference  to  increasing  or  decreasing  the  tallies,  the 
pleader  nmst  use  the  language  contained  in  the  other  portion  of  this  statute. 

He  must  aver  that  the  defendants  falsified,  marked  or  wrote  upon  the  tally- 
sheet  in  this,  to-wit,  setting  out  the  matter.  As  this  has  not  been  done,  there  is  no 
crime  charged  as  to  the  increasing  or  decreasing  of  the  tallies. 

If  the  indictment  charges  any  crime  at  all,  it  is  that  of  diangring,  altering  or 
tampering  with  the  figures  placed  on  this  paper  called  a  tally-sheet,  indicating  the 
sum  total  of  the  ballots  cast  for  the  different  candidates.  This,  therefore,  in  my 
judgment  disposes  of  the  matter  of  duplicity,  if  it  were  proper  to  consider  it  upon 
a  demurrer,  which  I  have  already  stated  I  think  it  is  not. 

To  come  then  to  the  demurrer.  In  passing  upon  the  sufficiency  of  the  indict- 
ment in  this  action,  it  seems  to  me  the  just  thing  is  to  determine  what  the  docu- 
ment charged  as  having  been  altered  is. 

Is  it  an  instrument  ?  If  it  is.  should  the  same  rules  of  pleading  be  applied  to  it 
as  would  be  applied  to  the  alteration  of  any  other  instrument? 

An  instrument,  say  Burwell  and  Webster,  is  a  writing,  or  the  means  ^  giTing 
formal  expression  to  some  act.     The  term  tvriting  includes  printing. 

What  is  a  tally-sheet?  Is  it  not  the  means  of  formally  expressing  the  result  of 
an  election  ?  If  so,  does  it  not  come  within  the  definition  of  an  instrument  ?  Is  it 
not  an  instrument? 

If  it  be  an  instrument,  and  a  charge  be  made  that  it  has  been  altered,  how  must 
it  be  pleaded  in  an  indictment  ?  Under  the  common  law  it  would  be  necessary  to 
set  out  a  literal  copy. 


tThis  decision  was  reversed  by  the  Supreme  Court:    see  opinion,  45  O.  S.,  26i 


Vol.  XVIL  IyA.W  BUIvLETIN.  799 


253  State  v.  Granville  et  al. 


This  rule  has  been  modified  hy  statute  in  this  state.  Section  7218,  Rev.  Stat.,  is 
as  follows :  *'  In  an  indictment  lor  falsely  making,  altering  *  •  *  any  instru- 
ment, it  shall  be  su6ficient  to  set  forth  its  purport  and  value." 

Value,  as  here  used,  says  the  Supreme  Court,  Chidester  v.  State,  25  Ohio  St., 
433,  is  in  the  sense  of  effect,  import,  and  not  in  the  sense  of  worth  in  money. 

If  a  tally-sheet  is  an  instrument,  and  an  indictment  charges  that  it  has  been 
altered,  under  our  statute,  is  it  not  necessary  to  set  out  its  purport  and  effect  ? 

Is  it  sufBcient  to  simply  aver  that  it  is  a  tally-sheet  ? 

Is  not  that  pleading  simply  a  conclusion,  an  opinion  ?  Should  not  the  indict' 
ment  aver  the  facts  necessary  to  show  that  the  paper  was  in  the  form  prescribed  by 
statute ;  that  it  contained  the  requirements  of  the  statute ;  that  it  contained  the 
necessary  certificate,  and  that  it  was  signed  by  the  judges  and  clerks  of  the  election. 

The  object  under  the  common  law,  in  requiring  a  copy  of  the  instrument  lo  be 
aet  out,  was  that  the  court  might  see  and  determine  that  it  wa8  such  an  instrument 
as  that  the  altering  of  it  would  constitute  a  crime.  It  was  not  only  necessary  to 
set  out  the  copy,  but  it  was  required  to  be  averred  in  the  indictment  that  it  was  a 
copy.  So  held  by  the  Supreme  Court  of  Ohio  in  the  case  of  Dana  v.  The  State,  2 
Ohio  St.,  91-y3. 

In  the  case  at  bar,  in  the  absence  of  the  copy,  or  the  purport  and  effect,  how  is 
the  court  to  determine  that  the  paper  charged  as  having  been  altered  comes  within 
the  provisions  of  the  statute  upon  which  this  action  must  be  founded? 

Purport  means  the  substance  of  the  instrument  as  it  appears  on  the  face  of  it* 
If,  then,  a  tally-sheet  is  an  instrument,  and  under  sec.  7218,  it  is  necessary 
to  set  out  at  least  the  purport  and  effect  of  an  instrument,  the  question  then  is,  if 
the  indictment  does  not  contain  the  purport  and  effect,  is  it  partially  defective? 
This  brings  us  then  to  a  consideration  of  sec.  7216,  Rev.  Stat,  which  cures  cer- 
tain defects  and  omissions  in  indictments. 

No  portion  of  this  section  could  apply  to  the  case  at  bar,  unless  it  is  in  the  last 
clause,  which  reeds  as  follows :  "  No  indictment  shall  be  deemed  invalid  for  any 
other  defect  or  imperfection  which  does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits."  Was  it  the  intention  by  this  clause 
to  waive  the  pleading  of  these  matters  necessary  to  be  proved  to  make  out  a  case  ? 
If  so,  a  defendant  might  be  put  upon  trial  without  being  advised  of  the  crime  with 
which  he  stands  charged.  And  again,  if  that  be  the  function  of  that  clause,  is  it 
not  in  direct  conflict  with  section  7218,  which  provides  in  effect,  that  an  indictment 
for  altering  any  instrument,  if  it  do  not  set  out  the  copy,  must  set  out  the.  purport 
and  effect? 

That  this  is  not  the  proper  construction  to  be  put  upon  that  clause,  I  think  is 
clearly  shown  by  the  clause  preceding  it.  That  clause  provides  that  no  indictment 
shall  be  deemed  invalid  for  want'  of  averment  of  any  matter  not  necessary  to  be 
proved.  Does  not  that  clearly  indicate  that  if  matter  necessary  to  be  proved  is  not 
averred,  or  a  legal  excuse  given  for  not  averring  it,  that  then  the  indictment  is 
invalid. 

Again,  as  the  constitution  guarantees  to  the  accused  the  right  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  has  the  legislature  the  power  to 
abridge  that  right? 

The  Supreme  Court  of  Ohio,  in  a  number  of  cases,  has  said  that  the  legislature 
may  prescribe  the  form  of  the  indictment,  and  may  dispense  with  some  of  its 
technical  formalities;  but  it  cannot  dispense  with  the  indictment  itself,  nor  with 
the  averring  of  all  the  material  facts  that  must  be  proven  to  procure  a  conviction. 

Is  it  necessary  to  prove  that  the  instrument  claimed  to  have  been  altered  is  a 
tally-sheet  ? 

Does  that  not  meet  us  right  at  the  threshold?  Is  it  not  the  very  first  thing 
to  be  proven  ? 

If  so,  should  it  not  be  properly  averred  in  the  indictment?  Is  it  properly 
averred  ? 

Are  the  facts  set  out  which  show  that  it  is  a  tally-sheet? 

Is  there  any  averment  tending  to  show  it?  Is  a  paper  a  tally-sheet  if  it  is  not 
prepared  in  conformity  with  the  form  given  in  the  statute?  Is  it  a  tally-sheet 
without  a  certificate?  Is  it  a  tally-sheet  without  the  signatures  of  the  judges  and 
clerks  of  the  election  ?  If  these  things  are  requisite,  should  they  not  be  averred  in 
the  indictment  ?    And  if  they  are  not  averred,  is  it  not  a  fatal  defect? 

Is  this  reasoning  in  conflict  with  the  decision  of  the  Supreme  Court  announced 
in  the  Stoughton  v.  State,  2  Ohio  St.,  563,  cited  by  counsel  for  the  state? 

The  language  used  there  is :  "  Unreasonable  strictness  ou^ht  not  to  be 
required ;  and  where  an  indictment  clearly  charges  a  crime  and  fairly  advises  the 
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defendant  what  act  of  his  is  the  subject  of  the  complaint,  the  principal  object  of 
pleading  is  attained." 

Does  the  indictment  in  the  case  at  bar  clearly  charge  a  crime  ? 

If  it  be  necessary  to  give  the  purport  and  effect  of  the  instrument,  charged  as 
having  been  altered,  then  it  does  not  clearly  charge  a  crime,  and  this  decision  of 
the  Supreme  Court  is  not  applicable  to  the  case. 

"It  is  a  rule  of  criminal  law  based  upon  sound  principles  says  Judge  Brichard 
in  Lamberton  v.  State,  11  Ohio,  281,  284,  that  every  indictment  should  contaiu  a 
complete  description  of  the  offense  charged ;  that  it  should  set  forth  the  facts  con- 
stitutinfi^  the  crime,  so  that  the  accused  may  have  notice  of  what  he  is  to  meet;  of 
the  act  done  which  it  behooves  him  to  controvert,  and  so  that  the  court  appl3ring  the 
law  to  the  facts  charged  against  him,  may  see  that  a  crime  has  been  committed." 
How  can  the  court  in  this  case  tell  that  a  crime  has  been  committed  against  a  tally- 
sheet,  if  neither  a  copy  nor  the  purport  has  been  set  out?  Is  it  unreasonable 
strictness  to  require  that  an  indictment  shall  aver  all  the  material  facts,  which  it  is 
necessary  to  prove  to  produce  a  conviction,  as  says  the  court  in  Dillingham  v.  State, 
5  Ohio  St.,  281  ?    In  my  opinion  it  is  not 

In  Henry  v.  The  State.  35  Ohio  St.,  128,  where  a  copy  of  an  instrument  was  eet 
out  and  called  a  receipt,  but  which  did  not  prima  facie  appear  upon  its  face  to  be 
a  receipt,  the  court  held  the  indictment  bad  because  it  dia  not  aver  extrinsic  facts 
to  make  it  appear  upon  the  face  of  the  indictment  that  the  instrument  was  « 
receipt. 

The  court  says.  Judge  White  announcing  the  opinion,  "  That  an  averment  that 
the  instrument  set  out  was  a  receipt,  does  not  have  tbe  effect  to  change  its  prima 
facie  character.  Nor  will  the  character  of  the  instrument  be  changed  by  an  aver- 
ment that  by  the  rules  of  the  bank  where  the  instrument  was  used,  it  was  upon  its 
face  a  receipt.  It  should  be  shown  how,  or  in  what  way  the  instrument,  if  gen- 
uine, would  under  the  rules  of  the  bank  have  the  operation  and  effect  of  a  receipt.** 
Are  we  applying  the  rule  any  more  strictly  than  the  court  did  in  that  case  ? 

In  my  judgment,  for  the  reasons  stated,  the  indictment  is  bad, and  the  demurrer 
should  be  sustained. 


261  CERTIFICATES  OF  STOCK. 

[Superior  Court  of  Cincinnati,  Special  Term.] 

tMARY  J.  Pbrin  V.  Cincinnati,  New  Ori^kans  and  Texas  Pacific 

R.  R.  Co. 

1 .  Where  a  party  receives  certificates  of  stock  from  one  he  knows  to  be  the  seci^ 

tary  of  the  company  appearing  to  have  issued  such  certific<ites,  in  consideration 
of  a  loan  made  to  such  secretary  as  an  iudividual,  and  without  making  any 
inquiry  of  the  officers  of  the  company  as  to  such  certificates,  or  the  validity 
thereof,  such  person  cannot  recover  against  the  company  on  the  ground  that  its 
officer*  fraudulently  or  negligently  caused  or  permitted  the  issue  of  such  cer* 
tificates,  if  it  appear  that  they  are  void  as  part  of  an  overissue  of  the  stock  of 
the  company. 

2.  Where  certificates  of  stock  bear  the  genuine  signatures  of  the  president  and  sec- 

retary of  the  company  and  the  corporate  seal,  they  are  presumed  to  be  genuine, 
and  the  burden  of  proving  them  spurious  rests  upon  the  company. 

\  Such  certificates  are  presumed  to  have  been  duly  issuer! ,  and  if  they  could  have 
been  lawfully  issue<l  only  upon  the  surrender  of  other  certificates  of  equal 
amount,  such  surrender  will  be  presumed  to  have  been  made  when  the  certifi- 
cates were  issued,  and  the  burden  of  proving  that  the  certificates  are  invalid 
for  want  of  such  surrender  rests  upon  the  company. 

4.  The  books  of  the  company  are  admissible  as  evidence  in  its  behalf  upon  the 
question  of  the  validity  of  certificates  purporting  to  be  certificates  of  the  stock  oi 
the  company ;  but  it  is  for  the  jury  to  determine  how  much  if  any  weight  shall 
be  given  them  as  evidence,  where  they  appear  to  contain  fraudulent  and  irregu- 
lar entries. 

tThis  case  was  aflSrmed  by  the  Superior  Court  in  general  term,  post  18  B.  382. 
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This  action  was  one  of  those  growing  out  of  what  was  claimed  to  be  an  over- 
issue of  the  stock  of  defendant  company.  In  the  petition  plaintiff's  case  was  stated 
iu  two  "counts,"  or  causes  of  action.  In  the  first  she  alleged  that  she  was  the 
pledgee  of  two  certificates  of  stock  in  the  company,  numbers  296  and  322;  that  she 
had  acquired  them  from  George  F.  Doughty,  as  security  for  a  loan  made  by  him  to 
her,  and  that  Doughty  had  signed  a  blank  power  of  attorney  on  the  back  of  each 
certificate  with  his  name  at  the  time  he  delivered  them  to  her,  authorizing  the 
transfer  of  the  certificates  to  her  name  on  the  books  of  the  company;  that  she  had 
presented  them  to  the  proper  officers  of  the  company  and  requested  them  to  trans- 
fer the  stock  to  her,  and  that  such  officers  had  remsed  to  make  the  transfer,  whereby 
she  had  been  damaged. 

The  same  allegations  were  set  forth  iu  the  second  cans*;  of  action,  with  the  addi- 
tion that  when  the  certificates  were  presented  for  transfer,  the  officers  of  the  com- 
pany assigned  as  a  reason  for  refusing  to  make  the  transfer,  that  the  certificates 
were  part  of  an  overissue  of  the  stock  of  the  company,  and  were  spurious  and  void. 
Plaintiff  alleged  that  if  such  were  the  case,  the  officers  of  the  company  had  negli- 
gently or  fraudulently  permitted  or  caused  the  issue  of  such  certificates,  and  that 
the  company  had  therefore  caused  injury  to  her  in  the  amount  of  the  loan  she  made 
on  the  iaith  of  such  certificates. 

On  the  trial  of  the  case  it  appeared  that  Doughty,  from  whom  plaintiff  had 
received  the  certificates,  was  the  secretary  of  defendant  company,  and  as  such  that 
it  was  his  duty  to  attend  to  the  issue  and  transfer  of  certificates  of  stock,  and  that 
his  name  as  such  secretary  appeared  on  each  certificate.  It  was  also  admitted  that 
plaintiff  prior  to  taking  them  had  make  no  inquiry  of  any  offi.cer  of  the  company 
concerning  the  certificates.  It  was  in  view  of  this  fact,  and  upon  the  authority  ol 
the  Board  of  Education  v.  Sinton,  41  Ohio  St,  504,  and  Railway  v.  Third  National 
Bank,  1  C.  C,  199,  that  the  court  instructed  the  jury  that  plaintiff  could  not  recover 
upon  the  second  cause  of  action,  es  appears  in  the  charge  given  below, which  was 
put  in  writing  by  the  court  at  the  request  of  counsel. 

The  jury  returned  a  verdict  for  the  plaintiff  on  the  first  cause  of  action,  and  for 
defendant  on  the  second  cause  of  action,  as  directed. 

CHARGB  OF  THB  COURT  TO  THE  JUmV* 

Peck,  J. 

Gentlemen  of  the  Jury:  At  the  request  of  counsel  I  have  heretofore  given  yo« 
certain  special  charges,  and  you  will  take  them  in  connection  with  what  I  am  about 
to  say,  and  any  pomt  not  mentioned  herein  will  probably  be  found  covered  by 
them. 

The  case  to  be  determined  by  your  verdict  may  be  stated  as  to  each  of  the  cer- 
tificates, 296  and  332,  in  a  single  question.  Does  such  certificate  represent  actual 
stock  in  the  defendant  company,  or  is  it  spurious?  All  the  evidence  before  you  is 
to  be  considered  for  the  purpose  of  determining  that  question.  As  to  the  second 
cause  of  action  of^  the  petition,  you  will  return  a  verdict  upon  it  for  the  defendant, 
and  yon  have  nothing  to  do  with  the  questions  involved  in  it.  It  is  not  for  you  to  con- 
sider whether  the  certificates  were  acquired  by  plaintiff  in  good  faith,  or  whether 
they  were  issued  by  the  officers  of  the  company  under  such  circumstances  as  that 
it  should  be  held  liable,  even  if  the  certificates  be  spurious.  Dismiss  those  ques- 
tions from  your  minds,  and  turn  your  attention  to  the  solution  of  the  question  of 
the  validity  or  invalidity  of  these  papers  as  certificates  of  stock  in  the  company. 

To  such  a  certificate  the  law  attaches  a  presumption  of  validity,  a  presumption 
of  the  sort  which  prevails  until  the  contrary  appears,  and  all  the  presumptions  ol 
which  I  shall  speak  in  this  case,  are  of  that  sort. 

The  presumption  of  validity  attaching  to  these  certificates  arises  from  the 
admitted  presence  thereon  of  the  signatures  of  the  president  and  secretary  of  the 
company,  and  especially  from  the  corporate  seal.  The  attachment  of  the  seal  of  a 
corporation  to  an  instrument  of  this  nature  implies  a  grave  and  deliberate  act,  and 
that  the  representations  therein  contained  were  carefully  and  deliberately  made  by 
the  officers  of  the  corporation.  Snch  a  presumption  is  not  to  be  lightly  disreffardea, 
or  to  be  overcome  without  satisfactory  proof  that  it  is  erroneous ;  but  if  such  proof 
be  adduced,  then  it  is  overcome. 

Certificates  of  stock  are  not  negotiable  instruments.  That  is  to  say,  they  belong 
to  the  class  of  instruments  which,  when  assigned  by  one  person  to  another,  confer 
npon  the  assignee  no  greater  or  better  right  than  they  conferred  npou  the  assignor; 
and  you  are  therefore  not  at  liberty  to  find  for  the  plaintiff,  because  she  took  these 
certificates  for  value  and  without  notice  of  any  defect,  if  snch  be  the  case ;  but  jov 
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mtnt  find  for  her  if  they  are  valid  representatives  of  stock  in  the  company,  and 
against  her  if  they  are  not. 

On  the  whole  case,  the  burden  of  proof  rests  npon  the  plaintiff;  but  yon  will 
perceive  that  the  undisputed  facts  make  out  a^r/ma/o^  case  for  her;  that  is,  a 
case  upon  which  she  is  entitled  to  recover  unless  it  is  overcome  by  other  lacts  estab- 
lished by  the  evidence;  so  that  the  question  for  your  consideration  is  resolved  into 
this  :  Has  the  presumption  of  genuineness  attaching  to  the  certificates,  been  over- 
come? On  that  question  you  will  consider  all  the  evidence  adduced,  determining 
what,  if  any,  facts  are  shown  which  go  to  support  the  presumption  of  genuineness, 
and  what,  it  any,  there  are  which  tend  to  prove  the  certificates  to  be  spurious. 
Into  the  one  scale  place  the  presumption  with  whatever  circumstances,  if  any  there 
are,  which  give  it  additional  weight;  and  in  the  other  all  the  evidence,  if  any  there 
is,  which  goes  to  prove  the  certificates  spurious,  and  return  your  verdict  in  mvor  of 
the  party  in  whose  scale  the  greater  weight  is  found.  If  the  defendant  has  adduced 
evidence  sufficient  to  balance  or  to  outweigh  the  presumption  and  corroborating 
circumstances,  as  proved  by  plaintiff,  if  any  there  are,  then  your  verdict  should  be 
for  the  defendant,  otherwise,  it  should  be  for  the  plaintiff. 

A  valid  certificate  of  stock  must  have  been  issued  either  upon  an  original  sub- 
scription, or  in  lieu  of  a  valid  certificate  or  certificates,  surrendered  in  considera- 
tion of  its  issue.  In  the  present  case,  the  certificates  of  stock,  for  the  entire  capital 
of  the  company,  had  been  issued  to  original  subscribers,  before  the  issue  ol  cer- 
tificates 296  and  832;  so  that  they  can  not  be  t-aid  to  have  been  issued  as  original 
certificates ;  nor  does  plaintiff  so  contend ;  but  the  question  remains,  whether  they 
were  or  were  not  issued  in  lieu  of  valid  certificates  surrendered;  and  that  is,  as  you 
have  probably  long  since  discovered,  the  real  point  of  conflict  in  the  case,  towards 
which  the  most  of  the  evidence  and  the  efforts  of  counsel  have  been  directed. 

Here  there  is  also  a  presumption  in  plaintiff's  favor,  or  rather  the  original  pre- 
sumption of  validity  extends  so  far  as  to  cover  this  point.  ^  It  is  presumed  until  the 
contrary  appears,  that  a  certificate,  valid  on  its  face,  was  issued  in  lieu  of  a  certifi- 
cate or  certificates,  for  shares  of  equal  number,  duly  surrendered,  when  the  certifi- 
cate in  question  was  issued.  This  presumption  may  be  over-come  by  evidence 
showing  that  such  surrender  was  not  made.  The  defendant  has  endeavored  to  make 
such  showing,  and  upon  your  finding  as  to  whether  or  not  it  has  succeeded,  your 
verdict  will  depend. 

These  certificates  having  been  issued  to  George  G.  Doughty,  and  by  him  pledged 
to  the  plaintiff,  the  question  then,  is  whether  he  did  or  did  not  surrender  valid  cer- 
tificates for  an  equal  or  greater  number  of  shares,  when  the  certificates  in  question 
A-ere  issued.  A  great  deal  of  evidence  has  been  introduced,  bearing  more  or  less 
upon  this  point,  and  from  it  you  should  patiently  endeavor  to  extract  the  truth. 

Upon  this  evidence  various  claims  are  made  by  the  parties,  which  should  receive 
your  consideration.  Defendant  claims  it  has  shown  that  all  the  stock,  at  any  time 
held  by  Doughty,  at  or  prior  to  the  issuance  of  these  certificates,  consisted  of  the 
650  shares  originally  subscribed  for  by  him,  apd  ten  shares  which  he  afteiv?ards  pur- 
chased ;  and  that  all  these  are  accounted  for  in  such  a  way  that  none  of  them  could 
have  been  surrendered,  so  as  to  render  valid  the  issue  of  certificates  290  and  332. 
If  that  claim  is  well  founded  the  defense  is  complete,  unless  the  plaintiff  has  shown 
by  a  preponderance  of  evidence,  that  Doughty  afterwards  surrendered  valid  certifi- 
cates, which  in  whole  or  in  part  would  go  to  render  valid  the  certificates  here  in 
question. 

In  order  to  give  validity  to  these  certificates,  by  such  after  surrender  of  other 
certificates,  it  must  appear  that  the  surrender  was  made  under  circumstances  such 
as  would  authorize  the  application  of  the  surrendered  certificates  to  that  use.  If 
there  were  other  certificates  issued  by  Doughty  then  outstanding,  which  were 
spurious,  and  you  find  that  such  subsequent  surrender  was  made  without  special 
reference  to  them,  or  to  certificates  296  and  332  then  such  surrendered  certificates 
should  be  applied  to  give  validity  to  invalid  certificates  in  the  order  of  their  dates, 
so  far  as  thev  would  go,  just  as  a  payment  on  general  account  would  be  applied  to 
the  extinguishment  of  the  earlier  items  of  the  account;  and  if  numbers  20^  and 
3.12  wholly  or  partly  come  within  those  to  which  such  surrendered  certificates  could, 
in  that  event,  be  applied,  then  they  would,  to  that  extent,  be  rendered  valid ;  but  if 
the  number  of  shares  represented  by  invalid  certificates  issued  prior  to  296  and  332 
was  greater  than  the  number  of  shares  represented  by  suoh  after  surrendered  cer- 
tificates^  if  any  there  were,  then  it  is  plain  that  no  part  of  the  latter  could  be  appli- 
cable to  give  validity  to  the  certificates  here  in  question  without  proof  of  the 
intention  of  Doughty,  or  an  agreement  between  himself  and  the  officers  of  the  com- 
pany, that  they  should  be  so  applied. 
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It  is  claimed  by  plaintiff,  that  there  is  evidence  going  to  show  that  Doughty  had 
shares  other  than  the  660  mentioned,  of  a  number  equal  to  or  greater  than  the  210 
represented  by  certificates  296  and  332,  at  the  time  the  latter  were  issued ;  and  a 
claim  is  also  made  by  plaintiff  in  that  connection,  having  special  reference  to  cer- 
tificate 332.  The  books  of  the  company  show  that  No.  332  was  issued  upon  the  sur- 
render of  certificate  90  which  was  one  of  the  valid  certificates  issued  to  Doughty 
npbn  his  original  subscription ;  but  at  the  time  No.  332  was  issued.  No.  90  was  not 
in  possession  of  Doughty,  but  in  that  of  the  bankers  Espy,  Heidelbach  &  Co..  to 
whom  it  had  been  pledged  as  security  for  a  loan,  and  therefore  could  not  have  been 
surrendered  when  No. 332  was  issued;  but  Doughty  afterward  paid  ofif  the  loan  and 
secured  possession  of  the  certificate  No.  90,  and  it  was  found  in  an  envelope  in  the 
safe  after  Doughty's  death.  •  About  the  facts,  as  to  the  alleged  connection  between 
Nos.  S32  and  90,  there  is,  np  to  this  point,  no  room  for  dispute ;  but  plaintiff  claims, 
and  defendant  denies,  that  the  circumstances  under  which  certificate  90  was  found 
in  the  safe,  are  such  as  to  show  that  Doughty  had  surrendered  it  to  the  company'. 
You  have  heard  the  testimony  as  to  how  and  where  it  was  found;  and  you  have  in 
the  special  instructions  been  informed  as  to  what  constitutes  a  surrender  of  a  cer- 
tificate. If  you  find  that  Doughty  placed  certificate  90  among  the  papers  of  the  com- 
pany, intending  to  surrender  it,  that  would  constitute  a  surrender;  but  if  you  find 
that  when  it  came  again  into  his  possession,  he  placed  it  among  his  own  papers, 
without  the  intention  to  give  it  up  to  the  company,  then  it  would  be  plain  that  he 
did  not  surrender  it  If  he  surrenaered  No.  90  to  the  company,  after  having  issued 
No.  332,  and  made  the  entries  with  respect  to  it,  which  are  found  in  the  books,  that 
would  constitute  certificate  332  a  valid  certificate ;  but  if  he  did  not  surrender  No. 
90,  the  fact  that  it  came  again  into  his  possession  would  not  serve  to  render  No.  332 
a  valid  certificate. 

Defendant  further  claims  to  have  shown  that  all  the  stock  at  any  time  held  by 
Doughty,  has  been  proved  to  have  been  so  disposed  of  that  none  of  it  could  have 
been  surrendered  so  as  to  give  lawful  ground  for  the  issuance  of  the  certificates  290 
and  332.  Plaintiff  disputes  this  claim,  urging  that  Doughty  had  numerous  transac- 
tions in  this  stock,  which  do  not  appear  upon  the  books,  and  that  the  evidence 
offered  by  defendant  is  insufficient  to  show  all  the  stock  that  was  held  by  him,  or 
the  disposition  of  it. 

Defendant  may  show  the  certificates  in  question  to  be  invalid,  either  because 
Doughty  had  no  certificate  to  surrender  when  these  were  issued,  or  if  it  fail  in  that, 
because  he  did  not  surrender  those  which  he  had ;  but  it  must  have  adduced  suifi- 
'iient  evidence  on  the  one  proposition  or  the  other  to  overcome  the  presumption  o; 
genuineness  before  mentioned,  for  that  includes  a  presumption  both  of  possession 
and  of  surrender  by  Doughty. 

Defendant  is  not  bound  to  prove  to  a  certainty,  or  beyond  a  reasonable  doubt, 
that  Doughty  did  not  own  and  possess,  or  did  not  surrender  eertificates  when  Nos. 
296  and  332  were  is.sued.  It  is  sufficient  if  the  defendant  has,  as  to  either  of  these 
propositions,  adduced  sufiicient  evidence  to  satisfy  a  reasonable  man,  as  against  the 
evidence  to  the  contrary,  that  such  is  the  case.  You  are  also  to  be  guided  by  the 
same  rules  in  considering  that  wider  process  by  which  defendant  has  sought  to 
show  that  all  the  stock  of  the  company  was  issued  in  such  a  way  that  none  of  it 
could  have  been  surrendered  so  as  to  validate  certificates  J96  and  332.  The  same 
presumptions  there  exist  in  favor  of  plaintiff,  to  be  overcome  by  the  same  sort  of 
evidence,  if  furnished  by  defendant.  In  considering  this  part  of  the  evidence,  you 
will  perceive  that  its  weight  depends  upon  the  number  of  shares  traced  and 
accounted  for.  If  all  the  certificates  originally  issued  be  traced  through  all  their 
transfers  to  the  present  holders,  and  from  that  it  .ippears  that  Doughty  could  have 
surrendered  none  of  them  in  lieu  of  certificates  296  and  332.  that  would  amount  to 
a  demonstration  of  the  correctness  of  defendant's  claim.  But  if  a  small  number 
were  omitted,  that  would  very  much  weaken  the  evidence  of  this  sort;  and  if  a 
lar^e  number  were  not  accounted  for,  such  evidence  would  be  of  little  or  no  weight. 

A  large  part  of  defendant's  evidence  consists  of  the  entries  in  the  books  of  the 
company,  which  have  been  admitted  as  evidence,  because  books  regularly  kept  in 
the  course  of  business  are  presumed  to  contain  correct  statements  as  to  the  trans- 
actions which  are  entered  in  them,  and  because  the  stock  register  of  such  a  com- 
pany is  presumed  to  contain  a  correct  statement  of  the  issue  and  transfers  of  cer- 
tificates of  stock  of  such  company.  The  weight  of  the  entries  in  these  books  as 
evidence  is  much  questioned  by  plaintiff;  and  it  is  for  you  to  determine  how  much 
weight  there  is  in  them.  If  the  books  were  regularly  and  fairly  kept,  they  are 
entitled  to  great  weight,  even  if  the"^  should  be  found  to  contain  a  few  errors  of 
irregularities  ;  but  if  the  errors  and  irregularities  be  numerous  the  weight  would 
be  much  less,  and  maybe  nothing  at  all.     It  is  claimed  by  defendant  that  the  entries 
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as  to  the  irregular  issue  and  transfers  of  stock  can  be  readily  separated  from  those 
showing  regular  and  valid  transfers ;  and  that  as  to  the  latter  the  books  are  shown 
by  the  other  proof  of  the  present  ownership  of  stock  to  have  been  correctly  kept 
iu  all  essential  particulars.     It  is  for  you  to  consider  and  determine  the  correctness 
of  that  claim,  examine  the  books,  consider  the  testimony  concerning  them,  and 
then  determine  how  much  you  may  rely  upon  evidence  derived  from  them.     If  yon 
find  them  trustworthy,  the  books  are  important  as  bearing  upon  the  question  of 
Doughty's  ownership,  and  transfers  of  stock.    I  have  heretofore  stated  lo  yon  that 
he  is  presumed  to  have  possessed  and  to  have  surrendered  certificates  of  210  shares  of 
stock  when  296  and  332  were  issued.    But  if  the  books  have  been  kept  so  as  to  fairly 
and  regularly  show  all  the  transfers  of  valid  stock,  and  from  them  alone,  or  in  con- 
nection with  the  other  evidence,  it  appears  that  Doughty  did  not  then  own  or  sur- 
render valid  certificates  of  shares  of  a  number  equal  to  or  greater  than  the  numbers 
of  shares  represented  by  said  certificates,  then  the  presumption  of  ownership  and 
surrender  has  been  overcome.    In  other   words,  if^you    find  that  the  books  are 
reasonably  correct,  and  to  be  relied  upon,  and  they  with  the  other  evidence  show 
that  all  the  stock  held  by  Doughty  was  so  disposed  of  that  none  of  it  could  have 
entered  into  the  certificates  in  question,  then  plaintiff  fails  unless  she  has  shown  by 
other  evidence  that  Doughty  was,  at  the  time  of  the  issue  of  these  certificates,  the 
owner  of  other  certificates  which  might  have  been  surrendered  when  296  and  332 
were  issued.    If  he  was  then  the  owner  of  such  certificates,  he  will  be  presumed  to 
have  surrendered  them,  unless  it  appears  that  they  were  otherwise  disposed  of;  but 
if  the  books  are  to  be  relied  on,  and  all  the  stock  of  Doughty  therein  appearing  is 
shown  to  have  been  disposed  of  in  such  a  way  that  none  of  it  could  have  entered 
into  the  certificate  in  question,  you  will  not  be  at  liberty  to  assume  that  Doughty 
acquired  stock  not  mentioned  in  the  books,  merely  because  he  might  have  done  so. 
You  are  aware  of  the  custom  of  transferring  such  certificates  by  blank  endorse- 
ment, and  there  is  evidence  tending  to  show  that  the  stock  of  this  company  was 
dealt  with  in  that  manner  ;  but  those  facts  are  not,  of  themselves,  sufficient  to  jus- 
tify you  in  presuming  that  Doughty  purchased  and  held  at  the  time  Nos.  296  and 
.S32  were  issued,  certificates  not  shown  on  the  books;  but  that  fact  must  be  estab- 
lished like  other  facts,  by  evidence  to  that  effect. 

If  you  find  the  books  so  incorrect  and  irregular  that  the  entries  in  them  are  not 
to  be  relied  upon,  you  will  turn  to  the  other  evidence  offered  by  defendant,  and 
determine  whether  or  not  it  is  sufficient  to  rebut  the  presumption  of  validity 
attaching  to  plaintiff's  certificates,  and  return  your  verdict  according  to  the  evidence 
as  you  then  find  it. 

Testimony  has  been  offere<?  concerning  an  alleged  cqnversation  between  Mr. 
Cook  and  Mr.  Perin  on  the  first  day  of  June,  1882,  wherein  plaintiff  claims  that  Mr. 
Cook,  in  his  capacity  as  president  of  the  railway  company,  said  the  certificates,  296 
and  332,  were  "  all  right,"  or  used  some  expression  about  them  of  that  sort.  Mr. 
Cook  denies,  having  said  anything  of  that  kind  about  the  certificates ;  and  it  is  for 
you  to  determine  whether  he  made  nuch  statements,  and  if  he  did,  to  ascertain 
what  was  meant.  You  can  readily  perceive  there  would  be  a  great  difference  in  the 
meaning  of  such  expression  as  used  at  one  time,  and  in  one  way,  from  what  it 
would  mean  if  used  in  another  way  or  at  another  time.  If  Mr.  Cook  having  his 
attention  called  to  the  certificates,  and  knowing  their  number  and  date  and  the 
name  of  the  holder,  and  being  aware  of  the  fact  that  spurious  certificates  had  been 
issued,  stated  to  the  plaintiff's  agent,  when  asked  about  them,  that  they  were  **  all 
right,"  that  mav  be  construed  as  an  admission  of  the  validity  of  the  certificates  by 
the  company,  of  which  he  was  president ;  but  if  he  were  only  asked  in  a  general 
way  about  the  certificates,  not  knowing  that  there  was  or  could  be  any  doubt  of 
their  validity,  and  made  such  a  statement,  you  will  readily  perceive  that  it  could 
not  amount  to  an  admission.  And  if  you  find  that  it  was  an  admission,  it  would 
not  be  conclusive  upon  the  company;  for  if  it  was  made  in  ignorance  of  the  facts, 
and  was  erroneous,  the  company  would  not  be  bound  by  it.  But  it  you  find  that  it 
amounted  to  an  admission,  it  may  be  taken  into  consideration  in  connection  with 
other  testimony  as  to  the  certificates  for  the  purpose  of  determining  whether  or 
not  they  are  genuine  or  spurious.  If  no  such  conversation  was  had,  of  course  it 
could  not  affect  the  case  in  any  way. 

It  is  your  duty,  gentlemen,  to  determine  the  facts,  mine  to  state  to  yon  the  law 
applicable  to  the  case.  In  this  state  neither  court  nor  jury  may  trench  upon  the 
province  of  the  other.  You  will  therefore  carefully  and  dispassionately  consider 
all  the  evidence,  and  endeavor  to  ascertain  the  facts,  and  having  done  that,  .apply 
the  law  as  I  have  stated  it  to  you,  and  return  your  verdict  accordingly. 
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It  is  not  to  be  considered  by  you  that  your  verdict  may  cause  a  loss  to  the  one 
party  or  to  the  other.  Let  the  loss,  if  there  is  to  be  a  loss,  fall  upon  the  party  upon 
whom  it  is  placed  by  the  law  and  the  evidence. 

If  the  plaintiff  is  entitled  to  recover,  she  is  entitled  to  the  value  of  so  many 
shares  represented  by  the  certificates  in  question  or  either  of  them,  as  you  may 
find  to  be  valid,  at  the  rate  of  $88.00  per  share,  that  being  the  admitted  value  of 
valid  shares,  with  interest  at  six  per  cent,  from  June  24,  1S82,  to  the  first  day  of  this 
term,  March  T,  1887;  but  the  whole  amount  of  which  plaintiff  may  recover,  can,  in 
no  event,  exceed  the  sum  of  $lf5, 120.00  with  interest  as  aforesaid' 

The  following  are  the  special  charges  on  the  subject  of  surrender  of  certificates, 
given  by  the  court  and  referred  to  in  the  general  charge. 

A.t  the  request  of  plaintiff: 

10).  It  was  not  necessary  in  order  to  constitute  a  valid  surrender  of  certifi- 
cates when  296  and  332  or  either  were  issued,  that  Dout^hty  should  have  made  a 
record  thereof  on  the  books  of  the  defendant,  or  that  he  should  have  cancelled 
the  certificates  surrendered.  It  would  have  been  sufficient  to  place  them  in  the 
ordinary  place  for  keeping  surrendered  certificates  with  the  intention  to  surrender 
them. 

At  the  request  of  defendant : 

Although  Doughty  was  the  secretary  of  the  company,  he  had  another  relation 
to  it  when  he  held  or  owned  shares.  The  stock  held  by  him,  at  any  time,  was  held 
by  him  in  his  individual  and  not  in  his  official  character.  The  surrender  of  a  cer- 
tificate held  by  him  could  not  be  made  by  a  mere  mental  operation  or  resolution  on 
his  part  His  purpose  to  surrender  must  be  evidenced  by  an  act  of  surrender.  If 
he  held  a  genuine  certificate  at  any  time,  which  he  retained  within  his  individual 
control,  and  without  delivering  it  to  the  company,  or  cancelling  or  defacing  it,  or 
placing  other  marks  upon  it  to  indicate  such  surrender  and  make  no  entry  in  the 
books  showing  the  fact  of  surrender  or  transfer,  but  kept  such  certificate  within 
his  own  possession  or  control,  and  sold  and  delivered  it  to  another,  the  jury  cannot 
presume  or  find  that  such  certificate  was  surrendered  by  him.  These  facts  would 
negative  the  presumption  which  might  otherwise  exist,  that  such  certificate  was 
surrendered. 

Kittrege  &  Wilby,  and  Paxton  &  Warrington,  for  the  plaintiff. 

Hoadly.  Johnson  &  Colston,  and  Ramsey,  Maxwell  &  Matthews,  for  defendant 


SREET  RAILWAYS.  265 

[Hamilton  Common  Pleas.] 

W.  H.  Harrison  et  al.  v.  Mt.  Auburn  Cable  Ry.  Co. 

1.  A  property  holder  cannot  enjoin  the  construction  of  a  street  cable  railway  half  a 

mile  distant  from  his  property  on  the  ground  that  his  access  is  impaired.  And 
as  to  such  of  his  property  as  abuts  on  the  street  in  which  the  railway  is  to  be 
made,  the  mere  fact  of  it  being  a  cable  railway  is  not  an  obstruction  to  access, 
but  is  a  question  of  fact,  depending  on  the  width  of  the  street  and  the  effect  on 
its  grade. 

2.  The  street  railway  operated  by  an  underground  cable  is  not  to  be  classed  as  a 

steam  railway  and  is  not  additional  burden  entitling  owners  of  the  fee  of  a 
street  to  additional  conipensation,  and  is  within  the  power  of  a  city  council  to 
authorize. 

8.  Tax-payers  have  no  right  under  sec  1777  Rev.  Stat,  to  complain  of  want  of  con- 
sents, to  the  construction  of  a  street  railway;  abutting  lot  ownets  alone  are  inter- 
ested in  the  subject. 

4.  A  turnpike  company  may  grant  the  use  of  its  road  bed  for  street  railroad  pur- 

poses. 

5.  A  village  incorporated  for  general  purposes  could,  under  sec.  0  of  the   street 

railway  act  of  1861,  have  prevented  the  construction  of  the  street  railway 
within  its  limits  for  want  of  consent  of  council,  but  no  objection  having  been 
made  for  over  twenty-one  years  the  statute  of  limitation  applies  against  the 
village,  and  a  city  to  which  the  village  has  been  annexed  has  no  greater  rights 
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Shroder,  J. 

Two  actions,  the  above,  and  that  of  Doherty  v.  Same,  were  instituted 
for  the  same  purpose,  and  were  tried  together.  The  plaintifiFs'  object  is 
to  enjoin  the  defendant  from  building  or  operating  the  cable  railroad  de- 
scribed in  the  petition.      Each  petition  claims  that — 

1.  The  defendant  has  no  authority  by  the  articles  of  its  incorpora- 
tion to  maintain  or  operate  a  line  of  street  railway. 

2.  The  consents  of  the  majority  of  abutting  lot-owners  represented 
by  feet  front  have  not  been  obtained  on  each  street  of  the  proposed  route. 

3.  Council  has  no  power  to  grant  the  right  to  operate  sleam  raiU 
«wayb  on  the  streets  of  the  city. 

4.  That  part  of  the  route,  at  the  date  of  the  ordinance  establishing 
the  same,  passed  through  the  private  property  of  Henry  Martin,  the  presi- 
dent of  the  defendant  company;  and  that  this  prevented  the  competitive 
bidding  provided  for  in  sec.  2502,  Rev.  Stat. 

5.  That  the  city  has  failed  to  provide  for  the  construction  of  the 
streets  upon  which  the  railway  is  proposed,  in  accordance  with  the  provi- 
sions of  sec.  2503,  Rev.  Stat. 

6.  That  by  the  terms  of  the  ordinance  it  is  not  to  be  of  efifect  until 
the  village  of  Avondale  has  consented  to  the  construction  of  the  Avon- 
dale  portion  of  the  route;  and  this  consent  has  not  been  given. 

The  Harrison  petition  (No.  76,911)  contains  an  additional  ground  of 
complaint:  That  the  approaches,  the  ingress  and  egress  to  and  from 
plaintifif's  property  on  Highland  avenue,  between  McMillan  and  Oak 
streets,  will  be  materially  impaired  by  the  construction  of  this  road,  both 
on  Sycamore  Hill,  between  Auburn  and  Saunders  streets,  and  along 
Highland  avenue,  in  front  of  their  properties. 

The  Harrison  action  is  broughti>y  the  plaintiffs  in  their  right  as 
abutting  lot-owners. 

The  Doherty  action  is  brought  by  the  plaintiffs  in  their  character  as 
tax-payers,  under  sec.  1777,  1778  and  1779,  Rev.  Stat. 

In  each  case  the  plaintiffs  now  move  for  a  temporary  injunction. 

Taking  up  the  Harrison  case,  the  plaintiffs  therein  can  appear  only  in 
their  right  as  abutting  property  owners,  and  this  only  in  relation  to  that 
part  of  the  street  which  adjoins  their  property.  It  consists  of  a  private 
right,  legally  attached  to  their  contiguous  ground  and  improvements 
thereon,  being  a  title  to  certain  facilities  and  franchises,  among  which  is 
the  right  of  way  or  passage  to  and  from  the  street  as  it  cxi&ts.  Any 
materia]  or  substantial  change  of  the  street  by  mean  of  structures  placed 
on  it,  to  the  injury  of  such  way  or  passage,  is  an  appropriation  of  private 
property  which  must  first  be  compensated  for  before  it  can  be  lawfully 
authorized.  Crawford  v.  Village  of  Delaware,  7  O.  S.,  459;  Parrot  v. 
C,  H.  &  D.  R.  R.,  ID  O.  S.,  624,  630;  Cincinnati  and  Spring  Grove 
Avenue  Railway  Company  v.  Cumminsville,  14.  O.  S.,  523;  Jackson  v. 
Jackson,  16  O.   S.,  163,  169;  Branahan  v.  Grand  Hotel  Company,  39  0. 

s.,  333. 

The  charges  as  to  the  obstruction  to  the  approaches  via  Sycamore 
Hill,  as  well  as  to  that  on  Highland  avenue,  are  based  on  this  right  of 
property. 

As  to  the  Sycamore  Hill  approach:  This  street  is  more  than  a  half 
mile  distant  from  plaintiffs'  property,  and  leads  to  a  number  of  streets  on 
Mt.  Auburn  besides  Highland  avenue.  The  plaintiffs  alleged  an  injury  to 
their  said  property  from  the  construction  of  the  road  on  this  street,  and 
this  injury  is  one  which  they  suffer  in  common  with  all  who  reside  or  have 
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occasioD  to  use  the  street  in  visiting  that  portion  of  Mt.  Auburn.  The 
injury  to  these  plaintiffs  is  not  different  in  kind  from  the  rest  of  the 
public.  Inasmuch  as  the  law  does  not  authorize  any  person  in  his  own 
right  to  prosecut^e  an  action  for  a  wrong  to  the  public  the  plaintiffs  cannot 
avail  themselves  of  this  charge.  P.,  C.  &  St.  L.  Railway  v.  Hambleton, 
7  Rec,  562;  Parrot  v.  C,  H.  &  I).  Railroad,  10  O.  S.,  624,  630. 

As  to  the  Highland  avenue  obstruction:  A  personal  view,  taken  by 
the  court  at  the  request  of  counsel  for  all  parties,  together  with  evidence 
introduced  as  to  the  width  of  the  street,  and  as  to  the  space  between 
each  curb  and  the  nearest  rail,  has  satisfied  the  court  that  the  construc- 
tion and  maintenance  of  the  proposed  cable  road  would  not  cause  any 
material  or  substantial  change  of  the  street  or  impairment  of  access  to 
either  plaintiff's  property.  This  conclusion  has  been  confirmed  by  the 
court's  comparing  this  street  with  Park  avenue,  north  of  McMillan,  on  Wal 
nut  Hills — a  street  of  same  width  and  occupied  by  a  double  track  railroad. 

By  reason  of  Rev.  Stat.  sec.  3502,  these  plaintffs  as  abutting  lot- 
owners  possess  such  an  interest  in  the  street  of  this  route  as  would  entitle 
them  as  such  lot-owners,  and  only  as  such  lot-owners,  to  complain  of  the 
abutting  property-owners  on  each  street  of  the  route.  Roberts  v.  Easton, 
19  O.  S.,  78,  88;  Sommers  v.  Cincinnati  and  Sedamsville  Railway  Co.,  6 
Dec.  Re.,  887. 

The  evidence,  however,  fails  to  sustain  this  part  of  the  complaint.  It 
was  also  claimed  at  the  trial  that  the  cable  road,  being  a  steam  railway, 
is  such  a  new  use  of  the  streets  and  constitutes  such  an  additional  burden 
upon  the  plaintiffs*  property  on  the  street  as  to  entitle  them  to  compen- 
sation before  such  use  would  be  permitted.  As  to  this  claim  it  has-been 
held  by  our  District  Court  in  Taphorn  v.  C.  &  M.  R.  R.  Co.,  6  Dec.  Re., 
865;  that  the  extent  to  which  a  street  may  be  subjected  to  an  additional 
use  so  long  as  the  street  is  not  practically  extinguished,  is  committed 
to  the  city  council.  Moreover,  a  cable  road  is  not  a  new  use,  since  in  its 
structure  and  operation  it  is  like  a  horse  railway,  and  wholly  unlike  a 
steam  railway,  with  reference  to  the  abutting  property  as  well  as  to  other 
uses  of  the  street  ordinarily  made  by  others  for  purposes  of  travel  and 
transportation. 

■■^^  From  what  has  already  been  stated,  it  follows  that  as  to  the  other 
grounds  for  injunction  presented  by  Harrison  &  Shillito,  they  are  not  the 
proper  parties  entitled  by  law  to  prosecute  the  same. 

In  the  Dohcrty  case,  it  may  be  said  thai  as  tax-payers  their  com- 
plaint is  under  Rev.  Stat.,  sec.  1777,  confined  to  the  abuse  of  the  cor- 
porate powers  of  the  city,  or  to  the  performance  of  contracts  in  its  behalf 
in  contravention  of  law.  The  court  is  upon  the  hearing  to  make  such 
order  "as  the  equity  and  justice  of  the  case  demand. "  As  tax-payers  they, 
have  no  right  to  complain  of  the  want  of  consents,  abutting  lot  owners 
alone  are  interested  in  this  subject.     Sommers  v.  City,  6  Dec.  Re.,  887. 

As  to  the  right  of  council  to  authorize  the  operation  of  a  cable  rail- 
way on  the  streets  of  the  city:  The  city  has  the  right  to  the  use  of  the 
streets  and  to  control,  and  maintain  them  for  the  purpose,  among 
others,  of  facilitating  travel.  The  mode  of  carrying  passengers  by  cable 
railway,  as  described  in  the  evidence,  is  but  the  exercise  of  this  right 
with  new  appliances.  Any  new  application  for  such  purpose  is  rightful 
if  it  be  a  reasonable  and  customary  adaptation  of  the  street  to  such  use, 
and  is  unobjectionable  in  law,  except  to  the  extent  it  may  encroach  upon 
the  property  rights  of  abutting  iot-owners,  as  described  in  the  Harrison 
case.     Clements  v.    Cincinnati,  anfe,  000;  P.,  C.   &  St.  L.,  siipra,  19  B. , 
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367;  Cincinnati    and  Spring  Grove    Avenue  Railway  v.    Cumminsville, 
supra* 

It  is  already  decided  that  the  evidence  presented  does  not  prove  that 
its  construction  by  this  defendant  is  an  encroachment  upon  the  rights  of 
any  abutting  lot-owner.  And  that  its  use  is  a  reasonable  and  customary 
adaptation  of  the  street  for  purposes  of  travel  is  witnessed  by  its  employ- 
ment in  New  York,  Philadelphia,  Cincinnati,  Chicago,  Kansas  City,  San 
Francisco  and  other  cities. 

Another  claim  is  that  because  the  route  was,  when  established  by 
the  ordinance  of  June  25,  1886,  to  pass  through  the  private  property  of 
John  Martin,  the  president  of  the  defendant  company,  that  thereby  the 
competitive  bidding  provided  for  in  Rev.  Stat.,  sec.  2502,  was  prevented. 
The  defendant,  on  February  4,  1886,  applied  to  the  Board  of  Public 
Works  to  recommend  the  ordinance  which  was  passed  by  council  June 
25,  1886.  The  petition  proposed  this  route  over  Martin's  property. 
Martin  himself,  acting  as  defendant's  president,  was  not  merely  a  silent 
looker-on,  but  was  the  active  promoter  of  the  petition.  In  consequence 
of  this  petition  and  his  prosecution  of  it,  the  city,  through  its  constituted 
agents,  took  all  the  steps  required  by  law,  which  resulting  in  the  ordi- 
nance defining  the  route  of  June  25,  1886.  If  the.se  proceedings  on  tne 
part  of  the  defendant  and  the  city  had  the  effect  in  law  of  vesting  the  city 
with  the  right  of  controlling  and  using  this  part  of  Martin's  property  as 
a  route  and  as  a  street,  then  as  between  Martin  and  the  city,  he  is  estop- 
ped from  asserting  any  right  in  himself  inconsistent  with  the  right  of  the 
city.     Corwin  v.  Collett,  16  O.  S.,  289. 

The  offer  to  the  city  of  this  property  as  a  railway  route  oecessarily 
imparted  an  offer  to  use  it  as  a  street  under  Rev.  Stat.,  sees.  2640,  2501. 
This  clearily  evidences  an  intention  to  dedicate  it  to  the  city  for  a  street. 

Baker  v.  Johnston,  21  Mich.,  340-346;  Long  v.  Battle  Creek,  39 
Mich.,  323;  Crocket  v.  Boston,  5  Cush.,  182;  2  Dillon  on  Municipal 
Corp.,  sec,  djoetal. ;  Harding  v.  Jasper,  14  Cal.,  142;  Underwood  v. 
Stuyvesant,  19  Johns.,  181;  Cook  v.  Harris,  61  N.  Y.,  454. 

In  law  dedictation  in  pais  operates  by  estoppel  upon  the  fact  of 
intention  to  dedicate  and  an  acceptance  being  clearly  shown.  The  ordi- 
nance of  June  25,  1885,  establishing  the  route,  was  such  an  acceptance  by 
the  city  under  the  statutes  as  completed  the  dedictation.  Wisby  v. 
Bonte,  19  O.  S.,  238. 

The  evidence  is  that  these  transactions  were  public  and  duly  adver- 
tised; that  their  legal  effect  was  open  to  all  concerned  in  making 
bids;  and  there  does  not  appear  any  reasonable  and  just  ground  to  con- 
clude that  competitive  bidding  was  prevented  by  the  alleged  circum- 
stance. As  to  the  charge  of  want  of  authority  of  the  defendant  under  its 
certificate  of  incorporation  to  operate  a  line  of  street  railway,  it  is 
sufficient  to  say  that  it  is  not  the  right  of  these  plaintifiFs,  but  of  the  state, 
to  complain  either  of  the  validity  of  the  franchise  or  of  its  abuse  by  the 
corporation.  It  may,  however,  be  said  that  the  certified  purpose  of  the 
corporation  is  to  maintain  and  operate  a  cable  railway  through  described 
streets  of  Cincinnati.  It  is  difficult  to  discover  the  alleged  want  of 
authority. 

With  reference  to  the  claim  of  want  of  consent  on  the  part  of  the 
village  of  Avondale,  and  the  city's  failure  to  provide  for  the  construction 
of  the  street,  as  directed  by  sec.  2503  Re^  Stat.,  the  evidence  does  not 
support  either  of  the  charges. 
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The  conclusion  of  the  court  is,  that  the  motion  in  each  case  must  be 
denied 

Ramsty,  Maxwell  &  Mathews,  and  Storer  &  Harrison,  attorneys  for 
plainti£Fs. 

Harmon,  Colstoo,  Goldsmith  &  Hoadly,  and  Smith  &  Martin,  for 
the  plaintiffs. 


274  DEPOSITION— CONTEMPT. 

[Superior  Court  of  CincinnmtL] 

Phiijf  B.  Shaw  v.  Ohio  Edison  Installation  Co.  st  al. 

1.  A  witness  is  not  excused  from  giving  his   deposition  under  sees.  6266  and 

6266,  Rev.  Stat,,  on  the  ground  that  he  is  not  interested  in  the  action;  that 
he  is  within  the  county  in  which  the  action  is  pending,  and  that  he  does  not 
intend  to  depart ;  that  he  is  in  good  health,  and  will  be  able  to  attend  court  as  a 
witness  when  the  case  is  reached  for  trial. 

2.  The  notary  need  not  commit  a  witness  refusing  to  answer  a  question,  but  may 

consult  Uie  court  and  obtain  a  ruling  upon  the  question. 

Taft,  J. 

A  notary  engaged  in  taking  depositions  in  this  case  has  certified  to 
the  court  proceedings  before  him  and  seeks  the  advice  of  the  court  in 
regard  to  his  duties  in  the  premises.  It  appears  from  the  certified  record 
that  George  Altenberg  was  duly  subpoenaed  to  appear  before  Joseph  W. 
O'Hara,  a  notary  public  in  and  for  Hamilton  County,  O.,  to  give  his 
deposition  on  behalf  of  the  plaintiff;  that  proper  notice  was  served  upon 
counsel  for  defendants,  that  the  person  who  was  subpoenaed,  and  counsel 
for  both  parties  were  present  at  the  appointed  hour;  and  that  when  the 
person  subpoenaed  was  requested  to  take  the  oath  by  the  notary,  he 
refused  to  be  sworn,  giving  his  reason  to  the  notary  in  his  written  affida- 
vit, which  is  included  in  the  notary's  record  of  the  proceedings. 

The  regular  statutory  mode  of  obtaining  the  opinion  of  the  court  on 
such  a  state  of  facts  is  for  the  notary  to  commit  the  witness  for  contempt 
under  sec.  5252,  Rev.  Stat. 

The  witness  may  then  make  an  application  to  the  court  for  his  release 
under  sec.  5255,  Rev.  Stat,  and  in  considering  the  application,  the  court 
must  review  and  pass  upon  the  ground  of  commitment.  I  am  informed, 
however,  by  former  members  of  this  court,  that -on  the  principle  that  the 
notary  engaged  in  taking  depositions  in  a  case  pending  in  this  court  is  as 
much  an  officer  of  the  court  as  a  master  or  a  referee  appointed  by  the 
court,  and  following  the  Chancery  Practice  (see  Bradshaw  v.  Bradshaw, 
I  Russell  and  Myine,  358),  notaries  have  been  allowed  to  consult  the  court 
and  obtain  an  opinion  as  to  the  relevancy  and  competency  of  a  question 
put  the  witness  whose  deposition  is  being  taken,  when  the  witness  refuses 
to  answer.  There  can  be  no  distinction  between  such  action  by  the 
court  and  that  which  is  sought  for  here.  Counsel  for  both  parties  join  in 
requesting  the  opinion  asked  by  the  notary.  In  State  ex  rel.  Lanning 
V  Lonsdale,  48  Wisconsin  Rep.,  370,  this  practice  seems  to  be  approved, 
although  under  the  code  and  statutes  of  Wisconsin,  as  well  as  those  o( 
Ohio,  there  is  no  such  course  prescribed. 
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Proceeding  then  to  the  merits  of  the  question  presented,  the  reasons 
for  the  refusal  of  the  person  subpoenaed  to  be  sworn,  as  stated  in  bis 
affidavit,  are  as  follows: 

I.  That  he  is  not  a  party  and  has  no  interest  in  the  action  in  which 
his  deposition  is  sought  to  be  taken. 

3.  That  he  is  now  within  Hamilton  County,  Ohio,  and  has  no  ex- 
pectation of  leaving  or  being  absent  therefrom. 

3.  That  he  expects  to  be  in  said  county  on  each  and  every  day  of 
this  and  the  next  term  of  court,  and  at  any  other  term  of  court 
when  said  cause  is  tried. 

4.  That  he  is  21  years  of  age,  is  robust  in  health,  both  physical  and 
mental;  is  not  suflering  from  any  infirmities  whatever,  does  not  erpect 
to  be  imprisoned,  and  will  be  able  to  attend  court  as  a  witness  when  the 
case  is  reached  for  trial. 

5.  That  the  testimony  of  affiant  is  not  required  upon  any  motion 
pending  in  said  cause,  but  upon  the  merits  of  the  case. 

The  right  to  take  depositions  and  use  them  in  evidence  depends 
entirely  on  the  statute.  At  common  law  no  such  right  existed.  McCall 
V.  Sun  Mutual  Insurance  Co.,  50  N.  Y.,  733;  Fryc  v.  Barker,  2  Pick., 
(Mass.),  73. 

The  question  must  therefore  be  determined  solely  from  the  provisions 
of  our  statutes  on  the  subject. 

Section  5265  provides  that  depositions  may  be  used  only  in  the  fol- 
lowing cases: 

I.  When  the  witness  does  not  reside  in  or  is  absent  from  the  country 
where  the  action  is  pending,  or  by  change  of  venue  is  sent  for  trial. 

3.  When  the  witness  is  dead,  or  from  age,  infirmity,  or  imprison- 
ment is  unable  to  attend  court. 

3.  When  the  testimony  is  required  upon  a  motion,  or  when  the  oral 
examination  of  the  witness  is  not  required. 

Section  5266  provides,  that  "either  party  may  commence  takmg 
testimony  by  deposition  at  any  time  after  service  upon  the  defendant." 

Section  5269  provides  that  the  deposition  may  be  taken  before  a 
justice  of  the  peace,  notary  public,  etc  ,  or  before  any  person  empowered 
by  a  special  commission  trom  the  court,  implying  that  the  notary  public, 
justice  of  the  peace,  etc.,  needs  no  special  commission. 

Section  5273  provides  for  a  written  notice  of  intention  to  take  the 
deposition,  to  be  given  to  the  adverse  party,  except  in  cases  where  a 
special  commission  may  be  used. 

It  is  evident  that  between  the  commencement  of  this  action  and  the 
time  of  trial,  there  may  be  such  a  change  in  the  condition  of  the  witness, 
either  in  residence  or  health,  as  to  make  a  deposition  admissible  in  evidence 
under  sec.  5265,  which  when  it  was  taken  could  not  be  used  as  testimony. 
It  is  of  course  just,  that  a  party  should  not  be  deprived  of  his  witnesses 
either  by  death  or  removal.  Accordingly,  in  chancery,  it  was  permitted 
on  application  to  the  chancellor  after  the  bill  had  been  filed,  to  take 
the  deposition  of  a  witness  de  bene  esse.  In  order  to  obtain  such  per- 
mission, it  was  necessary  to  make  a  showing  that  the  change  by  Khich 
the  party  might  lose  his  witness  was  probable.  Similar  provisions  have 
been  incorporated  in  the  codes  of  many  of  our  states.  The  deposition  m 
such  states  can  only  be  taken  after  an  application  to  court  and  a  show- 
ing that  loss  of  the  evidence  is  probable  unless  the  deposition  is  taken. 
Where  there  is  such  a  provision  of  the  statute,  the  courts  are  necessarily 
vested  with  the  discretion  to  say  whether  the  probability  of  the  loss  of  the 


Vol.  XVIL  LAW  BULIrETIN.  81 1 

274  Shaw  V.  Installation  Co.  et  al. 

evidence  is  great  enough  to  justify  the  taking  of  a  deposition.  But  no 
such  discretion  is  given  the  courts  of  this  state.  No  commission  need 
be  applied  for.  Notices  upon  opposing,  counsel  and  a  subpoena  for  the 
witness  are  the  only  two  preliminaries  to  a  deposition  before  a  notary. 
The  proceeding  takes  place  without  notice  to  the  court.  It  must  be  and 
is  conceded  that  depositions  which  would  be  classed  *Vtf  bene  esse^*'  can 
be  taken  of  residents  of  the  county  under  the  general  power  given  by  sec. 
5266,  and  that  these  may  be  taken  without  the  inie'position  of  the  court. 
It  follows  that  in  this  state,  by  sec.  5266,  there  is  given  to  the  party 
seeking  the  deposition  the  power  otherwise  placed  in  the  courts,  of  decid- 
ing whether  the  probability  of  loss  ot  evidence  is  so  great  as  to  warrant 
him  in  securing  it  by  deposition.  Nor  can  this  power  be  limited  by  any 
showing  to  the  court  in  which  the  trial  is  pending,  that  the  probability 
of  loss  of  evidence  is  very  slight.  For  it  can  never  be  proven  that  there 
is  no  posibility  of  loss  of  evidence;  for  every  man  may  die  or  leave  the 
country,  however  improbable  such  an  event  may  be.  And  so  long  as 
there  is  any  possibility,  there  is  sufficient  ground  for  the  party  to  base  a 
judgment  upon  in  favor  of  taking  the  deposition,  and  such  judgment  is 
conclusive. 

Sections  5266,  5269  and  5273  relieve  the  court  from  any  responsibility 
for  loss  of  evidence  by  the  party.  The  risk  is  the  party's,  and  by  these 
sections  it  is  in  his  power  completely  to  avoid  any  risk. 

Judge  McElroy,  in  the  Knox  county  common  pleas  court,  has  held 
a  contrary  opinion.  See  in  re  W.  R.  Langford,  15  W.  L.  B.,  267.  I 
cannot  follow  the  reasoning  of  the  learned  judge.  He  argues  that  where 
there  is  no  probability  of  a  deposition  oeing  admissible  in  evidence,  the 
party  taking  it  cannot  be  said  to  be  ^'taking  testimony  by  deposition," 
within  sec.  5266,  Rev.  Stat.,  because  there  is  no  probability  that  it  will 
ever  be  testimony.  As  stated  above,  because  of  the  uncertainty  of  human 
affairs,  it  cannot  be  said  that  there  is  absolutely  no  possibility  of  a  depo- 
sition being  used  in  evidence.  Therefore  the  only  difference  between  a 
deposition  not  testimony  at  the  time  of  taking,  and  yet  which  by  the  ruling 
of  the  judge  might  properly  be  taken  as  testimony  because  of  the  probability 
of  the  death  of  the  witness,  or  his  removal  from  the  county,  and  the  one 
which  he  holds  illegal  is  in  the  degree  of  the  probability  of  their  use  as 
testimony.  In  other  words,  he  holds  that  a  witness  by  questioning  the 
right  of  a  party  to  take  his  deposition,  may  give  the  court  the  power  to 
decide  the  probabilities  and  withhold  or  grant  the  right  to  ta^<e  a  deposi- 
tion just  as  the  Chancellor  did  in  England,  or  as  the  courts  do  in  those 
states  where  they  are  given  the  express  power  so  to  do.  It  seems  to  me 
that  such  a  construction  of  sec.  5266  savors  of  judicial  legislation,  and 
ought  not  to  be  followed. 

The  code  of  the  state  of  Kansas  in  its  provisions  for  taking  deposi* 
tions,  is  a  copy  of  ours.  ,  The  sections  referred  to  above  are  copied  word 
for  word.  The  Supreme  Court  of  that  state,  in  re  Abeles,  12  Kansas, 
451,  passed  upon  the  same  question  now  under  discussion,  and  held  that  no 
limitation  could  be  imposed  upon  a  party's  taking  depositions  of  witnesses 
living  in  the  county  where  the  cause  is  pending,  because  under  the 
statute  the  party  was  the  whole  judge  of  the  necessity  for  taking  such 
deposition.  The  same  view  was  taken  by  Judge  Barber  of  the  Cuyahoga 
common  pleas  in  in  re  Nashuler,  4  Dec.  Re.,  299. 

It  IS  urged  that  this  construction  of  the  statute  will  give  rise  to  great 
abuse;  that  a  party  will  go  fishing  for  evidence  among  the  witnesses  of  the 
opposing  party,  and  will  learn  the  case  of  His  adversary. 
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To  this  it  may  first  be  said,  that  it  is  aD  argument  more  properly 
addressed  to  the  framers  of  the  law  than  to  the  courts  construing  it.  Sec- 
ondly, there  is  likely  to  be  no  motive  for  '*fishing"  unless  the  person 
whose  deposition  is  sought  has  been  unwilling  to  state  his  knowledge  upon 
inquiry.  If  a  witness  is  so  reluctant  as  not  to  state  his  knowledge  to  a 
party  asking  it,  the  witness  cannot  complain  if  the  party  presumes  that 
the  knowledge  thus  fvithheld  may  be  useful  evidence  to  him  on  the  trial 
of  the  case,  and  that  his  refusal  to  give  information  indicates  a  desire  to 
avoid  the  trial.  Witnesses  do  not  belong  to  one  party  more  than  to 
another.  What  they  know  relevant  to  the  issue  should  be  equally  available 
to  both  sides,  and  if  they  claim  immunity  from  examination  by  deposition 
on  the  theory  that  their  testimony  is  one  side's  rather  than  the  others, 
their  claim  is  utterly  indetensible.  What  a  witness  is  presumed  to  know 
is  the  truth  and  that  cannot  vary  between  the  time  of  taking  the  deposi- 
tion and  the  trial.  If  there  is  likely  to  be  a  variance  in  the  testimony, 
the  earlier  a  witness  is  committed  to  a  statement  the  better  for  the  sake 
of  the  truth.  There  is  no  objection  that  I  know,  why  each  party  should 
not  know  the  other's  case.  Each  is  supposed  to  state  his  case  in  his 
pleading  in  the  beginning.  By  serving  notices  under  sec.  5292  Rev.  Stat., 
one  party  may  compel  the  other  to  furnish  a  copy  of  such  papers  as  he 
intends  to  use  as  evidence.  If  such  is  the  rule  in  regard  to  written  evi- 
dence, \l  is  hard  to  see  that  it  is  a  great  objection  to  our  construction  of 
sec.  5266  that  it  may  in  some  cases  enable  a  party  to  take  depositions 
which  will  disclose  to  him  the  evidence  which  his  adversary  will  produce. 

If  a  party  takes  a  deposition  it  must  be  filed.  See  sec.  5275  Rev. 
Stat.  If  he  does  not  use  it  himself,  and  it  is  admissible,  his  adversary 
may  use  it,  and  will  then  have  the  advantage  of  a  cross  examination  of 
his  own  witness.  If  it  is  not  used  at  all,  then  the  party  taking  it  must 
pay  the  costs.  This  last  condition  of  taking  testimony  is  likely  to  keep 
parties  within  reason  in  their  exercise  of  the  right  given  them  by  sec. 
5266. 

I  have  been  considering  the  question  from  a  stand  point  of  the  party. 
It  should  perhaps  be  considered  from  the  stand  point  of  the  witness.  His 
only  right  infringed  is  the  consumption  of  his  time.  I  cannot  think  that 
once  taking  his  deposition  in  addition  to  his  testimony  at  the  trial,  is  so 
great  a  deprivation  of  his  rights  as  to  warrant  a  court  in  restraining  a 
party  from  the  exercise  of  his  plain  right  under  the  statute.  It  is  no 
greater  than  to  be  called  upon  in  two  trials  of  the  same  case. 

For  the  reasons  stated  the  order  to  the  notary  will  be  to  swear  the 
witness. 

Jordan  &  Jordan,  for  plaintiffs. 

Champion  &  Williams,  for  defendant 
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STREETS—WATER  AND  SEWER  PIPES.  294 

[Hamilton  Common  Pleas.] 

f  Cincinnati  &  Avondalb  Turnpike  Co.  v.  Avondale  (Village.) 

1.  Cities  and  villages,  in  the  absence  of  an  express  reservation  by  the  owners  of  the 

soil,  have,  as  against  the  abutting  property-owners,  a  qualified  fee  in  the 
streets,  under  which  they  may  lay  water  and  sewer  pipes  under  the  surface, 
without  either  obtaining  the  consent  of  the  abutting  property-owners,  or  com- 
pensating them. 

2.  Cities  and  villages,  however,  do  not  have  the  right  over  a  turnpike  road.    The 

surface  of  such  a  road  is  the  private  property  of  the  turnpike  company,  and  is 
subject  to  the  same  rules  as  other  private  property. 

Maxwell,  J. 

This  cause  was  submitted  to  the  court  upon  a  motion  to  dissolve  a  restraining 
order  heretofore  granted,  together  with  the  affidavits  and  exhibits  offered  by 
counsel  for  plaintiff  and  defendant,  in  support  of  their  respective  claims. 

The  restraining  order  was  issued  in  favor  of  the  plaintiff  and  against  the 
defendant,  to  prevent  the  defendant  from  entering  upon  the  turnpike  road  of  the 
plaintiff,  which  extends  from  the  south  to  the  north  line  of  the  village,  excavating 
trenches  therein,  and  laying  pipes  therein  to  conduct  water  from  the  Cincinnati 
Water  Works  to  supply  residents  of  the  village* 

In  making  the  motion  to  dissolve  the  restraining  order,  counsel  for  the  defend- 
ant  rely  upon  several  grounds. 

In  May,  1866,  the  Cincinnati  &  Xenia  Turnpike  Company,  the  grantor  of  the 
plaintiff  in  this  case,  made  an  agreement  with  Robert  Mitchell  and  others,  in  which 
It  was  provided  that  Mitchell  and  his  associates  should  keep  in  repair,  according  to 
the  charter  of  the  company,  that  part  of  the  turnpike  within  the  village,  including 
the  culverts  and  drains  on  the  same,  but  should  not,  either  by  grading,  ditching, 
or  in  any  other  manner,  cause  any  damage  to  the  turnpike.  The  turnpike  company 
on  its  part  was  to  pay  Mitchell  and  his  associates  one-fourth  of  the  tolls  taken  by 
the  turnpike  company  between  the  city  and  the  five-mile  stone,  which  payments 
were  to  be  made  quarterly.  This  agreement  was  to  continue  in  force  so  long  as  the 
company  had  the  right  to  take  tolls.  This  agreement  was  assigned  by  Mitchell  and 
his  associates  to  the  village  of  Avon  dale,  and  the  village  has  ever  since  been  perform- 
ing its  part  of  the  agreement,  and  has  been  receiving  the  tolls  provided  in  the 
agreement  to  be  paid. 

Counsel  for  the  defendant  submit  that  the  foregoing  agreement  gives  the  village 
the  right  to  enter  upon  the  turnpike  and  do  the  acts  against  which  the  restrain- 
ing order  was  issued.  It  does,  undoubtedly,  g^ve  the  village  the  right  to  enter  upon 
the  road  to  make  necessary  repairs,  but  has  it  any  further  power  ?  It  seems  to  me 
that  the  agreement  was  one  of  employment.  The  turnpike  company  did  not  grant 
or  convey  to  Mitchell  and  his  a<:sociates  any  franchise  or  any  control  over  the  road. 
Mitchell  and  his  associates  had  no  right  to  collect  tolls,  they  had  no  right  to  do  any 
single  thing  authorized  by  the  charter  of  the  company  to  be  done.  They  were  only 
employed  to  keep  the  road  in  repair,  and  were  to  he  paid  for  that  service  a  propor- 
tion of  the  tolls.  The  assignment  by  Mitchell  and  his  associates  to  the  village  could 
of  course,  give  the  village  no  greater  rights  than  the  grantors  possessed.  An 
instance  of  a  different  contract  may  be  found  in  the  grant  by  the  Cincinnati  &  Xenia 
Turnpike  Company  to  the  Cincinnati  &  Avondale  Turnpike  Company,  the  plaintiff 
herein.  In  that,  the  latter  company,  the  present  plaintiff,  is  vested  with  iull  con- 
trol over  that  part  of  the  turnpike  within  the  village,  although  they  do  not  receive 
all  the  tolls.  I  do  not  think  the  Mitchell  contract  gives  the  defendant  any  right 
except  that  of  making  repairs. 

It  is  further  claimed  that  the  consent  of  the  abutting  property  ownen,  along 
the  line  of  the  tnrnpike,  who,  it  is  claimed,  own  the  soil  beneath  the  surface  of  the 
turnpike,  would  give  the  village  the  right  to  enter  npon  the  turnpike  for  the  pur- 

t  This  case  was  reversed  by  the  circuit  court,  as  stated  in  case  of  Spring  Orove 
Avenue  v.  St.  Bernard  (village),  1  Ohio  Dec,  99  100.  The  circuit  court  was  affirmed 
by  the  Supreme  Court  without  report,  April  17,  1888,  Deckman,  J  ,  dissented. 
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pose  of  laying  down  pipes.  This  claim  depends  for  its  weight  upon  getting  the 
consent  of  all  the  properly  owners,  so  as  to  make  a  chain  without  a  missing  link.  It 
appears  that  only  the  consent  of  the  majority  has  been  obtained,  which  fact  destroys 
this  defense. 

The  defendant  next  relies  on  what  may  be  called  the  unwritten  municipal  law 
with  respect  to  the  power  of  cities  and  villages  over  their  streets,  and  this  raises 
the  most  difficult  question  in  the  case.  If  we  can  determine  clearly  what  the  rights 
of  cities  and  villages  are  over  their  streets,  can  it  then  be  maintained  that  the  vil- 
lage has  the  same  control  over  the  turnpike  that  it  has  over  one  of  its  streets  ?  I 
can  find  no  authorities  upon  this  latter  question;  it  can  only  be  settled  by  reason- 
ing it  out. 

The  right  of  a  city  or  village  over  its  streets,  as  against  the  abutting  property 
owners,  or  any  other  claimants,  has  been  extended  so  as  to  permit  the  city  or  vil- 
lage to  lay  any  kind  of  pipes  beneath  the  surface  that  may  be  necessary  for  public 
uses,  such  as  water  and  sewer  pipes.  This,  of  course,  practically  destroys  the  rights 
of  the  abutting  property  owner  in  the  soil  beneath  the  surface  of  the  street,  and 
leaves  him  only  ingress  and  egress  to  and  from  his  premises. 

In  order  to  give  color  of  right  to  this  power  of  the  city  or  village  to  so  confis- 
cate the  soil,  it  has  become  necessary  to  hold  that  the  city  or  village  has  a  qualified 
fee  in  its  streets,  qualified  only  by  the  right  of  public  travel,  and  the  right  of  the 
abutting  property  owner  to  his  ingress  and  egress. 

Will  the  same  rule  apply  to  the  relation  between  the  village  and  the  turnpike? 
Does  the  village  hold  a  qualified  fee  in  the  turnpike  including  the  soil  beneath? 
[t  may  be  that  the  abuttiug  property  owners  by  uniting  together  could  give  the 
irillage  certain  rights  in  the  soil,  but  has  the  village  any  right  in  the  surface  of 
:he  turnpike? 

The  turnpike  company  by  virtue  of  its  charter,  by  purchase,  by  g^ant  and  by 
abor,  has  acquired  a  private  property  in  the  surface  of  its  road,  subject  only  to  the 
'ight  of  the  public  to  travel  over  the  road  upon  payment  of  the  prescribed  tolls. 
The  village  never  had  and  cannot  have  any  qualified  fee  in  private  property.  It 
las  only  the  right  of  eminent  domain  over  it.  If  I  am  right  in  saying  that  the 
:ity  has  the  unchallenged  right  to  lay  water  and  sewer  pipes  in  its  streets  by 
'eason  of  its  qualified  fee  therein,  then  the  converse  must  be  true,  that  where  such 
ee  does  not  exist,  the  right  does  not  exist 

It  seems  to  me  that  the  legislature  has  recognized  the  foregoing  principle  in 
he  statutes  regulating  turnpikes.  Section  3191,  Rev.  Stat.,  provides  that  no  toll 
;ate  shall  be  nearer  than  eighty  rods  to  the  limits  of  a  city  or  village,  but  that 
:ompensation  shall  be  made  to  the  company  for  the  damage  it  may  sustain  by 
;nforcement  of  such  regulation,  and  surrender  of  such  part  of  its  road,  and  that 
f  an  agreement  cannot  be  reached  between  the  parties,  the  municipal  authorities 
■hall  appropriate  such  property  in  the  manner  provided  by  law  for  the  appropria- 
ion  of  property  (meaning  no  doubt  private  property)  by  municipal  corporations. 

An  examination  of  the  various  sections  relating  to  turnpikes,  beginning  at 
472,  Rev.  Stat.,  will  show  conclusively,  I  think,  that  the  turnpikes  are  entitled  to 
he  same  protection  as  private  property  as  against  the  requirements  and  g^rants 
•f  municipal  corporations. 

I  am  of  the  opinion  that  the  village  cannot  enter  upon  and  lay  down  the 
7ater  pipes  in  the  turnpike  of  the  defendant  without  first  agreeing  upon  com* 
•ensation,  or,  if  that  cannot  be  done,  condemning  and  appropriating  the  property. 

The  motion  to  dissolve  the  injunction  will  therefore  be  overruled. 

W.  L.  Avery  and  A.  B.  Huston  for  tl  e  motion  and  village. 

Kittredge  &  Wilby  aud  Paztou  &  Warrington,  for  the  turnpike  compsnj. 
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STRIKE— UNLAWFUL  ASSEMBLY— INJUNCTION.  306 

[Cuyahoga  Common  Pleas.] 

Nvw  York,  Larb  Brib  &  Western  R.   R.  Co.  v.   John  Wbngbk 

BT  AL. 

L  An  injunction  will  lie  to  prevent  a  trespass. 

2.  Men  have  a  constitutional  right  *'to  assemble  together  in  a  peaceable  manner, 

to  consult  for  their  common  good ; "  but  an  assembling  of  men  for  the  par- 
pose  of  forming  a  combination  and  agreement  to  go  upon  the  premises  of  a 
railroad  company  to  obstruct,  interrupt  or  stop  its  business,  and  prevent  by 
force,  threats  or  intimidation,  its  employes  from  performing  their  duties,  is 
an  unlawful  assembling. 

3.  The  act  of  ''striking,"  or  discontinuing  work,  terminates  the  contract  relation 

between  employer  and  employe,  when  the  contract  is  not  for  a  specified  time. 

4.  It  is  a  trespass  for  persons  so  discontinuing  work  to  go  upon  the  premises  of 

a  railroad  company  and  interfere  with  its  business,  or,  by  force,  violence, 
threats,  intimiaation  or  request,  seek  to  induce  employes  to  join  in  such 
"strike." 

5.  When  such  combination  is  formed  for  such  common  purpose,  all  are  responsi* 

ble  for  the  acts  of  each. 

Decision  on  motion  to  dissolve  injunction. 

Stone,  J. 

This  case  is  now  before  the  court  on  a  motion  to  dissolve  the  injunc- 
tion granted  herein  on  the  fifth  day  of  the  present  monih. 

The  action  was  brought  by  the  plaintiff  as  ttie  lessee  and  operator  of 
the  New  York,  Pennsylvania  &  Ohio  Railroad,  against  the  several  defend- 
ants named,  who  had  before  that  time  been  employes  of  said  company, 
to  enjoin  and  restrain  them  from  interfering  with  said  plaintiff  in  the 
operation  of  its  railroad,  located  in  this  city  and  county. 

It  is  alleged  in  the  petition  that  '*the  plaintiff  is  engaged  in  opera- 
ting said  railroad  as  such  lessee,  under  the  laws  of  Ohio,  as  a  common 
carrier  in  said  state;  that  the  railroad  in  Cuyahoga  county,  constitutes 
the  Cleveland  terminus  of  what  is  known  as  the  Cleveland  &  Mahoning 
Valley  Company's  railroad,  which  extends  to  and  beyond  Youngstown, 
Ohio,  and  is  part  of  a  direct  through  line  of  railroad  connecting  Cleve- 
land and  Pittsburg,  and  is  also  an  essential,  mtegral  and  very  important 
part  of  a  through  line  of  railroad,  operated  and  largely  owned  by  this 
plaintiff,  between  the  cities  of  New  York  and  Chicago,  and  between  New 
York  and  Cincinnati,  and  constituting  one  of  the  largest  and  most  impor- 
tant trunk  lines  of  railroad  transportation  and  communication  in  the 
United  States.  That  what  is  known  as  the  Cleveland  yird  of  said  rail* 
road,  constitutes  an  essential,  vital  part  in  the  operation  of  said  entire 
railroad  system." 

It  is  further  alleged,  that  the  defendants  are  men  who  were  employes 
of  plaintiff  as  yard-men,  conductors  and  brakemen  in  the  Cleveland 
yard,  among  many  others  so  employed  by  the  plaintiff  as  the  force  of 
employes  by  which  it  operated  said  railroad  yard  as  a  part  of  said  rail- 
road system;  that  the  defendants,  together  with  may  others  of  the  em- 
ployes of  the  plaintiff,  are  now  out  on  **a  strike, "and  are  refusing  to 
perform  their  accustomed  labor  and  duties  under  their  employment;  that 
the  alleored  grievance  of  the  defendants  and  others  now  on  a  strike  is  the 
intention  and  direction  of  the  railroad  company,  through  its  ofiScers  and 
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superintendent,  to  discharge  from  its  force  of  employes,  and  from  any 
**crew"  in  said  force,  such  employes  as,  in  the  present  light  state  of  the 
traffic  in  said  yard  and  other  places,  should  be  found  to  be  surplus, 
supernumerary  or  unnecessary  men  to  proper  preformauce  of  the  duties 
and  labors  required  of  such  **crews. " 

That  the  plaintiff  has  never  agreed  or  contracted,  or  in  any  way  held 
out,  or  promised  or  encouraged  the  belief  in  the  defendants,  or  any  of  its 
employes,  that  it  would  keep  in  its  employment  men  whom  the  condition 
of  its  traffic  or  business  rendered  it  unriecessary,  imprudent  or  extrava- 
gant to  retain;  that  the  defendants,  with  others  whom  it  is  now  impossi- 
ble for  plaintiff  to  designate  or  name,  have  conspired  and  combined  for 
the  unlawful  purpose  of  preventing  the  plaintiff  from  moving  freight  cars 
in  its  said  yard;  that  by  threats  and  intimidation  the  defendants  have 
already  stopped  almost  entirely  the  necessary  handling,  switching  and 
movement  of  freight  cars  by  plaintiff  in  its  said  yard;  that  many  of  plain- 
tiff's said  yard  force  remained  ready  and  willing  to  continue  their  duties 
as  such  employes  in  their  labors  in  their  said  employment  in  and  about 
the  plaintiff's  said  business  as  such  common  carrier  in  said  yard;  other 
men  stand  ready  and  willing  to  accept  and  enter  upon  said  employment; 
and  that,  with  said  employes  who  remain  willing  to  perform  said  duties 
and  such  others  as  stand  ready  to  enter  said  employment,  the  plaintiff 
could  and  can  do  and  perform  its  necessary,  lawful  and  important  busi- 
ness and  duties  as  such  common  carrier  but  for  the  threats,  intimidation 
and  threatened  forcible  prevention  tnereof  by  said  defendants  and  such 
others  as  have  entered  into  such  unladrful  conspiracy  with  them. 

That  the  defendant  give  out  and  threaten  that  the  plaintiff  shall 
not  be  allowed  or  permitted  by  them  to  move  any  freight  cars  whatever 
in  said  yard  until  the  plaintiff  shall  have  agreed  and  bound  itself  not  to 
discharge  any  man  from  any  of  its  said  *'crews"  in  said  yard,  in  the 
Youngstown  yard,  on  the  Hubbard  branch  of  said  road,  and  between 
Youngstown  and  Girard.  Also,  that  no  man  shall  undertake  to  move 
such  freight  cars  for  plaintiff  in  said  Cleveland  yard  before  the  plaintiff 
shall  submit  to  said  terms  dictated  by  defendants,  on  pain  of  being  pre- 
vented by  force  and  bloodshed  by  the  defendants  and  those  so  combined 
and  conspiring  with  them  as  aforesaid.  That  plaintiff  is  now,  by  said 
unlawful  threats  and  intimidation  upon  its  employes  and  others  willing  to 
enter  on  said  employment  and  performance  of  duty,  delayed,  hindered 
and  prevented  of  full  or  any  considerable  performance  of  its  duty  as  such 
common  carrier  and  accomplishment  of  its  lawful  business,  and  that 
plaintiff  is  suffering  great  and  irreparable  damage  and  loss  to  its  busi- 
ness, profits,  property  and  duty  as  such  common  carrier  by  said  unlawful 
acts  and  threats.  That  the  consignees  and  shippers  of  freight  over  plain- 
tiff's line  passing  through,  into  or  out  of  said  Cleveland  yard  all  are 
suffering  great  and  irreparable  loss  and  damage  by  reason  of  said  acts, 
threats  and  conspiracy  aforesaid.  That  plaintiff  has  in  its  cars  so  stopped 
by  the  defendants  in  said  yard  large  quantities  of  freight  of  various  kinds 
belonging  to  its  customers,  some  of  which  is  of  a  perishable  nature,  and 
all  of  which  is  to  the  great  and  irreparable  damage  and  loss  of  plaintiff  and 
its  said  customers  to  hare  prevented  and  delayed  of  movement  as  afore- 
said; and  all  delay  in  the  handling  thereof  by  plaintiff  for  its  customers  and 
the  public  as  such  common  carrier  brings  the  plaintiff  under  great  danger 
of  liability  to  claims  for  damage  of  uncertain  amounts,  and  innumerable 
litigations  concerning  the  same  in  this  and  many  other  states. 
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It  is  further  claimed  that  the  defendants  do  not  content  themselves 
from  abstaining  and  refusing  to  themselves  perform  the  labors  of  said  em- 
ployment, but  that  they  gather  in  numbers  and  come  singly  and  in 
couples  and  in  squads  upon  the  premises,  and  into  the  yards  and  buildings, 
the  freight  houses,  engine-houses,  depots  and  offices  of  the  plaintiff,  and 
there  threaten,  notify  to  stop  work  and  impede  the  peaceably  disposed  and 
faithful  employes  of  plaintiff,  and  by  so  doing  prevent,  frighten,  alarm, 
dissuade  and  hinder  such  employes  from  discharging  their  lawful  and 
proper  duties.  That  the  state  of  things  as  existing  is  grave  and  of  an 
essentially  remediless  and  irreparable  character  by  means  of  any  possible 
action  at  law,  and  threatens  to  continue  to  grow  unless  immediately  re- 
strained by  the  order  of  the  court. 

The  prayer  is,  **that  the  defendants  and  each  of  them  may  be  com- 
manded to  keep  off  from  the  premises,  lands,  yards,  and  right-of-way  of 
the  plaintiff,  except  as  each  may  have  lawful  right  to  enter  upon  any  of 
said  premises  to  transact  any  lawful  business  with  plaintiff  ihereon,  or  law- 
fully to  cross  the  same  at  any  public  highway  thereover;  to  forbid  and  re- 
strain each  from  in  any  manner  whatever  molesting  or  interfering  with  any 
engine,  tender,  car,  switch,  coupling,  engine-house,  depot,  water-tank  or 
property,  appurtenance  or  freight  upon  said  premises  or  any  of  them;  to 
forbid  and  restrain  each  from  molesting,  threatening  or  la  any  manner  hin- 
dering any  employes  or  officer  of  plaintiff  from  discharging  his  duties  and 
employment  under  plaintiff  in  said  yard  and  on  the  premises  of  plaintiff,  or 
at  any  other  place  whatever;  to  forbid  and  restrain  said  defendants  and 
each  of  them  from  inciting,  inducing  and  persuading  others  to  do  any  of 
the  acts  and  things  aforesaid  of  which  they  are  themselves  restrained." 

The  defendants  contend  by  their  motion  to  dissolve  and  vacate  the 
injunction,  and  their  affidavits  in  support  of  the  motion,  that  the  state- 
ments contained  in  the  petition  are  not  true;  that  the  same  does  not  con- 
ain  facts  sufficient  upon  which  to  grant  an  injunction;  that  as  citizens 
of  the  state  of  Oh^o,  they  did  no  more  than  they,  under  the  law,  bad  a 
right  to  do. 

So  far  as  I  am  advised,  this  is  the  first  instance  in  Ohio  in  which 
relief  has  been  sought  in  controversies  of  this  character  by  an  appeal  to 
the  equitable  power  of  the  court  through  and  by  its  writ  of  injunction.  It 
is  cause  for  regret  to  me  that  I  have  not  had  more  time  to  devote  to  a 
matter  of  such  grave  public  concern — than  which  I  know  of  none  more 
important  and  far-reaching  in  its  consequences.  I  must,  however,  con- 
tent myself  with  such  views  as  I  am  able  to  submit  after  a  very  brief  ez« 
amination  of  the  subject. 

First — Counsel  for  defendants  claim  that  the  acts  complained  of,  if 
true,  constitute  nothing  more  than  a  mere  trespass  upon  the  premises  of 
the  plaintiff,  and  that  as  matter  of  law,  an  injunction  will  not  lie  to  pre- 
vent a  trespass,  and  that  plaintiff  has  an  adequate  remedy  at  law. 

It  is  not  doubted  but  that  at  an  early  day  courts  of  chancery  refused 
to  interfere  and  restrain  trespasses;  but  such  is  by  no  means  the  rule 
now.  If  a  trespasii  to  property  is  a  single  act,  and  is  temporary  in  its 
nature  and  effects,  so  that  the  legal  remedy  of  an  action  at  law  for 
damage  is  adequate,  equity  will  not  interfere.  The  principle  determin- 
ing the  jurisdiction  embraces  two  classes  of  cases,  and  may  be  correctly 
formulated  as  follows : 

(i.)     If  the  trespass,  although  a  single  act,  is  or  would  be  destruc* 
ttve;  if  the  injury  is  or  would  be  irreparable;  that  is,  if  the  injury  done 
3       LB       52 
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or  threatened  is  of  such  a  nature  that,  when  accomplished,  the  property 
cannot  be  restored  to  its  original  condition,  or  cannot  be  replaced,  by 
means  of  compensation  in  money,  then  the  wrong  will  be  prevented  or 
stopped  by  injunction. 

(2.)  If  the  trespass  is  continuous  in  its  nature,  if  repeated  acts  of 
wrong  are  done  or  threatened,  although  each  of  these  acts,  taken  by  it- 
self, may  not  be  destructive,  and  the  legal  remedy  may  therefore  be  ade- 
quate for  each  single  act  if  it  stood  alone,  then  also  the  entire  wrong  will 
be  prevented  or  stopped  by  injunction  on  the  ground  of  avoiding  a  repeti- 
tion of  similar  actions.     (Pomeroy*s  Eq.,  sec.  1357.) 

The  old  notion  of  not  interfering  with  persons  until  they  shall  have 
actually  commicted  a  wrong  is  fundamentally  erroneous.  The  remedy 
which  prevents  a  threatened  wrong  is,  in  its  essential  nature,  better  than 
a  remedy  which  permits  the  wrong  and  then  seeks  compensation  for  it  by 
the  pecuniary  damages  which  a  jury  may  assess.  Says  the  authority  above 
referred  to: 

*'The  ideal  remedy  in  any  perfect  system  of  administering  justice 
would  be  that  which  absolutely  precludes  the  commission  of  a  wrong, 
not  that  which  awards  punishment  or  satisfaction  for  a  wrong  after  it  is 
committed.'* 

The  petition  alleges  that  defendants  hare  conspired  and  combined 
for  the  unlawful  purpose  of  preventing  plaintiff  from  moving  its  freight 
cars;  that  by  threats  and  intimidation  the  defendants  have  already 
stopped  the  movement  of  freight  cars  in  pUintiff*s  yard;  that  with  such 
employes  as  remain  and  are  willing  to  work,  together  with  such  others  as 
stand  ready  to  be  employed,  plaintiff  could  and  can  do  and  perform  all 
its  necessary  business  as  common  carrier,  but  for  che  threats,  intimida- 
tions and  others  engaged  in  unlawful  conspiracy  with  them;  that  this 
railroad  company  is  unable  to  move  freight  or  deliver  the  same  to  con- 
signees thereof;  that  some  of  such  freight  is  of  a  perishable  character. 
These,  and  various  other  things,  are  alleged,  not  only  as  to  injury  threat- 
ened, but  injury  and  damage  already  done  and  sustained.  Applying  these 
allegations  of  fact  to  the  principles  of  law  suggested,  we  think  the  peti- 
tion makes  a  case  for  an  injunction. 

How  adequate  would  the  company's  remedy  at  law  be  against  these 
defendants  and  several  hundred  more,  should  they  by  force  or  intimida- 
tion prevent,  for  any  cons*derab]e  time,  the  transaction  of  business  and 
the  delivery  of  goods  and  merchandise  shipped  or  in  process  of  shipment 
to  all  parts  of  the  country  along  and  over  a  through  trunk  line  ?  The  mere 
statement  of  the  proposition  is  sufficient  to  exhibit  the  absurdity  of  being 
left  or  driven  to  such  a  remedy,  and  to  such  a  multiplicity  of  suits,  even 
in  the  event  that  each  and  all  of  the  parties  against  whom  an  action  would 
Jie,  were,  in  point  of  fact,  responsible.  To  my  mind  it  is  difficult  to  sec  or 
suggest  any  class  of  cases,  or  any  set  of  circumstances,  wherein  the  equi- 
table power  of  the  courts  of  this  country  can  be  more  properly  invoked  and 
exercised  than  in  such  as  this  is  alleged  to  be. 

We  hold,  then,  that  the  injunction  was  properly  issued,  and  is  the 
proper  remedy  upon  such  a  statement  of  facts  as  is  set  out  in  the  petition 
in  this  case. 

This  brings  us  to  consider  the  facts  as  developed  by  the  affidavits 
and  oral  testimony  submitted  by  both  sides  upon  the  motion  to  dissolve 
the  injunction.  Are  the  facts  as  set  out  in  this  petition  established  to 
that  extent  and  degree  that  this  injunction  should  be  continued  in  force? 
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Soriae  preliminary  considerations  may  not  'be  out  of  place  at  this 
time,  in  view  of  the  discussion  or  suggestion  of  counsel  for  defendants 
touching  the  bill  of  rights  and  the  rights  of  these  defendants  and  others  to 
assemble  together,  and  the  rights  we  all  have  as  free  men  in  this  country. 
Nobody  doubts  the  right  of  these  defendants  and  their  fellow  employes 
**to  assemble  together  in  a  peaceable  manner,  to  consult  for  their  com- 
mon good,"  for  their  mutual  benefit  and  assistance.  This  is  a  right  guaran- 
teed us  all  by  the  organic  law — the  constitution.  But  the  assembly  must 
be  for  lawful  purposes.  To  make  this  plain,  suppose  these  men,  or  any 
considerable  number  of  them,  now  on  a  '^strike,"  should  assemble  to 
consider  what  wages  would,  in  their  opinion,  be  fair  and  reasonable  for 
men  engaged  in  their  several  hazardous  employments,  and  what,  in  their 
judgment,  they  ought  to  receive,  and  what  in  their  judgment  would  be 
reasonable  rules  and  regulations,  what  would  constitute  a  reasonable 
complement  of  men  to  undertake  any  given  employment  or  undertaking. 
This  would  be  altogether  lawful  and  proper.  Suppose,  while  so  assembled, 
they  declared  their  purpose  and  formed  a  combination  and  entered  into 
an  agreement  to  go  upon  the  premises  of  this  railroad  company  to  ob- 
struct, interrupt  and  stop  its  business,  and  prevent  by  force  or  threats  or 
intimidation,  its  employes  from  performing  their  duties,  and  carried  out 
such  purpose  and  agreement,  or  undertook  so  to  do,  then  such  assembly 
would  become  and  be  atl  unlawful  assembly.  Or,  if  such  assembly 
selected  a  committee  from  among  their  number  to  do  the  very  same  thing, 
it  would  thereby  become  and  be  ?n  unlawful  assembly.  It  is  not  doubted 
that  every  m&n  has  a  right  to  work  for  whom  he  pleases,  and  to  go  where 
he  pleases,  and  to  do  what  he  pleases,  providing,  in  so  doing,  he  does 
not  trespass  on  the  rights  of  others.  And  every  man  who  seeks  another 
to  work  for  him  has  a  right  to  contract  with  that  man,  to  make  such  an 
agreement  with  him  as  will  be  mutually  satisfactory;  and,  unless  he  has 
made  a  contract  binding  him  to  a  stipulated  time,  he  may  rightfully  say 
to  such  employe  at  any  time,**I  have  no  further  need  of  your  services." 
And  with  equal  right  may  the  employe  say  to  his  employer,  **I  decline 
to  work  for  you  longer." 

Coming,  now,  to  consider  some  of  the  statements  made  in  the  affida- 
vits, I  desire  to  call  attention  to  the  claim  made  by  the  defendants  that 
they  are  still  the  employes  of  the  railroad  company.  The  language  of  the 
affidavit  to  which  they  all  make  oath  is  this:  **That  none  of  them  have 
been  discharged,  and  they  jk  ♦  *  have  been  and  are  now  employes 
of  said  plaintiff. "  And  this  counsel  for  the  defenoants  seem  to  hold  to  be 
a  correct  proposition.  In  this  belief  the  defendants  are  quite  in  error. 
When  you  quit  working  for  the  company,  by  your  own  act,  you  discharge 
the  company  from  its  obligations  to  the  contract  of  employment;  when 
the  company  discharges  men  from  its  employment,  the  contract  of  em- 
ployment is  equally  at  an  end.  It  is  a  contract  either  party  may  termi- 
nate at  will,  when  there  is  no  contract  binding  for  a  stipulated  time. 
When  you  quit  the  service  of  the  company  the  relation  of  employer  and 
employe  was  as  effectually  terminated  as  it  would  or  could  have  been  by 
any  act  of  the  company,  and  the  fact  that  the  men  had  still  in  their 
possession — and  have  yet,  perhaps — some  of  the  property  of  the  company 
(switch-key,  books  of  rules,  etc.),  would,  in  the  judgment  of  court, 
make  no  difference. 

It  is,  perhaps,  not  material,  in  the  disposition  of  this  case,  as  to 
whether  the  relation  of  employer  and  employe  exists  or  not;  but  I  thought 
it  proper  enough  to  express  what  must  be  held  undoubtedly  to  be  the  law 
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upon  that  subject.  Where  parties  see  fit  to  discontinue  their  work,  it  is 
as  much  their  privilege  to  terminate  the  contract  in  that  way  as  it  would 
be  the  privilege  of  the  railroad  company  to  discharge  them  at  anytime  for 
any  reason. 

The  main  question,  perhaps,  in  this  case  is  that  involved  in  the  con- 
duct of  these  defendants  at  or  about  the  time  they  ceased  working  for 
this  company.  As  I  recollect  it,  the  strike,  so  far  as  it  related  to  the 
Cleveland  yard,  was  inaugurated  on  the  third  of  March — possibly  on  the 
morning  of  the  fourtn ;  but  I  have  the  impression  that  it  was  the  third.  No 
matter.  Their  conduct  at  or  about  that  time  and  at  the  time  the  injunc- 
tion was  granted  is  important  in  determining  whether  or  not  this  injunc- 
tion should  be  continued,  or  whether  the  motion  to  dissolve  the  injunction 
should  be  granted. 

That  makes  it  important,  then,  to  consider  what  amounts  to  a  threat; 
what  amounts  to  an  intimidation.  The  defendants,  all  of  them,  as  well 
as  quite  a  number  of  others  who  have  heretofore  been  employes  of  the 
company,  make  oath  that  they  have  committed  no  violence;  that  they 
have  indulged  in  no  threats;  that  they  have  done  nothing  to  intimidate 
the  officers,  agents  or  present  employes  of  this  company. 

I  have  before  me  a  case  that  is  reported  in  the  Federal  Reporter,  in 
which  this  same  subject,  but  in  a  little  different  form,  was  before  the 
Federal  Court  in  the  Western  District  of  Missouri.  Two  persons  were 
before  the  court,  charged  with  a  contempt  of  the  court.  It  appears  that 
a  strike  had  before  that  time  been  inaugurated  upon  the  Wabash  system 
of  roads  west  of  the  Mississippi,  arising,  perhaps,  in  part  because  the 
reduction  of  wages,  and  in  part  because  of  an  order  issued  by  the  Master 
Mechanic  to  close  the  shops  at  a  certain  town  in  that  state.  The  court 
there  had  occasion  to  consider  three  communications  addressed  by  the 
chairman  of  the  strikers  to  certain  employes.  The  three  are  given,  and 
are  in  these  words: 

"OFFICB  op  hOCAI,  COMMITTBB, 

June  17, 1885. 

"S.  M.  Nugent,  Foreman  of  Lathes :  You  are  requested  to  stay  away  from 
the  shop  until  the  present  difficulty  is  settled.  Your  compliance  with  this  will 
command  the  protection  of  the  Wabash  employes.  But  in  no  case  are  you  to  con- 
sider this  an  intimidation. 

''(Signed),  C.  M.  Bbrry,  Chairman.'* 

"MOBBRi^y,  Mo.,  June, 
Ofpicb  op  Locai,  Committbb. 

"To  W.  P.  Sib  :  You  are  requested  to  stay  away  from  the  shops  until  this  mat- 
ter is  settled.  By  your  compliance  with  this  request  your  action  will  be  sustained 
by  the  Wabash  employes  to  the  utmost  of  their  power.  But  in  no  case  are  you  to 
consider  this  an  intimidation.  Having  sent  a  similar  notice  to  other  foremen,  the 
committee  considered  it  wise  to  give  you  an  opportunity  to  establish  yourself  for 
or  against  us. 

C.  M.  Bbrry,  Chairman.'' 

"Ofpicb  of  Local  Committbb, 

June  17,  1886. 

"Mr.  Arthur,  Poreman  R.  H.:  All  other  foremen  have  been  informed  that  it 
is  our  wish  that  they  should  remain  away  from  the  shops  until  the  present  difficulty 
is  settled,  but  in  your  case  you  are  justified  in  remaining  while  passenger  traina 
are  running;  but  we  request  you  to  confine  ^our  work  to  passenger  engines  only. 
But  in  no  case  are  you  to  consider  this  an  intimidation. 

C.  M.  Bbrrt,  Chairman."* 
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Berry,  together  with  another,  was  before  the  court,  and  this  was  the 
claim  made  against  him.  It  is  to  be  said,  perhaps,  in  this  connection, 
that  this  road  was  in  the  hands  of  a  receiver.  But  on  principle,  I  ap- 
prehend, there  is  no  essential  difference.  The  court  takes  occasion  to 
say,  in  reference  to  these  communications  signed  by  Berry  as  Chairman: 

*'Did  these  defendants,  by  what  they  did,  interfere  with  the  rights  of 
others?  *  *  ♦  The  defendants,  and  especially  Berry,  the  recognized 
leader  of  the  strikers,  did  interfere  in  the  management  of  the  road. 
To  make  this  plain,  it  is  only  necessary  to  refer  to  his  notices.  What 
Would  we  say  of  one  signing  himself  ^chairman'  who,  in  the  ordinary 
transaction  of  life,  would  give  notice  to  a  foreman  in  a  shop  to  remain 
away  from  his  work,  and  assure  him  that  a  compliance  with  the  request 
would  command  the  protection  of  a  set  of  men  who  had  combined  to 
resist  being  discharged  from  work?  What  would  we  say  of  a  man  signing 
himself  ^chairman'  of  an  organized  body  who  would  write  to  an  employe 
of  a  shop  to  stay  away  from  his  work,  and  that  by  compliance  he  would 
be  sustained  to  the  utmost  by  the  body  which  he  represented;  that  the 
committee  considered  it  wise  to  give  him  an  opportunity  to  establish 
himself  for  or  against  the  combination?  What  would  be  thought  of  a  man 
who  signed  himself  'chairman'  of  an  organized  body  writing  to  an  employe 
in  a  shop  that  he  might  remain  in  it  to  do  a  particular  kind  of  work,  but 
to  confine  himself  to  work  designated  by  the  writer?  Such  things  occur- 
ring in  ordinary  life  transactions,  no  one  of  common  sense  would  doubt 
that  such  acts  were  an  interference.  The  implied  threats  contained  in 
notices  would  justify  the  placing  of  the  perpetrators  under  peace-bonds, 
and  if  consequences  followed,  such  as  in  this  case,  the  perpetrator  be- 
comes further  amenable  to  the  law.  The  statement  in  all  of  these 
notices  that  they  are  not  to  be  taken  its  intimidations  go  to  show  beyond 
a  doubt  that  the  writer  knew  he  was  violating  the  law,  and  by  this  sub- 
terfuge sought  to  escape  its  penalties." 

These  men  were  committed  to  jail  for  a  month  for  interfering  with  the 
road,  which  was  then  in  the  custody  of  a  receiver  of  the  court. 

I  shall  come  soon  to  a  consideration  of  the  facts  as  presented  in 
these  affidavits,  with  a  view  of  determining  whether  the  case  to  which  I 
have  called  attention  would  seem  to  throw  any  light  upon  this  subject  or 
furnish  any  rule  for  guidance. 

There  is  a  case  reported  in  the  23rd  Federal  Reporter,  a  decision  by 
Judge  Brewer  in  the  Federal  Court,  in  which  he  puts  very  clearly,  in  my 
judgment,  some  viev*s  that  are  applicable  to  the  case  now  under  considera- 
tion. The  decision  is  valuable  because  of  the  simplicity  of  the  language 
employed  by  the  judge  in  giving  utterance  to  his  views  of  the  matter  be- 
fore him.  This  was  also  a  matter  that  came  up  because  of  a  strike,  upon 
the  Denver  &  Rio  Grande  Road,  I  think.  That  road  was  also  in  the 
hands  of  a  receiver.  The  c«»urt  in  that  case  makes  a  very  simple  illustra- 
tion that  commends  itself  to  the  judgment  of  every  man,  and  is  easily 
understood.  He  suggests,  in  the  first  place,  by  way  of  preliminary  con- 
sideration, this  sort  of  a  case :  Suppose  a  man  has  a  farm  of  twenty  acres, 
and  he  employes  a  man,  and  says,  **Here,  you  go  to  work  for  me;"and 
then  the  man  says,  **A11  right;  I  am  satisfied  with  the  proposition,"  and 
is  employed,  and  proceeds  to  his  work.  No  time  is  fixed,  no  period  of 
employment,  but  to  continue  so  long  as  it  is  satisfactory  to  both  parties. 
Finally  the  workman  says,  '*!  will  work  for  you  no  longer."  The  owner 
of  the  land,  in  that  instance,  would  have  no  cause  for  complaint.  The 
man  employed  was  a  free  man,  could  work  for  whom  he  pleased,  as  long 


822  OHIO  DECISIONS.  Vol.  XV II. 

Cuyahoga  Common  Pleas.  306 

as  he  pleased,  and  quit  when  he  pleased.  And  that  right  which  the  em- 
ploye had  was  the  owner's  right  also.  The  fact  that  the  owner  of  the 
land  happens  to  be  an  employer  does  not  abridge  his  freedom.  If  he  is 
tired  of  the  employer's  work,  or  if  he  dislikes  him  for  any  reason,  or  if 
he  does  not  want  any  more  of  his  assistance  on  his  place^  he  can  say  to 
him,  very  properly,  **I  have  paid  you  for  all  the  time  you  have  worked. 
You  can  now  leave  and  seek  work  elsewhere." 

**Those  are  common,  ever3'-day,  simple  rules  of  right  and  wrong  that 
we  all  recognize.  Nobody  doubts  that.  Nobody  would  think  for  a 
moment,  in  a  simple  case  of  that  kind,  of  questioning  the  right,  of  either 
of  the  parties  to  say,  'The  contract  is  at  an  end.'  And  that  which  is 
true  in  these  simple  matters,  where  there  is  a  little  piece  of  property, 
and  a  single  owner,  and  single  laborer,  is  just  as  true  when  there  is  a  large 
property,  a  large  number  of  employes  and  a  corporation  is  the  owner. 
Rules  of  right  and  wrone,  obligations  of  employer  and  obligations  of 
employe,  do  not  change  because  the  property  is,  in  the  one  instance  a 
little  bit  of  real  estate,  and  in  the  other  a  large  railroad  property;  and  if 
we  apply  these  simple,  common-place  rules  of  right  and  wrong,  we  avoid, 
often  times,  a  great  many  of  the  troubles  into  which  we  come." 

But,  he  says,  moving  on  a  little  further  to  another  matter,  suppose 
the  farmer  employs  two  men — that  he  finds,  in  the  management  of  his 
farm,  that  he  is  making  enough  so  that  he  can  employ  two  men  instead 
of  one;  but  after  a  time,  by  reason  of  the  period  of  the  year,  or  for  other 
reason,  he  sees  fit  to  dispense  with  the  services  of  one.  He  says,  **I  will 
get  along  without  the  services  of  one  of  you,"  naming  him,  "and  I  will 
do  with  the  services  of  the  other,"  and  the  one  leaves.  That  is  his  right 
— the  right  of  both.  Supposing  the  one  that  leaves  goes  to  the  one  ^ho 
has  not  left,  and  says  to  him,  "Now,  look  here;  leave  with  me,*' — giv- 
ing whatever  reasons  he  sees  fit,  whatever  reasons  he  can  adduce — and 
the  other  one  says,  **Well,  I  will  leave;*'  and  he  leaves  because  his  co- 
laborer  has  persuaded  him  to  leave — has  urged  him  to  leave;  that  is  all 
right.  The  owner  has  nothing  to  say.  He  may  think  that  the  reasons 
which  the  one  that  is  leaving  has  given  to  the  one  that  he  would  like  to 
have  stay  are  frivolous,  not  such  as  ought  to  induce  him  to  leave ;  but 
that  is  those  gentlemen's  business.  If  the  one  whom  he  would  like  to 
have  stay  is  inclined  to  go  because  his  friend  has  urged  him,  has  per- 
suaded him,  has  induced  him  to  leave,  the  owner  cannot  say  anything. 
That  is  the  right  of  both  of  these  men — the  one  to  make  suggestion,  give 
reasons,  and  the  other  to  listen  to  them  and  act  upon  them. 

'*But  supposing — and  I  will  take  the  illustration  that  I  partially 
suggested  yesterday,"  says  the  court — "supposing  one  is  discharged  and 
the  other  wants  to  stay,  is  satisfied  with  the  employment;  and  the  one 
that  leaves  goes  around  to  a  number  of  friends  and  gathers  them,  and 
they  come  around,  a  large  party  of  them  *  *  *  and  the  one  that 
leaves  comes  to  the  one  that  wants  to  stay  and  says  to  him,  *Now,  my 
friends  are  here ;  you  had  better  leave ;  I  request  you  to  leave.  *  The 
man  looks  at  the  party  that  is  standing  there.  There  is  nothing  but  a 
simple  request — that  is,  so  far  as  the  language  which  is  used;  there  is 
no  threat ;  but  it  is  a  request  backed  by  a  demonstration  of  force,  a  demon- 
stration intended  to  intimidate,  calculated  to  intimidate,  and  the  man 
says,  *WelI,  I  would  like  to  stay;  I  am  willing  to  work  here;  yet  there 
are  too  many  men  here ;  there  is  too  much  danger  of  a  demonstration ;  I 
am  afraid  to  stay.'  Now,  the  common  sense  of  every  man  tells  him  that 
is  not  a  mere  request — tells  him  that  while  the  language  used  may  be 
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very  polite,  and  be  merely  in  the  form  of  a  request,  yet  it  is  accompanied 
with  that  backing  of  force  intended  as  a  demonstration  and  calculated  to 
make  an  impression,  and  that  the  man  really  leaves  because  he  is 
intimidated. 

**If  I  take  another  illustration,  I  will  make  it  even  more  plain.  Sup- 
posing half  a  dozen  men  stop  a  coach  (a  stage  coach),  with  revolvers  in 
their  hands,  and  one  man  asks  the  passengers  politely  to  step  out  and  pass 
over  their  valuables;  and  supposing  those  men  should  be  put  on  trial 
before  any  court  for  robbery;  would  not  you  despise  a  judge  that  would 
say,  *Why,  there  was  no  violence;  there  were  no  threats;  there  was 
simply  a  request  to  these  passengers  to  hand  over  their  valuables,  and 
they  handed  them  over;  it  was  simply  a  request  and  a  loan  of  their 
valuables?'  Would  not  the  common  sense  of  every  man  say  that  that  re- 
quest, no  matter  how  politely  it  was  expressed  was  a  request  backed  by 
a  demonstration  of  force  that  was  really  intimidation,  and  made  the 
offense  robbery?  Would  not  you  expect  any  judge  to  say  that?  Would 
not  you  despise  anyone  that  would  say  otherwise?  And,  says  the 
court,  **That  is  really  the  question  here:  whether  these  parties  went 
there  simply,  as  persons  have  a  right  to  go,  to  request  engineers  and 
trainmen  to  desist  from  further  labor,  or  whether  they  went  there  under 
the  circumstances,  with  such  a  demonstration  of  force,  with  such  an 
attitude  and  an  air,  that,  although  nothing  but  a  request  was  expressed,  it 
was  a  request  which  men  did  not  dare  decline  to  comply  with." 

That  expresses,  in  pretty  simple  language,  what  undoubtedly  every 
sensible  man  would  say  is  altog^ether  a  reasonable  and  proper  rule  of  law. 

Now,  what  are  some  of  the  facts  in  this  case,  as  they  appear  from  the 
testimony  and  from  the  affidavits?  And  right  here  let  me  say,  as  to  the 
merits  of  this  controversy,  as  to  the  cause  of  this  strike,  and  as  to  the  just- 
ness of  the  complaint  which  these  men  have  against  the  company,  I  only 
know  what  the  fact  is  as  to  the  complaint.  How  well  founded  it  is,  what 
the  right  and  the  wrong  of  that  situation  may  be,  I  have  no  means  of  de- 
termining. Nor  is  that  a  question  now  before  the  court.  It  is  to  be 
hoped  that  it  may  bj  adjusted  to  the  satisfaction  of  everybody. 

The  defendants  file  several  affidavits,  in  which  they  deny,  in 
general  terms,  that  they  have  committed  any  acts  of  violence;  and  I 
think  it  is  to  be  said  to  their  commendation  that  up  to  this  moment,  so 
far  as  I  am  advised,  they  have  not  laid  a  finger  upon  any  of  the  property 
of  this  company  with  a  view  of  doing  any  harm  thereto,  or  interrupting 
the  business  of  this  company  beyond  the  fact  of  their  presence  upon  the 
premises  and  some  language  that  was  then  used  respecting  the  business. 
No  violence  has  been  done  to  property.  I  say  this  is  to  be  said  to  their 
commendation.  Now,  they  say  in  their  affidavits  that  they  have  not  in 
any  way  interfered  with  this  company ;  they  say  that  they  have  not  in- 
timidated anybody;  they  have  not  threatened  anybody;  they  have  in- 
terfered with  no  man  in  the  discharge  of  his  duties  who  is  in  the  employ- 
ment of  this  company.  They  say  that  in  general  terms.  But  two  affi- 
davits may  be  referred  to,  from  which  we  get  some  specific  language,  that 
is  said  to  have  been  employed,  and  from  which  we  may  be  able  to  form 
some  opinion  as  to  what  was  actually  done.  In  one  affidavit  it  appears 
that  on  the  fourth  of  March,  John  Wenger,  Hiram  Jordan,  John  Malone 
and  Samuel  Weitz,  four  of  these  defendants,  **came  to  the  affiant  in  the 
yard,  after  having  stopped  affiant's  switch  engine  in  said  yard,  and  John 
Wenger  acting  as  spokesman  at  that  moment  for  the  four,  said  to  affiant, 
'Don't  you  know  what  our  orders  are?'     I  replied,  *!  have  not  had  any 
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orders  from  you  yet.'  He  said,  *  Don't  move  any  more  freight  cars.'  I 
told  him  if  I  did  not  have  more  I  would  not.  Then  I  said  to  him,  'I 
want  to  put  some  coal  on  shop  track,  and  the  balance  of  these  cars  on 
No.  2  track.'  Wen ger  then  said,  'Don't  you  move  them.*  Then  after 
some  talk,  in  which  the  others  of  the  committee  joined,  they  also  telling 
me  not  to  move  them,  they  gave  me  permission  to  put  those  cars  of 
which  we  have  been  speaking  on  the  shop  track  and  on  No.  2  track,  as 
I  had  desired  to  do  and  was  in  the  act  of  doing  when  they  stopped  my 
switching  engine  and  first  came  to  me.  Then  they  made  me  promise  not 
to  move  any  more  freight  cars.  Samuel  Weitz  told  me,  *Don*t  you 
move  any  more  of  these  cars,'  and  Jordan  said  the  same  thing,  and 
Malone  said  or  told  me  that  if  we  moved  any  more  cars  there  would  be 
bloodshed  and  riot,  and  this  he  repeated  to  me  several  times.  The  other 
three  of  the  committee  then  went  away,  and  Malone  hung  about  me  and 
the  work  till  I  had  the  switching  done,  and  kept  so  near  to  the  car  that 
I  was  in  fear  lest  he  should  be  run  over.  Since  that  time  I  have  hired 
three  men,  and  with  each  of  them  done  some  work.  I  saw  five  of  the 
strikers" — ^it  does  not  appear  that  any  of  these  were  of  the  defendants — 
"the  day  before  yesterday  come  to  one  of  my  engines  and  surround  it  and 
my  men  on  it,  and  when  I  returned  from  dinner  I  had  no  men." 

Again,  it  is  said  that  the  defendant  T.  E.  Wbalen,  ''being  in  the 
office  on  the  morning  of  the  fourth  of  March,  said  he  wanted  his  time, 
and  I  told  him  he  could  get  it  at  the  superintendent's  office.  Then  he 
said,  before  he  was  done  with  us,  or  before  it  was  done  with,  he  would 
do  us  up,  or  words  to  that  effect." 

In  another  affidavit  this  language  is  used,  and  it  so  appears  in  the 
testimony  given  by  one  of  the  defendants : 

"Affiant  hi^ard  the  testimony  of  the  defendant  Frank  E-  Kellogg  in 
his  own  behalf  in  the  contempt  proceeding  herein,  wherein  the  said 
Kellogg,  as  a  witness,  upon  his  oath,  in  open  court,  said  in  substance 
that  he  himself  had  engaged  with  other  strikers  in  sending  said  commit- 
tee to  yardmaster  Keefe  to  ask  said  Keefe  not  to  move  or  undertake  to 
move  freight  cars  in  the  said  Cleveland  yard." 

It  further  appears  that  a  telegram  was  sent  from  Youngstown  to  the 
men  here,  saying  in  substance,  that  they  had  prevented  by  force  the 
moving  of  cars  there,  and  asking  them  to  be  firm  here,  or  to  do  the  same 
thing  here;  and  the  reply  was  sent  back,  **We  are  solid  here." 

Now,  as  I  say,  the  affidavits  of  the  defendants  are  to  the  effect, 
generally,  that  they  have  committed  no  acts  of  violence;  they  have  made 
no  threats;  they  have  not  sought  to  intimidate  anybody.  But  there  is  no 
denial  in  express  terms  of  the  conversation  and  the  language  said  to 
have  been  used.  For  the  purposes  of  this  hearing  it  must  be  taken  as 
having  been  uttered  precisely  as  it  is  set  out  in  this  affidavit;  and  because 
it  is  denied  in  general  terms,  we  may  assume  that  although  these  state- 
ments were  made,  they  did  not  amount  to  a  threat;  they  did  not  amount 
to  an  intimidation;  and  that  they  did  no  act  which,  in  their  opinion,  was 
open  to  any  criticism  or  rendered  them  liable  under  the  law.  I  am 
unable  to  take  that  view  of  it.  It  seems  to  me  the  language  employed 
here  is  quite  as  forcible  as  any  that  has  been  referred  to  in  the  several 
communications  made  by  the  chairman.  Berry,  in  the  case  I  have 
referred  to.  *' Don't  you  move  any  cars."  ** Don't  you  move 
these  freight  cars."  Or,  after  having  given  permission,  perhaps,  to 
move  a  few  onto  some  switch,  ** Don't  you  move  any  more;  there  will  be 
trouble  if  you  do;  there  will  be  riot;  there  will  be  blood  shed. "     It  is 
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more  than  likely  that  that  language  was  used  by  a  man  who  was  not 
altogether  in  his  right  and  sober  senses  on  that  day,  for  most  of  these 
men  are  too  level-headed  and  too  intelligent  men  to  use  that  sort  of 
language.  But  it  evidently  was  used.  At  least,  it  is  not  in  terms  de- 
nied, and  we  may  properly  assume  that  it  was  used.  Nevertheless,  they 
were  there  for  a  common  purpose,  and  that  was  to  induce  the  men  in 
charge  of  the  business  there,  the  yard-master  and  others,  to  try  to  per- 
suade them — you  may  put  it  in  the  form  ol  a  request,  if  you  please — to 
request  them  to  wholly  stop  the  freight  business  in  that  yard.  That  was 
the  purpose  of  their  visit  there,  and  coming,  as  it  is  undoubtedly  true 
they  did  come,  as  a  committee  representing  substantially  the  whole  body 
of  men  who  had  gone  out  from  that  yard,  it  had  all  the  force  and  eflect 
that  it  would  have  had  if  a  larger  number  had  come  there,  because  it 
was  with  their  approval  and  with  their  sanction.  Now,  I  apprehend  no 
court  could  be  found,  and  you  would  have  very  little  respect  for  the  judg- 
ment of  any  court,  who  would  say  that  sort  of  language  was  simply  an 
innocent  request  and  did  not  have  in  it  all  the  elements  that  go  to  make 
up  intimidation,  and  did  not  have  in  it  substantially  all  the  elements  of 
a  threat.  It  was  sufficient  to  accomplish  the  purpose.  It  had  the  very 
eflect  desired.     It  did  stop  the  wheels.     It  did  stop  the  business. 

Now  it  is  a  mistaken  notion  to  suppose  that  men  may  go  upon  the 
premises  of  another,  even  although  they  go  there  in  a  peaceable  way, 
and  express  to  men  the  notions  they  entertain,  that  they  ought  to  aban- 
don the  employment  of  the  railroad  company.  I  qtiestion  whether  they 
have  even  the  right  to  go  upon  the  premises  and  make  a  simple  request 
of  that  sort,  and  especially  so  if  back  of  all  is  the  purpose  and  intention 
to  obstruct  the  business  of  the  company  and  prevent  it  from  discharging 
its  lawful  business  as  a  common  carrier.  What  would  you  say  if  I,  or  any 
other  man  should  go  into  a  prominent  dry  goods  store  on  Superior  street 
here,  and  should  go  from  one  employe  to  another  and  say  to  them,  **It  is 
your  duty  to  quit  here,  and  you  ought  to  quit.  You  had  better  quit. 
You  must  quit.  You  are  not  earning  what  you  ought  to  earn;  you  can 
do  better.  They  are  not  treating  you  right;  you  work  too  many  hours*' 
— should  go  from  one  to  another  and  try  to  persuade  them  to  leave  the 
store  and  leave  the  employment,  to  break  the  contract  of  the  employ- 
ment? What  would  you  say,  what  would  anybody  say,  of  my  conduct 
in  doing  a  thing  of  that  sort?  Would  it  be  lawful?  I  apprehend  not. 
I  do  not  think  you  can  find  a  man  anywhere  in  his  right  mind  who  would 
say  that  I  cnuld  properly  go  in  there  and  interrupt  the  business,  engage 
these  men  in  conversation,  induce  them  to  abe.ndon  the  employment  they 
are  engaged  in,  interrupt  and  injure  the  business,  and  interfere  with  it. 
But  you  say,  perhaps  to  me,  "Why,  you  never  have  been  employed  there. 
You  do  not  occupy  any  such  position  as  we  do."  Well,  in  law  would  I  be 
in  any  better  position,  if  I  had  been  in  the  employ  of  the  firm,  and  had 
quit  of  my  own  accord,  because  I  could  do  better,  or  for  some  grievance 
that  I  believed  I  had — had  severed  my  connection,  had  removed  myself 
from  the  premises?  Would  I  have  any  better  right  to  go  in  there  and 
obstruct  the  business?     I  think  not.     And  so  in  this  case. 

From  these  facts,  it  is  clear  to  my  mind  that  these  men,  when  they 
went  there,  under  the  circumstances  under  which  they  went  there,  were 
clearly  trespassers,  and  that  it  was  altogether  and  essentially  unlawful  to 
go  there,  even,  seeking  to  compel  or  urge  or  invite  other  men  to  abandon 
their  employment,  and  to  thereby  obstruct  the  business.  It  is  a  trespass. 
It  is  a  wrong.     And  when  I  say  this  T  do  not  mean  to  question  the  right 
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of  these  men,  off  of  the  premises,  by  reasonable  and  peaceable  means,  to 
ask  other  men  who  have  been  with  them  in  the  employ  of  this  company, 
their  fellow  employes,  to  join  with  them,  or  tr}'  to  persuade  them  by 
reasonable  means,  that  it  is  for  their  benefit  and  advantage  to  go  else- 
where or  to  cease  their  employment.  I  do  not  question  that  right  I  do 
not  find  it  necessary  in  this  case  to  question  the  right.  But  what  I  do 
hold  to  be  a  correct  proposition  is  that  while  out  of  the  employment  of 
this  company,  in  this  case  as  in  any  other  case  that  may  arise,  the  parties 
so  ceasing  employment  have  no  right  to  go  upon  the  premises  and,  by 
force  or  by  violence  or  by  threats  or  by  intimidation  or  by  request,  ask 
other  men  to  join  them,  or  in  any  way  interfere  with  or  interrupt  the 
progress  of  the  business  that  is  then  being  sought  to  be  carried  on.  J  do 
not  believe  there  can  be  any  difference  of  opinion  among  reasonable  men 
on  this  subject,  and  I  think  these  troubles  arise,  in  large  measure,  out  of 
a  mistaken  notion  as  to  what  the  rights  of  men  are. 

I  do  not  think  it  necessary  at  this  time  to  go  over  at  any  considerable 
length  the  facts  as  they  are  made  to  appear  here  by  affidavit  and  by  the 
oral  testimony  offered,  beyond  what  I  have  already  done.  It  is  not  sug- 
gested that  any  one  of  the  defendants  occupies  a  position  different  from 
that  of  any  other.  They  all  occupy  substantially  the  same  relation,  and 
undoubtedly,  when  they  go  together,  or  go  on  behalf  of  others,  every- 
thing that  any  one  of  them  does  or  says  is  the  act  of  every  other  one  of 
tbem.  It  is  the  common  act.  It  is  the  act  of  all,  for  which  all  are 
equally  responsible.  However  injudicious  the  remark  of  one  man  may 
be,  however  much  it  iliay  meet  with  the  disapproval,  perhaps,  after- 
wards, of  some  ol  the  others,  yet,  when  he  is  in  their  employment  and  at 
their  request,  engaged  in  a  common  purpose,  whatever  he  says  becomes 
the  act  and  conduct  of  every  other. 

With  the  views  I  entertain  in  this  case,  I  think  this  inionctior 
ought  to  be  sustained,  and  the  motion  is  overruled. 
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[Morrow  Common  Pleas,] 

Wbslby  C.  Barr  V.  M.  L.  Rilsy  bt  AU 

Dickey,  J. 

In  an  action  for  malicious  prosecution  in  procuring  plaintiff  to  be 
indicted  by  the  grand  jury,  and  prosecuted  on  such  indictment,  the 
averment  was  sought  to  be  supported  by  the  evidence  of  one  of  the  grand 
jurors  of  what  was  testified  by  the  defendant  who  was  subpoenaed  as  a 
witness  beforo  the  grand  jury. 

Held,  that  the  evidence  was  not  competent,  and  could  only  be  taken 
in  a  case  where  the  petition  averred  that  the  indictment  was  procured  by 
the  false,  malicious  and  corrupt  testimony  of  the  party  against  whom 
damages  are  claimed. 

May  11,  1887. 
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[Highland  Common  Pleas.] 

Barbara  S.  Hisbr  v.  H.  C.  Dawson. 

1.  Where  a  hasband  gives  a  chattel  mortgage  to  his  creditor  and  the  creditor  gets 

judgment  on  the  debt  and  levies  on  the  chattels,  the  wife  cannot  claim  an 
exemption  from  execution  in  them. 

2.  The  chattel  mortgage  is  not  a  mere  waiver  by  the  husband  alone  of  the  exemp- 

tion, but  is  a  conveyance,  and  she  cannot  claim  the  exemption  any  more  than  if 
he  had  sold  the  chattel. 

Suit  in  replevin.    Heard  on  demurrer  to  second  defense. 

HUGGINS,  J. 

The  matter  of  substance  in  the  second  defense  contained  in  the 
answer  is:  (1),  that  the  defendant  is  sheriff;  (2),  that  acting  as  sheriff 
he  levied  an  execution  upon  the  chattels  in  question  and  sold  them  in 
pursuance  of  the  levy;  (3),  that  such  execution  was  issued  upon  a  judg- 
ment in  favor  of  one  B.  W.  Creed,  and  against  Allan  S.  Hiser,  husband 
of  plaintifif,  which  judgment  had  been  rendered  in  an  action  upon  a 
promissory  note;  (4),  that  Allan  S.  Hiser,  had  given  a  chattel  mortgage 
upon  the  chattels,  in  question,  being  then  the  owner  thereof,  to  Creed,  to 
secure  the  payment  of  such  note;  (5),  that  Hiser  failed  to  pay  the  note 
when  due,  judgment  being  taken  thereon  as  aforesaid. 

The  claim  made  for  the  plaintilf ,  is  that  she  had  a  right  to  select 
and  have  set  off  the  goods  levied  upon  as  exempt  from  execution  in  lieu 
of  homestead.  The  question  raised  by  the  demurrer  is:  can  a  wife 
select,  demand,  and  have  set  off  in  lieu  of  homestead,  as  exempt  from 
execution,  chattels  upon  which  her  husband  has  given  a  mortgage  to 
secure  the  judgment  creditor  for  the  debt  upon  which  the  judgment  is 
founded,  and  on  which  the  execution  issues;  he  being  the  owner  of  the 
goods  when  the  mortgage  was  made? 

It  is  admitted  by  counsel  for  demurrant  that  the  husband  would  have 
no  right  to  have  this  property  set  off; — that  the  chattel  mortgage  has 
divested  him  of  the  right  he  would  otherwise  have  had.  It  is  claimed 
however,  that  by  virtue  of  sec.  5441,  Rev.  Stat.,  as  amended  (Ohio  Laws, 
vol.  81,  14fi),  the  wife  has  this  right  though  the  husband  has  not. 

No  doubt  the  wife  can  demand  any  right  the  husband  has.  She  is 
invested  with  this  privilege  by  the  statutes  of  Ohio  and  decisions  of  the 
Supreme  Court  in  pursuance  thereof.  But  the  claim  here  is,  that  she 
has  a  greater  right  than  he  has,  and  can  do  that  which  he  cannot.  This 
claim  rests  upon  the  proposition,  thought  to  be  derived  from  the  case  of 
Frost  V.  Shaw,  3  Ohio  St.,  270,  that  the  execution  by  the  husband  of  the 
chattel  mortgage  is  a  mere  waiver  of  his  right  to  demand  the  exemption, 
and  that,  as  the  wife  has  the  same  right  and  has  not  waived  it,  it  must 
still  exist  in  her.  If  the  mortgage  were  a  mere  waiver  of  the  right  in 
question,  there  would  be  some  force  in  the  proposition.  The  making  of 
a  chattel  mortgage  doubtless  includes  such  a  waiver.  But  it  is  not  merely 
that.  A  chattel  mortgage  is  a  sale  upon  condition,  1  Pars,  on  Cont.,  669. 
•'A  chattel  mortgage  in  the  usual  form  conveys  to  the  mortgagee  the 
property  mortgaged,  and  he  thereby  becomes  the  general  owner  of  it.** 
Robinson  v.  Fitch,  26  Ohio  St.,  659,  663.     It  would  not  be  claimed  that 


828  OHIO  DECISIONS.  Vol.  XVn. 

Highland  Common  Pleas.  318 


if  Hiser,  being  the  owner,  had  sold  this  property  without  condition,  that 
any  right  remained  in  his  wife  to  have  it  exempt,  though  personally  she 
had  done  nothing  to  waive  her  right.  The  conditional  sale  is  just  as 
surely  a  divestiture  of  such  right  because  it  **conveys  to  the  mortgagee 
the  property  mortgaged,  and  he  becomes  the  general  owner  of  it."  This 
is  recognized  in  the  very  case  relied  on  for  the  plaintiff.  "The  owner  of 
chattel  property,  which  is  exempted  by  law  from  execution  and  sale  for 
the  payment  of  debts,  is  not  divested  of  the  right  of  the  disposing  of  it 
by  pledge  in  security  for  the  payment  of  debts.'*  Frost  v.  Shaw,  supra. 
If  the  owner  can  dispose  of  the  exempt  chattel  by  pledge,  what  right 
remains  in  anybody  after  such  disposition?  The  disposition  would  not 
amount  to  much  if  it  could  be  defeated  by  the  wife's  demand. 

A  chattel  mortgage  has  not  been  considered  the  best  security.  If 
the  claim  made  here  be  well  founded,  a  chattel  mortgage  is  no  security 
at  all.  If  he  who  gives  a  chattel  mortgage  on  exempt  chattels,  thereby 
cutting  off  his  own  right  to  have  them  exempt,  can  hold  the  goods 
against  the  mortgagee  simply  by  standing  back,  and  allowing  his  wife 
to  make  the  demand,  then  the  mortgage  is  vanity  and  vexation  of  spirit. 

The  solution  of  any  apparent  difficulty  in  the  question  here  presented 
lies  in  an  appreciation  of  the  legal  effect  of  a  chattel  mortgage,  which  is 
that  it  evidences  a  sale  upon  condition,  vesting  title  in  the  mortgagee, 
leaving  an  equity  in  the  mortgagor.  In  pursuance  of  such  equity  the 
wife  could  demand,  as  could  the  husband,  any  surplus  arising  from  a  sale 
of  the  mortgaged  chattels. 

Demtuxer  overruled. 


319  EMINENT  DOHAIH. 

[Hamilton  Probate  Court] 

tCiNCiNNATi  Southern  Ry.  (Trustees  op)  v.  Davii)  Banning  ht  ai,. 

After  confirmation  of  verdict  in  probate  court  in  condemnation  under  Municipal 
Code,  payment  of  the  amount  of  the  award  was  made  to  the  land  owners. 
Thereafter,  on  error  prosecuted  by  the  corporation,  the  judgment  was  reversed 
in  the  common  pleas  court,  which  reversal  was  affirmed  in  the  district  coort, 
and  the  cause  remanded  for  a  new  trial.  On  such  new  trial  the  land  owners 
pleaded  the  payment  in  estoppel  of  the  corporation's  right  to  re-trial  of  tht 
question  of  compensation.  On  motion  to  strike  answers  from  files  on  ground 
of  irrelevancy  and  immateriality,  Held: 

1.  The  judgment  having  been  reversed,  the  probate  court  is  necessarily  concluded 

by  the  judgment  of  reversal. 

2.  Appropriation  by  the  plaintiffs  is  under  the  state's  power  of  eminent   domain 

delegated  by  the  legislature  to  the  municipality. 

3.  The  constitution  contemplates  a  judicial  proceeding  to  make  the  condemnation 

effective.  The  appropriation  is  not  complete  until  there  is  a  verdict  and  a 
judgment  of  the  court  confirming  the  verdict,  and  no  title  passes  until  the 
judicial  proceeding  is  ended. 

4.  Whenever  the  corporation  is  entitled  to  take  the  land  its  former  owner  is  equally 

entitled  to  the  money. 

6.  The  deposit  of  money  in  court  is  in  legal  effect  for  the  land  owner's  use,  and  it 
belongs  to  him  as  soon  as  the  land  becomes  the  property  of  the  corporation. 
And  this  is  so,  notwithstanding  either  party  may  prosecute  error,  and  reverse 
the  judgment 

tPor  decision  of  the  common  pleas  reversing  this  holding.    See  post  21  B,  9. 
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6.  The  final  judgment  of  the  probate  court  completes  the  appropriation  for  the  pur- 

pose of  transferring  title,  whether  the  money  be  paid  mto  court  or  paid  to  the 
parties,  it  makes  no  difference  so  far  as  the  result  of  the  error  proceedings  are 
concerned. 

7.  If  the  judgment  be  reversed  on  error  there  is  then  no  verdict  and  no  judgment — 

both  of  which  are  essential. 

8.  Each  party  is  left  to  the  risk  of  any  recovery,  to  which  one  may  be  entitled 

against  the  other,  as  the  result  of  the  new  trial. 

On  the  tenth  day  of  August,  1877,  a  jury  having  been  impaneled  in  this  court,  to 
assess  the  compensation  for  property  belonging  to  this  defendant,  for  the  use  and 
benefit  of  the  city  of  Cincinnati,  in  constructing  the  Cincinnati  Southern  Railroad, 
returned  a  verdict  assessing  the  compensation  to  David  Banning  in  the  sum  of 
$9,000,  and  subsequently  an  order  was  made  by  the  court  directing  plaintiff  to  pay 
to  the  defendant  the  amount  so  found  due,  and  ordering,  on  the  payment  of  said 
sum,  that  the  defendant  surrender  the  property  so  condemned.  The  money  having 
been  paid,  the  property  surrendered,  the  plaintiffs  filed  their  petition  in  error  in 
the  court  of  common  pleas  to  reverse  the  judgment  of  this  court 

Upon  hearing  of  the  petition  in  error  the  judgment  was  reversed,  and  it  is  now  > 
sought  to  have  a  compensation  again  assessed.  To  this  proceeding  the  defendant 
files  his  answer  alleging  the  proceedijigs  heretofore  had,  the  payment  of  the  mone^, 
the  possession  of  the  property  by  the  plaintiffs,  and  denying  Uieir  right  to  agam 
have  a  compensation  assessed.  Plaintiffs  thereupon  filed  their  motion  to  strike 
from  the  files  said  answer  for  the  reason  that  said  answer  is  immaterial  to  the  issue 
of  the  case. 

GORBKI*,  J. 

The  original  proceeding  was  under  the  municipal  code.  In  the  determination 
of  the  questions  involved  we  must  be  governed  by  the  law  then  in  force.  Whether 
the  law  then  in  force  authorized  a  proceeding  in  error  is  immaterial  at  this  time. 

Proceedings  in  error  have  been  instituted  and  the  judgment  having  been 
reversed,  this  court  will  not  review  the  judgment  and  finding  of  the  common  pleas 
court,  but  is  necessarily  concluded  by  the  judgment  of  reversal,  and  this  case  must 
be  considered  as  if  the  parties  were  originally  here.  Under  the  municipal  code  in 
1877  there  was  no  statutory  provision  which  authorized  plaintiffs  to  pav  the  money 
into  court  or  to  the  parties.  The  same  having  been  paid,  however,  to  tne  party,  the 
plaintiffs  having  taken  possession  of  the  property  and  the  judgment  having  been 
reversed,  the  question  presents  itself  whether  the  plaintiffs  are  entitled  to  have 
again  a  compensation  fixed  ? 

The  constitution,  after  declaring  that  property  shall  ever  be  held  inviolate  and 
subservient  to  the  public  welfare,  provides  that  except  when  taken  in  time  of  war 
or  otlier  public  exigency  imperatively  requiring  its  seizure,  or  for  the  purpose  of 
making  or  repairing  roads,  which  shall  be  open  to  the  public  without  charge,  a  com- 
pensation shall  first  be  made  in  money  or  first  secured  by  a  deposit  of  money,  and 
such  compensation  must  be  assessed  by  a  jury.  This  means  a  jury  subject  to  the 
judicial  direction  by  a  court,  as  in  other  cases.  This  jury  is  a  tribunal  presided 
over  by  the  court,  and  under  its  direction  hearing  the  evidence  upon  the  issue,  and 
by  its  verdict  declaring  the  truth  upon  the  evidence  under  the  law  as  given  them  by 
the  court.    Smith  v.  A.  G.  W.  R.  R.  Co.,  26  Ohio  St.,  page  91. 

But  it  requires  something  more  than  a  verdict.  By  the  verdict  the  compensa- 
tion is  merely  fixed  in  the  event  the  land  is  taken.  The  constitution  contemplates 
a  judicial  proceeding  to  make  the  condemnation  effective.  The  appropriation  is 
not  complete  until  there  is  a  judgment  of  the  court  confirming  the  verdict,  and  no 
title  passes  until  the  judicial  proceeding  is  ended,  that  is,  nntil  the  verdict  of  tiie 
jury  IS  made  effective  by  a  juajjment.    Wagner  v.  R.  R.  Company,  30  Ohio   St,  47. 

The  fact  that  the  plaintiffs  paid  the  money  to  the  defendant  and  have  taken 
possession  of  the  property,  would  seem  to  make  no  difference,  since  the  property 
could  not  be  taken  except  by  due  process  of  law  and  until  a  full  compensation 
therefor  had  been  paid  to  the  owner,  and  in  that  respect  the  rights  of  the  parties 
are  mutual.  Whenever  the  corporation  is  entitled  to  take  the  land,  its  former 
owner  is  equally  entitled  to  the  money.  The  right  to  the  money  accrues  eo  insianH 
with  the  ri^ht  to  take  the  land.  The  deposit  of  money  in  court  is  in  legal  effect 
for  the  landowner's  use,  ana  belongs  to  him  as  soon  as  the  land  becomes  the  property 
of  the  corporation.     Meily  et  al.  v.  Zurmehley,  23  Ohio  St.,  628. 

And  this  is  so,  notwithstanding  either  party  may  prosecute  error  and  reverse 
the  indgment.  The  final  judgment  of  the  probate  court  completes  the  appropria- 
tion for  the  purpose  of  transferring  title.  Nor  do  I  see  any  difference  where  the 
money  has  been  paid  to  the  parties  or  it  having  been  paid  into  court ;  for  in  either 
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case  it  requires  the  judgment  of  the  court  confirming  the  verdict  The  right  of 
possession  passes  as  an  incident  of  a  consummated  appropriation  ;  to  deprive  the 
owner  ot  his  right  of  possession  until  appropriation  is  made  would  be  obnoxious 
to  the  constitution.  It  must  follow  that  the  verdict  of  the  jury  being  set  aside, 
there  is  not  now  either  a  verdict  or  a  final  judgment,  both  of  which  are  essential  to 
a  complete  appropriation.  The  motion  to  strike  the  answer  from  the  files  will  be 
granted,  and  this  case  will  proceed  on  its  merits. 

W.  T.  Porter,  for  trustees  of  Cincinnati  Southern  Railwaj. 

Judge  Huston  and  L.  Maxwell,  Jr.,  for  Banning. 

John  R.  Von  Seggetn,  for  other  property  owners. 


320  CURTEST— ADOPTED  CHILD. 

[Hamilton  Probate  Court] 

Pbtbr  Clark,  Exbcutor  v.  Robbrt  Harlan  bt  ax- 

1.  On  petition  of  an  executor  to  sell  real  estate  of  a  deceased  wife  to  pay  debts,  the 

probate  court  has  jurisdiction  to  allow  the  surviving  husband  to  be  made  a  party, 
and  to  act  on  his  consent  to  sell  free  of  his  curtesy  and  award  him  curtesy  out 
of  the  proceeds. 

2.  The  status  of  an  adopted  child  of  a  man  and  of  his  wife  is  now  such  as  that  on 

the  death  of  a  man  and  remarriage  of  his  wife  and  her  death  the  second  hus- 
band is  deprived  of  curtesy  in  the  estate  inherited  by  the  child  from  the  mother, 
but  the  second  husband  is  entitled  to  such  curtesy. 

3.  There  is  no  curtesy  in  the  interest  of  the  grandchild  of  the  deceased  wife  by  a 

former  husband. 

On  Motion  for  an  order  of  distribution  of  the  proceeds  of  sale  of 

certain  real  estate. 

GOBBEL,  J. 

The  determiDation  of  the  questions  here  involved,  requires  a  full 
statement  of  the  facts. 

Mary  Clark  and  Elliott  Clark,  her  husband,  on  the  eighth  day  of 
June,  1866,  jointly  adopted  under  the  statutes  of  Ohio,  and  by  a  proceed- 
ing in  this  court,  one  Rosaline  Jones.  Mary  and  Elliott  Clark  had  one 
son,  who  died  in  the  life- time  of  his  parents,  leaving  a  daughter,  who  is 
known  in  this  proceeding  as  Florence  Turner.  Subsequently  Elliott 
Clark  died,  leaving  this  granddaughter  Florence  and  his  adopted 
daughter,  Rosaline,  and  his  widow,  Mary  Clark.  Mary  Clark  on  the 
twenty-first  day  of  December,  1876,  intermarried  with  Robert  Harlan  and 
during  coverture  acquired  the  property  in  question.  She  died  testate 
and  seized  of  the  same,  leaving  no  issue  of  the  marriage  with  Harlan. 
Peter  H.  Clark,  who  had  been  appointed  executor,  instituted  proceedings 
in  this  court  to  sell  this  real  estate,  which  was  not  specifically  bequeathed, 
to  pay  debts  of  the  deceased,  and  made,  among  others,  Robert  Harlan  a 
defendant.  Harlan  files  his  answer,  claiming  curtesy  in  said  real  estate 
and  consenting  to  the  sale,  free  of  his  curtesy,  and  praying  the  court  to 
ascertain  the  amount  due  him  on  account  thereof ,  and  for  an  order  to  pay 
the  same.  A  sale  was  had,  and  Robert  Harlan  now  files  his  motion  for 
a  distribution,  and  to  have  his  amount  of  curtesy  paid  to  him  out  of  the 
proceeds  of  sale.  This  motion  is  resisted  by  the  heirs,  legatees  and  de- 
visees of  Mary  Harlan  for  two  reasons: 

First — That  the  estate  by  the  curtesy  did  not  exist  in  the  property 
sold. 
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Second — If  it  did  exist,  this  court  had  no  jurisdiction  to  order  it  sold. 

The  first  question  to  consider  is,  did  the  court  have  power  to  order 
a  sale  of  this  property  free  of  Harlan's  curtesy. 

It  is  maintained  that  in  the  absence  of  statutory  provision  directly 
authorizing  the  court  to  order  the  sale  of  real  estate,  either  free  of,  or  sub- 
ject to  the  curtesy,  the  motion  of  Harlan  must  be  denied.  There  being  no 
statutory  provision,  we  must  look  to  the  general  provisions,  authorizing 
proceedings  of  this  kind.  This  is  a  civil  action  under  sec.  6167  of  the 
Rev.  Stat.,  which  may  be  commenced  in  the  probate  court  or  in  the  com- 
mon pleas  court. 

The  chapter  relating  to  proceedings  of  this  kind,  further  provides, 
who  shall  be  made  parties,  and  while  Harlan  is  not  one  of  those  men- 
tioned in  said  section,  yet,  if  iiis  application  to  be  made  party,  were 
denied,  it  would  be  impossible  for  this  court  to  determine  the  equities 
between  persons,  claiming  an  interest  in  the  subject-matter,  and  to  order 
a  distribution  of  the  proceeds  of  sale  as  contemplated  by  sec.  6145  of  the 
Rev.  Stat. 

I  think  that  on  full  consideration  of  the  various  sections  of  the 
statutes,  relating  to  proceedings  of  this  kind,  it  was  intended  to  give  this 
court  full  and  complete  jurisdiction  over  the  subject-matter.  This  is 
evident,  from  the  fact  that,  prior  to  the  act  of  1858  a  proceeding  of  this 
kind  was  not  an  adverse  one,  but  the  amendatory  act  of  1858  gives  a  full 
adversary  character  to  the  petition  of  an  administrator  for  the  purpose 
of  selling  real  estate  to  pay  debts.  * 

And  it  is  so  held  in  the  case  of  Holloway  v.  Stuart,  19  Ohio  St.,  472. 

But  there  is  another  consideration  to  be  urged  in  favor  of  Harlan's 
right  to  be  made  a  party,  and  of  the  court's  power  to  pass  upon  his 
rights. 

The  common  pleas  courts  having  concurrent  jurisdiction  with  the  pror 
bate  court  in  proceedings,  would  find  ample  authority  under  sec.  6006, 
Rev.  Stat.,  for  making  Harlan  a  party,  which  carries  with  it  the  power 
to  pass  upon  his  rights.     Section  6411  provides: 

"The  provisions  of  law  governing  civil  proceedings  in  the  dourt  of 
common  pleas  shall,  so  far  as  applicable,  govern  like  proceeding  in  the 
probate  court,  when  there  is  no  provision  on  the  subject  in  this  title." 

If,  then  the  common  pleas  court  may  recur  to  sec.  6006  to  supply  a 
real  or  apparent  omission,  why  may  not  the  probate  court  in  a  proceed- 
ing under  sec.  6411  do  the  same? 

It  would  seem  that  for  this  purpose  then,  the  probate  court  has  the 
same  jurisdiction  and  the  same  power  to  determine  all  questions  involved, 
that  the  court  of  common  pleas  has,  and  has  the  same  power  to  make  a 
party  defendant,  who  has  or  claims  an  interest  in  the  controversy,  or 
who  is  a  necessary  party  to  the  complete  determination,  or  settlement  of 
the  questions  involved. 

The  next  question  to  consider,  **did  the  estate  by  the  curtesy  exist 
in  the  property  sold?" 

The  determination  of  the  right  of  Harlan  to  an  estate  by  the  curtesy 
as  a  surviving  husband,  depends  upon  the  construction  of  sec.  4176,  Rev. 
Stat,  which  reads  as  follows: 

•*Notliing  in  this  chapter  shall  be  so  construed  as  to  affect  the  right 
which  any  person  may  have  to  any  estate  by  the  curtesy  or  in  dower  in 
any  estate  of  any  deceased  persons,  and  surviving  husbands,  whether 
there  be  issue  bom  during  coverture  or  not,  shall  be  entitled  to  the  estate 
of  their  deceased' wives  by  the  curtesy,  but  if  any  deceased  wife,  leave 
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issue  or  legal  representatives  of  such  issue  by  a  former  marriage,  her 
surviving  husband  shall  not  be  entitled  to  an  estate  by  the  curtesy  in  the 
interest  of  such  issue,  or  legal  representative  of  such  issue,  in  her  estate, 
unless  the  estate  came  to  the  deceased  wife  by  deed  of  gift  from  the 
surviving  husband,  or  by  devise  or  deed  of  gift  from  his  ancestors.** 

The  property  in  question  was  not  specifically  devised  by  the  testa- 
trix, but  was  charged  with  the  payment  of  debts  and  certain  legacies, 
which  it  proved  insufficient  to  pay. 

For  these  reasons  it  is  claimed  that  Florence  Turner  had  no  interest 
in  the  same,  and  that  therefore  Harlan  is  entitled  to  curtesy  in  the  whole. 

The  question  as  to  the  extent  of  the  interest  such  issue  would  have, 
has  been  settled  in  the  case  of  Tilden  v.  Barker,  40  Ohio  St.,  411,  in 
which  the  court  held  that  the  words  **lhe  interest  of  such  issue"  referred 
to  such  interests,  as  the  issue  would  have  taken,  if  the  mother  had  died 
intestate,  and  is  merely  descriptive  of  the  extent  to  which  curtesy 
is  excluded. 

It  must  follow  that  as  against  the  interest  of  this  grandchild,  Robert 
Harlan  has  no  curtesy.  Has  he  curtesy  in  the  interest  of  the  adopted 
child?  The  solution  of  this  question  depends  upon  the  further  construc- 
tion to  be  given  to  sec.  4147,  Rev.  Stat. 

The  right  to  curtesy  at  common  law,  depends  upon  the  birth,  alive, 
of  issue  of  the  marriage 'out  of  which  the  estate  grew.  In  the  act  of  1858 
the  right  of  the  husband  was  enlarged  by  dispensing  with  the  necessity 
of  issue  born  during  the  coverture,  as  a  *pre-requisite  to  the  estate  by  the 
curtesy,  while  in  the  act  of  1869,  and  incorporated  in  sec.  4176,  Rev. 
Stat.,  that  right  was  limited  by  the  provision,  **that  if  the  deceased  wife 
shall  leave  issue  or  legal  representatives  of  such  issue  by  former 
marriage.**  To  give  the  word  **issue"  its  literal  construction  and  apply- 
ing it  to  the  laws  of  conjugation,  it  must  be  apparent  that  an  adopted 
child  is  not  **issue,**  child  of  the  blood  of  such  adopting  parents,  and  we 
must  look  to  the  statute  of  adoption  applicable  to  adoption,  to  determine 
what  legal  effect  should  be  given  to  adoption,  to  determine  what  legal 
effect  should  be  given  to  sec.  4176,  Rev.  Stat.  In  construing  the  words, 
** issue  by  former  marriage,"  the  statute  declares  that  the  adopted  child 
shall  be  the  legal  heir,  that  it  is  to  be  the  child  to  all  legal  intents  and 
purposes  of  the  adoptors,  as  if  begotten  in  lawful  wedlock. 

It  was  held  by  the  court  in  the  case  of  Upson  v.  Noble,  35  Ohio  St., 
655,  in  construing  the  act  of  adoption  in  connection  with  the  general 
statute  regulating  "descents  and  distribution"  of  personal  estates  that 
the  word  * 'child**  was  not  used  in  the  sense  of  heir,  within  the  meaning 
of  the  general  statutes  relating  to  descents  and  distribution;  that  the 
legislative  intent  was  not  to  take  away  from  the  child  the  capacity  to 
inherit  from  the  natural  parent,  nor  on  the  other  hand  the  capacity  to 
transmit  an  inheritance  to  the  natural  parent.  By  the  words  "legal  heir 
of  his  or  her  adoptor,"  a  new  capacity  was  given  to  the  child,  to-wit: 
A  capacity  on  the  partof  the  child  to  take  by  way  of  inheritance  from  the 
adopting  parent,  and  this  was  the  whole  extent  of  the  innovation. 

In  the  case  of  Bruner  v.  Briggs,  39  Ohio  St.,  478,  the  court  held, 
that  the  proviso  of  the  sec.  17  is  a  limitation  on  the  right  of  a  surviving 
husband  to  curtesy  in  his  deceased  wife's  real  estate,  made  in  favor  of 
her  issue  or  legal  representatives  of  such  issue  by  a  former  marriage. 
The  right  to  curte^  secured  by  the  general  clause  of  said  section  cannot 
be  affected  or  defeated,  by  showing  that  the  deceased  wife  left  illegiti- 
mate issue,  who  under  sec,  15  of  «fliH  section  inherited  her  estate- 
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By  the  terms  of  said  sec.  17,  as  amended,  the  provision  of  sec.  15,  as 
amended,  which  provides  that  bastards  shall  be  capable  of  inheriting  or 
transmitting  inheritance  from  and  to  the  mother,  in  like  manner  as  if 
born  in  lawful  wedlock  cannot  be  so  construed  as  to  affect  the  surviving 
husband's  curtes)'  in  the  real  estate  of  his  deceased  wife,  in  all  cases  pro- 
vided for  in  sec.  17. 

It  was  contended  in  that  case  that  as  the  statute  gives  to  bastards 
the  capacity  to  inherit  and  to  transmit  inheritance  on  the  mother's  side, 
the  same  as  if  born  in  lawful  wedlock,  this  must  be  construed  as  equiva- 
lent to  the  words  in  section  4176,  "issue  by  former  marriage."  The 
construction  contended  for  would  be  to  eliminate  from  the  statute  the 
significant  words,  "by  former  marriage,"  or  it  would  add  to  them,  the 
additional  words,  **or  leaving  illegitimate  issue." 

In  the  case  of  Lathrop  v.  Young,  26  Ohio  St.,  461,  the  court  also 
held,  that  the  act  of  April  1860,  and  the  act  of  March  29,  1869,  gave  to 
the  adopted  heir  the  legal  statute  of  a  child  of  the  adoptor,  and  the 
statute  requires  him  to  be  regarded  as  such  child,  in  tracing  descent  to 
or  from  him  in  the  cases  there  specified;  but  in  cases  which  do  not 
come  within  those  acts  the  operation  of  the  statute  of  descents  is  the 
same  as  if  this  had  not  been  passed.  It  must  be  apparent  that  by  this 
statute  giving  artificially  new  powers  and  capacities  of  inheritance  to 
others  than  legitimate  children,  confines  these  to  the  cases  clearly  and 
expressly  covered  by  their  terms,  and  are  not  to  be  so  construed  as  to 
repeal  and  nullify  the  provisions  of  sec.  4176,  Rev.  Stat.,  which  gives 
and  secures  the  right  of  curtesy  to  the  surviving  husband,  in  all  cases 
except  that  covered  by  the  proviso,  to- wit:  **In  the  interest  of  issues  of 
the  wife  by  former  marriage,  or  the  legal  representative  of  such  issue." 

It  must  follow  that  Robert  Harlan  has  curtesy  in  the  interest  of  this 
adopted  daughter. 

Stevenson  &  Day,  for  Robert  Harlan. 

W.  T.  Porter,  for  assignee  of  Beatty. 

Wulsin  &  Perkins,  for  Beatty  heirs. 

Harmon,  Colston,  Goldsmith  &  Hoadly,  for  Clark. 


CONTRACTS.  331 

(Bnperlor  Court  of  Cincinnati,  General  Term,  Pebntaiy,  1887.] 

Harmon,  Force  and  Peck,  JJ. 
t  Kir ALFY  ET  AL.  V.   MaCAUI^BY  HT  AL. 

I.  Where  one  party  to  a  contract  pnrsnant  to  its  terms  expends  money  or  incnrs 
liability  in  preparing  to  perform  it  on  his  part,  and  the  expenditures,  etc,  are 
ox'  such  a  nature  as  to  be  entirely  lost  unless  the  contract  is  fully  performed, 
he  may  recover  the  full  amount  thereof  from  the  other  party,  upon  the  letter's 
wrongful  refusal  to  perform,  upon  mere  proof  that  they  were  reasonable  and 
proper. 

%  While  such  amount  is  liable  to  be  reduced  by  any  loss  which  would  haire  been 
incurred  had  the  contract  been  fully  performed,  the  burden  is  on  the  party  in 
fault  to  show  there  would  have  been  such  loss. 

t  This  case  was  affirmed,  by  refusal  of  Supreme  Coort  of  leaTe  to  file  petftioB 
in  error,  April  24, 1888. 

8        LB         58 
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3.  When  an  oral  contract  is  made  with  a  provision  that  it  shall  afterward  be 
reduced  to  writing,  which  is  never  done,  such  contract  is  enforceable  unless  it 
affirmatively  appear  that  both  parties  understood  the  performance  of  such  pro- 
vision to  be  a  condition  to  the  contract  taking  effect, 

Harmon,  J. 

The  plaintiff  was  a  theatrical  manager  in  I<ouisvilIe,  and  the  defend- 
ants were  proprietors  of  a  troupe  engaged  in  giving  shows  around  the 
country ;  and  the  two  made  a  bargain  by  which  the  defendant  was  to 
hire  the  Exposition  Building  in  Louisville,  do  the  necessary  advertising 
and  incur  the  other  necessary  expenses  for  attracting  and  gratifying 
audiences  in  that  city,  and  on  a  certain  day  the  defendant  was  to  appear 
with  his  troupe  to  give  a  performance  extending  over  a  period  of  a  week 
or  two. 

The  plaintiff  having  rented  the  Exposition  Building  and  made  and 
incurred  various  expenses  in  preparing  it  for  the  exhibition  and  adver* 
tising  the  same,  and  procuring  other  necessary  aids  and  additions,  the 
defendant  ret  used  to  appear  with  his  troupe.  Thereupon  the  plaintiff 
brought  this  suit  for  damages  for  breach  of  the  contract. 

The  case  was  tried  to  a  jury,  and  it  is  here  on  petition  in  error,  the 
alleged  errors  arising  upon  the  charge  of  the  court.  The  principal  one, 
which  was  most  argued  by  counsel,  related  to  the  measure  of  damages. 
The  court  told  the  jury  that,  there  being  no  evidence  tending  to  show 
what  profits  could  have  been  realized  (as  it  was  apparent  from  the  nature 
of  things  that  none  could  be  given  that  would  be  worthy  of  being  called 
evidence,  because  this  was  a  special  sort  of  a  venture,  not  an  ordinary 
performance  in  a  regular  house)  the  plaintiff  made  no  claim  except  to 
be  reimbursed  for  money  expended  in  his  preparation,  and  that  he  was 
entitled  to  recover  such  expenditures  as  they  found  reasonable  and  nec- 
essary, less  any  loss  which  the  jury  might  find  would  have  been  incurred; 
that  is  to  say,  less  any  sum  which  they  might  find,  if  there  was  any,  that 
the  receipts  would  have  fallen  short  of  paying  the  expenditures ;  there 
being  a  provision  in  the  contract  for  the  division  of  gross  receipts  and 
not  for  the  division  of  net  profits.  It  is  contended  for  plaintiffs  in  error 
that  the  court  erred  in  this,  and  that  the  jury  should  have  been  told  that 
the  only  ground  of  recovery  could  be  the  value  of  the  contract,  the  an- 
ticipation of  profit,  and,  as  there  was  no  evidence  on  that  subject,  that  the 
plaintiff  was  entitled  at  most  to  nominal  damages. 

A  great  number  of  authorities  were  cited,  and  as  the  question  seems 
to  be  an  interesting  one,  we  have  examined  them  fully.  In  Massachu- 
setts the  first  case  is  Johnson  v.  Arnold,  2  Cush.,  46,  in  which  the  de- 
fendant agreed  to  supply  the  plaintiff  with  goods  to  carry  on  the  defend- 
ant's store  in  Indiana.  The  plaintiff  agreed  to  go  to  Indiana  at  once 
and  take  charge  of  the  store.  It  was  contended  that  the  plaintiff  was 
only  entitled  to  the  loss  of  the  profits  he  would  probably  have  made  in 
the  business,  but  he  was  allowed  for  loss  of  time  and  expense  in  remov- 
ing to  Indiana  and  back,  the  defendant  having  refused  when  he  got  there, 
to  carry  out  the  contract  on  his  part. 

In  Smith  v.  Sherman,  4  Cush.,  408,  the  plaintiff  in  an  action  for  a 
breach  of  promise  of  marriage  was  allowed  to  recover  her  expenses  in 
preparing  for  the  marriage.  Then  comes  the  case  of  Noble  v.  Ames 
Manufacturing  Co.,  112  Mass.,  492,  in  which,  the  defendant  having 
written  to  the  plaintiff  who  was  in  the  Sandwich  Islands,  that  if  he 
would  come  to  Massachusetts  they  would  employ  him  for  a  year,  he  was 
held  not  entitled  to  recover  the  expenses  of  removing  himself  and  family 
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to  Massachusetts  where,  on  his  arrival,  the  defendants  refused  to  emplo}- 
him.  Johnson  v.  Arnold,  supra^  was  referred  to  by  the  court,  but  with- 
out overruling  it.  The  court  say  there  was  a  manifest  difference  in  the 
facts  of  the  two  cases ;  the  difterence  was  that  in  the  former  it  was  a  part 
of  the  agreement  that  the  plaintiff  should  go  to  Indiana,  the  contract 
was  made  before  he  went  to  Indiana ;  in  the  latter  there  was  no  contract 
except  that  they  would  do  something  if  he  came  to  Massachusetts,  and 
his  coming  to  Massachusetts  might  Le  to  his  advantage  whether  he  was 
employed  or  not.  In  other  words,  those  expenses  were  not  incurred  in 
performance  of  the  contract. 

In  the  following  volume,  118  Mass.,  114,  we  find  Pond  v.  Harris, 
which  was  a  case  for  breach  of  contract  to  submit  a  dispute  to  arbitra- 
tion, and  it  was  argued  that  the  plaintiff  should  have  only  nominal  dam- 
age at  most,  because  it  must  be  presumed  that  the  arbitrators,  if  the  case 
had  been  submitted  to  them,  would  have  come  to  the  same  conclusion 
that  a  jury  had  afterward  come  to.  which  was  against  the  plaintiff;  but 
the  court  said  the  plaintiff  had  been  deprived  of  his  right  to  submit  his 
claims  to  the  tribunal  the  parties  had  agreed  on,  and  he  was  allowed  to 
recover  his  expenses  in  preparing  evidence  for  the  trial  of  the  case,  loss 
of  time,  counsel  fees  and  so  on  ;  but  his  recovery  was  subject  to  be  dimin- 
ished by  such  benefit  as  that  preparation  had  been  to  him  in  his  subse- 
quent trial ;  in  so  far  as  those  preparations  were  useful  for  the  ordinary 
trial  he  did  not  lose  them,  otherwise  he  did. 

In  Woodbury  v.  Jones,  44  New  Hampshire,  206,  we  find  a  case  like 
Johnson  v.  Arnold.  In  Durkee  v.  Mott,  7  Barb.,  423,  the  action  was  for 
the  breach  of  a  contract  by  which  the  plaintiff  was  to  raft  logs  for  the 
defendant  at  a  certain  price.  He  was  allowed  his  expenses  in  sending 
men  to  do  the  work  before  the  defendant  repudiated  the  contract.  The 
time  of  the  plaintiff  in  making  the  contract  was  not  allowed,  because, 
said  the  court,  in  the  absence  of  fraud  or  agreement  to  that  effect,  noth- 
ing preceding  the  contract  could  be  allowed  in  damages,  and  he  was  also 
allowed  his  profits,  because  no  profits  would  come  until  after  the  repay- 
ment of  his  expenses. 

In  Briggs  v.  Dwight,  17  Wend,,  71,  the  plaintiff  was  allowed  to 
recover  his  expenses  and  loss 'of  time  in  removing  his  family  and  goods 
to  a  place  where  the  defendant  had  agreed  to  rent  him  a  house. 

Then  comes  two  cases  in  New  York  cited  on  the  other  side.  In 
Masterson  v.  Smith,  7  Hill,  61,  the  contract  was  for  the  supply  of  mar- 
ble by  the  plaintiff  to  the  defendant  who  was  engaged  in  constructing  a 
public  building ;  and  the  court  held  that  the  measure  of  damages  was 
the  difference  between  the  cost  of  purchasing  and  furnishing  the  marble 
and  the  contract  price,  which  is  the  common  rule,  and  the  case  contains 
nothing  new  in  that  respect.  Also  Taylor  v.  Bradley,  89  N.  Y.,  144, 
which  is  a  case  very  much  like  Rhodes  v.  Baird,  16  Ohio  St.,  573,  the 
same  rule  was  applied  without  reference  to  these  other  cases  in  New 
York  and  elsewhere ;  and  we  will  hereafter  speak  of  Rhodes  ▼.  Baird, 
supra. 

Then  in  48  N.  Y.,  231,  Dillon  v.  Anderson,  the  plaintiff  was  to 
manufacture  and  furnish  boilers  to  the  defendants,  and  the  defendants 
notified  the  plaintiff  that  they  would  refuse  to  take  them ;  the  plaintiff 
was  permitted  to  recover  expenses  for  labor  already  done,  and  diminu- 
tion in  the  value  of  the  materials,  the  ruling  being  the  same  as  in  the 
other  cases,  limiting  him  to  the  labor  so  far  as  it  was  lost,  and  the  value 
of  the  materials  so  far  as  it  was  diminished. 
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Then,  in  101  N.  Y.,  214,  Wakeman  v.  Sewing  Machine  Co.,  the 
court  cited  the  language  of  Judge  Field,  in  Law  Reports,  1  Q.  B.  D., 
284,  that  it  must  be  assumed  tliat  the  plaintiff  would  make  some  profit ; 
that  is  to  say,  it  is  fair  to  assume  in  the  absence  of  proof  to  the  contrary, 
that  at  least  the  outlay  will  be  recovered  in  the  venture. 

In  19  Wallace,  87,  Buckley  v.  U.  S.,  the  plaintiff  was  allowed  to 
recover  for  loss  of  time,  trouble  and  expense  in  preparing  to  transport 
supplies  for  the  government,  which  supplies  the  government  concluded 
not  to  transport.  And  in  Construction  Co.  v.  Seymour,  91  U.  S.,  654r, 
the  plaintiff  was  permitted  to  recover  items  of  damage  incidental  to  the 
work  done,  the  loss  of  material  and  supplies  which  had  been  used  in 
construction,  the  expenses  of  the  hands,  etc.  If  that  case  truly  states 
the  law,  it  would  be  that  whether  a  party  can  recover  for  profits  or  not, 
meaning  what  the  parties  would  have  realized  over  and  above  the  cost 
of  producing  the  thing  or  doing  the  work,  he  may  recover  for  expendi- 
tures which  perish  in  the  expending,  for  diminution  in  articles  prepared 
or  materials  procured  for  the  particular  purpose ;  in  other  words,  that 
such  losses  as  advertising,  and  rent  of  a  building,  which  from  its  nature, 
could  be  used  for  nothing  else,  would  be  the  subject  of  damages. 

Upon  the  other  side  are  cited,  in  addition  to  the  cases  already 
referred  to,  which  are  plainly  distinguishable,  the  case  of  Adams  Express 
Co.  v.  Egbert,  86  Pa.  St.,  360,  where  the  Express  Company  was  sued  for 
the  failure  to  deliver  plans  and  specifications  which  the  plaintiff  had 
prepared  and  forwarded  lor  competition,  and  the  damages  were  held  to 
be  the  value  of  his  chances  of  succeeding,  and  not  his  costs  of  preparing 
the  plans.  An  English  case  is  cited  by  the  court  as  holding  to  the  con- 
trary, and  the  case  is  distinguishable  upon  two  grounds,  first,  that  the 
expenses  of  preparing  the  plans  were  all  incurred  before  the  contract  of 
carriage  was  entered  into,  making  the  case  like  the  Sandwich  Islands 
case  in  Massachusetts ;  and  second,  there  was  nothing  to  show  that  the 
plans  were  useless  for  any  other  purpose.  So,  the  only  rule  must  be 
that  stated. 

In  Allan  v.  Thrall,  86  Vermont,  720.  an  action  by  a  manufacturer 
for  a  breach  of  contract  by  which  the  plaintiff  was  to  make  machines  for 
the  defendant,  and  the  defendant  refused  to  receive  them,  the  jury  were 
charged  that  the  measure  of  damages  was  the  value  of  the  labor  and 
material  used  in  the  part  performance  by  the  plaintiff,  and  the  contract 
price  for  complete  machines ;  this  was  properly  held  error,  because  the 
result  of  the  ruling  would  give  the  plaintiff  both  the  cost  of  the 
material  and  labor  and  the  result,  and  he  would  have  on  hand  a  staple 
article ;  and  in  all  those  cases  where  one  of  the  parties  is  to  receive  for 
something  a  fixed  price,  the  rule  is  to  take  the  difference  between  that 
fixed  price,  and  what  it  would  cost,  or  has  cost,  if  the  other  party  is  ftdly 
prepared  to  perform  his  part. 

In  Curtis  v.  Smith,  48  Vermont,  121,  the  same  ruling  was  made  as 
in  the  other  cases,  where  the  plaintiff  had  quarried  stone  to  furnish  in  a 
building  which  he  was  to  put  up  for  the  defendant ;  and  the  court  very 
properly  held  that  all  he  was  entitled  to  claim  was  the  diminution  in  the 
value  of  the  stone  by  reason  of  its  being  prepared  for  a  particular  build- 
ing ;  that  he  could  not,  of  course,  keep  his  stone  and  recover  for  what  it 
cost  him  to  quarry  it  out  and  cut  it. 

In  Atkinson  v.  Bell,  8  B.  &  C,  277,  it  will  be  found  upon  examina- 
tion that  the  plaintiff  having  furnished  materials  to  complete  certain 
machines  ordered  by  the  defendant,  he  was  held  not  entitled  to  sue  for 
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goods  sold  and  delivered,  because  he  had  not  sold  and  delivered  them ; 
nor  could  he  recover  for  work,  labor  and  materials,  because  he  had 
expended  the  labor  and  used  the  materials,  not  on  the  property  of  the 
defendant,  but  on  his  own,  which  he  was  at  liberty  to  transler  to  some- 
body else ;  and  the  court  held  that  the  action  must  be  an  action  on  a 
breach  of  contract  to  accept.  And  in  Wigsell  v.  Sch.  Dist,  8  Q.  B.  D  , 
867,  the  defendants,  who  were  the  grantees  of  certain  land,  had  cove- 
nanted to  put  a  stone  wall  around  the  land  for  the  benefit  of  the  grantors, 
who  reserved  the  surrounding  land ;  and  it  was  contended  that  the 
grantors,  upon  the  lailure  of  the  grantees  to  build  the  wall,  were  to 
recover  what  it  would  cost  them  to  build  the  wall ;  but  the  court  said 
that  the  proper  rule  of  damages  was  the  diminution  of  value  in  their 
land  by  reason  of  there  being  no  wall  around  the  other  land,  because  it 
they  were  permitted  to  recover  what  it  would  cost  to  build  the  wall,  they 
were  under  no  obligation  to  build  it,  and  they  could  keep  the  entire 
cost,  and  the  wall  would  not  be  there,  which  would  also  be  of  some 
benefit  to  the  land  of  the  grantees ;  that  if  plaintiffs  desired  to  have  the 
wall  built,  they  should  have  sued  for  specific  performance. 

It  is  enough  to  say  from  the  examination  of  the  authorities,  and 
there  are  others  which  will  be  found  in  the  text  books  on  damages,  see 
Sutherland  113  and  notes,  to  which  we  will  not  stop  now  to  refer, 
that  the  rule  is  as  stated  above ;  that  where  one  of  the  parties  after  a 
contract  is  made,  incurs  certain  expenses,  reasonable  in  amount,  which 
both  parties  had  in  contemplation  at  the  time  the  contract  was  made  as 
necessary  to  its  performance,  he  is  not  only  entitled  to  recover  profits,  if 
he  can  prove  any,  which  would  be  what  he  would  get  over  and  above 
expenses;  but  that  he  is  also  entitled  to  recover  expenses,  properly  so 
called,  money  which,  when  expended,  is  lost,  unless  the  enterprise  pro- 
ceeds; United  States  v.  Behan,  110  U.  S.,  339.  348-346.  It  is  a  fair 
rule,  unless  the  law  is  to  say  to  injured  parties  that  it  will  furnish  them 
a  remedy,  and  then  furnish  them  only  an  illusory  one,  that  if  the  one 
party  wants  to  recover  profits,  the  burden  is  on  him  to  show  that  tLere 
would  have  been  profits ;  if  the  other  party  wants  to  insure  himself  from 
the  consequences  of  a  willful  breach  of  his  contract  by  showing  a  loss ; 
that  is  to  say,  that  if  the  contract  had  been  performed  the  other  party 
would  not  have  recovered  what  he  had  expended,  the  burden  is  on  him 
to  show  it.  It  certainly  is  consistent  with  the  general  rules  of  law  and 
presumption,  that  the  party  alleging  a  thing  shall  prove  it ;  one  party 
says,  there  would  have  been  profits,  let  him  prove  it ;  the  other  says 
there  would  have  been  a  failure  to  pay  the  expenses  in  whole  or  in 
part,  let  him  prove  it.  So  says  Justice  Field  in  England ;  so  says  the 
Supreme  Court  of  New  York.  If  that  is  not  the  rule,  then  the  law  con- 
fesses Itself  unable  to  give  a  remedy  to  the  party  who,  it  must  be  con- 
ceded, has  suffered  a  loss  by  the  wrongful  failure  of  the  other  party  to 
proceed  with  the  contract,  in  the  expectation  of  which  procedure  the 
plaintiff  has  expended  money  for  which  the  only  possibility  of  recovery 
is  in  the  contract  going  on. 

In  Rhodes  v.  Baird,  supra,  the  defendant,  having  agreed  with  the 
plaintiff  to  make  him  a  lease  for  ten  years  of  a  farm  on  which  the  plain- 
tiff was  to  plant  peach  trees,  the  plaintiff  having  planted  the  trees  and 
gone  to  other  expenses  and  kept  it  for  two  years,  the  defendant  refused 
to  make  the  lease,  and  the  question  was,  what  was  the  measure  of  dam- 
ages. The  court  said,  just  as  was  said  in  89  N.  Y.,  the  measure  of  the 
damages  was  what  the  use  of  that  farm  would  have  been  worth  for 
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the  remainder  of  the  term.  Plaintift  had  already  had  the  use  of  it,  with 
the  pea^h  trees  on  it,  for  two  years,  and  although  they  had  not  begun  to 
bear  fruit,  their  maturing  for  two  years  was  a  value  which  he  had  the 
advantage  of  by  his  right  to  sell  his  interest  in  the  lease.  So  it  was  not 
a  case  like  this  where  all  the  expenditures  vanished  on  the  refusal  of  the 
other  party  to  do  anything  toward  the  carrying  out  of  the  contract  upon 
which  depended  entirely  the  hope  of  the  plaintiff  lor  any  return  what- 
ever. The  court  said — without  referring  to  any  of  these  authorities,  and 
it  was  so  learned  a  court  that  we  must  assume  that  it  was  aware  of  this 
long  list  of  them  on  the  subject,  simply  that  in  cases  where  the  damages 
may  be  estimated  in  a  variety  of  ways,  that  mode  should  be  adopted 
which  is  most  definite  and  certain,  recognizing  the  fact  there  are  differ- 
ent ways ;  and  then  in  discussing  the  matter  very  briefly,  the  court  said, 
although  nothing  of  the  sort  was  found  in  the  syllabus,  "  neither  did  the 
question  of  the  plaintifi^s  expenditure  made  in  maintaining  or  performing 
the  contract,  furnish  the  measure  of  his  damages ;  because  if  he  made  a 
wise  investment,  he  was  entitled  to  the  benefit  of  it,  and  if  he  made  a 
bad  one  he  was  not  entitled  to  impose  the  burden  of  his  bad  bargain  on 
the  other  party."  We  do  not  understand  that  to  lay  down  the  rule,  that 
such  a  measure  of  damages  could  not  be  applied  in  any  case ;  but  the 
court  simply  said  that  that  rule  was  not  a  fair  one  for  that  case. 

We  are  of  opinion,  upon  these  authorities  as  well  as  upon  principle, 
that  the  true  rule  of  damages  was  laid  down  to  the  jury  in  this  case. 
The  bill  of  exceptions  does  not  purport  to  set  out  all  the  evidence,  and 
the  statement  as  to  just  what  the  evidence  was  upon  the  subject  of  these 
expenditures  is  somewhat  vague.  It  is  that  the  plaintiff  offered  evidence 
tending  to  show  that  in  making  the  preparations  above  mentioned  he 
had  expended  money  and  had  incurred  liabilities  amounting  in  the 
aggregate  to  so  much,  $450.00  of  which  was  for  the  rent  of  the  building 
between  certain  dates,  $1,600.00  was  for  rent  of  office,  services  of  man- 
ager for  ten  weeks,"  etc.  As  we  are  not  advised  what  the  evidence  was. 
it  is  fair  to  presume  that  certainly  all  of  these  expenses  were  of  the  class 
already  referred  to  as  pure  expenses,  and  not  in  any  sense  investments 
the  results  of  which  could  be  available  for  any  other  purpose,  except,  it 
may  be  said,  the  furniture;  whether  the  furniture  was  bought,  or 
whether  it  was  rented  is  not  stated,  nor  whether  if  any  was  bought,  it 
was  furniture  which  would  have  a  value,  or  whether  it  was  of  such  a 
nature  as  to  be  fit  only  for  that  special  purpose ;  but  being  of  the  opinion 
that  the  true  rule  of  damages  was  laid  down,  we  are  not  prepared  to 
reverse  the  judgment  unless  it  appears  conclusively  that  there  was  some 
error  in  that  respect  which  has  permitted  the  plaintiff  to  recover  the  cost 
of  the  furniture  and  at  the  same  time  have  the  furniture.  No  charge 
was  asked  of  the  court  upon  that  subject,  and  while  nothing  appears 
directly  in  the  general  charge,  the  inference  must  be  that  there  was 
nothing  in  the  testimony  calling  for  it  because,  it  would  be  necessary  if 
there  were,  by  the  very  rule  the  court  announced. 

The  only  other  question  in  the  case  arises  upon  the  exception  to 
the  charge  of  the  court  upon  the  question  whether  there  was  a  contract. 
In  substance  the  court  told  the  jury,  there  being  testimony  at  least 
tending  to  show  that  the  parties  had  made  and  carried  on  verbal  negotia- 
tions, and  agreed  to  reduce  the  contract  to  writing  at  a  later  time,  that 
if  the  parties  had  made  a  contract  verbally  it  was  a  binding  contract  not- 
withstanding the  stipulation  to  reduce  it  to  writing  afterward,  unless  the 
jury  found  that  the  parties  understood  that  the  contract  was  not  to  take 
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eflFect  until  put  in  writing;  to  that  the  defendants  excepted  and  asked 
the  court  in  substance  to  charge  the  jury  that  if  a  verbal  agreement  was 
entered  into  with  a  provision  for  its  luture  reduction  to  writing,  the 
burden  was  on  the  plaintiff  to  show  that  the  provision  aa  to  reduction  to 
writing  was  not  in  the  nature  of  a  condition  of  its  taking  efiect,  the  con- 
tract having  in  fact  never  been  reduced  to  writing. 

Without  taking  time  to  cite  authorities  on  the  question,  we  will  say 
that  an  examination  of  them,  as  well  as  a  consideration  of  the  principles 
of  contract,  leads  us  clearly  to  the  conclusion  that  the  charge  given  was 
the  correct  one.  A  writing  is  ordinarily  only  the  evidence  of  the  con- 
tract already  made,  except  in  cases  where  the  contract  is  by  correspond- 
ence, or  where  the  parties  make  a  contract  by  signing  a  writing  only.  A 
written  contract  is  ordinarily  only  the  evidence  of  something  already 
agreed  upon,  and  if  the  jury  found,  as  they  were  told  in  the  charge,  that 
the  parties  had  agreed  verbally,  the  mere  fact  they  had  also  agreed  to 
reduce  their  contract  to  an  indisputable  form  would  not  prevent  the  con- 
tract being  a  contract  if  they  failed  to  do  so  ;  but  it  would  only  fail  to  be 
a  contract  if  the  intent  of  both  parties  was  that  it  should  be  no  contract 
until  the  writing  was  produced. 

Upon  considerationr  of  all  the  points  made  we  are  of  opinion  that  thr 
judgment  should  be  affirmed. 

Wm.  Worthington  and  R.  D.  Jones,  for  plaintiff  in  error. 

Wilby  &  Wnld,  OLontra. 
Fo&cs  and  Pack,  J.  J.,  concur. 


PEDDLERS'  LICENSE.  S42 

[Franklin  Common  Pleat.] 

A.  E.  BURKHART  &  Co.  V.  COLUMBUS  (CiTT). 

« 

A  city  ordinance  compelling  hawkers  and  peddlers  to  pay  a  license  before  pnrsning 
business,  and  also  the  statute  under  which  it  was  passed,  sec.  2669,  Rey.  Stat., 
(82  O.  L.,  1 48, )  is,  in  so  far  as  applicable  to  ^oods  manufactured  outside  the 
state,  void  as  a  regulation  of  commerce  forbidden  by  the  constitution  of  the 
United  States,  and  a  dealer  who  has  been  required  to  pay  it,  may  recover  it 
t>ack. 

A  decision  has  just  been  rendered  by  Judge  Pugh,  in  the  Franklin 
county  common  pleas,  in  which  he  declares  the  Hawkers*  and  Peddlers' 
Ordinance  of  Columbus,  and  the  statute  under  which  it  was  passed  (Sec. 
2669,  Rev.  Stat.,  82  O.  L.,  148),  are  repugnant  to  the  constitution  of  the 
United  States.  The  decision  was  in  a  civil  action  brought  by  Messrs. 
A.  E.  Burkhart  &  Co.,  Cincinnati  fur  dealers,  against  the  city  to  recover 
money  paid  by  them  into  the  city  treasury  under  the  ordinance  compell- 
ing hawkers  and  street  peddlers  and  others  to  take  out  a  license  before 
pursuing  their  business. 

Messrs.  Burkhart  &  Co.  came  to  Columbus  in  December,  1886,  and 
putting  their  goods  on  exhibition  at  the  Neil  House,  invited  citizens  to 
come  and  see  them.  They  took  orders  to  be  filled  subsequently.  The 
mayor  decided  that  they  must  take  out  a  license,  and  required  them  to 
pay  the  maximum  amount  prescribed  by  the  ordinance,  namely  $50  per 
day  for  each  day  they  continued  taking  orders.  The  firm  remained  two 
days  and  paid  their  $100  for  the  privilege.     Subsequently  thev  entered 
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suit  in  the  court  of  common  pleas  to  recover  this  money.  Their  petition 
set  forth  three  grounds,  on  either  one  of  which  the  plaintiffs  claimed  that 
they  should  recover  the  license  fees  paid  to  the  city,  as  follows : 

First,  because  they  were  neither  hawkers  nor  peddlers  and  did  not 
sell  by  auction  the  goods,  these  being  the  only  class  of  persons  required 
by  statute  and  ordinance  to  pay  license. 

Second,  because  if  they  were  either  hawkers  or  peddlers,  or  sold  the 
goods  by  auction,  they  should  not  have  been  required,  to  pay  license, 
for  the  reason  that  the  goods  sold  were  manufactured  in  the  state,  and 
persons  selling  such  goods  were  exempt  from  license. 

Third,  if  they  were  either  hawkers  or  peddlers,  or  sold  the  goods  by 
auction,  and  even  if  the  goods  were  manufactured  outside  of  the  state, 
the  statute  under  which  the  ordinance  was  drawn  up  was  repugnant  to 
the  constitution  of  the  United  States,  being  a  regulation  of  commerce 
between  the  states,  and  being  therefore  a  discrimination  forbidden  by 
that  instrument.  The  case  was  tried  by  the  court  about  a  week  ago. 
On  all  of  the  above  propositions  the  court  decided  in  favor  of  the  plain- 
tiffs, and  a  judgment  was  entered  against  the  city  for  f  100.65,  the  odd 
cents  being  for  interest  claimed  by  the  firm. 

City  Solicitor  Caren,  who  represented  the  city,  took  exceptions  to 
the  decision.     (Editorial). 

(See  also  in  this  connection  the  following  remarks  on  this  statute 
from  page  161.) 

There  seems  to  be  no  doubt  but  that  it  is  within  the  power  of  mnnicipal  cor- 
porations to  pass  ordinances  licensing  shows,  peddlers,  hawkers, etc.,  provided  such 
power  is  granted  them  by  the  state.  In  other  words  it  is  within  the  power  and 
province  of  the  state  government  to  grant  such  privileges  to  the  municipal  govern- 
ment 

But  in  granting  such  power  the  state  mutt  be  careful  and  not  overreach  its 
limits  and  pass  laws  in  conflict  with  the  constitution  of  the  United  States.  And  th« 
provision  which  is  most  likely  to  be  met  with  here  by  the  state  in  its  legislation  is 
that  section  of  the  United  States  Constitution  which  provides,  '*  Congress  shall 
have  power  to  regulate  commerce    *    *    *  ,  among  the  several  states." 

This  section  prevents  any  discrimination  whatever  by  any  state  in  Bnji  law 
which  it  may  enact  in  favor  or  against  any  commercial  article. 

The  legislature  of  Ohio  has  given  municipal  corporations  within  its  limits  the 
power  to  exact  license  by  the  following:  statute : 

"  Section  2669.  The  council  of  any  city  or  village  may  provide  by  ordinance  for 
licensing  all  exhibitors  of  shows  or  performances  of  any  kind  not  prohibited  by 
law,  hawkers,  peddlers,  auctioneers  of  horses  and  other  animals  on  the  highways 
or  public  grounds  of  the  corporation,  venders  of  gunpowder  and  other  explosives, 
taverns  and  houses  of  public  entertainment,  and  hucksters  in  the  public  streets  or 
markets,  and,  in  granting  such  license,  may  exact  and  receive  such  sum  of  money 
as  it  may  think  reasonable ;  but  nothing  in  this  section  shall  be  construed  to  author- 
ize any  municipal  corporation  to  require  of  the  owner  of  any  product  of  his  own 
raising,  or  the  manufacturer  of  any  article  manufactured  by  him  m  the  state,  license 
to  vend  or  sell  in  any  way,  by  himself  or  agent,  any  such  article  or  product.  Pro- 
vided, that  in  cities  and  villages,  the  council  may  confer  upon,  vest  in  and  delegpate 
to  the  mayor  ol  such  city  or  village,  the  authority  to  grant  and  issue  licenses  and 
revoke  the  same.  Provided  further,  that  nothing  herein  contained  shall  be  con- 
strued to  limiii  the  power  conferred  upon  cities  and  villages  in  section  1692,  of  said 
Revised  Statutes."    (82  O.  L.,  148.) 

Under  and  by  virtue  of  the  authority  of  this  statute,  a  great  number  of  munic- 
ipal governments  have  passed  ordinances  in  accordance  with  its  provisions,  and  it 
has  thus  become  of  much  importance  to  the  people  of  the  state  of  Ohio. 

With  all  due  regard  to  "  the  powers  that  be  "  and  for  the  wisdom  of  the  legisla- 
ture, it  seems  to  me  that  this  law  under  the  decisions  of  the  United  States  Supreme 
Court  is  clearly  unconstitutional,  as  coming  in  conflict  with  that  provision  of  the 
constitution  above  C[uoted,  in  this  that  it  discriminates  in  favor  of  articles  raised  or 
manufactured  in  this  state  by  not  requiring  a  license  from  them,  and  requiring  it 
when  the  article  is  raised  or  manufactured  outside  of  the  state.    I  need  only  refer 
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the  reader  to  that  part  of  the  statute  which  is  italicized  and  he  will  see  at  a  glance 
the  discrimination  which  is  there  made.  It  is  so  palpable  that  it  needs  to  be  read 
but  once  to  be  easily  seen.  The  only  matter  of  surprise  is  that  the  legislature 
enacted  a  law  so  plainly  in  conflict  with  the  United  States  constitution  as  frequently 
interpreted  by  the  United  States  Supreme  Court. 

It  has  received  a  good  deal  of  attention  from  that  August  body,  and  some  of  the 
cases  were  almost  "  on  all  fours  *'  with  the  Ohio  statute. 

In  Welton  v.  Missouri,  91  U.  S.,  275,  it  was  held  that  a  statute  which  reauired 
the  payment  ot  a  license  from  persons  who  deal  in  the  sale  of  goods,  ware  and  mer- 
chandise which  are  not  the  growth,  produce  or  manufacture  ot  the  state,  by  going 
from  place  to  place  to  sell  the  same  in  the  state,  and  required  no  such  license  tax 
from  persons  selling  in  a  similar  way  goods  which  are  the  growth  and  manufacture 
of  the  state,  was  in  conflict  with  the  power  vested  in  congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several  states,  and  that  the  same  was  therefore 
unconstitutional,  null  and  void. 

In  this  case  the  plaintiff  in  error  was  a  dealer  in  sewing  machines  which  were 
manufactured  without  the  state  of  Missouri,  and  went  from  place  to  place  in  the 
state  selling  them  without  a  license  for  that  purpose.  For  this  offense  he  was 
indicted  and  convicted  in  one  of  the  circuit  courts  of  the  state,  and  was  fined  the 
sum  of  fifty  dollars,  which  on  appeal  was  affirmed  by  the  Supreme  Court  of  the 
state  on  the  ground  that  the  license  was  a  tax  upon  a  calling.  This  was,  however, 
denied  b^  the  United  States  Supreme  Court  Mr.  Justice  Field  says  in  delivering 
the  opinion:  "Where  the  business  or  occupation  consists  in  the  sale  of  the  goods, 
the  license  tax  required  for  its  pursuit  is,  in  effect,  a  tax  upon  the  goods  themselves." 

Here  it  was  said  that  the  power  was  vested  in  congress  to  insure  uniformity  of 
commercial  regulation  against  discriminating  state  legislation.  It  covers  property 
which  is  transported  as  an  article  of  commerce  from  foreign  countries,  or  among 
the  states,  from  hostile  or  interfering  state  legislation  until  it  has  mingled  with 
and  become  a  part  of  the  general  property  of  the  country,  and  protects  it,  after  it 
has  entered  the  state,  from  any  burden  imposed  by  reason  of  its  foreign  origin. 

This  statute  certainly  was  very  much  similar  to  the  Ohio  statute. 

Guy  V.  Baltimore,  100  U.  S.,  434,  involved  the  construction  of  a  very  similar 
statute.  By  an  act  of  the  General  Assembly  of  Maryland,  passed  in  the  year  1827, 
authority  was  given  to  the  mayor  and  the  city  council  of  Baltimore  to  regulate, 
establish,  charge  and  collect  to  their  use  such  rate  of  wharfage  as  they  might  think 
reasonable,  of  and  from  all  vessels  resorting  to  or  lying  at,  landing,  depositing  or 
transporting  goods  or  articles,  other  than  the  products  of  that  state,  oa  any  wharf, 
etc. 

In  pursuance  of  that  act  the  city  passed  an  act  regulating  the  public  wharves  of 
tltat  city.  By  its  33d  section  it  was  declared  that  all  goods,  wares,  or  merchandise 
landed  on  the  public  wharves  from  on  board  an}'  vessel  lying  at  said  wharves,  or 
placed  thereon  for  the  purpose  of  shipment,  or  exposure  for  sale,  other  than  the 
product  of  the  state  of  Maryland,  shall  pay  wharfage,  etc. 

The  35th  section  declares  that  *'  all  vessels  belonging  to  or  Ij^ing  at,  landing, 
depositing  or  transporting  goods  or  articles  other  than  the  production  of  this  state 
on  or  from  any  wharf,  etc.,  shall  be  chargeable,  etc. 

The  appellant,  Guy,  a  resident  citizen  of  Virginia,  was  engaged  in  the  year 
1876,  in  sailing  a  schooner,  of  which  he  was  master  and  part  owner,  from  that  state 
to  Baltimore,  laden  with  potatoes  raised  in  Virginia.  In  June  of  that  year  he  landed 
his  vessel  at  one  of  the  wharves  of  that  city.  Under  the  above  ordinance,  the  city 
harbormaster  demanded  of  him  the  payment  of  $4.40  as  wharfage.  He  refused  to 
comply  with  that  demand,  and  being  sued  by  the  city,  judgment  was  rendered 
against  him.    This  was  reversed  by  the  Supreme  Court  of  the  United  States. 

'*  Such  exactions,"  says  Mr.  Justice  Harlan,  in  the  name  of  wharfage  must  be 
regarded  as  a  taxation  upon  intestate  commerce.  Municipal  corporations,  owning 
wharves  upon  the  navigable  rivers  of  the  United  States,  and  piasi  public  corpora- 
tions transporting  the  products  of  the  country,  cannot  be  permitted,  by  discrimi- 
nation of  that  character,  to  impede  commercial  intercourse  and  traffic  among  the  sev- 
eral states,  and  with  foreign  nations. 

"In  the  exercise  of  its  police  powers,  a  state  may  keep  from  its  territory,  or  pro- 
hibit the  sale  therein  of  any  artiues  which,  in  its  judgment,  fairly  exercised  are 
prejudicial  to  the  health,  or  which  would  endanger  the  lives  of  its  people  or  their 
property.  But  if  the  state,  under  the  guise  of  exercising  its  police  power,  should 
make  such  exclusion  or  prohibition  applicable  solely  to  articles  of  that  kind,  that 
may  be  produced  or  manufactured  in  other  states,  the  courts  would  find  no  diffi- 
culty in  finding  such  legislation  to  be  in  conflict  with  the  constitution  of  the  United 
States. 
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"In  all  of  this  class  to  which  the  one  before  us  belongs,  says  Mr.  Justice  Swayne 
in  Howe  Machine  Co.  v.  Gage,  100  U.  S.,  676,  it  is  a  test  question  whether  there  ia 
any  discrimination  in  favor  of  the  state  or  of  the  citizens  of  the  state  which  enacted 
the  law.    Wherever  there  is,  such  discrimination  is  fatal. 

"In  commenting  upon  a  recent  case  where  a  similar  question  was  before  the 
court,  the  editor  of  the  Central  Law  Journal^  24  Cent  L.  J.,  160,  closes  as  follows: 
And  to  this  we  can  merely  add  that,  howsoever  cunningly  devised  an  enactment  or 
ordinance  may  be,  and  whatever  semblance  of  fairness  and  justice  it  may  bear  upon 
its  face,  if  its  operation  and  effect  is  to  place  the  citizens  of  another  state  at  a 
practical  disadvantage,  or  in  an  unfavorable  position  as  compared  with  the  denizen, 
m  the  prosecution  of  the  same  or  similar  pursuits,  it  will  fall  within  the  prohibi- 
tion of^^the  constitution,  and  whenever  a  proper  case  shall  be  presented,  it  will  be 
declared  void  by  the  Supreme  Court  of  the  United  States.** 

Quite  a  number  of  other  cases  have  arisen  in  the  Supreme  Court,  but  it  ia 
believed  that  the  cases  above  cited  are  sufficient  to  show  that  the  Ohio  statute  is 
unconstitutional. 

Wm.  M.  Rocksu 
Springfield,  Ohia 


SURETIES.  353 

[Superior  Court  of  Cincinnati,  Special  Term.] 

Nationax,  Life  Insurancb  Co.  v.  Clbmbnt  Olhabbr  bt  al. 

1.  The  failure  bv  an  employer  to  communicate  to  a  surety  of  his  servant  or  agent 

his  knowleage  of  any  misconduct  by  such  servant  or  agent  will  discharge  the 
surety  from  further  liability  on  the  bond  only  when  such  misconduct  is  of  a 
character  that  if  it  had  occurred  before  the  giving  of  the  bond  it  would  have 
been  a  fraud  by  the  employer  not  to  disclose  it  to  the  proposed  surety.  It  seems 
to  follow  from  the  opinion  in  the  case  cf  Dinsmore  Trustees  v.  Tidball,  34 
Ohio  St.,  411,  418,  that  such  misconduct  must  t>e  misconduct  involving  dis- 
honesty on  the  part  of  the  servant 

2.  Where  an  act,  though  a  breach  of  duty,  may  reasonably  consist  with  moral 

integrity,  both  the  presumption  of  innocence,  and  the  assurance  of  the  bond 
itself,  justify  the  employer  in  putting  that  construction  upon  the  misconduct 
as  a  reasonable  one  which  will  make  the  misconduct  only  a  breach  of  duty  and 
not  an  act  or  course  of  dishonesty.  It  would  certainly  Vje  unjust  to  the 
employer  to  require  him  as  between  himself  and  the  surety,  to  be  on  his  ^ard 
against  every  act  which  might  possibly  proceed  from  dishonest  intentions 
when  the  surety  has  vouched  for  the  absence  of  any  such  dishonest  intention. 

Taft,  J. 

This  is  an  action  by  plaintiffs,  a  life  insurance  company,  against 
defendants  on  their  bond  to  plaintiffs,  conditioned  that  Clement  Olhaber, 
principal  in  the  bond,  appointed  agent  of  the  plaintiff  company  in  Cin- 
cinnati, should  faithfully  discharge  his  duties  as  such  agent,  and  should 
pay  over  all  moneys  belonging  to  the  said  company.  The  breach  of  the 
bond  alleged  is  the  failure  by  Olhaber  to  pay  over  to  the  company 
$751.38  which  he  had  received  as  agent.  Olhaber  is  in  default.  The 
sureties  answer.  The  case  has  been  submitted  on  an  agreed  statement 
of  facts.  It  appears  from  the  statement  that  Olhaber  entered  the  employ 
of  the  company  April  11, 1884,  and  at  that  time  gave  the  bond  described 
above.  His  contract  of  service  was  made  with  the  general  agents  of  the 
company  at  the  time.  In  this  contract,  Olhaber  agreed  to  devote  his 
time  and  attention  to  the  interest  of  the  company,  to  put  forth  every 
effort  to  secure  all  the  business  possible  for  the  company  in  his  territory, 
reporting  and  remitting  for  all  business  in  his  hands  between  the  first 
and  fifth  of  each  month  to  Olmstead  Brothers,  the  general  agents  for  the 
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central  department  at  Cleveland.  His  sureties  did  not  know  the  terms 
of  the  contract  when  they  sig^ned  the  bond.  From  April  1884,  until 
February  1885,  Olhaber  reported  and  remitted  according  to  his  contract. 
His  report  in  February  showed  him  behind  $105.74  which  he  promised  to 
remit  in  a  few  days.  He  made  no  report  for  March,  and  his  report  for 
April  showed  him  $176.98  behind.  He  wrote  as  an  excuse  for  his 
failure  to  remit  and  report  that  he  had  had  a  severe  illness  lasting  five 
or  six  weeks.  In  Mwiy  he  sent  a  check  for  $132  reducing  his  indebted- 
ness to  $99.70.  In  June  a  check  for  $600,  reducing  his  indebtedness  to 
$73.22.  In  July  he  sent  a  check  for  $500  which  was  $53.46  less  than 
the  amount  he  reported  to  be  due  for  the  June  business,  which  increased 
his  indebtedness  to  $126.68.  He  made  no  regular  monthly  report  in 
August,  September  or  October.  During  August  and  September  he  com- 
plained of  trouble  in  his  head,  excessive  heat,  and  sickness  which  pre- 
vented his  attending  to  business,  and  gave  these  excuses  in  response  to 
letters  demanding  reports.  August  10th  he  sent  a  check  of  $250,  and 
on  September  12th  he  sent  another  check  for  $250.  He  returned  several 
policies  of  insurances  uncollected,  amounting  to  $117.74.  When  he  had 
made  his  last  report  in  July,  he  had  a  policy  and  several  receipts  on 
hand  amounting  to  $706.35.  Between  July  26,  1885,  and  September 
23d,  he  was  sent  renewals  and  policy  receipts  amounting  to  $715.82. 
This  total  of  $1,422.17  was  reduced  by  cash  paid  in  August  and  Septem- 
ber as  stated  above  and  by  receipts  returned  and  by  commissions  due 
Olhaber  to  the  amount  claimed  $751.33.  The  general  agents  getting  no 
report  from  Olhaber  October  first,  sent  repeated  letters  and  telegrams 
demanding  reports  and  remittances.  Olhaber  continued  to  make 
excuses  until  the  thirty-first  of  October,  when  he  wrote  **  I  am  unable  to 
make  settlement  at  this  time."  Olhaber  was  dismissed  and  his  sureties 
notified  of  the  deficit  in  his  accounts.  Until  October  the  general  agents 
believed  that  Olhaber  would  report  and  remit  in  full  as  soon  as  he  was  able 
to  make  collections,  and  had  no  other  reason  to  doubt  his  integrity  and 
good  faith  than  has  been  stated  above. 

The  defense  set  up  is  that  by  its  failure  to  notify  sureties  of 
Olhaber's  first  default,  and  by  continuing  him  in  service  thereafter, 
plaintiffs  released  sureties  from  all  liability  except  for  the  first  default  of 
$105.74  in  February. 

It  is  a  general  principle  of  the  law  of  creditor  and  surety  that  mere 
laches  by  the  former  in  his  treatment  of  the  principal  will  not  release  the 
surety.  The  principle  was  applied  by  Justice  Story  in  U.  S.  v.  Kirkpat- 
rick,  9  Whcaton,  720,  which  was  an  action  by  the  United  States  on  the 
bond  of  a  collector  who  was  not  removed  when  he  was  found  by  govern- 
ment ofl&cers  to  be  in  arrears  and  an  embezzler.  This  decision  has  been 
so  uniformly  followed  that  there  is  no  question  that  in  actions  on  bonds 
of  public  officers  the  defense  sought  to  be  maintained  at  bar  would  fail. 
As  the  principle  of  these  decisions  was  derived  by  Judge  Story  from 
rules  governing  the  relations  of  private  persons,  it  would  be  logical  to 
make  the  same  application  of  it  in  the  case  of  a  bond  given  to  a  private 
person. 

But  since  the  case  of  Foxall  v.  Phillips,  decided  by  the  Common 
Pleas  Bench  of  England  in  1872,  a  different  rule  has  been  applied  to 
bonds  to  private  persons,  the  justice  of  which  has  been  recognized  in  a 
greater  or  less  degree  by  the  courts  of  this  country. 

The  exact  question  raised  1  as  never  been  passed  on  in  this  state  so 
far  as  I  have  been  able  to  discover.     But  the  question  has  been  decided 
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in  England,  Massachuetts,  in  New  York,  in  Georgia,  in  Virginia,  in 
Pennsylvania,  in  Illinois  aud  Iowa.  The  decisions  are  somewhat  con- 
flicting and  require  examination.  The  leading  case  as  staled  above  is 
Foxall  V.  Phillips,  27  Law  Times  Rep.,  231 ;  7  Q.  B.  L.  R.,  6G6.  This 
was  a  declaration  on  a  contract  whereby  the  defendant  guaranteed  the 
honesty  of  one  J.  S.,  a  servant  in  the  employ  of  the  plaiutiflF,  to  the 
extent  of  ;^60.  It  was  the  duty  of  J.  S.  to  collect  money  for  plaintiffs 
and  to  account  to  her  for  all  sums  so  collected.  Breach  that  J.  S.  failed 
to  pay  over  money  to  the  amount  of  ;^60  which  he  had  collected. 
Defendant  plead  admitting  his  liability  for  the  loss  occurring  between 
June  8,  1869,  when  contract  was  made,  and  twentieth  of  November,  1869, 
when  the  plaintiff  discovered  J.  S*s.  dishonesty,  but  denying  his  liability 
thereafter  because  on  the  day  of  the  discovery,  plaintiff  agreed  to  con- 
tinue J.  S.  in  his  employ  and  to  deduct  £S  a  month  from  his  wages  to 
pay  up  the  deficit,  without  communicating  his  knowledge  of  J.  S's.  dis- 
honesty to  defendant. 

The  plea  was  sustained  by  the  common  pleas  bench.  The  opinion 
of  the  court  was  delivered  by  Quain,  J.,  for  himself,  Cockburn,  C.  J.,and 
Lush,  J.  Blackburn  agreed  to  the  judgment,  but  in  a  separate  opinion 
stated  different  grounds  for  his  conclusion. 

In  the  course  of  the  opinion  of  Quain,  J.,  occurs  the  following: 
**ir,  therefore,  it  is  correct,  as  we  think  it  is,  on  these  authorities,  to  say 
that  such  a  concealment  as  is  here  pleaded,  if  it  had  been  practiced  at 
the  time  when  the  contract  was  first  entered  into,  would  have  discharged 
the  surety,  we  think  that  in  the  case  of  a  continuing  guarantee,  a  simi- 
lar concealment  made  during  the  progress  of  the  contract  ought  to  have 
a  similar  effect  as  regards  the  future  liability  ot  the  surety  unless  his  as- 
sent has  been  obtained,  after  knowledge  of  the  dishonesty,  that  his 
guarantee  should  hold  good  during  the  subsequent  service.  *  *  *  * 
If  the  obligation  of  the  surety  is  continuing,  we  think  the  obligation  of 
the  creditor  is  equally  so,  and  that  the  representation  and  understanding 
on  which  the  contract  was  originally  founded  continue  to  apply  to  it 
during  its  continuance,  and  until  its  termination." 

Blackburn,  J.,  in  the  course  of  his  opinion,  after  disagreeing  with 
the  reasoning  of  the  court,  says :  "Now  the  law  gives  the  master  the 
right  to  terminate  the  employment  of  a  servant  on  his  discovering  that 
the  servant  is  guilty  of  fraud.  He  is  not  bound  to  dismiss  him,  and  if 
he  elects,  after  knowledge  of  the  fraud,  to  continue  him  in  his  service, 
he  cannot  at  any  subsequent  time  dismiss  him  on  account  of  that  which 
he  has  waived  or  condoned.  This  right  the  master  may  use  for  his  own 
protection.  If  this  right  to  terminate  the  employment  is  one  of  those 
remedies  which  the  surety  has  a  right  to  require  to  have  exercised  for 
the  surety's  protection,  it  seems  to  follow  that,  by  waiving  the  forfeiture 
and  continuing  the  employment  without  consulting  the  surety,  the  prin- 
cipal has  discharged  him.  It  never  had  been  determined,  as  far  as  I  can 
find,  in  any  case,  in  equity,  that  the  surety  has  this  right.  There  are 
dicta  tending  that  way."  The  justice  then  approves  the  dicta  and  sus- 
tains the  plea. 

The  different  grounds  for  this  judgment  as  shown  by  the  opinions 
lead  to  two  very  different  rules  for  determining  when  the  employer  is 
bound  to  communicate  to  the  surety  misconduct  of  the  employed. 

If  the  rule  is  to  be  taken  from  the  opinion  of  the  court,  then  only 
that  conduct  of  the  servant  must  be  communicated  which,  if  it  had  oc- 
curred and  was  known   to  the  employer  before  the  guaranty,  it  would 
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have  been  a  fraud  on  the  part  of  the  employer  to  conceal  from  the  pro- 
posed guarantor. 

If,  however,  the  rule  is  to  be  taken  from  the  reasoning  of  the  opin- 
ion of  Blackburn,  J.,  then  the  employer  is  bound  to  communicate  to  the 
surety  any  conduct  of  the  servant  in  breach  of  the  guaranty,  for  which 
the  employer  might  dismiss  the  servant.  The  latter  rule  is  much  the 
wider.  For  it  is  plain  that  there  may  be  many  acts  of  a  servant  in  his 
employment  which,  though  a  breach  of  his  duty  and  ground  for  dismis- 
sal, might  yet  not  be  of  such  a  character  that  a  failure  by  the  employer 
to  disclose  to  the  surety  such  acts  committed  before  the  execution  of  the 
bond  would  be  a  fraud  on  the  part  of  the  employer. 

From  these  two  different  grounds  supporting  the  judgment  of  Fox- 
all  V.  Phillips,  has  arisen  the  conflict  of  authority  on  the  question  pre- 
sented at  bar. 

Sanderson  v.  Aston,  L.  R.,  8  Exch.,  72,  follows  the  rule  growing 
out  of  the  reason  of  the  opinion  by  Justice  Blackburn.  In  that  case, 
action  was  on  a  bond  of  a  clerk  and  traveller  for  breaches  in  failing  to 
pay  over  sums  of  money.  The  defense  was  that  the  clerk  before  the 
commission  of  the  said  defaults,  committed,  during  the  said  service, 
divers  other  defaults  of  the  same  kind,  and  the  plaintiff,  though  well 
knowing  the  last  mentioned  defaults,  wholly  omitted  to  inform  the  de- 
fendant, and  continued  to  employ  said  clerk  in  his  service,  and  the  de- 
faults sued  on  were  committed  during  continuance  of  the  service.  Chief 
Baron  Kelly  in  sustaining  the  plea,  admitted  that  the  plea  showed  no  dis- 
honesty, but  said  that  Foxall  v.  Phillips  clearly  showed  that  any  default 
or  breach  of  duty,  whether  by  dishonesty  or  not,  must  be  communicated 
by  the  employer  to  the  surety,  on  the  ground  that  the  surety  is  entitled 
to  call  on  the  employer  to  dismiss  the  servant  or  agent.  Now,  it  is  sub- 
mitted, that  Foxall  v.  Phillips  does  not  clearly  show  such  a  principle,  ex- 
cept in  the  separate  opinion  of  Justice  Blackburn.  And  in  the  opinion 
of  Justice  Blackburn  it  will  be  found  that  the  dicta  upon  which  he  relied 
for  the  existence  of  an  equitable  remedy  of  the  surety  in  calling  upon 
the  employer  to  dismiss  the  servant  are  in  cases  in  which  the  ground  for 
dismissal  was  dishonesty.  See  Burgess  v.  Eve,  43  L.  R.  Eq.,  450.  And 
the  opinion  of  Justice  Blackburn  was  rendered  in  a  case  where  there  was 
a  like  ground.  With  one  exception,  the  courts  of  this  country  have  re- 
fused to  follow  the  Court  of  Exchequer  in  Sanderson  v.  Aston. 

In  the  case  of  the  Watertown  Fire  Ins.  Co.  v.  George  W.  Simmons 
et  al.,  131  Mass.,  85,  an  agent  of  an  insurance  company  gave  a  bond  with 
sureties  to  the  company,  conditioned  for  the  faithful  performance  of  his 
duties  as  agent  according  to  the  by-laws  of  the  company.  A  by-law  re- 
quired that  the  agents  of  the  company  should  render  monthly  accounts 
and  pay  each  month  the  balance  due  to  the  company.  The  agent  ren 
dered  his  accounts  regularly  ;  but  one  month  did  not  pay  the  whole  bal- 
ance due  from  him,  and  thereafter  for  more  than  a  year  his  indebtedness 
to  the  company  increased  from  month  to  month  until  it  exceeded  the 
penal  sum  in  the  bond,  when  for  the  first  time  the  sureties  were  notified. 
Held,  that  these  facts  did  not  discharge  the  sureties. 

In  the  opinion  the  court  say,  in  commenting  on  Sanderson  v.  Aston : 
"Chief  Baron  Kelley,  in  delivering:  his  opinion,  says:  *The  case  of  Phil- 
lips v.  Foxall  clearly  shows  that  if  any  defaults  or  breaches  of  duty, 
whether  by  dishonesty  or  not,  have  been  committed  by  the  employed 
against  the  employer,  under  such  circumstances  that  the  employer  might 
have  dismissed  the  employed,  the  surety  is  entitled  to  call  on  the  em- 
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ployer  to  dismiss  him.'  This  decision  does  not  seem  to  be  sustained  by 
Phillips  V.  Foxall,  which  was  a  case  of  criminal  embezzlement  by  the 
servant,  and  we  are  not  aware  of  any  other  decisions  sustaining  it,  at 
least  in  this  country.  Its  effect  would  be  to  impose  upon  the  creditors 
the  duty  of  notifying  the  sureties  whenever  there  are  any  arrears  in  the 
accounts  of  the  agent  or  servant  for  whom  they  were  bound,  from  what- 
ever cause  arising.  We  do  not  think  that  any  such  active  duty  of  dili- 
gence to  protect  the  sureties  grows  out  of  fhe  relations  of  the  parties, 
and  are  not  able  to  agree  with  the  decision  in  Sanderson  v.  Aston,  re- 
garding it  as  in  conflict  with  the  general  current  of  authorities." 

In  30  Grattan,  218,  in  the  case  of  Railroad  Co.  v.  Casey  et  al.,  the 
Supreme  Court  of  Virginia  make  the  same  criticism  of  the  case  of  San- 
derson V.  Aston,  and  sustain  the  view  taken  of  Poxall  v.  Phillips  by  the 
Supreme  Court  of  Massachusetts,  and  follow  the  principles  announced  by 
that  court. 

The  New  York  court  of  appeals  in  the  cases  of  Telegraph  Co.  v. 
Barnes,  64  N.  Y.,  although  failing  to  notice  the  difference  in  effect  be- 
tween the  decisions  of  Foxall  v.  Phillips  and  Sanderson  v.  Aston,  lay 
down  the  rule  as  given  in  Massachusetts  and  Virginia,  that  only  an  act 
involving  dishonesty  and  moral  turptitude  must  be  communicated  by 
employer  to  surety.  The  Supreme  CSourt  of  Iowa  have  followed  these 
courts  in  three  cases,  the  most  well  considered  of  which  is  Home  Ins. 
Co.  v.  HoUoway,  55  Iowa,  571.  The  Supreme  Court  of  Pennsylvania 
has  also  decided  in  favor  of  this  rule  in  Railway  Co.  v.  Shafer,  69  Penn. 
St.,  350.  The  Supreme  Court  of  Illinois  alone  has  followed  Sanderson 
V.  Aston  in  Rapp  v.  Ins.  Co.,  in  16  Insurance  Law  Journal,  85.  Consid- 
ering that  the  principle  announced  by  the  court  in  Poxall  v.  Phillips  has 
been  followed  by  so  many  of  the  courts  of  this  country,  and  that  the 
principle  announced  by  one  judge  in  that  case  has  been  followed  in  only 
one  English  case  and  in  one  court  of  this  country,  it  seems  clear  to  me 
that  the  weight  of  authority  is  strongly  in  favor  of  the  rule  as  announced 
by  Quain,  J.,  in  Foxall  v.  Phillips.  The  failure  by  an  employer  to  com- 
municate to  a  surety  of  his  servant  or  agent  his  knowledge  of  any  mis- 
conduct by  such  servant  or  agent  will  discbarge  the  surety  from  further 
liability  on  the  bond  only  when  such  misconduct  is  of  a  character  that 
if  it  had  occurred  before  the  giving  of  the  bond  it  would  have  been  a 
fraud  by  the  employer  not  to  disclose  it  to  the  proposed  surety.  It 
seems  to  follow  from  the  opinion  in  the  case  of  Dinsmore  Trustees  v. 
Tidball,  34  Ohio  St.,  418,  that  such  misconduct  must  be  misconduct  in- 
volving dishonesty  on  the  part  of  the  servant. 

It  is  to  be  remarked  that  that  which  imposes  a  duty  upon  the 
employer  to  communicate  misconduct  of  agent  to  his  surety,  is  not  what 
the  misconduct  of  a  servant  really  is,  but  what  in  the  light  of  the  cir- 
cumstances surrounding  the  act  within  the  knowledge  of  the  employer, 
at  the  time  it  would  reasonably  appear  to  a  sensible  man  to  be.  Where 
an  act,  though  a  breach  of  duty,  may  reasonably  comsist  with  moral 
integrity,  both  the  presumption  of  innocence,  and  the  assurance  of  the 
bond  itself,  justify  the  employer  in  putting  that  construction  upon  the 
misconduct  as  a  reasonable  one  which  will  make  the  misconduct  only  a 
breach  of  duty  and  not  an  act  or  course  of  dishonosty.  It  would  cer- 
tainly be  unjust  to  the  employer  to  require  him,  as  between  himself  and 
the  surety,  to  be  on  his  guard  against  every  act  which  might  possibly 
proceed  from  dishonest  intentions  when  the  surety  has  vouched  for  the 
absence  of  any  *uch  dishonest  intention.     For  this  reason  the  rule  as  to 
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what  knowledge  the  employer  may  be  charged  with  in  a  case  of  alleged 
fraudulent  concealment  of  dishonesty  of  servant  before  giving  the  bond 
should  be  more  stringent  against  the  employer  and  obligee  of  the  bond 
than  in  a  case  of  failure  to  communicate  after  the  bond  has  been  given, 
because  in  the  latter  case  the  bond  itself  seems  to  estop  the  surety  from 
claiming  that  the  employer  should  have  been  prompt  to  suspect  and  on 
his  guard  to  infer  an  act  which  would  bear  another  construction.  We 
come  now  to  apply  these  rules  to  the  case  at  bar. 

There  is  nowhere  in  the  evidence  anything  which  would  indicate  to 
the  agents  of  the  plaintiff  any  attempt  at  concealment  by  Olhaber  of  his 
debt  to  the  company.  There  is  no  testimony  tending  to  show  that  the 
reports  which  Olhaber  made  did  not  truly  state  the  account  between  him 
and  the  company.  The  February  report  showed  that  he  owed  the  com- 
pany one  hundred  and  five  dollars,  which  he  promised  to  remit  by  the  fif- 
teenth of  the  month.  He  was  then  prostrated  for  five  weeks  with  typhoid 
fever,  which  prevented  a  report  for  March  and  increased  his  debt  to  one 
hundred  and  seventy-six  dollars.  But  in  May  he  reduced  the  indebted- 
ness, and  still  more  in  June.  In  July  he  increased  it  some  fifty-three  dol- 
lars. He  remitted  a  large  sum  in  June  and  a  large  sum  in  July.  After 
July  he  complained  of  illness  and  the  excessive  heat,  and  for  that  reason 
made  no  reports.  He  remitted  $250  in  August,  and  J250  in  September. 
Nothing  was  sent  to  Olhaber  after  the  twenty-third  of  September.  He 
was  not  trusted  after  that  date.  He  had  given  the  excuse  of  illness  and 
heat  for  his  delinquencies  of  August  and  September.  He  had  remitted 
$500  in  those  two  months.  It  seems  to  me  too  much  to  charge  the  plain- 
tiff from  these  facts  with  knowledge  of  a  dishonest  and  criminal  intent  on 
the  part  of  Olhaber,  which  they  were  bound  to  disclose  to  the  defendants. 
So  far  as  the  plaintiffs  knew  on  the  twenty-third  of  September,  when 
they  last  sent  policy  and  renewal  receipts  to  Olhaber,  he  was  no  more 
indebted  to  the  company  than  he  was  when  he  reported  in  July,  i,  e,,  one 
hundred  and  twenty- six  dollars.  To  test  his  case  by  the  rule  laid  down 
above,  suppose  that  on  his  October  assessment  Olhaber  had  made  full 
report  and  paid  to  the  company  all  he  owed  in  July  as  in  his  letters  of 
excuse  he  may  be  presumed  to  have  promised  to  do,  and  as  the  company 
believed  he  would  do,  and  suppose  that  thereafter  he  had  ofiFered  a  new 
bond,  would  this  state  of  fact  have  been  such  that  the  plaintiffs  would  have 
committed  a  fraud  in  not  revealing  it  to  the  new  bondsman  ?  I  do  not 
think  so. 

In  the  case  of  Home  Ins.  Co.  v.  Holloway  et  al.,  65  Iowa,  571,  the 
fact  that  an  insurance  company  did  not  notify  the  sureties  who  signed 
the  bond  of  an  agent  that  such  agent  had  been  delinquent  in  making 
remittances  under  a  former  agency,  was  held  not  to  release  the  sureties 
from  liability,  it  appearing  that  they  signed  the  bond  at  the  request  of 
the  agent,  without  solicitation  or  knowledge  of  the  company,  and  that 
the  former  delinquency  was  not  of  a  criminal  character  and  had  been 
made  good. 

That  such  a  default  as  occurred  in  this  case  is  to  be  distinguished 
from  criminal  embezzlement,  and  does  not  necessarily  involve  that  dis- 
honesty of  intention  which  appeared  in  Foxall  v.  Phillips,  is  appar- 
ent from  all  the  authorities  whether  supporting  the  rule  now  contended 
for  or  the  more  stringent  one  urged  by  the  defendant.  In  Sanderson  v. 
Aston,  which  was  much  like  the  case  at  bar,  Kelly  C.  B.,  says :  *•  It  is 
said  that  no  dishonesty  is  shown  by  the  plea.  That  may  well  be ;  and 
yet  the  employed  by  failing  to  pay  over  money  which  he  has  received, 
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may  commit  a  breach  of  duty  which  would  entitle  his  employer  to  dis- 
miss him."  The  distinction  also  appears  in  the  Massachusetts  case  cited 
above,  and  is  commented  upon  at  some  length  in  Railroad  Co.  v.  Gow, 
69  Georgia,  684,  and  in  Telegraph  Co.  v.  Barnes,  64  N.  Y.,  385. 

For  the  reasons  which  have  been  given,  judgment  will  be  for  ^he 
plaintiff  for  the  full  amount  claimed  in  the  petition. 


357  FIRE  INSURANCE. 

[Superior  Court  of  Cincinnati,  General  Term.] 

t  Western  Insurakcb  Co.  v.  Enoch  T.  Carson  bt  ai^ 

1.  A  landlord  has  an  insurable  interest  in  the  permanent  improvements,  repairs 

and  fixtures,  added  to  his  building  by  the  tenant. 

2.  Where  a  policy  of  fire  insurance  contains  a  provision  that  the  loss,  if  any,  shall 

be  paid  to  a  person  other  than  the  insured,  it  is  not  sufficient  in  an  action  on 
the  policy  for  such  beneficiary  to  allege  and  prove  that  he  complied  with  the 
terms  thereof  and  suffered  loss  by  fire,  but  it  should  have  been  alleged  and 
proved  that  the  insured  had  complied  with  the  terms  of  the  policy  and  had 
suffered  loss. 

3   Pleadings  in  a  case  pending  on  error  in  general  term  cannot  then  be  amended. 

Petition  in  error  to  reverse  a  judgment  at  special  term. 
Peck,  J. 

The  original  action  was  brought  by  defendants,  as  trustees  of  a 
Masonic  lodge  known  as  the  Gibulum  Lodge  of  Perfection,  to  recover  on 
a  policy  of  insurance  issued  by  plaintiff  in  error  to  another  lodge  known 
as  the  Nova  Caesarea  Harmony  Lodge,  No.  2,  whereby  the  company 
insured  the  last  named  lodge  against  loss  or  damage  by  fire,  on  *'all  per- 
manent improvements,  fixtures  and  repairs,"  made  in  the  Masonic  Tem- 
ple (a  building  owned  by  the  Harmony  Lodge),  by  the  various  bodies  of 
Scottish  Rite  Masons  occupying  the  same,  the  loss,  if  any,  to  be  payable 
to  the  trustees  of  the  Gibulum  Lodge,  who  were  lessees  of  that  portion 
of  the  building  under  a  lease  from  the  Harmony  Lodge,  made  in  1881, 
for  a  term  of  five  years,  with  the  privilege  of  renewal  for  a 
term  of  five  or  ten  years.  The  property  insured  was  destroyed  by 
fire  in  December,  1884.  Proofs  of  loss  were  tendered  by  plaintiffs  to  the 
company,  which  declined  to  pay,  and  thereupon  the  action  was  instituted, 
plaintiffs,  in  addition  to  the  foregoing  facts,  alleging  in  the  petition  that 
they  had  '*  observed  all  the  terms  and  conditions  of  said  policy  of  insur- 
ance incumbent  upon  them." 

A  demurrer  to  the  petition  was  overruled  at  special  term,  whereupon 
the  company  answered,  setting  up  certain  defenses  to  which  plaintiff 
demurred,  and  that  demurrer  was  sustained.  The  company  then  filed  an 
amended  answer,  the  case  was  tried  by  the  court,  a  jury  having  been 
waived,  and  judgment  was  rendered  for  the  plaintiffs  below,  which  the 
company  now  seeks  to  reverse. 

The  principal  claim  of  plaintiff  in  error  is  that  the  court  below  erred 
in  overruling  the  demurrer,  or  that  the  facts  proved,  which  were  those 
alleged  in  the  petition,  do  not  support  the  judgment  which  was  rendered. 
Three  propositions  were  relied  upon : 

t  A  subsequent  decision  in  this  case  will  be  found  post  28  B.  2:24.  A  petition  ia 
error  to  the  circuit  court  was  refused  by  the  Supreme  Court,  in  an  action  between 
these  parties.  March  2, 1892. 
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1.  That  the  petition  does  not  state  and  the  proof  does  not  show 
that  the  insured,  the  Harmony  Lodge,  had  any  insurable  interest  in  the 
property  covered  by  the  policy — which  consisted  of  permanent  improve- 
ments, fixtures  and  repairs  made  by  the  Gibulum  Lodge,  the  lessee. 
The  lease  reserved  to  lessee  no  right  to  remove  such  improvements,  fix- 
tures and  repairs,  and  it  appears  that  they  consisted  largely  of  stairways, 
partitions,  frescoing,  plastering  and  the  like,  which,  from  their  nature, 
would  constitute  permanent  additions  to  the  building.  The  conclusion 
that  seems  to  follow  from  those  facts  is  that  the  lessor  was  necessarily 
interested  as  an  owner  in  improvements  of  that  sort  made  upon  the 
building.  Although  made  by  the  tenant,  they  became  at  once  a  part  of 
the  property  of  the  landlord,  and  as  such  the  latter  had  an  insurable 
interest  in  them.  Nor  does  it  make  any  difference  that  they  were  made 
for  the  use  and  enjoyment  of  the  tenant,  or  that  their  value  may  be 
much  depreciated  at  the  end  of  the  term.  From  the  fact  that  they  con- 
stituted an  irremovable  part  of  its  propertj-,  the  landlord,  the  Harmony 
Lodge,  necessarily  had  a  property  interest  in  them,  which  it  might 
cause  to  be  insured. 

2.  It  is  claimed  that  the  allegation  of  the  petition,  to  the  effect 
that  plaintiffs  below  tendered  the  proofs  of  loss,  was  not  such  an  allega- 
tion as  would  support  the  cause  of  action^  because  it  was  the  insured, 
and  not  the  beneficiary,  which  should  have  made  proof  of  loss.  We  do 
not  regard  that  objection  to  the  petition  as  well  taken,  for  the  loss  being, 
by  the  terms  of  the  policy,  pgryable  to  the  Gibulum  Lodge,  it  may  fairly 
be  claimed  that  the  parties  had  thereby  authorized  that  lodge  to  take 
the  necessary  steps  for  its  collection,  and  in  any  event  the  necessity  for 
proofs  of  loss  has  been  obviated  by  the  action  of  the  company  in  deny- 
ing all  liability  under  the  policy,  and  refusing  to  pay. 

8.  The  remaining  objections  to  the  petition  may  be  taken  together. 
The  averments  that  the  plaintiffs  had  observed  all  the  conditions  of  the 
policy,  and  that  the  plaintiffs  had  suffered  loss  by  the  fire  in  the  amount 
claimed,  are  objected  to  as  defective,  because  the  obligation  of  the  policy 
to  observe  its  conditions  rested  not  upon  the  plaintiffs,  but  upon  the 
insured,  the  Harmony  Lodge,  and  that  the  contract  of  the  company  was 
not  to  indemnify  the  plaintiffs  against  loss  by  fire,  but  only  to  indemnify 
the  insured. 

In  the  case  of  Sanford  v.  Mechanics'  Insurance  Company,  12  Cush., 
541 ,  it  was  held  that  the  obligation  to  observe  the  conditions  of  the  pol- 
icy rested  upon  the  insured  only,  and  that  where  the  loss  was  made  pay- 
able to  a  third  party,  who  was  a  tenant  in  possession  of  the  building 
insured,  the  action  of  the  latter  increasing  the  risk  to  the  premises,  con- 
trary to  the  provisions  of  the  policy,  could  not  be  pleaded  as  a  defense 
to  his  claim  for  the  loss,  because  the  contract  of  the  company  is  with  the 
insured.  See  also  Fogg  v.  Middlesex  Insurance  Company,  10  Cush., 
377,  and  Hale  v.  Mechanics'  Insurance  Company,  6  Gray,  169. 

Such  being  the  law,  it  is  obvious  that  the  plaintiffs  below  cottld 
take  nothing  by  reason  of  their  claim  that  they  had  observed  the  condi- 
tions of  the  policy  and  had  suffered  loss.  It  should  have  been  made  to 
appear  that  the  insured  had  complied  with  its  contract,  and  had  suffered 
loss  by  xeason  of  the  company's  failure  to  comply.  The  policy  contains 
various  conditions  incumbent  upon  the  insured,  and  compliance  with 
them  was  a  necessary  condition  precedent  to  its  right  to  recover.  At 
common  law  each  of   such   conditions   would  necessarily  have  been 
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averred,  with  an  allegation  of  compliance;  but  the  code,  section  5091, 
provides  that  "  it  shall  be  sufl&cient  to  state  that  the  party  duly  performed 
all  the  conditions  upon  his  part."  Such  general  averment  can  not,  how- 
ever, be  dispensed  with,  because  compliance  is  a  necessary  part  oi 
the  case  of  any  plaintifi  suing  up  a  contract;  and  in  this  case  the  ordi- 
nary averment  was  made,  but  the  unusual  conditions  of  the  policy 
required  that  it  should  be  varied  so  as  to  conform  to  them,  and  allege 
compliance  by  the  insured  instead  of  the  plaintiffs.  Home  Ins.  Co.  v. 
Lindsey,  26  Ohio  St.,  848;  Lowe  v.  Phillips.  14  O.  S.,  308. 

For  these  reasons  we  deem  the  petition  defective  in  the  respects  last 
mentioned,  and  the  defects  are  not  cured  by  the  averments  of  the  answer 
and  reply,  so  that  we  can  not  say  that  the  error  in  overruling  the  demur- 
rer did  not  prejudice  the  company — as  was  held  by  the  Supreme  Court 
in  Dayton  Insurance  Co.  v.  Kelly, 24  Ohio  St.,  34),  356.  Nor  can  we,  as 
suggested,  permit  an  amendment  in  general  term.  The  record  is  made 
up  in  the  trial  court,  and  we  know  of  no  statutory  authority,  nor  any 
precedent,  for  permitting  an  amendment  to  be  made  in  it  while  under 
review  upon  proceedings  in  error. 

The  judgment  is  reversed  for  error  in  overruling  the  demurrer  to 
the  petition,  and  the  case  will  be  remanded  for  further  proceedings. 

Taft  and  Moore,  JJ.,  concur. 

Follett,  Hyman  &  Kelly,  for  plaintiff  in  erron 

Harmon,  Colston,  Goldsmith  &  Hoadly,  contra* 


369  ASSIGNMENT  OF  STOCK. 

[Hamilton  Common  Pleas,  May  Term,  1887.] 

tEsTATE  OF  Alfred  A.  Clerkb. 

Debtor  designating  and  setting  aside  shares  of  stock,  to  take  effect  after  his  death, 
as  collateral  security  to  his  creditor,  without  creditor's  knowledge,  and  without 
actual  delivery  to  him,  aud  calling  witness  to  the  act,  will  pa<fts  the  stock  to 
creditor  after  debtor's  death. 

Shroder,  J. 

This  was  an  appeal  from  an  order  made  by  the  probate  court.  On 
May  16,  1885,  A.  A.  Clerke,  being  indebted  to  J.  B.  Davidson,  gave  him 
his  promissory  note  for  $2,000  payable  six  months  from  date.  Before 
the  maturing  of  the  note  Clerke  died.  Among  his  papers  were  found, 
inclosed  in  an  envelope,  certain  certificates  of  stock  in  the  Jones  Publish- 
ing Company,  dated  July.  1885,  and  of  face  value  of  $4,000.  They  bore 
Clerke's  indorsement  in  blank,  witnessed  by  J.  H.  C.  Smith.  On  the 
envelope,  in  Clerke's  handwriting,  was  written:  **J.  B.  Davidson;  col- 
lateral for  whatever  I  owe  him;  keep  as  long  as  possible;  should  be 
wDrth  now  fifty  cents  on  a  dollar  ;  will  be  worth  much  more  in  a  year." 

Davidson  petitioned  for  an  order  directing  Clerke's  executor  to 
deliver  the  stock  to  him  as  security  for  this  note.  This  was  resisted 
upon  the  authority  of  Phipps  v.  Hone,  16  Ohio  St.,  586;  Gano  v.  Fisk, 
43  Ohio  St.,  462 ;  Flanders  v.  Blandy,  46  Ohio  St.,  108;  Martin  v.  Funk, 
76  N.  Y.,  124. 

tPor  probate  decision  affirmed  by  this  opinion,  see  Goebel  259.  The  Supreme 
Court  affirmed  the  opinion  of  the  circuit  court,  without  report,  June  16,  1801. 
Whether  circuit  sustained  or  reversed  the  common  pleas  not  stated. 
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The  principles  laid  down  in  these  cases  are,  that  when  the  disposi- 
tion of  the  property  is  to  take  effect  after  the  decease  of  the  donor,  it  is 
testamentary  in  character,  and  the  statutory  requirements  as  to  last  wills 
must  be  complied  with ;  that  when  a  gift  is  intended,  a  delivery  either 
actual,  constructive  or  symbolical  is  essential ;  that  when  a  declaration  of 
trust  is  intended,  the  intent  must  be  clear  and  unequivocal.  There  is  no 
evidence  that  Gierke  intended  to  dispose  of  the  stock  by  anv  of  these 
modes.  (80  N.  Y.,  422-437;  84  N.  Y.,  83;  91  N.  Y.,  297;  iOS  Mass.. 
522 ;  100  Mass.,  681 ;  19  C.  L.  J.,  471 ;  2  Pomeroy  Equity,  996,  ei  seq) 
The  indorsement  of  the  stock  shows  an  intention  to  make  a  transfer  of 
it.  But  there  must  also  be  evidence  of  the  carrying  out  of  this  intention, 
in  order  to  vest  title  in  the  transferee.  In  this  case  both  the  indorse- 
ments on  the  stock  and  on  the  envelope  must  be  considered  together  as 
explaining  Gierke's  act  of  setting  the  stock  apart  in  a  separate  and  marked 
envelope.  They  indicate  his  intention  to  transfer  it  as  security  for  a 
claim.  The  employment  of  the  word  ' 'collateral*'  in  the  context  desig- 
nates the  stock  as  securities  for  the  debt  of  another.  The  insertion  of 
Davidson's  name  furnishes  the  person  for  whose  claim  the  stock  was  to 
be  "collateral."  The  whole  act  evinces  a  purpose  to  convey  this  stock 
as  a  collateral  security  for  Davidson's  note. 

Gierke's  retaining  possession  of  the  stock  without  any  knowledge 
on  the  part  of  Davidson,  leaves  for  determination  the  question :  Was 
there  any  such  a  delivery  ot  the  stock  as  to  effectuate  Gierke's  intention, 
and  thereby  transfer  the  title  to  the  stock  to  Davidson  ?  In  cases  of  this 
kind  the  decisions  have  mainly  turned  upon  the  sufficiency  of  the  evi- 
dence and  the  degree  of  proof  requisite  to  establish  the  fact  of  the  deliv- 
ery. When  it  was  sought  to  be  done  by  parol  evidence  clear  proof  was 
required,  because  of  the  facility  which  this  means  afforded  for  the  prac- 
tice of  fraud.  But  when  the  intent  of  the  assignor  was  found  under  his 
own  hand,  the  delivery,  in  support  of  the  transfer  was  inferred  from 
slight  evidence.  (Brinckerhoff  v.  Lawrence,  "1  Sandf.  ch.,  400).  And 
no  case  has  been  found  where  the  calling  of  a  witness  to  the  written 
assignment  was  not  taken  as  evidence  of  the  carrying  out  of  the  inten- 
tion. (16  Q  B.,  751n  ;  9  Allen,  106 ;  1  Johns,  ch.,  329 ;  3  Ohio  St.,  377 ; 
4  Hare,  79  ;  40  Johns.,  292  ;  16  Wend.,  545.) 

In  Eaton  v.  Scott,  6  Simour,  31,  A,  who  had  privately  received  and 
used  moneys  of  B,  prepared  and  executed,  without  communication  with 
B,  a  mortgage  for  the  amount.  The  execution  was  in  A's  private  office, 
where  no  one  was  present  but  his  clerk,  who  attested  the  execution.  A 
kept  it  secret  during  his  life,  and  died  insolvent  twelve  years  after  its 
execution,  the  mortgage  never  having  been  out  of  his  possession.  The 
court  held  that  there  being  no  evidence  that  it  was  executed  condition- 
ally, it  took  effect  from  its  execution  and  was  good  against  A's  creditors. 

In  Grangiac  v.  Arden,  10  Johns,  292,  the  father  purchased  a  ticket 
in  a  lottery,  on  which  he  wrote  the  name  of  his  daughter,  then  a  child, 
and  declared  it  was  bought  for  her.  The  ticket  drew  a  large  prize,  which 
he  received  and  used  in  his  trade.  Neither  the  ticket  nor  its  proceeds 
ever  were  in  her  possession.  The  court  held  that  the  jury  might  infer 
from  the  fact  a  delivery  of  the  gift,  and  gave  judgment  accordingly. 

In  the  case  at  bar  the  transfer  was  not  a  voluntary  gift,  but  was 
intended  as  a  security  for  the  note.  Gierke  called  Smith  to  witness  the 
indorsement  of  the  stock.  He  set  it  apart  and  marked  the  envelope  with 
Davidson's  name.  The  remarks  as  to  keeping  the  stock  for  a  year  were 
suggestions  rather  to  one  possessing  a  pledgee's  control  than  to  one  whose 
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control  was  limited  by  the  statutory  provisions  governing  executors. 
They  are  addressed  rather  to  Davidson  than  to  the  executors,  and  seem 
to  recognize  a  special  ownership  in  the  former. 

The  evidence,  considered  in  the  light  of  the  rulings  discussed,  sus- 
tains Davidson's  claim.  The  judgment  will,  therefore,  be  that  the  exec- 
utor deliver  the  stock  to  Davidson  as  collateral  security  for  his  note. 

Cowen  &  Ferris,  attorneys  for  Davidson. 

W.  B.  Jones,  attorney  for  the  executor. 


370  HUSBAND  AND  WIFE. 

[Hamilton  Common  Pleaa.] 

Ann  Wbu:h  v.  Jambs  R.  Morrison. 

1.  A  wife,  whose  husband  has  been  injured,  cannot  recover  of  the  pNersoii  hf  whose 

negligence  the  injury  was  inflicted.  Damages  for  the  loss  of  his  wages,  nor  as 
compensation  for  nursing  him,  or  medicines  furnished  nor  for  mental  distress 
suffered  by  her, 

2.  Neither  husband  nor  wife  have  now  any  right  to  recover  for  the  other's  loss  of 

earnings,  and  on  the  other  items  there  is  no  privity  betvreen  her  and  the 
defendant;  any  action  she  may  have  to  recover  them  would  be  against  her  hus- 
band. 

Maxwbi^l,  J. 

The  plaintiff  sues  the  defendant  for  damages  growing  out  of  the  fol- 
lowing state  of  facts :  The  husband  of  the  plaintiff,  named  Thomas 
Welch,  was  in  the  employ  of  the  defendant,  as  a  man  of  all  work  about 
the  defendant's  place  of  residence  in  Clifton.  While  so  employed  he  was 
injured  by  the  explosion  of  a  gas  machine  on  the  premises,  and  was  laid 
up  and  unable  to  work  for  several  months. 

The  wife,  the  plaintiff,  claims,  that  by  reason  of  this  injury  to  her 
husband,  she  has  suffered  damages  which  she  ought  to  recover.  The 
defendant  demurs  to  the  petition,  and  the  contention  is  whether  or  not 
the  wife  can  recover  for  such  alleged  torts  as  she  sets  out  in  her  petition. 

I.  The  wife  claims  that  by  reason  of  her  husband  being  laid  up  so 
long  she  lost  his  wages,  which  otherwise  would  have  gone  towards  her 
support,  and  that  she  was  damaged  in  the  sum  of  $300  thereby.  Is  she 
entitled  to  recover  this  sum  ?  If  the  husband  had  not  been  injured, 
but  had  continued  to  earn  wages,  his  wages  would  certainly  have  been 
his  own.  Formerly,  the  husband  could  have  recovered  damages  in  a 
proper  case  for  the  loss  of  his  wife's  services.  On  the  same  principle  he 
could  then  and  can  now  recover  for  the  loss  of  the  services  of  a  minor 
child,  for  the  same  reason  because  the  wages  belonged  to  him.  Suppose, 
for  the  sake  of  the  argument,  that  the  law  has  been  so  modified  as  to 
give  a  wife  all  her  own  earnings.  It  does  not  give  her  her  husband's 
earnings.  She  is  in  the  same  position  now  as  the  former  was.  She 
could  not  recover  then,  because  her  husband's  wages  did  not  belong  to 
her.  She  cannot  recover  now  for  the  same  reason.  Both  husband  and 
wife  own  their  own  earnings,  and  neither  can  recover  for  the  loss  of  the 
other.  It  must  be  admitted  that  the  husband  may  recover  for  the  loss 
of  his  earnings  in  a  proper  case,  but  there  cannot  be  two  recoveries* 
True  she  may  suffer  in  her  means  of  support  by  reason  of  her  husband 
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Dot  earning  anything.  But  suppose  the  husband  had  money  loaned  out 
and  the  borrower  did  not  pay  the  interest;  that  might  be  an  injury  to 
her  means  of  support,  but  I  do  not  think  it  would  be  claimed  that  she 
would  therefore  have  the  right  to  sue  for  the  interest.  Her  claim  on  this 
ground  is  not  well  founded. 

II.  She  claims  she  was  put  to  great  labor  and  care  in  nursing  her 
husband,  to  her  damage  in  the  sum  of  $800.  The  same  reasoning  applies 
to  this  as  to  t4ie  other.  She  might  perhaps  sue  her  husband  and  recover 
on  this  claim  and  he  might  sue  the  defendant  and  recover,  if  he  had  paid 
it  or  was  responsible  for  it ;  but  there  is  no  privity  between  her  and  the 
defendant.  To  make  the  defendant  liable  ior  such  thing  there  must  be 
either  a  direct  obligation  cast  upon  him  by  reason  of  his  negligence 
toward  an  injured  person,  or  he  must  have  agreed  to  pay  it.  This  claim, 
like  the  other,  may  be  tested  by  the  inquiry  whether  she  could  have  two 
rights  to  sue,  one  against  her  husband  and  one  against  the  defendant 
existing  at  one  and  the  same  time.  Not  but  that  such  a  state  of  affairs 
may  exist  in  a  very  few  cases,  where  one  is  primarily  liable.  But  this  is 
not  that  case. 

III.  She  claims  $50  for  medicine.  This  might  have  been  included 
in  the  second,  and  is  subject  to  the  same  objection. 

IV.  She  claims  that  she  was  put  in  great  distress,  anxiety  and  pain 
in  nursing  and  caring  for  her  husband,  and  that  she  ought  to  have  $1,000 
for  this.  It  is  sufficient  perhaps  to  apply  the  rule  '*non  remota^^  to  this. 
The  husband  might  recover  for  his  mental  distress,  and  the  injury  might 
be  called  the  proximate  cause  of  that ;  but  certainly  the  injury  would  not 
be  the  proximate  cause  of  her  distress,  it  might  be  the  remote  cause. 
But  that  would  penwit  a  recovery  both  by  the  one  proximately  injured, 
and  the  one  remotely  injured — ^would  permit  two  recoveries  for  the  same 
thing. 

Demurrer  sustained. 


SALE  OF  REAL  ESTATE.  889 

[Superior  Court  of  Cincinnati.] 

fWM.  C.  Procter  v.  John  E.  Bbix. 

Where  a  contract  is  to  sell  land  at  $800.00  per  acre,  and  refers  to  a  flat  showing  ten 
acres,  but  the  deed  made  in  pursuance  thereof  calls  for  ten  acres,  more  or  less, 
and  recites  a  gross  consideration  of  f8,000,  and  it  is  aAerward  ascertained  that 
by  reayon  of  the  encroachment  of  a  creek  the  lot  has  but  seven  acres,  the  pur- 
cnaser  is  entitled  to  compensation,  for  as  the  deed  does  not  especially  say  that 
the  sale  is  in  gross,  the  contract  may  be  looked  to  in  construing  the  deed, 
because  not  varying  it,  and  such  contract  shows  the  sale  is  by  the  acre. 

Taft,  J. 

The  petition  states  that  on  the  twentieth  day  of  April,  1885,  plaintiff 
and  defendant  made  a  contract  in  writing,  by  which  defendant  agreed  to 
convey  to  plaintiff  ten  and  80-100  acres  of  land  known  as  Lot  No.  16  in 
John  Ludlow's  Subdivision  in  Sec.  17,  Tp.  8,  F.  R.  2,  M.  P.  as  desig- 
nated on  Plat  3,  page  13,  Hamilton  County   Records;    it  being  the 

tThis  judfi^ment  was  affirmed  by  refusal  of  the  Supreme  Court  to  allow  leare 
to  file  a  petition  in  error,  December  18, 1888. 
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expressed  intention  of  defendant  to  convey  all  the  land  owned  by  defend- 
ant for  said  land  at  the  rate  of  eight  hundred  dollars  pei  acre. 

The  plat  referred  to,  showed  that  defendant's  part  of  lot  15  amounted 
to  10  80-100  acres.  In  pursuance.of  this  agreeiueut,  defendant  executed 
a  deed  to  plaintiff  conveying  to  him  for  the  gross  sum  of  $8,640  lot  ItO, 
as  shown  on  the  plat  above  referred  to,  containing  12  80-100  acres,  more 
or  less,  less  two  acres  of  the  southermost  portion  of  said  lot  deeded  to 
another  person.  The  consideration  was  paid  one-third  cash,  and  the  bal- 
ance in  notes  due  in  one  and  two  years.  The  first  note  has  been  paid. 
Plaintiff  has  now  ascertained  that  by  the  gradual  encroachment  of  Mill 
Creek,  which  is  the  west  boundary,  the  10  80-100  acres  as  shown  upon 
the  plat,  has  been  reduced  to  7  20-100.  This  deficiency  was  known  to 
neither  party  at  the  time  of  the  contract  of  sale  or  deed.  Plaintiff  seeks 
to  enjoin  the  negotiation  by  defendant  of  secoud  purchase  money  note, 
or,  if  it  has  already  been  negotiated,  compensation  for  the  deficiency  at 
the  rate  of  $800  an  acre  for  8  60-100  acres,  or  $2,880.00. 

Defendant  demurs  to  the  petition  on  two  grounds:  First,  the 
description  of  the  property  as  lot  No.  15  in  the  deed,  shows  the  sale  of  land 
in  gross,  and  that,  with  the  words  "more  or  less,"  applied  to  land  upon 
an  encroaching  creek,  such  sale  must  be  held  to  be  at  the  buyer's  risk, 
in  the  absence  of  any  allegation  of  misrepresentation  by  the  vendor. 

Second,  that  even  if  the  deficiency  is  great  enough  to  justify  the 
intervention  of  a  court  of  equity,  on  the  ground  of  mistake,  the  only 
power  a  court  of  equity  will  exercise  is  to  rescind  the  contract  and  place 
the  parties  in  statu  qu4>. 

The  first  ground  reaches  to  the  merits  of  the  action,  and  the  second 
to  the  remedy  prayed  for.  It  is  settled  in  Ketchum  v.  Stout,  20  Ohio, 
453,  460,  that  where  a  tract  of  land  is  sold  in  gross  by  metes  and  bounds, 
followed  by  a  statement  of  the  number  of  acres,  with  the  words  "more 
or  less,"  the  statement  of  quantity  is  mere  description  and  in  the  absence 
of  misrepresentation  by  the  vendor  the  buyer  must  lose  a  deficiency,  or 
may  retain  a  surplus.  Whether  this  rule  would  be  enforced  in  a  case 
where  the  mistake  is  so  great  as  the  present,  where  one-third  of  the  quan- 
tity of  land  described  is  wanting,  it  is  not  necessary  in  the  view  I  take  of 
the  case,  to  discuss.  Both  claims  of  the  defendant,  necessarily  rest  on 
the  premises  that  the  sale  at  bar  was  a  sale  in  gross.  Perhaps  if  the 
deed  were  the  only  evidence  admissible  to  show  what  the  sale  was,  this 
premise  must  be  granted  ;  and  it  must  be  admitted  that  the  deed  is  the 
controlling  evidence  of  the  contract  of  sale,  and  cannot  be  contradicted. 
The  question  at  bar  is  a  question  of  construction.  The  deed  does  not 
say  expressly  that  it  is  a  sale  in  gross,  or  that  it  shall  be  so  considered  ; 
only  rules  of  legal  construction  say  that,  without  other  aid,  the  language 
in  the  deed  at  bar  shall  be  held  to  import  a  sale  in  g^oss.  We  have  at 
bar,  however,  a  very  material  aid,  in  the  contract  of  sale,  in  pursuance  of 
which  the  deed  was  executed.  In  the  case  of  Wilson  v.  Randall,  67  N. 
Y.,  338,  it  is  held  that  in  such  a  case  the  contract  of  sale  may  be  used  to 
explain  and  aid  in  the  construction  of  the  deed.  In  the  case  of  Leggott 
V.  Barrett,  15  Ch.  D.,  809,  where  the  question  was  one  of  construing  a 
deed  of  partnership,  all  the  judges  said  that  while  the  deed  was  controll- 
ing, the  preliminary  contract  of  partnership,  in  pursuance  of  which  the 
deed  was  signed,  might  be  used  as  an  assistance  to  the  construction  of 
the  deed,  just  as  if  the  contract  had  been  recited  in  the  deed.  So,  in  the 
case  at  bar  ;  it  seems  to  me  the  contract  of  sale  may  be  used  in  constru- 
ing the  deed  as  if  the  contract  were  part  of  the  recitals  of  the  deed. 
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They  do  not  contradict  the  deed,  they  only  explain  the  real  nature  of  the 
sale.  Using  the  contract  for  this  purpose  and  considering  that  the  con- 
sideration of  the  deed  named  is  $800  multiplied  into  the  estimated  num- 
ber of  acres,  is  there  any  doubt  that  the  sale  at  bar  was  not  a  sale  iu 
gross,  but  a  sale  of  the  tract  by  the  acre  ?  The  contract  does  not  even 
name  a  gross  sum.  The  deed  very  properly  does;  but  the  contract 
shows  just  how  it  was  arrived  at.  In  such  a  case,  the  New  York  case 
cited  above  shows  that  the  words  *'more  or  less"  may  be  held  to  refer  to 
very  small  variations  from  the  quantity  stated. 

**If  an  estate  be  sold  at  so  much  per  acre  and  there  be  a  deficiency 
in  the  number  conveyed,  the  purchaser  will  be  entitled  to  a  compensation, 
although  the  estate  was  estimated  at  that  number  in  an  old  survey."  1 
Sugden  on  Vendors,  372.  This  is  expressly  as  the  law  by  Judge  Hitch- 
cock in  Ketchum  v.  Stout,  cited  above.  With  the  construction  of  the 
deed  I  have  given,  the  right  of  the  plaintiff  to  compensation  follows  as  a 
matter  of  course.     The  demurrer  will,  therefore,  be  overruled. 

Counsel  for  the  defendant  object  that  plaintiff  has  no  right  to  the 
injunction  now  granted  against  defendant's  negotiation  of  the  second 
note,  because  the  injury  might  be  fully  recompensed  by  money  judgment. 
In  Kerr  on  Injunctions  in  Equity,  page  595,  I  find  the  following:  "If 
there  is  danger  that  a  negotiable  instrument  fraudulently,  or  improperly, 
or  illegally  obtained,  or  which  ought  not  to  be  negotiated,  will  get  into 
the  hands  of  a  bona  fide  holder  without  notice,  and  for  valuable  consid- 
eration, to  the  psejudice  of  the  maker  or  acceptor,  or  persons  interested 
in  it,  the  court  will  interfere  to  restrain  the  negotiation,  assignment,  or 
endorsement  of  the  instrument,  and  will  order  it  to  be  delivered  up." 
Now  if  the  plaintiff  is  entitled  to  the  compensation  claimed  for  the  defi- 
ciency, then  certainly  the  note  which  just  covers  that  deficiency  ought 
not  to  be  negotiated,  and  in  the  event  of  plaintiff's  recovery,  the  note 
should  be  delivered  up.  The  injunction  heretofore  granted,  therefore, 
should  not  be  dissolved  until  the  issues  made  are  decided. 

Ramsey,  Maxwell  &  Matthews,  for  plaintiff. 

B*  W.  ELittredge,  Oliver  B.  Jones,  for  defendant. 


RIPARIAN  RIGHTS.  898 

[Clark  Common  Pleas.] 

Wardbr  &  Barnett  et  al.  V.  Sp&ingpibld  (Ci*y)  bt  ax. 

1*  Riparian  proprietorB  are  entitled,  in  the  absence  of  grant  or  prescription  limit- 
ing their  rights  therein,  to  the  nsufmct  of  the  waters  of  a  water-course,  which 
washes  their  lands,  in  its  substantially  natural,  uninterrupted,  undiminished 
and  uudefiled  flow  and  current. 

8.  Snch  use  and  flow  of  the  waters  of  a  stream  is  a  private  property  right  in  the 
owner  of  the  land  through  which  it  passes,  as  an  incident,  convenience  or  ease- 
ment, which  separately  connects  itself  therewith  as  a  part  thereof  and  fre- 
quently gives  or  adds  value  thereto ;  and  is  protected  by  the  19th  section  of  the 
Bill  of  Rights  of  the  constitution  of  Ohio. 

8.  A  municipal  corporation  does  not,  by  the  mere  fact  of  owning  in  fee-simple  • 
tract  of  land  adjacent  to  a  water-course,  acquire  the  rights  of  a  riparian  pro- 
prietor therein,  so  as  to  enable  it  to  lawfully  divert  the  waters  thereof  to  the 
individual  domestic  and  other  uses  and  benefits  of  its  citizens. 
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4  The  law  recognizes  no  natural,  correlative  rights  in  waters  spread  over  or  per- 
colating beneath  the  surface  of  the  ground,  or  oozing  through  or  suspended  in 
the  soil,  or  the  result  of  rainfall.  It  not  flowing  in  any  defined  channel,  water 
does  not  constitue  a  water-course,  is  not  subject  to  the  principles  regulating 
the  rights  of  riparian  proprietors,  and  is  not  property. 

6.  The  rights  of  the  plaintiffs  as  riparian  proprietors  and  mill-owners  to  the  use 
and  flow  of  the  waters  of  Buck  Creek  by  means  of  their  dam  therein,  through 
their  race,  at  and  as  power  for  their  mills  and  factory  is  established  by  grant 
and  prescription. 

".  The  city  of  Springfield,  a  municipal  corporation  under  the  laws  of  Ohio,  by 
becoming  the  owner  in  fee-simple  of  a  tract  of  land  adjacent  to  said  Buck  Creek 
at  a  point  above  said  dam  and  race,  and  by  constructing  a  reservoir  thereon, 
and  connecting  the  same  with  its  water-works  for  the  purpose  of  supplying 
the  inhabitants  and  the  manufactories  of  said  city  with  water,  does  not,  in  the 
absence  of  grant  or  condemnation  according  to  law,  acquire  the  right  to  with- 
draw the  waters  flowinfi[  in  Buck  Creek  and  its  tributaries,  either  directly  or 
indirectly,  to  the  prejudice  of  plaintiffs  said  rights  therein.  But  it  may,  if  it 
can  without  invading  such  rights,  on  its  own  land  in  such  manner  and  for  such 

Surpose,  take  surface,  subterranean  and  percolating  waters  not  flowing  in  any 
efined  channel. 

White,  J. 

The  plaintiffs  by  this  action  seek  to  enjoin  the  defendants  from  an 
alleged  wrongful  appropriation  of  their  water  power. 

The  petition  herein  was  filed  August  4,  1885,  and  thereon  a  prelim- 
inary injunction  issued,  which  is  now  universally  conceded  to  have  been 
jiroperly  allowed  against  the  then  proposed  unlawful  appropriation  of 
plaintifPs  said  water  power.  The  case  was  tried  and  submitted  at  the 
present  term.  The  questions  involved  are  not  only  of  the  highest  impor- 
tance, but  are  new  and  intricate.  It  is  a  subject  of  regret  that  the  case 
could  only  be  considered  during  the  intermission  of  oflidal  duties  in  the 
constant  trial  of  other  and  important  causes. 

Warder  &  Barnett,  a  co-partnership,  are  the  proprietors  of  extensive 
flouring  mills,  fully  equipped  with  the  most  approved  modern  machinery, 
located  in  the  city  of  Springfield,  on  the  north  bank  of  Buck  Creek.  P. 
P.  Mast  &  Co.,  a  corporation,  own  and  operate  a  large  manufactor}',  with 
machinery,  tools  and  fixtures,  of  agricultural  implements,  on  the  north 
bank  of  the  same  stream.  These  plaintiffs  severally  own  the  land  upon 
which  said  mill  and  factory  are  respectively  so  located  in  fee-simple  and 
are  each  conducting  thereon  considerable  and  profitable  business.  They 
are  the  owners  and  in  possession  and  use  as  tenants  in  common  of  a  cer- 
tain head  race  or  canal,  known  as  the  Barnett  hydraulic,  extending  from 
their  said  premises  east  and  along  and  to  Buck  Creek  about  480  rods  to 
where  the  plaintiffs  dam  across  Buck  Creek  is  now  located,  with  the  right 
to  maintain  the  same  as  an  hydraulic.  Buck  Creek  is  a  natural,  living 
water-course,  flowing  in  an  easterly  and  westerly  course  through  said 
city,  fed  largely  by  natural  streams,  brooks  and  springs  of  living  water. 
It  is  conceded  that  plaintiffs  have  the  exclusive  right  to  erect  and  main- 
tain said  dam  across  Buck  Creek  at  the  place  it  now  occupies,  and  the 
exclusive  right  to  flow  the  waters  of  Buck  Creek  at  that  place  into  said 
race  or  canal,  and  to  conduct  the  same  therein  to  and  upon  their  said 
pren-ises  for  the  purpose  of  furnishing  power  to  operate  their  said  mill 
and  factory  aforesaid,  and  that  they  have  been  in  the  occupancy  and  use 
thereof  for  that  purpose  by  themselves  and  their  grantor  for  more  than 
forty  years.  Warder  &  Barnett  operate  their  mills  solely,  and  P.  P. 
Mast  &  Co.  operate  its  factory  largely  by  the  water-power  aforesaid,  and 
they  claim  that  for  a  very  considerable  part  of  the  year,  all  the  water 
flowing  in  Buck  Creek  is  diverted  by  said  dam  into  said  race  or  canal,  and 
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is  required  and  used  in  propelling  the  machinery  of  said  mill  and  factory. 

The  city  of  Springfield  is  a  municipal  corporation  of  the  second  class 
under  the  laws  of  Ohio,  having  a  population  of  more  than  twenty  thou- 
sand. It  has  heretofore  erected  and  maintained  a  system  of  water  works, 
under  the  direction  of  the  defendant  Board  of  Trustees,  who  were  duly 
elected  and  qualified  as  such.  The  supply  from  the  present  system  has 
become  wholly  inadequate  to  the  demands  of  its  growing  population. 

At  the  time  of  filing  the  petition  herein  (August  4,  1885)  it  was 
alleged  therein  that  the  defendants  were  proposing  to  lay  pipe  under  said 
head  race  (which  the  plaintiffs  then  claimed  to  own  in  fee,  but  in  which 
it  is  now  conceded  they  have  only  an  easement  to  occupy,  use  and  main- 
tain as  an  hydraulic)  to  a  point  about  800  rods  above  the  said  dam,  and 
there  construct  filter  galleries  and  draw  the  waters  of  said  Buck  Creek  and 
its  tributaries  thereinto  and  convey  the  same  by  means  of  said  pipes  to 
its  pumping  house  for  the  purpose  of  furnishing  said  city  with  the  addi- 
tional needed  supply  of  water.  At  such  point  the  waters  of  Buck  Creek 
are  augmented  by  the  waters  of  Beaver  Creek,  a  tributary  natural  water- 
course, containing  never  failing  living  water,  and  between  these  streams 
is  a  well-defined,  plainly  marked  channel  of  a  spring  branch  or  stream  of 
living  water  which  empties  into  said  Beaver  Creek  near  its  confluence 
with  Buck  Creek. 

At  the  confluence  of  said  creeks  and  spring  branch  the  city  of  Spring- 
field, as  appears  from  its  answer  filed  herein  January  13,  1883,  and  the 
evidence  in  support  thereof,  after  the  commencement  of  this  action,  pur- 
chased nearly  seven  acres  of  ground  in  fee-simple  substantially  in  the 
form  of  a  parallellogram,  through  the  west  end  of  which  all  said  surf^ace 
streams  and  spring  branch  flow  in  well-defined  channels,  and  the  whole 
of  which  and  the  surrounding  land  is  seemingly  filled  with  water,  and  is 
claimed  to  be  honeycombed  with  subterranean  streams,  and  percolating 
waters  from  the  higher  lands  surrounding. 

The  answer  alleges  "  the  defendants  admit  that  when  the  petition 
was  filed  in  this  court  it  was  their  plan  and  purpose  to  dig  a  well  or 
trench  or  gallery  upon  the  lands  hereinbefore  described,  across  said 
spring  branch  and  thereby  to  cut  oflF  the  water  flowing  in  the  same,  and 
to  appropriate  it  to  the  use  of  said  water- works.  They  aver  that  such 
action,  if  accomplished,  would  not  have  resulted  in  material  damages  to 
the  plaintiffs,  or  either  of  them.  But  upon  the  advice  of  counsel  that 
their  right  to  interfere  as  proposed,  with  the  flow  of  water  already  in  the 
channel  of  said  spring  branch,  was  doubtful,  the  defendants  have,  since 
the  commencement  of  this  suit  entirely  changed  their  plans." 

Such  new  and  changed  plan  consists  in  sinking  a  large  reservoir 
across  the  extreme  east  end  of  their  said  tract  of  land,  entirely  thereon  at 
a  point  about  400  to  600  feet  at  the  nearest  point  from  Beaver  and  Buck 
Creek  and  about  seventy  feet  from  said  spring  branch,  without,  as  claimed 
by  defendant,  in  any  way  interfering  with  the  flow  of  water  as  it  is  accus- 
tomed to  flow,  in  said  streams  or  branches,  or  with  any  water-course 
flowing  in  any  defined  channels  by  filtration  or  otherwise,  or  to  affect  in 
any  manner  the  water  flowing  in  said  channels. 

It  further  appears  that  full  right  and  privilege  has  been  accorded  the 
defendants  to  lay  and  maintain  pipes  through  the  intervening  lands  to 
their  pumping  house,  a  distance  of  about  two  miles,  crossing  under  both 
said  Buck  Creek  and  said  race  by  the  owners  of  the  fee  thereof,  and  that 
in  accordance  therewith  they  have  at  this  time  so  laid  said  pipes  and 
constructed  said  reservoir,  except  under  said  race.    Such  reservoir  has 
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since  been  constructed,  and  is  two  hundred  feet  long,  fifty  feet  wide,  and 
sixteen  feet  deep,  and  the  pipes  leading  therefrom  to  the  city  pumping 
house  are  twenty  inches  in  diameter,  with  a  fall  of  about  thirty-three  feet 
between  the  reservoir  and  the  wells  at  the  pumping  house. 

During  the  process  of  construction,  water  has  been  flowing  into  said 
reservoir  so  rapidly  and  in  such  quantities  that  the  contractor  has  found 
great  difficulty  in  prosecuting  the  work.  He  has  been  compelled  to  keep 
tv/o  portable  engines,  with  a  combined  capacity  of  one  and  one-half  mil- 
lion gallons  per  day,  constantly  at  work  to  their  full  capacity,  in  order  to 
clear  the  excavation  of  water  sufficiently  to  enable  the  work  to  proceed. 

At  the  time  of  the  trial  the  reservoir  was  substantially  completed 
and  has  since  been  wholly  so. 

The  water  in  the  spring  branch  referred  to  in  the  answer  disappeared 
during  the  process  of  such  pumping,  and  standing  water  in  the  vicinity 
in  the  marshes  has  also  disappeared. 

The  said  seven  acres  so  purchased  and  now  owned  by  the  city  in  fee 
is  located  at  the  confluence  and  west  of  Buck  and  north  of  Beaver  Creeks. 
Immediately  opposite  and  over  the  west  end  thereof  Buck  Creek  flows 
almost  directly  north  and  south,  with  a  considerable  continuous  iall  at  a 
lower  level  than  the  water  in  the  reservoir.  But  above  the  reservoir  at 
considerable  distance  its  course  is  from  north,  then  easterly,  turning 
westerly  in  a  cresent  curve  above  the  north  and  west  side  of  the  reservoir 
at  a  very  much  higher  level  than  the  reservoir.  The  lands  from  the 
upper  curve  of  Buck  Creek  to  the  reservoir  fall  gradually  from  four  to 
nine  feet,  ranging  according  to  the  points  of  departure,  and  were  before 
the  siuking  of  the  reservoir,  marshy  and  wet.  Since  then,  these  lands, 
although  not  dry,  are  considerably  drained,  and  in  some  places  entirely 
so. 

Through  this  tract  of  land  crossing  Buck  Creek  twice  by  bridges,  the 
C,  C,  C.  &  I.  Railway  runs  in  a  northeasterly  and  southwesterly  direc- 
tion part  of  the  distance  between  the  reservoir  and  Buck  Creek,  across 
an  old  channel  of  the  creek  where  the  water  ran  many  years  past,  which 
has  since  been  apparently  largely  abandoned  by  the  creek,  and  a  new 
rhannel  made  by  it,  as  above  described.  Below  the  railroad  next  the  city 
mills  in  this  channel  water  now  runs,  and  is  claimed  by  plaintiffs  to  be 
water  from  Buck  Creek,  which  passing  below  the  surface  under  the  rail- 
road reappears  in  the  old  channel,  while  the  defendants  claim  it  is  the 
spring  branch  referred  to  in  their  answer. 

The  lands  to  the  east  of  Buck  Creek  and  north  of  Beaver  Creek,  and 
northeasterly  from  the  defendants'  said  tract  of  land  are  higher  than 
at  the  reservoir  and  the  water  in  the  two  wells  thereon  known  as  the 
Haley  and  Merritt  wells,  stands  higher  than  in  the  reservoir.  While  the 
reservoir  was  in  process  of  construction  and  during  the  pumping  there- 
from the  water  in  these  wells  disappeared,  but  on  the  cessation  of  pump- 
ing therefrom  reappeared  therein. 

The  underlying  soil  so  far  as  investigated  and  disclosed  by  digging 
of  reservoir  and  wells  is  a  bed  of  gravel,  except  that  between  the  reser- 
voir and  Buck  Creek,  and  near  one  of  said  wells  there  seems  to  be  two 
separate  beds  of  hardpan  of  unknown  extent. 

During  the  pumping  in  the  reservoir  as  appears  from  the  testimony 
of  the  contractor  in  charge  of  the  work  the  water  seemed  to  flow  into  the 
reservoir  from  all  sides,  and  largely  from  the  bottom  of  the  well,  and  at 
the  time  of  inspecting  it  by  court  and  counsel  at  the  commencement  of 
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this  trial  the  water  was  oozing  and  percolating  into  the  reservoir  at  the 
east  end  near  the  bottom  thereof. 

It  is  not  proposed  to  wall  the  reservoir,  but  only  to  cover  it. 

No  condemnation  of  the  water  rights  of  the  plaintiffs  has  been  made 
and  no  agreement  with  the  plaintiffs  has  been  effected  by  which  permis- 
sion has  been  obtained  to  lay  said  pipes  or  take  said  water  or  any  part 
thereof. 

The  principal  questions  to  be  considered  here,  are,  to  what  extent, 
if  at  all,  have  the  plaintiffs  a  fight  to  waters  which  the  city  will  take  by 
reason  of  the  construction  and  maintainance  of  said  reservoir  and  pipes 
in  connection  with  its  water-works ;  and  how  far,  if  at  all,  they  are  enti- 
tled to  be  protected  therein. 

It  is  admitted  to  be  the  law  of  this  case,  and  is  too  well  settled  as 
a  principle  to  require  citation  of  authorities  to  sustain  it,  that  riparian 
proprietors  are  entitled,  in  the  absence  of  contract  or  prescription  limit- 
ing their  rights,  to  the  usufruct  of  a  stream,  which  washes  their  lands  in 
its  substantially  natural,  undiminished  and  undefiled  current,  and  to  in- 
sist that  it  shall  flow  into  and  through  their  lands,  and  from  and  onto 
their  neighbors,  in  its  accustomed  place  and  at  its  usual  level.  Gould 
on  Waters,  sec.  204  et  seq.     Frazer  v.  Brown,  12  Ohio  St.,  294.  299. 

A  stream  is  essentially  indivisable.  The  flow  of  its  waters  is  con- 
tinuous and  a  diversion  or  break  thereof  is  a  destruction  pro  tanto  of  the 
current.  No  riparian  proprietor  owns  an  integral  part  of  or  has  absolute 
property  in  such  waters ;  but  each  has  only  the  use  of  their  flow  past  his 
lands  for  ordinary  domestic,  agricultural,  manufacturing  and  other  lawful 
purposes.  An  upper  proprietor  cannot,  except  for  such  uses,  therefore, 
lawfully  abstract,  divert  or  withdraw  any  portion  thereof  to  the  prejudice 
or  injury  of  a  lower  proprietor.  The  rights  of  each  therein  are,  however, 
largely  measured  by  the  necessities  and  character  of  his  use  thereof.  If 
there  is  abundance  and  to  spare,  no  rights  are  invaded  if  one,  without 
destroying  the  stream,  takes  that  only  which  others  do  not  require  or 
use.  Gould  on  Waters,  sec.  205;  Cooper  v.  Williams,  4  Ohio,  253,  287; 
Atkinson  v.  Jordan,  6  Ohio,  293 ;  Gardner  v.  Newbury,  2  Johns,  ch., 
161 ;  City  of  Emporia  v.  Soden.  37  Am.,  865  ;  Halle  v.  Ionia,  38  Mich., 
493 ;  Acton  v.  Blundell,  12  M.  &  W.,324 ;  Garwood  v.  N.  Y.  C.  R.  R.  Co., 
83  N.  Y.,  400;  Godard  on  Easement,  41,  66  and  66 ;  Corning  v.  Troy 
Iron  and  Nail  Factory,  40  N.  Y.,  161 ;  Nadler  v.  Lee,  66  Georgia. 

No  man  can  rightfully  dig  a  channel  from  a  running  str<»am,  and  thus 
divert  the  waters  thereof  to  the  injury  of  a  lower  proprietor.  What  he 
cannot  do  directly,  he  cannot  do  indirectly.  He  therefore  has  no  right 
to  construct  a  well,  trench  or  reservoir  upon  his  own  land,  in  such  man- 
ner that  by  filtration  or  creating  artificial  underground  channels,  he  will 
withdraw  water  through  the  soil  from  a  running  stream,  to  the  injury  of 
a  lower  proprietor.  Grand  Junction  Canal  Co.  v.  Shugar,  L.  7,  R.  6,  ch., 
483  ;  City  of  Emporia  v.  Soden,  26  Kas.,  688,  S.  C,  87,  Am.  R.,  269; 
iEtna  Mills  v.  Brookline,  126  Mass.,  69, 71 ;  Gardner  v.  Newburg,  2  John., 
ch.  161 ;  Earl  of  Ripon  v.  Hobart,  8  Myln  &  Keen,  198. 

It  is  thus  apparent  that,  in  the  absence  of  grant  or  license,  the 
waters  of  a  stream  cannot  be  lawfully  withdrawn  or  diverted  therefrom 
to  the  prejudice  of  a  lower  riparian  proprietor  by  either  direct  or  indirect 
means.  It  is  the  fact,  and  not  the  manner  of  abstraction  that  works  the 
injury. 

Such  flow  and  use  of  the  waters  of  a  stream  belong  to  the  land 
through  which  it  passes  as  an  incident,  convenience  or  easement,  which 
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inseparably  connects  itself  therewith  as  a  part  thereof  and  frequently 
gives  or  adds  value  thereto,  and  is  a  private  property  right  in  the  pro- 
prietor thereof.  Gould  on  Waters,  sees.  148,  294 ;  Cooper  v.  Williams, 
supra. 

Such  private  property  right  is  protected  by  the  19th  section  of  the 
bill  of  rights  of  the  constitution  of  Ohio,  which  ordains  that :  '*  Private 
property  shall  ever  be  held  inviolate,  but  subject  to  the  public  welfare.  * 
*  *  Where  private  property  shall  be  taken  for  public  use,  a  compensa- 
tion therefor  shall  first  be  made  in  money  or  first  secured  by  a  deposit  of 
money ;  and  such  compensation  shall  be  assessed  by  a  jury,  without  deduc- 
tion for  benefits  to  any  property  of  the  owner,"  Crawford  v.  The  Village 
of  Delaware,  7  Ohio  St.,  628,  469 ;  Street  Railway  v.  Cumminsville,  14 
Ohio  St.,  628,  646. 

The  right  of  the  plaintiflFs,  Warder  &  Barnett  and  P.  P.  Mast  &  Co., 
to  construct  and  maintain  their  dam  across  Buck  Creek  as  now  located, 
and  to  carry  the  waters  thereof  through  their  said  race  to  operate  said 
mill  and  factory  as  aforesaid  is  established  by  grant  and  prescription  and 
is  not  denied  in  this  case.  Conceding  then  the  rights  of  the  plaintiffs  to 
the  water  at  their  mill  and  factory  for  use  as  powder  in  the  opera- 
tion thereof,  it  follows  that  they  have  the  right  to  insist  that  such 
right  shall  not  be  injured  or  destroyed  by  diverting  the  waters  of 
said  creeks  and  tributaries  at  a  point  above  them,  without  compensa- 
ting them  therefor.  The  evidence  clearly  shows  that  while  at  certain 
seasons  of  the  year  the  water  supply  is  more  than  enough  for  the  plain- 
tiffs uses,  and  that  during  such  seasons  the  consumption  of  water  by  the 
city  would  work  no  present  injury,  yet  in  dry  seasons  there  is  now  suffi- 
cient water  flowing  in  the  race  from  Buck  Creek  at  said  dam  to  barely 
sustain  their  said  required  power.  Hence  any  abstraction  thereof  dur- 
ing such  seasons  would  be  a  substantial  injury.  No  individual  can  law- 
fully appropriate  this  power,  and  deprive  plaintiffs  thereof  without  their 
consent.  But  the  city  of  Springfield,  as  a  municipal  corporation,  under 
the  laws  of  Ohio  can  take  such  power  by  condemnation,  without  plain- 
tiff's consent  and  even  against  their  protest  and  objection,  for  the  public 
good,  where  a  great  public  necessity,  as  here,  exists  therefor.  Not,  how- 
ever, until  '*  a  compensation  therefor  shall  first  be  made  in  money  or  first 
secured  by  a  deposit  of  money  "  in  accordance  with  the  cons^tutional 
guarantee  already  quoted. 

The  mere  fact  that  the  city  of  Springfield  purchased  and  owns  said 
seven  acres  of  land  on  the  banks  of  these  streams  does  not  confer  any 
right  to  abstract  the  waters  flowing  therein.  Judge  Brewer  in  a  very 
able  and  exhaustive  opinion  in  City  of  Emporia  v.  Soden,  26  Kas.,  688  ; 
s.  c,  87  Am.  R.,  265,  a  case  resembling  this  in  many  respects,  says:**  A 
city  cannot  be  considered  a  riparian  owner  within  the  scope  of  the 
exception  named.  The  amount  of  water  which  an  individual  living  on 
the  banks  of  a  stream  will  use  for  domestic  purposes,  is  comparatively 
trifling.  Such  use  may  be  tolerated  upon  the  principle  de  minibus  non 
curat  lex.  It  is  a  use  which  must  always  be  anticipated,  and  may  reason- 
ably be  considered  as  one  of  the  benefits  of  the  ownership  of  the  banks 
of  a  natural  stream.  Everyone  proposing  to  utilize  the  power  of  running 
water  should  reasonably  expect  that  the  stream  is  chargeable  with  such 
a  slight  burden.  It  is  only  a  fair  equalization  of  rights.  But  the  taking 
of  water  for  the  supply  of  a  populous  and  growing  city,  stands  upon  an 
entirely  different  basis.  No  man  can  foresee  this ;  and  if  it  were  tolerated, 
no  one  would  dare  to  expend  money  in  utilizing  this  power  for  fear  of 
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its  being  soon  taken  from  him  without  compensation,  and  with  total  loss 
to  his  investment.  The  city,  as  a  corporation,  may  own  land  on  the 
banks,  and  thus  in  one  sense  be  a  riparian  owner.  But  this  does  not 
make  each  citizen  a  riparian  owner.  And  the  corporation  is  not  taking 
the  water  for  its  own  domestic  purposes;  it  is  not  an  individual ;  it  has 
no  natural  wants ;  it  is  not  taken  for  its  own  use,  but  to  supply  a  multi- 
tude of  individuals ;  it  takes  to  sell.  *  *  *  It  would  be  strange  if  a 
city  could  destroy  plaintiflTs  water  power  without  compensation,  and 
then  sell  it  to  other  manufacturers,  and  thus  build  up  rival  establishments. 
This  same  question  was  before  the  Supreme  Court  of  Alabama,  and  in  a 
well  considered  case  the  same  conclusion  was  reached.  We  quote  from 
the  opinion  in  that  case  : 

**  The  city  of  Mobile  is  not  located  upon  the  creek ;  it  is  from  three 
to  five  miles  distant.  To  hold  that  a  municipal  corporation  can,  from 
the  mere  fact  of  owning  land  upon  a  water-course,  acquire  the  right  to 
divert  the  water  in  sufficient  quantities  to  supply  the  domestic  wants  ot 
its  inhabitants,  residing  at  a  distance  of  from  three  to  five  miles,  to  the 
injury  of  other  proprietors,  would  be  unreasonable  in  itself  and  unjust 
to  those  who  have  an  equal  right  to  participate  in  the  benefits  of  the 
stream.  Stein  v.  Burden,  24  Ala.,  180.  See  also  Garwood  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  88  N.  Y.,  400. 

On  the  other  hand,  it  is  equally  well  settled,  that  water  spread  over 
or  percolating  beneath  the  surface  of  the  ground,  or  oozing  through  or 
suspended  in  the  soil,  or  the  result  of  rainfall,  if  not  flowing  in  any 
defined  channel,  does  not  constitute  a  water-course,  and  it  is  not  subject 
to  the  principles  of  the  law  regulating  the  rights  of  riparian  proprietors, 
Gould  on  Waters,  sees.  263,  280. 

Such  waters,  coming  from  no  one  knows  where  and  flowing  no  one 
knows  whence,  are  not  property.  The  law  recognizes  no  natural  correl- 
ative rights  therein. 

''  By  the  common  law,  no  right  can  be  claimed  Jure  naiura  in  the 
flow  of  surface  water,  and  its  detention,  expulsion  or  diversion  is  not  an 
actionable  injury."     Gould  on  Waters,  sec.  263. 

Our  Supreme  Court  has  declared  in  the  case  of  Frazer  v.  Brown,  12 
Ohio  St.,  294,  that: 

''1.  In  the  absence  of  express  contract  and  positive  legislation,  as 
between  proprietors  of  adjoining  lands,  the  law  recognizes  no  correlative 
rights  in  respect  to  underground  waters  percolating,  oozing  or  filtrating 
through  the  earth  ;  hence,  where  a  landowner  digs  a  **  hole  "  on  his  own 
land  for  purposes  connected  with  the  use  of  his  own  land,  thereby  cut- 
ting off"  or  diverting  underground  waters  which  have  always  been  accus- 
tomed to  percolate  and  ooze  through  his  land  to  the  land  of  an  adjoining 
proprietor,  and  there  to  form  the  source  of  a  spring  and  rivulet,  any  dam- 
ages thereby  occasioned  to  such  adjoining  proprietor  is  damniim  absque 
injuria, 

**2.  The  act — to- wit:  the  use  of  his  own  property — ^being  lawful 
in  itself,  the  motive  with  which  the  act  was  done  is,  in  law,  a  matter  of 
indifference. 

:|e  ♦  :|e  «( 4  The  doctriue  of  prescription,  or  presumption  of  grant 
from  lapse  of  time,  can  have  no  application  to  a  case  of  this  kind." 

See  also :  Acton  v.  Blundell,  12  M.  &  W.,  852 ;  Chasemore  v.  Rich- 
ards, 7  H.  h.  cases,  349 ;  Wheatly  v.  Bangle,  25  Penn.  Stat.,  628 ;  64  Ind., 
168;  42  Am.,  52 ;  27  Conn.,  84;  Lewis  v.  Railway  Co.,  7  Dec.  Re.,  666; 
City  of  Emporia  v.  Sodon,  supra. 
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Neither  the  digging  of  the  reservoir  on  its  own  land,  nor  accumula- 
ting surface  percolating  or  subterranean  waters  not  flowing  in  a  defined 
channel  therein,  nor  conveying  same  to  its  water-works  by  the  pipes  laid 
thereto,  and  thence  distributing  it  to  individual  consumers  by  the  defend- 
ants, is  in  itself  unlawful.  In  so  doing,  however,  they  cannot  rightfully 
impair  or  destroy  plain tiff*s  right  to  the  waters  in  either  Buck  or  Beaver 
Creeks,  or  their  tributaries,  by  either  direct  or  indirect  abstraction  there- 
from, without  compensating  them  therefor. 

The  substantial  question  in  the  case  arises  upon  the  respective  claims 
of  the  parties  herein,  as  to  the  effect  of  such  operations  by  the  defend- 
ants. 

The  theory  of  the  plaintiffs  is  that  all  the  water  in  or  on  the  large 
territory,  estimated  by  the  witnesses  to  be  from  a  half  section  to  a  sec- 
tion of  land,  which  will  supply  the  said  reservoir,  will  be  drawn  directly 
or  by  filtration  from  the  said  creeks,  its  tributaries  or  the  waters  support- 
ing them. 

While  the  theory  of  the  defendants  is,  that  no  water  will  flow  into 
said  reservoir  from  the  creeks,  but  the  same  will  be  wholly  supplied  and 
fed  by  surface,  subterranean,  percolating  and  other  waters  not  flowing  in 
any  defined  channels  to  which  plaintiffs  have  any  rights  whatever. 

The  issue  thus  made  raises  novel,  intricate  and  important  questions, 
seriously  affecting  the  rights  of  the  parties  herein.  It  seems  clear,  how- 
ever, that  in  order  that  the  defendants  may  pump  out  and  carry  away  to 
the  full  capacity  of  their  pipes  with  the  velocity  and  volume  they  pro- 
pose, without  drawing  on  the  waters  of  Buck  or  Beaver  Creeks,  it  would 
[>e  absolutely  necessary  there  should  be  constantly  pouring  into  the  bed 
of  gravel  into  which  their  reservoir  is  sunk,  a  subterranean  stream  of 
water  disconnected  in  source  from  such  creeks,  substantially  equally  in 
velocity  or  head  with  the  stream  of  water  which  they  propose  to  conduct 
away  from  the  reservoir  to  their  pumping  house. 

No  evidence  of  such  a  stream  has  appeared,  as  it  should  before  this, 
if  existing,  in  said  reservoir  in  the  shape  of  a  rushing  current  or  boiling 
spring ;  but  there  appears  rather  a  strong,  steady  flow  of  water  into  the 
bottom  thereof,  indicating  a  large  store  or  body  of  water  pressing  into  it 
through  the  gravel  as  from  a  supply  basin.  This  supply  is  doubtless 
largely  furnished  from  the  water  suspended  in  the  extensive  gravel  beds 
and  drawn  from  the  higher  lands  off  to  the  east  toward  the  Merritt  and 
Haley  wells,  as  shown  by  their  becoming  dry  during  the  pumping  at  the 
excavation  of  the  reservoir,  and  the  topography  of  the  country ;  and 
also,  in  part,  from  the  marsh  or  swamp,  which  before  the  pumping  and 
excavating  at  the  reservoir  commenced,  was  continuously  filled  with 
standing  water,  but  has  since  become  practically  dry.  If  it  were  not  for 
future  rainfall,  this  supply  would  under  the  enormous  drain  of  nearly  two 
millions  gallons  per  day,  made  by  the  reservoir  and  pipes  connected  with 
the  city  pumping  house,  become  ultimately  exhausted.  The  draft  would 
then  inevitably  begin  upon  the  waters  sustaining  the  waters  in  the  creeks 
and  then  quickly  upon  the  waters  of  the  creeks  themselves.  But  rainfall 
will  replenish  a  considerable  exhaustion.  The  creeks  thus  far  show  no 
appreciable,  if  any  diminution  in  current  or  flow,  notwithstanding  the 
enormous  drain  made  by  the  pumps  of  the  contractor.  The  conclusion 
to  be  logically  drawn  from  this  condition  of  affairs  is,  that  the  water  in 
the  creeks  cannot  rightfully  be  withdrawn  therefrom  by  the  city  to  the 
prejudice  of  the  plaintiffs  and  that  ultimately  it  will  be,  if  such  a  draft 
as  is  proposed,  should  be  maintained  as  already  shown ;  and  further  that 
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there  is  a  supply  of  water  upon  the  surface  of  ground  and  percolating  in 
the  soil,  not  in  defined  channels,  to  which  plaintiffs  have  no  right,  and 
which  defendants  may  lawfully  take.  It  now  becomes  the  duty  of  the 
court  to  determine  how  much  thereof  the  city  may  rightfully  appropriate 
without  invading  the  plaintiff's  property  rights  therein.  This  would  be 
an  almost  impossible  task,  if  nature  had  not  herselt  furnished  a  guide  on 
the  ground,  and  even  with  its  aid  it  can  only  be  measured  approximately. 

The  spring  branch,  already  referred  to,  is  located  between  Buck  and 
Beaver  Cieeks,  and  nearer  to  the  reservoir  than  either.  If  there  is  no 
suflScient  supply  of  surface  or  subterranean  water  to  sustain  the  draft 
proposed  to  be  made  thereon,  the  spring  branch  will  be  first  affected. 
It  IS  practically  conceded  in  the  allegation  of  the  answer  hereinbefore 
quoted,  that  the  defendants  have  no  right  to  take  the  water  therefrom, 
and  that  concession  is  still  maintained  in  argument  by  their  counsel,  and 
is  the  unquestioned  law  of  the  case.  The  pumping  by  the  contractor 
while  excavating  the  reservoir,  completely  exhausted  this  spring  branch. 
The  same  result  will  follow  a  drain  on  the  reservoir  from  the  pumping 
house.  To  escape  the  logical  effect  thereof,  it  is  ingeniously  argued  that 
such  drying  of  the  spring  branch  is  not  occasioned  by  the  withdrawal  of 
the  water  alter  it  is  within  the  channel  thereof,  but  is  accomplished  by  in- 
tercepting the  subterranean  sources  thereof  before  the  waters  reach  such 
channel.  Without  determining  what  would  be  the  legal  effect  thereof 
if  such  theory  were  true,  it  is  sufficient  answer  to  say  that  the  drying  of 
the  spring  branch  being  admitted  in  consequence  of  the  excavation, 
the  burden  is  upon  the  defendants  to  show  that  the  water  is  not  abstracted 
therefrom.  Such  burden  has  not  been  maintained  in  the  conflict  of 
expert  and  other  testimony,  especially  as  the  cessation  of  pumping  by 
the  contractor  and  the  suspension  of  the  draft  has  restored  the  water  in 
such  spring  branch.  The  answer  to  this  claim  of  defendants  is  perhaps 
best  stated  further,  in  addition  to  the  fact  so  found,  in  the  language  of 
Chancellor  Hatherly  in  Grand  Junction  Canal  Co.  v.  Slugar  supra,  to-wit : 
*'  If  you  are  simply  using  what  you  have  a  right  to  use,  and  leaving  your 
neighbor  to  use  the  rest  of  the  water  as  it  flows  on,  you  are  entitled  to 
do  so ;  but  you  must  not  appropriate;  that  which  you  have  no  right  to 
appropriate  to  yourself.  In  this  case  there  is  ex  concessis  a  defined  chan- 
nel in  which  this  water  was  flowing,  and  I  think  the  evidence  is  clear 
that  some  of  it  is  withdrawn  by  the  drain  which  the  local  Board  have 
made. 

*  *  *  «« If  you  cannot  get  at  the  underground  water  without  touch- 
ing the  water  in  a  defined  surface  channel,  I  think  you  cannot  get  at  it 
at  all.  You  are  not  by  your  operations,  or  by  any  act  of  yours,  to  dimin- 
ish the  water  which  runs  in  this  defined  channel,  because  that  is  not 
only  tor  yourself  but  for  your  neighbors  also,  who  have  a  clear  right  to 
use  it,  and  have  it  come  to  them  unimpaired  in  quality  and  undiminished 
in  quantity."  Of  course  in  compensating  plaintiff,  only  the  water  in  the 
stream  is  to  be  paid  for,  not  this  other  water  to  which  they  have  no 
right,  but  which  defendants  cannot  reach  for  reasons  stated. 

It  Js,  and  lias  always  been  considered  the  highest  duty  of  a  court  of 
chancery  to  protect  by  injunction  the  citizen  in  the  enjoyment  of  his 
property  from  the  unlawful  encroachments  of  others  thereon  whether 
attempted  by  municipal  or  private  corporations  or  in  aid  of  public  or 
private  enterprise. 

The  decree  of  the  court  herein,  therefore,  is  that  the  defendants  be 
and  are  permanently  enjoined  from  so  laying  their  pipes  as  to  injure  or 
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destroy  the  easement  of  plaintiffs  in  said  race,  and  from  withdrawing 
water  flowing  in  the  channels  of  Buck  or  Beaver  Creek  or  said  spring 
branch,  through  said  reservoir,  pipes  and  water-works,  so  as  to  reduce 
the  waters  of  Buck  Creek  at  plaintiff's  dam  below  their  ordinary  level. 
And  as  a  guide  in  determining  when  such  withdrawal  so  operates,  the 
defendants  are  enjoined  from  withdrawing  water  from  their  reservoir  when 
the  waters  of  said  spring  branch  are  thereby  reduced  below  their  ordi- 
nary level,  and  in  no  event  are  defendants  to  withdraw  from  said  reser- 
voir through  said  pipes  in  connection  with  said  water-works,  to  exceed  a 
half  million  gallons  of  water  per  day. 

Either  party  may  on  motion  and  on  ten  days  notice  make  applica- 
tion for  an  enlargement  or  modification  of  this  decree  if  the  practical 
operation  thereof  is  claimed  to  work  injustice. 


INDEX. 


ACCOUNT— 

In  a  suit  on  accornt,  the  petition 
must  allege  that  there  is  due  on  the 
account,  etc.,  it  is  not  sufficient  to  al- 
lege tb&c  defendant  is  indebted  there- 
on.   Archer  y.  Desk  Co.  226 

ADVERTISEMENT— 

Section  4367  gives  no  power  to 
officials  to  contract  for  insertion  in 
more  than  two  papers,  and  no  recoveir 
can  be  had  by  the  owners  of  the  addi- 
tional papers.  Elliott  ▼.  Commission- 
ers. 644 

fiFFIDAVIT— 

1.  The  next  friend  of  an  infant, 
can,  in  that  capacity,  make  an  affidavit 
for  an  attachment.  McDowell  ▼.  Nims. 

624 

2.  The  affidavit  for  attachment 
must  allege  that  the  property  is  ex- 
empt from  execution.  Slough  v.  Cos- 
grove.  31 1 

3.  An  allegation  in  an  affidavit 
to  obtain  an  attachment  that  defend- 
ant fraudulently  or  criminally  con- 
tracted the  debt  is  in  the  disjunctive, 
and  ia  insufficient  to  support  an  at- 
tachment. Brownell  &  Co.  y.  Heating 
Co.  413 

\GENCY— 

1.  A  contract  employing  an  in- 
surance agent,  fixing  no  term,  the  com- 
pensation to  be  twenty-five  per  cent, 
on  all  first  premiums  collected  by 
them,  and  ten  per  cent,  for  each  year 
for  four  years  on  the  subseouent  or 
general  premium  thereon  :  lield^  that 
after  the  termination  of  the  agency  by 
the  act  of  the  company  the  agent  was 
not  entitled  to  such  commissions  on 
renewals.    Trimble  v.  Insurance  Co. 

414 

2.  If  a  seller's  agent  procured 
a  continuing  guaranty  of  payment,  the 
guarantor,  on  being  sued,  may  show 
that  a  subsequent  guaranty  given  by 
him  to  the  agent  was  on  condition 
that  the  prior  guaranty  be  cancelled, 
there  being  nothing  to  put  the  guar- 
antor on  inquiry  as  to  any  limitation 
on  the  agenrs  power.  Wolf  v.  Shillits 
&  Co.  273 
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8.  Notice  to  an  agent,  proved 
or  admitted  to  be  employed  to  pur- 
chase goods  for  his  principal,  of  the 
falsity  of  the  representations  of  the 
seller  concerning  the  goods,  and  the 
agent's  omission  to  rescind  the  con- 
tract, is  notice  to  and  omission  by  the 
principal.    Mehner  v.  Schmidlapp. 

87 

4.  Where  an  agent,  acting  with- 
in the  scope  of  his  agency,  signs  his 
own  name  to  an  instrument  as  agent, 
without  designating  his  principal,  and 
without  indicating,  by  some  form  of 
words,  that  the  writing  is  the  act  of 
the  principal,  he  will  be  personally  li- 
able thereon,  and  evidence  cannot  be 
admitted  to  ascribe  to  it  a  purpose 
different  from  that  which  its  language 
imports.    Bank  v.  Robinson.  222 

ALTERATION  OF  INSTRUMENT— 

1.  A  subsequent  buyer  of  the 
land  is  not  released  from  mortgage  on 
it  by  an  increase  of  the  rate  of  inter- 
eat    Stanbery  v.  0*Neil.  238 

2.  Words  written  on  the  back 
of  a  note  are  no  part  of  the  body 
thereof  prima  facte,  but  are  presumed 
to  be  done  after  the  note  is  completed. 

lb. 

3.  And  hence,  an  erasure  or 
interlineation  need  not  be  explained 
before  pursuing  a  remedy  solely  con- 
nected with  the  body  of  the  note.    lb. 

4.  In  an  action  upon  a  bank 
check,  as  of  date  Jannary  16, 1877.  but 
bearing  the  appearance  of  haying  been 
altered  to  January  25, 1877,  the  maker 
set  up  the  alteration  in  defense.  He/d: 
That  the  alteration  waa  materia. 
Dempsey  v.  Moran.  212 

6.  That  the  alteration  was  not, 
either  upon  its  face,  or  in  connection 
with  accompanying  drcumstances,  pe- 
cnliarly  suspicions,  or  beneficial  to 
the  holder.  lb. 

6.  That  upon  the  issue  the  bur^ 
den  of  proof  was  on  defendant        lb. 

7.  That  it  was  error  to  charge 
the  jury,  "The  burden  of  proof  of 
showing  when,  how,  and  by  whom 
such  alteration  in  the  date  of  the 
check  in  controyertj  was  made,  sncli 
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alteration  being  apparent  on  the  face 
ot  the  instrument,  is  upon  the  plain- 
tiff, such  alteration  being  one  that 
would  be  beneficial  to  the  holder."  lb. 

APPEALS— 

1.  An  assignee,  who  has  given 
bond  within  the  state  for  the  faithful 
discharge  of  his  duties,  need  not  give 
bond  on  appeal  from  a  justice  of  the 
peace.    Teiry  Clock  Co.  v.  Mussey. 

419 

2.  And  in  such  case,  where  the 
assignee  files  his  transcript  in  the 
common  pleas  within  ten  days,  the  ap- 
peal held  good,  although  no  written 
notice  of  the  intention  to  appeal  was 
given  CO  the  justice.  lb. 

3.  In  an  action  before  a  justice 
of  the  peace  against  two  defendants 
where  judgment  is  rendered  against 
ouly  one,  and  the  other  dismissed,  and 
the  cause  appealed  to  the  common 
pleas,  where  petition  is  filed  against 
the  two,  and  both  answer  without  ob- 
jection, it  is  too  late  after  judgment  to 
except  to  the  jurisdiction' of  the  court. 
Carle  v.  Beckman.  163 

4.  A  certified  check  received 
and  approved  by  a  justice  as  bond  is 
not  an  appeal  bond,  nor  an  insufficient 
undertaking  so  as  to  be  capable  of 
amendment  or  new  bond  under  sec. 
($595,  and  therefore,  the  appeal  must 
be  dismissed.    Allen  v.  Turnpike  Co. 

322 

5.  As  the  law  was  before  the 
amendment  of  sec.  6407,  by  the  act  of 
April  15.  1882,  if  the  probate  court 
neither  increased  nor  diminished  the 
allowance  set  ofi"  by  the  appraisers  for 
the  year's  support  of  the  widow  and 
minor  children,  but  confirmed  it, 
there  is  no  right  of  appeal  from  said 
order  to  the  court  of  common  pleas. 
Reidermann  v.  Tafel.  393 

6.  Where  an  appeal  from  the 
probata  court  to  the  court  of  common 
pleas  is  dismissed  by  the  latter  court 
for  want  of  jurisdiction,  no  costs  can 
be  recovered.  lb. 

iRBITRATION  AND  AWARD— 

1.  The  hiw  relating  to  awards 
at  common  law  is  in  force  in  this 
state.  When  the  parties  proceed  at 
common  law,  the  statute  is  not  appli- 
cable to  any  part  of  the  proceedings. 
Hassenpfiug  v.  Rice.  206 

2.  At  common  law  the  arbitra- 
tors and  witnesses  need  not  be  sworn. 

lb. 

8.  The  allowance  of  usurious 
interest  in  the  award  was  not  illegal, 


there  being  a  new  and  distinct  consid- 
eration for  it  in  this  case.  Besides 
the  agreement  to  arbitrate  furnished 
a  new  consideration.  I  b. 

4.  At  common  law  it  is  not  nec- 
essary that  the  award  should  show  on, 
its  face  that  the  parties  were  notified, 
or  that  they  met  at  the  place  desig- 
nated, or  that  witnesses  were  exam- 
ined, evidence  ofiered,  or  that  the 
award  was  published  from  the  office 
of  the  arbitrator.  lb. 

6.  Under  sec.  60P^.  Rev.  Stat., 
for  the  arbitration  of  doubtful  claims 
by  executors  and  administrators,  it  is 
not  necessary  that  an  action  be 
brought  on  the  award,  but  the  court 
may  enter  judgment  on  the  award 
when  made.     Bradstreet  v.  Pross.    154 

6.  The  parties  may  waive  an 
objection  to  the  manner  of  swearing 
the  arbitrators.  As  where  oath  to  be 
by  a  Judge  or  justice  of  the  peace  was 
administered  by  a  notary  public,  but 
defendant,  an  attorney  at  law,  was 
present  and  made  no  objection  to  the 
proceeding.  Held:  that  delendant  had 
waived  the  objection.  lb. 

7.  Where  the  alleged  miscon- 
duct ot  one  of  the  arbitrators  is  not 
shown  to  have  influenced  his  decision 
or  prejudiced  the  interests  of  defend- 
ant, and  defendant  moreover  with 
knowledge  of  the  facts  made  no  ob- 
jection at  the  time.  Held,  Such  mis- 
conduct was  not  sufficient  to  set  aside 
the  award.  lb. 

8.  WHiere  the  action  was  origi- 
nally brought  in  the  superior  court, 
and  afterwards  by  the  terms  of  arbi- 
tration became  an  action  in  the  court 
of  common  pleas,  and  the  facts  showed 
that  it  was  l^e  intention  of  the  parties 
to  discontinue  the  suit  in  the  superior 
court,  it  waa  not  error  on  the  part  of 
the  lower  court  to  find  that  such  suit 
in  said  court  had  been  abandoned.  lb. 

9.  To  sustain  the  objection  to 
the  introduction  of  certain  evidence 
admitted  with  the  consent  of  a  partv, 
but  subject  to  his  objection,  a  motion 
must  be  afterwards  made  to  rule  out 
such  testimony.  lb. 

10.  The  fact  that  an  executor 
has  rejected  a  claim  on  which  suit  had 
been  brought,  does  not  estop  him  from 
submitting  it  to  arbitration.  As  part 
of  the  claim  may  have  been  good  and 
the  executor  could  not  be  compelled 
to  separate  the  good  from  the  bad,  but 
might  reject  it  tn  ioto,  lb. 

11.  Nothwithstanding  the  par- 
ties to  a  statutory  arbitration  may 
have  agreed  that  the  award  of  the  ar- 
bitrators upon  questions  of  fact,should 
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be  final  and  conclusive  upon  both  par* 
ties,  such  an  agreement  cannot  de- 
prive the  court  of  jurisdiction  to  or- 
der a  retnittitur^  where  in  the  opinion 
of  the  court,  the  sum  awarded  by  the 
arbitrators  was  excessive.  lb. 

ARREST— 

Bvery  indictable  misdemeanor 
lA  a  breach  of  the  peace,  and  its  au- 
thor may  be  arrested  at  any  time  and 
in  any  place  in  Ohio.  Ex  parte  Car- 
roll. 261 

ASSESSMENTS— 

1.  When  a  city  has  agreed  to 
pay  a  contractor  by  giving  him  an 
assessment  on  property  abutting  im- 
provement, and  the  assessment  is  in- 
valid, the  Worthington  Law,  71  O.  I^., 
80,  does  not  govern  the  city's  liability, 
for  the  expenditure  is  not  by  making 
the  contract  but  by  breaking  it. 
Kirchner  v  Cincinnati.  463 

2.  A  valid  assessment  would 
have  avoided  the  liability  and  a  city 
must  deliver  a  valid  assessment  if  the 
contractor  agrees  to  take  pay  in  as- 
sessments and  not  look  to  the  city. 

IK 

8.  The  damage  for  failure  to 
deliver  such  assessment  are:  The 
difference  between  the  amount  which 
he  should  have  received  and  the 
amount  which  he  collected.  lb. 

4.  Costs  taxed  in  the  actions 
which  he  brought  upon  the  invalid  as- 
sessment. A  reasonable  allowance  for 
counsel  fees  in  those  actions.  Pay- 
ment of  invalid  assessment  by  part  of 
the  lot  owners  is  pro  ianto  satisfac- 
tion, lb. 

6.  An  item  of  |10.000  for  sheet- 
ing which  was  not  in  the  bid  cannot 
be  recovered  as  part  of  the  damages. 

lb. 

6.  To  maintain  an  action  to  en- 
Join  the  collection  of  an  assessment 
for  a  road  improvement  under  the 
"Two-Mile  Act,"  sec.  4829,  et  seq,. 
Rev.  Stat.,  it  is  not  sufficient  to  show 
irregularities  or  errors,  if  there  be  no 
defect  in  the  proc*>e^.ings  in  respect  to 
matters  upon  which  it  was  the  inten- 
tion of  the  legislature  to  make  the 
power  of  the  county  commissioners 
depend.    Machmore  v.  Meller.         176 

7.  The  fact  that  one  of  the 
viewers  owned  lands  liable  to  be  as- 
sessed is  not  of  itself  such  defect;  nor 
the  fact  that  the  notice  required  by 
sec.  4843  was  not  given ;  nor  the  fact 
that  the  commissioners  made  the  con- 
tract instead  of  the  engineer ;  nor  the 
fact- that  it  was  not  let  in  sections. 

lb. 


8.  The  surveyor  is  not  required 
to  find  or  report  as  to  the  necessity  oi 
the  improvement.  lb. 

9.  There  is  no  presumption 
that  the  owner  of  land  reporietl  by  the 
viewers  for  assessment  livtd  thereon 
or  in  the  county.  lb. 

10.  In  the  absence  of  fraud  or 
collusion  the  approval  of  the  work  by 
the  commissioners  and  engineer  is 
conclusive.  lb. 

11.  Property  owners  may  en- 
join an  illegal  street  assessment  with- 
out first  applying  to  the  city  solicitor, 
for  they  do  not  sue  as  taxpayers. 
Moore  v.  Cincinnati.  587 

12.  When  the  owner  of  adjoin- 
ing lots  in  a  recorded  subdivision  has 
permanently  improved  the  land  in- 
cluded in  them  so  as  to  make  lots 
fronting  on  a  street  on  which  only  the 
side  of  one  of  the  lots,  according  to 
the  plat,  abutted,  the  property  is  as- 
sessable as  lots  fronting  on  such 
street.    Matthews  v.  Cincinnati.      673 

13.  Collusion  between  city  of- 
ficers and  a  bidder,  by  which  the  latter 
was  falsely  made  to  appear  the  lov«st 
bidder,  and  thereby  obtained  the  con- 
tract for  building  a  sewer,  is  a  good 
defense  to  an  action  to  enforce  an  as- 
sessment therefor.  Cincinnati  v.  Kem- 
per. 742 

14.  It  is  error  for  the  trial 
court  to  refuse  to  pass  on  an  issue 
made  by  the  pleadings  as  to  the  ex- 
istence of  such  collusion,  when  evi- 
dence is  offered  tending  to  prove  it. 

lb. 

ASSIGNMENTS— 

1.  An  assignee  who  has  given 
bond  within  the  state  for  the  faithful 
discharge  of  his  duties,  need  not  give 
bond  on  appeal  from  a  justice  of  the 
peace.     Terry  Clock  Co.  v.  Mussey. 

449 

2  A  draft  for  the  exact  balance 
remaining  in  the  hands  of  the  drawee 
to  the  credit  of  the  drawer,  constitutes 
an  equitable  assignment  of  such  fund 
to  the  party  in  whose  favor  the  draft 
is  drawn.     Sayler  v.  Bank.  752 

3.*  A  draft,  drawn  by  a  con- 
signor upon  the  consignee  of  goods 
for  the  exact  balance  expected  to  arise 
from  the  sale  of  the  goods,  etc.,  when 
made  and  delivered  to  the  holder  in 
payment  of  pre-existing  indebtedness, 
constitutes  an  equitable  assignment  of 
the  claim  of  the  consignor  against  the 
consignee  for  proceeds  of  the  goods. 

Tb. 

4.  A  written  instrument  pur- 
porting to  be  a  general  assignment  of 
real    and   personal    property   for  the 
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ASSIGNMENTS— Continued. 

payment  of  debts  under  the  insolvent 
laws  of  the  state,  but  not  acknowl- 
edged as  required  by  the  statute  gov- 
erning deeds  and  conveyances,  does 
not  pass  title  to  real  estate.  PfeifiPer 
T.  Cook.  290 

6.  Nor  does  it  create  in  the  as- 
signee an  equity  for  the  conveyance. 

lb. 

ASSIGNMENT  FOR  CREDITORS— 

1.  In  this  state  the  assignee  of 
an  insolvent  debtor  not  only  repre- 
sents the  assignor,  but  the  creditors. 
Spangenberg  v.  Schwartz.  244 

2.  If  an  assignment  in  another 
state  with  preferences  must  jield  to 
an  attachment  here  by  a  citizen  of 
Ohio,  this  is  not  so  where  the  attach- 
ing creditor  is  a  citizen  of  the  other 
state.    Bank  v.  Werk.  770 

8.  An  assignment  for  creditors 
including  in  general  terms  all  the 
debtor's  land,  is  sufficient  to  convey 
all  without  particular  descriptions. 

lb. 

4.  An  objection  that  the  deed 
of  assignment  must  be  recorded  in  re- 
corder's office  to  effect  third  persons, 
is  available  only  to  a  purchaser  for 
value,  and  cannot  be  made  by  a  mere 
attaching  creditor.  lb. 

5.  Where  a  person  gives  a  lease 
with  privilege  of  purchase,  and  then 
assigns  all  his  property  for  benefit  of 
creditors,  and  the  lessee  elects  to  pur- 
chase, if  there  is  a  controversy  as  to 
right  to  purchase  money  between  as- 
signee and  attaching  creditor  of  as- 
signor, the  lessee  is  entitle<l  to  pay 
the  money  into  court  and  have  hit 
title  quieted  against  both,  or  to  try  the 
matter  in  an  adversary  suit.  lb, 

6.  An  assignee  who  causes  loss 
and  expense  by  mal-administration 
will  not  be  allowed  compensation. 
Purcell's  Assignment  fi02 

7.  An  assignee  who  delays,  un- 
reasonably, to  file  his  account,  as  re- 
quired by  law.  will  be  charged  with 
interest  from  the  date  his  account  be- 
came due.  Ih. 

8.  A  delay  of  six  years  to  ac- 
count, after  the  date  at  which  the  ac- 
count became  due,  is  an  unreasonable 
delay  and  sufficient  to  charge  him  with 
such  interest.  Ih. 

9.  On  mingling  two  insolvent 
estates  by  the  assignee  of  both,  the 
court,  after  removing  him,  may  itself 
separate  the  account,  and  if  accurate 
division  of  expenses  is  impossible,  may 
adopt  such  arbitrary  apportionment 
s :  a  m )     most  fair.  lb. 


10.  The  statute  of  limitations 
doe»  not  run  in  favor  of  an  assignee  of 
the  debtor  under  the  insolvent  laws  of 
this  stale.    Beltman  v.  Hunt.  396 

11.  The  failure  of  a  creditor  to 
present  his  claim  within  six  mouths  to 
the  assignee  is  not  a  bar  to  an  action 
against  the  assignee  for  its  allowance. 

lb. 

12.  The  discharge  in  bank- 
ruptcy of  the  debtor  does  not  affect  the 
rights  of  creditors  under  the  assign- 
ment, it  having  been  made  long  prior 
to  the  ''bankrupt  act."  lb. 

ATTACHMENT— 

1.  An  allegation  in  an  affidavit 
to  obtain  an  attachment  that  defendant 
fraudulently  or  criminally  contracted 
the  debt  is  in  the  disjunctive,  and  is 
insufficient  to  support  an  attachment. 
Brownell  &  Co.  v.  Heating  Co.        413 

2.  The  statute  requires  that  an 
attachment  on  the  ground  that  defend- 
ant is  a  non-resident  must  be  upon  a 
claim  arising  upon  a  contract,  judg- 
ment or  decree,  and  not  otherwise. 
Slough  V.  Cosgrove.  311 

8.  The  affidavit  for  attachment 
must  allege  that  the  property  is  exempt 
from  execution.  lb, 

4.  Averments  in  the  petition  in 
an  action,  may,  by  express  reference, 
be  incorporated  in  an  affidavit  for  at- 
tachment   Stifel  V.  Bank.  700 

6.  Allegations  amounting  to  an 
averment  of  wilful  imposition  consti- 
tuting fraud.  lb. 

6.  Where  the  court  granted  a 
motion  to  discharge  an  attachment,  a 
motion  for  a  new  trial  was  not  neces- 
sary in  order  that  the  action  of  the 
court  upon  the  motion  discharging  the 
attachment  may  be  reviewed  on  error. 
Beitman  &  Co.  v.  McKenzie.  403 

7.  The  reviewing  court  will  not 
reverse  the  action  of  the  lower  court 
upon  a  motion  to  discharge  an  attach- 
ment, where  questions  of  fact  are  in- 
volved, unless  the  action  of  the  lower 
court  was  clearly  erroneous.  lb. 

8.  Petitions  in  error  to  orders 
discharging  attachments  ma^  be  filed 
"as  in  other  cases,"  and  within  the 
time  allowed  by  the  statute  in  other 
cases.    Sibley  y.  Oil  Co.  399 

9.  A  foreign  insurance  com- 
pany which  does  business  in  this  state 
may  be  made  a  garnishee  by  servine 
copies  of  the  order  of  attachment  and 
notice  upon  a  resident  managing  agent 
of  such  company.    Rocke  ▼.  Raney. 

617 

10.  Converting  a  business  into 
a  corporation  with  the  reasonable  be- 
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lief  and  intent  of  being  better  able 
thereby  to  provide  for  creditors,  is  not 
a  fraudulent  disposition,  and  does  not 
a£ford  ground  lor  an  attachment. 
Beitman  &  Ca  ▼•  McKenzie.  241 

11.  It  was  not  made  fraudu- 
lent by  the  fact  that  if  he  had  done 
nothing,  the  first  creditors  who  ob- 
tained judgments  might  have  secured 
payment  in  full  by  levying  execution. 

lb. 

12.  And  to  corroborate  such 
intent,  settlement  with  many  creditors 
on  the  basis  that  assets  were  not  di- 
minished in  value  by  change  of  form 
may  be  shown.  lb. 

13.  The  next  friend  of  an  in- 
fant, can,  in  that  capacity,  make  an 
affidavit  for  an  attachment,  in  the 
cause,  and  the  statement  in  the  affida- 
vit that  S.  deposes  that  she  has  com- 
menced an  action  as  next  friend  for 
M.,  sufficiently  avers  the  agency.  Mc- 
Dowell V.  Nims.  624 

14.  A  finding  that  at  the  time 
the  debt  sued  on  was  incurred,  the 
debtor  represented  that  he  owed  $800 
for  borrowed  money,  whereas,  he  owed 
$1,400,  is  not  sufficient  to  sustain  an 
attachment  for  fraudulently  incurring 
the  debt,  where  there  is  no  finding 
that  the  debtor  knew  the  statement  to 
be  false,  or  knew,  or  had  reason  to 


kaow,  that  the  creditor  would  rely  u 
oti  it    Bullock  V.  Mitchell.  6 


1^ 

15.  Nor  can  these  findings  be 
supplied  by  intendment ;  like  a  special 
verdict,  omitted  facts  cannot  be  in- 
serted by  presumption,  nor  will  a  gen- 
eral finding  that  the  debt  was  fraudu- 
lently contracted  help  the  special  find- 
ing, lb. 

UTTOKSBY  AND  CLIENT— 

1.  The  authority  of  an  attomey- 
at-law,  in  tne  conduct  of  a  suit,  does 
not  extend  to  remitting  a  part  of  the 
claim.    Countee  v.  Armstrong.         62 

2.  Where  the  relation  of  at- 
torney and  client  exists,  the  law  will 
not  permit  an  extortionate  contract 
for  compensation  for  services  to  be 
made.    Carlton  v.  Dustin.  61 

3.  When  funds  of  a  client  are 
in  the  hands  of  the  county,  and  are 
tied  up  by  claims  and  liens,  but,  by 
mistake  of  the  auditor's  clerk,  a  war- 
rant for  the  full  amount  is  handed  to 
the  attorney,  who  knows  this,  but  be- 
ing threatened  b^  injunction  by  the 
lienholders,  promises  to  hold  the  fund, 
but  instead,  pays  the  fund  to  the  client, 
who  appropriates  it,  he  is  guilty  of  un- 
professional conduct,  the  punishment 
to  be  mitigated  upon  restoration  of 
the  money,  and  general  good  charac- 


ter of  the  attorney.    In  re  Cunning- 
ham. 717 

AUCTION— 

Where  property  oflfered  at  pub- 
lic auction  for  sale  is  withdrawn  be- 
fore the  acceptance  of  a  bid,  there  is 
no  contract  of  sale,  and  the  highest 
bidder  cannot  compel  a  conveyance  by 
an  action  for  specific  performance,  or 
obtain  damages  for  refusal  to  convey. 
Newman  v.  Vonderheide.  164 

BAIL  AND  RECOGNIZANCE— 

The  court  has  power  to  admit  a 
prisoner  to  bail  after  conviction  and 
before  sentence.    State  v.  Granvelle. 

626 
BANKRUPTCY— 

1.  The  discharge  in  bankruptcy 
of  the  debtor  does  not  affect  the  rights 
of  creditors  under  the  assignment,  it 
having  been  made  long  prior  to  the 
"bankrupt act.*'    Bettman    ▼.    Hunt. 

396 

2.  The  requirement  in  sec.  5, 
U.  S.  Bankruptcy  Act  of  1841,  that 
every  deed  by  an  assignee  in  bank- 
ruptcy shall  recite  the  order  of  sale  is 
merely  directory,  as  shown  by  the 
words  that  it  shall  supersede  other 
proof  to  validate  the  deed,  and  it  may 
be  validated  by  other  proof,  Herbst  v. 
Bates.  444 

3.  Confirmation  of  sale  wus 
not  required  by  the  U.  S.  Bankruptcy 
Act  of  1841,  and,  hence,  was  not  essen- 
tial, lb. 

4.  A  discharge  granted  in  in- 
dividual proceedings  in  bankruptcy 
by  or  against  one  who  is  a  member  of 
a  partnership  firm,  discharges  him 
from  partnership  as  well  as  individual 
liabilities.    Hamilton  v.  Cutler.       187 

BANKS  AND  BANKING-- 

Shares  of  stock  in  a  national  bank 
are  taxed  under  the  law  of  the  state 
in  the  name  of  the  shareholder.  Mil- 
ler V.  Bank.  291 

When  a  depositor  in  a  bank  be- 
comes insolvent,  the  bank  holding 
notes  not  yet  due,  which  it  had  dis- 
counted for  him,  and  the  proceeds  of 
which  notes  had  gone  into  his  deposit 
account,  the  bank  can  withhold  enough 
of  the  deposits  to  protect  such  note 
as  against  the  insolvent  or  his  general 
assignee,  though  not  against  iSnafide 
holders  of  checks  for  vSlue.  Shunk  v. 
Bank.  684 

BASTARDY— 

1.  It  is  no  defense  to  a  proceeding 
in  bastardy  that  the  compminant  was 
a  married  woman,  if  the  said  marriage 
was  void.    Briscoe  v.  Reed.  360 
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BASTARDY— Continued. 

2.  Where  one  of  the  considera- 
tions for  an  agreement  by  the  father  of  a 
bastard  to  its  mother  to  pay  money  lor 
its  support  and  education,  was  the 
promise  of  the  mother  to  continue  to 
cohjbit  with  the  fathe**,  such  agree- 
ment is  void  whatever  the  other  con- 
siderations were.  Crawford  v.  Gordon. 

BIGAMY— 

1.  Indictment  for  bigamy  n«ed 
notaverthatthedefendantathissecond 
marriage  knew  his  first  wife  was  alive, 
or  that  she  was  not  divorced.  State  v. 
sunk.  8 

2.  It  is  competent  for  a  defend- 
ant to  give  evidence  to  show  that  at  time 
of  second  marriage  he  believed  and 
had  reasonable  ground  for  believing 
that  his  first  wife  was  dead  or  divorced, 
and  if  he  satisfies  the  jury  of  either  of 
these  things  he  is  entitled  to  an  ac- 
quital.  lb. 

BILL  OF  EXCEPTIONS— 

1.  Papersnotsetoutin,  or  attach- 
ed to  the  bill  of  exceptions  or  in  some 
way  connected  therewith  so  as  to 
make  them  a  part  thereof,  cannot  be 
taken  as  a  part  of  the  bill  of  excep- 
tions.   Kerr  v.  Burns.  294 

2.  If  the  court  has  no  power  to 
sign  a  bill  of  exceptions  as  presented, 
it  has  none  to  sign  an  appendix  which 
is  a  part  of  the  same  bill  of  exceptions. 
Carlton  v.  Dustin.  61 

3.  A  bill  of  exceptions  signed  and 
allowed  within  thirty  days  after  the 
trial  term,  but  not  entered  upon  the 
journal  of  that  term  is  to  be  disre- 
garded.   Bettman  v.  Hunt  396 

4  Signing  a  bill  of  exceptions  in 
forcible  entry  proceedings  is  a  useless 
act,  and  will  not  be  compelled  if  there 
is  no  reversible  error.  State  ex  lel.  v. 
Paul.  226 

NOTES,  BILLS  AND  CHECKS— 

1.  A  promissory  note  in  payment 
of  a  pre-existing  debt  is  not  payment  in 
Ohio  unless  affirmative  evidence  is 
also  offered  that  it  was  so  taken.  Vic- 
toria BIdg.  Assn.  V.  Kelsey.  123 

2.  In  a  controversy  between  the 
holder  of  a  mechanic's  lien  and  a 
mortgagee,  a  note  given  before  the 
taking  out  of  a  mechanic's  lien  does 
not  discharge  but  suspends  the  Hen. 

lb. 

8.  A  Bohemian  oats  note  is  wholly 
Toid,  regardless  of  the  guilt  or  inno- 
cence of  the  holder,  or  want  of  notice 
of  defects  to  any  purchaser.  Williams 
V.  Keel.  746 


4.  Such  a  note  is  on  a  gambling 
consideration  and  the  maker  of  the 
note  having  to  pay  it  to  a  purchaser 
in  good  faith  and  without  notice  of  its 
defects,  may  recover  from  the  payee. 

lb. 

5.  A  valid  patent  is  a  sufficient 
consideration  for  a  promissory  note. 
Ohio  Forging  Co.  v.  Lamb.  199 

6  Fraudulent  representations  as 
to  utility  of  patent  or  cost  of  manu- 
facture will  not,  in  absence  of  proof  of 
tender,  by  assignee  to  assignor  of 
written  assignment,  avail  as  a  defense 
to  such  note.  lb. 

7.  In  an  action  on  notes  in  pay- 
ment for  labor  and  material,  the  de- 
fense hat  since  notes  were  given,  de- 
fendant discovered  that  the  material 
and  labor  were  not  worth  as  much  as 
the  notes  called  for,  and  offering  to  con- 
fess judgment :  Hetd^  in  the  absence 
of  misrepresentation,  fraud  or  impo- 
sition, a  demurrer  to  the  answer  was 
properly  sustained.  Dieringer  v.  Kle- 
Kamp.  164 

8.  Where  a  note  given  for  pur- 
chase of  a  chattel  recites  that  title 
shall  remain  in  vendor  until  note  is 
paid,  and  also  recites  that  it  in  nego- 
tiable without  offset  at  a  certain  bank, 
it  is  a  negotiable  note.  Mansfield 
Sav.  Bk.  V.  Flowers.  169 

9.  The  endorsement  of  a  partial 
payment  on  a  note  by  the  holder  is  an 
executed  contract  which  cancels  the 
note  pro  tanto^  unless  a  contrary  in- 
tention appear.    Keys  v.  Baldwin.  737 

10.  When  such  endorsement  is 
voluntarily  made,  with  intention  of 
discharging  in  full  an  obligation  of 
the  holder  to  the  maker,  which  had 
been  discharged  by  a  composition  in 
bankruptcy,  the  holder  can  not  after- 
ward erase  it  and  sue  for  the  full 
amount  of  the  note.  lb. 

11.  The  rule  respecting  notice  to 
endorsers  is  merely  that  reasonable 
effort  be  made  to  give  notice.  Luckett 
▼.  Goodrich.  328 

12.  Noticebymail  to  an  endorser, 
so  addressed  as  to  denote  the  locality 
of  the  residence,  although  no  post- 
office  be  at  that  place,  and  although  in 
fact  not  received,  will  be  held  suffi- 
cient, upon  it  appearing  that  in  ordi- 
nary course  of  mail  the  letters  of  the 
endorser  reached  her  by  that  address, 
and  that  upon  reasonable  inquiry  it 
was  the  only  address  to  be  ascertained. 

lb. 

13.  In  determining  whether  pre- 
sentment and  notice  were  within  a 
reasonable  time  in  an  action  against 
the  endorser  of  an  overdue  note,  all 
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the  circumstances  known  to  the  par- 
ties at  the  time  of  the  endorsement 
are  to  be  considered,  and  no  delay  will 
be  held  unreasonable  which  appears 
to  liave  been  contemplated  by  them- 
Wilhy  V.  Bassenhorst  407 

14.  Where  a  firm  note  made  by 
one  partner  was  sent  by  him  to  plain- 
tiff to  pay  an  individual  debi,  and  was 
endorsed  by  plaintiff  to  a  bona  fide 
purchaser  without  notice,  and  not  be- 
ing paid  when  due  was  taken  up  by 
plaintiff,  he  cannot  hold  the  partner- 
ship on  such  note.  He  does  not  hold 
the  note  as  an  innocent  purchaser  but 
because  of  his  liability  as  endorser. 
Bradley  v.  Nicola.  82 

15.  Under  circumstances  above 
stated,  although  it  is  not  shown  that 
plaintiff  knew  the  note  was  misapplied 
by  one  partner  yet  being  appropriated 
to  pay  a  private  debt  due  him  he  is 
presumed  to  know  that  it  is  a  diver- 
sion of  the  firm's  property  and  he  chu- 
not  hold  the  firm.  lb. 

16.  An  order  in  writing  for  $100 
in  factory  work,  accepted  ''payable  in 
new,  manufactured  work  in  our  line," 
is  not  a  bill  of  exchange,  and  in  an  ac- 
tion upon  it  the  consideration  must  be 
alleged  and  proved.  Greenless— Ran- 
som Co.  V.  Berne.  298 

17.  A  bank  check,  payable  in 
blank,  on  which  the  drawer  had  en- 
dorsed "Pay  Fourth  National,  or  or- 
der," and  signed  his  name,  but  after- 
ward struck  out  the  endorsement, 
leaving  only  his  name,  was  left  by 
him  upon  a  'desk,  at  which  he  and  his 
partner  did  business.  The  partner 
took  the  check,  without  authority  in 
fact,  and  caused  it  to  be  presented  on 
the  bank  on  which  drawn,  tlie  person 
presenting  it  being  known  to  the  ofl5- 
ccrs  of  the  bank,  and  informing  them 
it  had  been  handed  him  for  that  pur- 
pose by  the  partner:  //et'dt  that  as 
between  the  bank  and  the  drawer,  the 
payment  of  the  check  was  properly 
charged  to  his  deposit  account.  Bow- 
den  v«  Bank.  333 

1 8.  The  change  of  securities  of 
a  pre-existing  d<?bt  constitutes  one  a 
"  holder  for  value "  of  negotiable 
paper,  taken  on  account  of  snch  debt. 
Jaspers  v.  Mallon.  184 

BLACKMAIL— 

1.  To  constitute  the  offense  of 
blackmail,  it  matters  not  whether  the 
charge  is  true  or  fal-e;  it  must  be 
made  for  the  purpose  of  extorting 
money.    English  v.  English.  167 

2.  In  determining  whether  the 
words  spoken  are  actionable  per  sg, 
they  are  to  be  taken  in  the  sense  in 


which  they  would  naturally  be  under- 
stood by  thofe  who  heard  them,  and 
it  is  for  the  jury  to  Hecide  what  mean- 
ing is  truly  ascribed  to  them.  11). 

3.  Whether  the  language  will 
bear  the  meaning  ascribed  to  it  by 
inimendo,  it  is  the  duty  of  the  court 
to  determine;  and  jf  it  will,  then  the 
question  whether  such  meaning  was 
intended  must  be  submitted  to  the 
jury.  lb. 

BOARD  OF  EQUALIZATION— 

The  county  commissioners  have 
no  power  to  provide  for  the  board  of 
equalization  ''additional  help,*'  by  way 
ot  clerical  assistance,  etc.,  under  the 
existing  statutes.    State    v.   Wilson. 

39 

BUILDING  ASSOCIATIONS— 

1.  The  shares  in  building  asso- 
ciations, as  they  are  now  organized, 
are  not  necessarily  of  equal  value,  but 
the  value  of  each  is  to  be  determined 
by  adding  together  the  dues  properly 
credited  upon  it.  Seibel  v.  Building 
Assn.  422 

2.  The  provision  requiring  an 
annual  rebate  of  interest  to  be  made 
by  building  associations  upon  dues 
paid  in.  during  the  year  by  borrowing 
members,  found  in  sec.  3835,  as 
amended  (77  O.  L.,  208),  is,  in  effect, 
the  same  as  if  the  association  were 
required  to  credit  the  dues  so  pai(<, 
upon  the  loans  previously  made  to  such 
borrowing  members.  lb. 

3.  The  effect  of  such  rebate,  or 
credit,  is  such  that  the  amount  so  cred- 
ited can  not  thereafter  be  treated  as  a 
part  of  the  dues  standing  to  the  credit 
of  the  borrowing  member,  in  comput- 
ing the  value  of  his  stock  for  the  pur- 
pose of  ascertaining  the  ratable  share 
of  the  earnings  of  the  association,  to 
which  he  may  be  entitled  upon  the 
same.  lb. 

4.  Borrowing  members  of  a 
building  association  who  become  such 
after  the  passage  of  the  amendment  to 
sec.  3835,  are  subject  to  its  provisions, 
and  an  amendment  to  the  constitution 
of  the  association,  made  necessaiy  by, 
and  in  conformity  to  said  amended 
section,  is  binding  upon  such  mem- 
bers, although  adopted  after  they  had 
become  borrowers.  lb. 

5.  Where  members  of  a  build- 
ing association  resolve  that  if  each 
will  pay  dues  to  June  2,  they  can  dis- 
solve and  each  be  paid  off  and  many 
do  so  and  go  out,  but  it  is  found  that  a 
deficit  results,  those  not  paid  off  can 
'recover  of  those  f^one  out,  on  the 
ground  of  mutual  mistake,  though  the 
plan  was  not  according  to  the  const!- 
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BUILDING  ASSNS.— Continued. 

tutioc.     McKeown  v.  Irish  Building 
Assn.  257 

6.  To  equalize  the  assessment 
all  must  pay  to  June  2d,  and  if  that  is 
not  sufficient,  those  who  have  received 
the  most  profits  are  reduced  to  those 
who  have    received  a  lesser   amount 

lb. 
BURGLARY- 

Under  an  indictment  for  break- 
ing into  a  warehouse  with  intent  to 
steal,  proof  that  defendant  entered 
simply  to  destroy  a  kit  of  gambling 
tools  in  revenge  for  having  been 
cheated  in  gambling,  does  not  sustain 
the    indictment.     State    ▼.  Wilmore. 

61 
CANALS— 

1.  A  lessee  from  the  state,  of 
surplus  water  from  a  canal,  has  a 
vested  property  right  in  the  flow  of 
water  therein,  and  a  right  of  action 
against  any  one  who  interferes  with 
such  flow  to  his  damage.  Canal  Ble- 
vator,  etc.,  Co.  v.  Cincinnati.  744 

2.  The  city,  in  building  a  sewer 
under  the  M.  &  £.  canal  by  permis- 
sion of  the  state  authorities,  granted 
on  condition  that  the  city  protect  the 
canal  and  the  rightsof  lessees  of  water 
power,  let  the  work  to  an  independent 
contractor  by  whose  negligence  the 
flow  of  water  in  the  canal  was  inter- 
rupted to  the  injury  of  plaintiff'.  The 
city  is  liable.  Ih. 

:arriers— 

1.  Where  there  was  a  rule  of 
the  company  that  an  express  car  should 
be  unloaded  outside  of  the  depot  and 
not  in  the  depot,  a  violation  of  that 
rule  by  an  em')loyee  of  the  express 
company  woulcl  be  an  act  for  which 
the  railroad  company  would  not  be 
liable.    Ferrell  v.  Railroad  Co.        361 

2.  A  consignee  who  purchased 
at  a  fixed  price,  deliverable,  includ- 
ing f'-eight,  at  destination  is  not 
the  proper  person  to  sue  for  the  pen- 
alty under  sec.  3373,  Rev.  Stat.,  for  dia- 
crimi nation.  The  seller  alone  can 
complain.  Thompson  &  Co.  v.  Rail- 
road Co.  209 

3.  Where  a  carrier  receives 
corn  in  bulk  for  shipment  in  a  certain 
designated  car,  and  by  its  proper 
agents  receipts  therefor  and  issues  a 
bill  of  lading  thereon  at  fixed  price 
for  shipment  to  a  certain  point,  it  is  a 
contract  to  carry  that  specific  car  of 
corn,  and  it  is  a  breach  of  contract  for 
the  carrier  thereafter  to  unload  and  re- 
fuse to  ship  it,  and  substitute  therefor 
another  car  load  of  corn,  though  it  may 
presumably  be  of  the  same  crrade  and 


quality — no  fact  appearing  in  proof 
showing  assent  of  the  shipper  thereto. 
Railroad  Co.  v.  Parrott  252 

4.  The  shipper  or  consignee  is 
•  not  bound  to  accept  such  substituted 
corn,  nor  if  it  arrive  at  its  destination 
in  a  damaged  condition  to  bring  his 
action  therefor  as  to  such  substituted 
corn,  but  has  a  right  of  action  against 
the  carrier  for  the  breach  of  the  con- 
tract of  shipment  of  the  com  named 
in  his  bill  of  lading.  lb. 

CHARGE  OF  COURT— 

1.  Where  a  general  exception 
is  taken  to  the  charge  of  the  court 
upon  the  matter  of  damages,  the  ques- 
tion whether  a  particular  portion  was 
erroneous,  it  not  being  claimed  that 
the  whole  charge  was  erroneous,  can- 
not be  raised.    Street  Ry.  Co.  ▼.  Meyer, 

256 

2.  In  the  absence  of  counsel  it 
is  error  to  charge  the  jury  as  to  the 
form  of  their  verdict,  given  at  their 
request  after  submission.  Moravec  ▼. 
Buckley.  226 

3.  In  an  action  against  a  rail- 
road company  for  injuries  to  a  pasaen- 
eer  alighting  from  a  railroad  car  by 
being  struck  by  a  bag  thrown  from 
the  baggage  car,  a  charge  that  "if  it 
was  somebody  employed  in  the  postal 
service  of  the  United  States,  or  some- 
body in  the  service  of  the  express 
company  that  did  it,  then  the  govern- 
ment or  the  express  company  and  not 
the  defendant  would  be  liable,"  is  er- 
roneous.   Ferrell  ▼.  Railroad  Co.    361 

4.  A  charge  that  "nntil  plaintiff 
had  left  the  depot,  she  remained  a 
passenger  and  defendant  owed  her  the 
degree  of  care  due  to  passengers,"  is 
too  indefinite  and  misleading  as  to  de- 
gree of  care,  and  is  properly  refused. 

lb. 

5.  It  is  not  error  for  the  court 
in  a  proper  case  to  say  to  the  jury  that 
the  testimony  of  a  witness  to  a  certain 
fact  is  contradicted  by  other  witnesses, 
but  leaving  the  question  of  fact  to  the 
jury.    Jaspers  v.  Mallon.  184 

CHATTEL  MORTGAGE— 

1.  For  filing  a  chattel  mort- 
gage (made  to  a  partnership  in  the 
firm  name  of  A.  &.  B.)  the  recorder, 
under  sec  1157,  is  entitled  to  charge 
for  each  name  in  the  firm  style  capa- 
ble of  being  indexed.  State  v.  Ander^ 
son.  691 

2.  The  right  to  charge  for 
searching  a  paper  does  not  refer  to 
examining  the  paper  offered  for  filing, 
for  he  must  do  that  in  order  to  index 
at  all,  but  refers  to  a  charge  in  looking 
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for,  or  exhibiting  a  paper  on  request. 

lb. 

8.  Where  a  husband  gives  a 
chattel  mortgage  to  his  creditor  and 
the  creditor  gets  judgment  on  the  debt 
and  levies  on  the  chattels,  the  wife 
cannot  claim  an  exemption  from  exe- 
cution   in    them.    Hiser    v.   Dawson. 

827 

i.  The  chattel  mortgage  is  not 
a  mere  waiver  by  the  husband  alone  of 
the  exemption  but  is  a  conveyance, 
and  she  cannot  claim  the  exemption 
any  more  than  if  he  had  sold  the  chat- 
tel, lb. 

CONFLICT  OP  LAW— 

1.  The  laws  of  New  York  au- 
thorize a  suit  to  be  brought  in  that 
state  by  a  non-resident  against  a  for- 
eign corporation  when  the  cause  of 
action  arose  in  that  state,  and  author- 
ize sfsrvice  to  be  made  upon  the  presi- 
dent of  the  foreign  corporation.  R  ail- 
road  Co.  ▼.  Emery.  756 

2.  A  judgment  valid  in  N.  Y., 
must  be  respected  accordingly  in  this 
state.  lb. 

CONSTITUTION  OP  LAW— 

1.  Buying  and  selling  at  whole- 
sale is  "traffic"  and  the  Dow  law  con- 
templates a  tax  upon  wholesale  deal- 
ers. Said  act  is  not  in  conflict  with 
the  state  constitution.  Senior  &  Son 
V.  Ratterman.  741 

2.  A  statute  reauiring  all  places 
wherein  liquor  is  sola  in  a  city  of  the 
first  grade,  first  class  (82  O.  L.,  1^5)  to 
be  closed  at  midnight,  being  a  statute 
punishing  an  act  which  is  tnalufn  pro- 
hibitum only,  and  not  malum  in  se  is 
not  a  violation  of  the  constitution,  art. 
2,  aec  26.    Massa  v.  State.  772 

8.  The  Act  of  April  6,  1885  (82 
O,  L.,  283),  authorizing  the  erection  of 
a  town  hall  in  the  western  precinct  of 
Columbia  township,  Hamilton  county, 
Ohio,  is  a  special  act.  Langdon  v. 
Trustees.  536 

4.  This  special  act,  not  being 
expressly  inhibited,  was  entirely  with- 
in the  grant  of  legislative  power  to  the 
General  Assembly ;  and  that  Assembly 
having  already  passed  a  general  law 
investing  township  trustees  with  cer- 
tain functions,  some  of  which  are  of  a 
^uasi  corporate  character,  it  had  the 
power  to  pass  special  and  local  laws 
on  the  same  subject.  lb. 

6.  The  purpose  for  which  the 
tax  was  levied  being  a  public  one,  the 
township  trustees  haa  power  under 
the  constitution  to  levy  it  lb. 

6.  The  legislature  cannot  author- 
ize a  municipal  corporation  to  discrim- 


inate against  articles  manufactured 
without  the  state,  and  an  ordinance  re- 
quiring those  who  canvass  for  the  sale 
of  such  articles  first  to  pay  for  a 
license  is  void.     Ex  parte  Clamp.    672 

7.  Compelling  hawkers  and 
peddlers  to  pay  a  license  before  pur- 
suing business,  sec.  2669,  is,  in  so  far 
as  applicable  to  goods  manufactured 
outside  the  state,  void  as  a  regulation 
of  commerce  and  a  dealer  who  has  been 
required  to  pay  it,  may  recover  it  back. 
Burkhart  &  Co.  v.  Columbus.  839 

8.  Authorizing  a  city  of  a  par- 
ticular class  to  borrow  money  to  pay 
deficiencies  in  certain  funds,  or  fqr  a 
particular  year,  can  only  apply  to  the 
city  then  so  classified,  ana  hence  is 
special.  Simpkinson  t.  Public  Works. 

453 

9.  The  acts  of  March  24,  1885, 
and  April  27,  1885,  authorizing  the 
board  of  public  workfi  of  Cincinnati  to 
borrow  money  "to  pay  deficiencies 
existing,  and  that  may  exist,  in  the  in- 
firmary fund  of  said  city,  for  the  years 
1884  and  1886,"  etc.,  and  to  borrow 
money  "to  pay  deficiencies  existing  in 
the  board  of  health  of  said  city,"  and 
"to  pay  deficiencies  existing  in  the 
general  fund  of  said  city,"  are  special 
acts  conferring  corporate  powers,  and, 
therefore,  invalid.  lb. 

10.  That  portion  of  the  act  of 
April  27,  1885,  authorizing  the  board 
of  public  works  to  borrow  money  "to 
be  applied  to  the  street  cleaning  fund," 
is  not  a  special  act,  and  is  valid  with- 
out regard*  to  the  question  whether  it 
confers  corporate  powers.  lb. 

11.  In  so  far  as  the  deficiency 
consists  in  arrearages  of  salaries  which 
the  city  is  liable  for,  it  is  merely  a 
change  in  the  form  of  the  indebted- 
ness and  not  a  conferring  of  corporate 
power,  and  money  maj  be  borrowed 
for  this  deficiency  if  affirmatively 
shown  to  exist  lb. 

CONTEMPTS— 

1.  The  notary  need  not  com- 
mit a  witness  refusing  to  answer  a 
question,  but  may  consult  the  court 
and  obtain  a  ruling  upon  the  question. 
Shaw  V.  Installation  Co.  809 

2.  A  notary  public  has  the 
power  and  authorit}*  to  commit  a  wit- 
ness for  contempt  in  refusing  to  an- 
swer questions  pertinent  to  the  issues 
in  a  case  where  he  is  properly  taking 
depositions.      Burnsioe    ▼.    uewstoe. 

589 

3.  There  is  no  contempt  until 
an  order  has  been  lawfully  made  by 
the  notary,  and  a  refusal  on  the  part  of 
the  witness  to  obey  that  order.  lb. 
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CONTEMPTS— Continued. 

4.  The  mere  putting  a  question 
to  the  witness  by  the  attorney  for  the 
party  taking  the  deposition  and  a 
iailure  to  answer  the  quehtion  at  the 
request  of  the  attonitry,  the  notary 
making  no  command,  request,  or  order 
to  witness,  constitutes  no  contempt, 
and  a  committal  therefor  is   illegal. 

lb. 

6.  Where  a  deposition  is  being 
taken  by  a  notary,  and  a  witness  is 
committed  for  refusing  to  answer  a 
question,  the  return  of  the  officer  and 
tne  record  must  clearly  show  that 
eyery  preliminary  step  has  been  taken, 
by  way  of  notice  or  otherwise,  to 
authorize  the  notary  to  take  the 
deposition.  lb. 

6.  There  is  no  implication  in 
favor  of  the  return  or  record ;  every- 
thing requisite  or  necessary  for  the 
exercise  of  the  authority  by  the  notary, 
must  appear  upon  the  face  of  the 
record.  lb. 

7.  The  record  of  a  commitment 
for  contempt  by  a  notary  public    is 

.  only  prima  facie  evidence  of  the  legal- 
ity of  such  commitment,  and  in  m 
hearing  on  a  writ  of  habeas  corpus, 
parol  evidence  is  admissible  tc  dispute 
such  record.  lb. 

5.  A  physician  is  punishable  as 
for  contempt,  for  refusing  to  testify 
as  an  expert  without  being  paid  for 
his  testimony  as  for  his  professional 
opinion.    State  ▼.  Darby.  725 

CONTRACTS- 

1.  General  considerations  in  as- 
certaining damages,  for  breach  of  con- 
tract of  dissolution,  by  solicitation  of 
old  customers,  after  the  decision  in 
this  case.    Burckhardt  v.  Burckhardt. 

477 

2.  Where  one  party  to  a  con- 
tract pursuant  to  its  terms  expends 
money  or  incurs  liability  in  preparing 
to  perform  it  and  the  expenditures, 
etc.,  are  of  such  a  nature  as  to  be  en- 
tirely lost  unless  the  contract  is  fully 
performed,  he  may  recover  the  full 
amount  thereof  from  the  other  party, 
upon  the  latter's  wrongful  refusal  to 
perform,  upon  mere  proof  that  they 
were  reasonable  and  proper.  Kiralfy 
v.  Macauley.  833 

3  While  such  amount  is  liable 
to  be  reduced  by  any  loss  which  would 
have  been  incurred  had  the  contract 
been  fully  performed,  the  burden  is 
on  the  party  in  fault  to  show  there 
would  have  been  such  loss.  lb. 

4.  When  an  oral  contract  is 
made  with   a  provision  that  it    shall 


afterward  be  reduced  to  vrriting. 
which  is  never  done,  such  contract  is 
enforceable  unless  it  affirmatively 
appear  that  botli  parties  undcr:»tood 
the  perfurniance  of  Mich  provision  to 
be  a  condition  to  the  contract  taking 
effect.  lb. 

5.  An  advertisement  for  fire 
department  hose,  merely  stating  thc- 
required  diameter,  is  not  specific 
enough,  though  a  pariicular  hose  need 
not  be  adapted  beforehand.  Wing  v. 
Cleveland.  607 

6.  In  an  agreement  in  restraint 
of  trade  the  fact  that  the  agreement 
is  indirfiuite  or  unlimited  as  to  time 
does  not  necessarily  invalidate  it,  if  it 
is  valid  and  limited  in  all  other  re- 
spects.   Gordon  v.  Deck#bach.        824 

7.  A  contract  to  pave  a  street 
with  granite  up  to  the  standard  of 
Richmond  granite  in  quality,  the 
engineer  to  decide  on  the  quality  as 
the  work  progressed,  can  not  be 
affected  by  proof  that  the  engineer 
five  months  before  reported  the  granite 
from  the  same  quarries  to  be  up  to 
the  standard.     Bristol  v.  Hussey.    680 

8.  Neither  can  the  board  for- 
bid such  granite  by  its  own  decisions 
as  to  quality.  lb. 

9.  By  the  terms  of  the  contract 
the  engineer  must  decide  the  disputes 
as  the  work  progresses.  lb. 

10.  When  bidders  for  granite 
paving  are  required,  by  specifications 
hirnished  in  advance,  to  accompany 
their  bids  by  specimen  blocks  of  gran 
ite,  etc.,  the  specimen  so  filed  becomes 
part  of  the  bid,  and  when  accepted, 
Decomes  part  of  the  contract  which 
stipulate  for  blocks  according  to 
specifications  which  it  adopts  by  ref- 
erence, and  the  use  of  blocks  like  the 
specimen  and  from  the  same  quarry 
will  not  be  enjoined  in  absence  of  any 
charge  of  fraud,  collusion  or  mistake 
en  the  part  either  of  city  officers  or 
contractors.    Cincinnati  v.  Polz.    665 

11.  Such  clause  in  the  specifi- 
cations is  in  furtherance  of,  not  re- 
pugnant to,  another  clause  stating 
that  the  blocks  required  must  be  equal 
in  quality  to  a  certain  granite  named. 

lb. 

12.  The  board  of  public  works 
has  no  authority  to  require  from  bid- 
ders, in  addition  to  the  guaranty  re- 
quired by  sec.  2303,  that  they  will 
enter  into  the  contract  and  properly 
secure  its  performance,  a  written 
statement  by  resident  freeholders  that 
they  are  qualified  to  and  will  become 
suGn  sureties,  and  to  reject  a  bid  fot 
failure  to  comply  with  such  require- 
ment.   Moore  v.  CincinnatL  &87 
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13.  Where  a  written  contract 
was  entered  into  to  furnish  defendants 
with  a  yearly  supply  of  coal  from  Au- 
gust 2, 1880,  and  at  the  expiration  of 
that  time  only  17,000  bushels  were  de- 
livered, an  oral  agreement  to  extend 
the  time  of  delivery,  unsupported  by 
a  consideration  other  than  that  men- 
tioned  in  the  written  contract,  will 
not  support  an  action  for  the  delivery 
of  the  remainder.  Cincinnati  Coal  & 
Coke  Co.  V.  Stephens.  68 

14.  Written  agreement  describ- 
ing Coal  Company  on  one  part  and  C. 
H.,  supt.  R.  R.  Co.  on  the  other,  and 
signed  C.  H.,  supt.  for  R.  R.  Co.,  when 
road  is  in  hands  of  receiver  but  C.  H. 
acts  for  receiver  as  supt,  and  agree- 
ment was  by  order  ot  receiver,  to  whom 
proposals  to  furnish  coal  had  been 
made,  is  evidence  of  intention  to  con- 
tract with  receiver  and  admissible  to 
identify  parties.  Con.  Coal  &  Mining 
Co.  V.  C.  S.  &  C.  R.  R,  Co.  16 

15.  An  agreement  with  the  re- 
ceiver to  supply  coal  for  the  use  of 
the  railroad  for  a  certain  time,  is  not 
binding  in  favor  of  the  r.iilroad  com- 
pany, upon  discharge  of  the  receiver, 
and  surrender  of  the  road  to  the  com- 
pany durinji;  the  time.  Con.  Coal  A 
Mining  Co.  v.  C.  S.  &  C.  R.  R.  Co.  lb. 

1*^.  The  seller  of  goods  deliv- 
erable at  any  time  during  the  year,  at 
his  own  option,  notifi'^d  the  buyer 
before  the  expiration  of  the  year  that 
he  would  not  deliver  them:  Heldy 
that  in  the  absence  of  evidence  of 
election  by  the  buyer  to  treat  such 
refusal  as  a  breach,  he  is  entitled  as 
damage  to  the  difference  between  the 
contract  and  market  prices  on  the 
last  day  of  the  ^ear;  and  that  mere 
silence  is  not  evidence  of  such  elect- 
tion.    Goyert  v.  Stoner.  126 

17.  To  an  offer  by  letter  to  sell 
certain  stock  at  a  price  named,  saying 
nothing  as  to  how  or  when  the  con- 
tract should  be  carried  out,  the  plain- 
tiff accepted  the  offer,  adding  **Send 
transferred  certificate  here.  Draw  or 
will  remit."  Held^  that  this  was  an 
absolute  acceptance.  Livingston  v. 
Klopper.  186 

18.  The  acceptance  was  not 
qualified  by  the  language  added,  which 
was  merely  a  suggestion  as  to  the  mode 
of  executing  the  contract  already 
closed  lb. 

19.  The  sale  of  stock  by  de- 
fendant to  another  without  revoking 
his  offer  to  plaintiff,  such  sale  being 
unknown  to  plaintiff  until  after  his 
acceptance,  did  not  prevent  the  accep- 
tance from  closing  the  contract.       lb. 


Defendant  having  thereby  dis- 
abled himself  from  performance,plain- 
tiff  was  not  obliged  to  tender  perfor- 
mance, lb. 

Where  there  is  no  market  price 
at  the  place  of  delivery,  evidence  of 
such  price  at  the  nearest  place  where 
there  is  such,  is  competent  lb. 

CONVERSION— 

Refusal  of  a  corporation  to 
transfer  on  the  books  stock  held  by 
plaintiff  renders  it  liable  for  conver- 
sion, though  the  holder  is  only  a 
pledgee  and  the  power  of  attorney  on 
the  back  is  signed  in  blank.  Railroad 
Co.  V.  Rawson.  709 

CORPORATIONS— 

1.  A  corporation  comes  into  ex- 
istence with  till  powers  necessary  to 
carry  out  the  purposes  for  which  it 
was  organized,  as  soon  as  the  articles 
of  incorporation  are  filed  with  the 
secretary  of  state.    State  v.  Robinson 

383 

2.  When  in  existence,  the  cor- 
poration must  organize  and  carry  on 
Its  business  in  accordance  with  the 
provisions  of  the  statutes  prescribed 
therefor;  otherwise  it  is  liable  to 
ouster  for  misuse  or  non-use  of  its 
franchise  or  privileges,  or  for  usurp- 
ing franchises  or  privileges  not  con- 
ferred upon  it  lb. 

8.  The  existence  of  the  cor- 
poration being  shown,  it  is  a  necessary 
party  in  an  action  of  ouster  for  a 
misuse,  non-use  or  usurpation  of  cor- 
porate powers.  lb' 

4.  Where  a  certificate  of  incor- 
poration is  duly  approved,  etc.,  and  a 
corporation  proceeas  to  act  as  a  cor- 
poration, and  the  state  does  not  ques- 
tion its  existence,  the  obligations  of 
that  corporation  cannot  be  defeated 
by  showing  that  the  corporation  was 
never  duly  incorporated.  Union  Trust 
Co.  v.  Railroad  Co.  773 

6.  An  excessive  issue  of  stock 
and  bonds  to  third  persons,  without 
an  equivalent  is  unlawful,  contrary  to 
public    policy    and  statutes  of  Ohio. 

lb. 

6.  By  the  statutes  of  Ohio 
bonds  and  stocks  issued  in  this  man- 
ner are  absolutely  void.  lb. 

7.  Although  the  bonds  may  be 
enforceable  by  bona  fide  holders  of 
the  same,  yet  the  mortgage  is  not  ne- 
gotiable, and  it  is  void,  although 
owned  by  a  bona  fide  holder.  lb. 

8.  Where  a  corporation  avails 
itself  of  the  labors  and  contracts  of 
its  promoters  before  organization  and 
ratifies    the    same,  it   becomes  liable 
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therefor.      Building  Assn.    y.    Lotxe. 

248 

9.  But  evidence  is  admissible 
to  show  that  the  services  were  gra- 
tuitously rendered.  lb. 

10.  An  agreement  by  which 
the  stockholders  of  a  railway  company 
confer  the  power  to  vote  upon  their 
shares,  for  a  lawful  purpose,  is  not 
illegal,  or  against  public  policy,  but 
such  agreement  may  be  revoked  at  any 
time  by  any  one  of  the  subscribing 
shareholders,  notwithstanding  it  is  in 
terms  irrevocable.    Griffith  v.  Jewett. 

627 

11.  A  contract  by  a  majority  of 
stockholders  to  convey  their  right  to 
vote  to  a  person  acting  in  the  interest 
of  another  corporation  in  considera- 
tion of  its  guaranty  of  six  per  cent. 

dividends  to  them,  is  illegal,  as  giving 
one  corporation  the  rights  of  a  stock- 
holder in  another  and  as  ignoring  the 
rights  of  the  minority,  and  as  a  stock- 
bolder  cannot  part  with  the  right  to 
vote.    Hafer  v.  Railroad  Co.  470 

12.  Acquiescence  by  part  of  the 
minority  is  not  an  estoppel,  nor  ad- 
mission that  the  contract  is  executed. 
Nor  must  pecuniary  injury  be  shown 
in  order  to  obtain  an  injunction.      lb. 

18.  That  the  beneficiary  rail- 
road was  a  party  to  the  contract  will 
not  prevent  its  seeking  injunction, 
there  being  a  locus  poeniteniiae,       lb. 

14.  A  pledgee  of  shares  of 
stock  in  a  corporation,  when  author- 
ized by  a  blank  power  of  attorney  en- 
dorsed on  the  certificate  thereof,  and 
signed  by  the  pledgor,  may  cause  such 
shares  to  be  transferred  on  the  books 
of  the  company  into  his  own  name. 
Railroad  Co.  v.  Rawson.  709 

15.  Upon  the  refusal  of  the 
proper  officers  of  such  company  to 
make  the  transfer  when  duly  re- 
quested, the  pledgee  may  maintain  an 
action  against  the  company  for  dam- 
ages as  for  a  conversion  of  the  shares 
to  its  own  use.  lb. 

16.  A  witness  may  testify  that 
he  sold  shares  of  stock  and  delivered 
the  certificates  thereof  to  a  person 
named  without  producing  the  certifi- 
cates for  inspection.  lb. 

17.  The  books  of  a  corporation 
are  admissible  as  evidence  to  show 
that  one  is  not  a  stockholder  therein 
who  claims  to  be  such.  lb. 

18.  If  the  secretary  who  had 
issued  the  disputed  certificate  was 
then  owner  of  more  than  such  number 
of  genuine  shares  it  will  be  deemed. 


until  disproved,  that  he  surrendered  a 
valid  certificate  for  the  disputed  one, 
and  that  the  latter  represents  the  gen- 
uine shares,  lb. 

19.  Certificates  of  stock  with 
genuine  signatures  and  the  corporate 
seal  are  presumed  to  be  genuine,  but 
this  is  rebuttable,  and  the  burden  is 
on  the  corporation  to  prove  them  to 
be  an  overissue.  lb. 

20.  Where  a  party  receives 
certificates  of  stock  from  one  he 
knows  to  be  the  secretary  appearing 
to  have  issued  such  certificates,  in 
consideration  of  a  loan  made  to  anch 
secretary  as  an  individual,  and  with- 
out making  any  inquiry  of  the  officers 
of  the  company  as  to  such  certificates, 
such  person  cannot  recover  against 
the  company  on  the  ground  that  its 
officers  fraudulently  or  negligently 
caused  or  permitted  the  issue  of  snch 
certificates,  if  it  appear  that  they  are 
void  as  part  of  an  overissue  of  the 
stock  of  the  company.  Perin  v.  Rail- 
road Co.  800 

21.  Where  certificates  of  stock 
bear  the  genuine  signatures  of  the 
president  and  secretary  of  the  company 
and  the  corporate  seal,  they  are  pre- 
anmed  to  be  genuine,  and  the  burden 
of  proving  them  spurious  rests  upon 
the  company.  lb. 

22.  Snch  certificates  aie  pre- 
sumed to  have  been  duly  issued,  and 
if  they  could  have  been  lawfully  issued 
only  upon  the  surrender  of  other  cer- 
ticates  of  equal  amount,  such  sur- 
render will  be  presumed  to  have  been 
made  when  die  certificates  were  is- 
sued, lb. 

23.  The  books  of  the  company 
are  admissible  aa  evidence  in  its  be^ 
half  upon  the  question  of  the  validity 
of  certificates  purporting  to  be  oertin 
cates  of  stock  of  the  company.         lb. 

24.  In  suing  a  corporation  for 
refusal  to  transfer  stock  into  the  name 
of  a  buyer  of  a  certificate,  it  is  not 
proper  to  set  out  copies  of  the  certifi- 
cate and  power  of  attorney  endorsed 
to  transfer  it,  and  they  will  be  struck 
out  on  motion.    Bank  t.  Railroad  Co. 

702 

26.  A  purchaser  of  stock  of  a 
corporation  who  is  refused  a  transfer 
of  his  stock  on  the  books  of  the  com- 
|Miny  has,  as  a  rule,  an  adequate  remedy 
m  an  action  for  the  value  of  the  shares 
of  stock  at  time  of  refusal,  and  if  snch 
stock  have  any  peculiar  elements  of 
value  making  it  incapable  of  compen- 
sation in  damages,  then  the  proper 
remedy  is  by  suit  in  equity  for  a  decree 
transferring  the  same.  Mandamus  to 
compel    the    company    to   place   Ids 
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name  on  the  books  of  the  company  as 
a  shareholder,  is  not,  therefore,  the 
proper  remedy.  State  ex  rel.  v.  Car- 
riage Co.  162 

26.  A  denial  of  knowledge,  in 
an  action  to  enforce  stockholder's  lia- 
bility, is  too  indefinite,  for  the  defend- 
ant is  presumed  to  know  whether  he 
is  a  stockholder.  Hardman  v.  Railroad 
Co.  544 

27.  A  denial  that  he  is  a  stock- 
holder now,  or  when  the  notes  were 
made,  is  demurrable,  for  it  does  not 
deny  as  to  the  time  when  the  debt  was 
incurred.  lb. 

28.  A  denial  of  ever  having  sub- 
scribed to  stock,  or  had  any  in  his  pos- 
session, is  demurrable,  for  he  may  haye 
been  a  stockholder  in  other  ways,  as 
by  transfer.  lb, 

29.  In  actions  upon  stockhold- 
er's liability  the  statute  of  limitations 
commences  to  run  as  against  any 
claim,  when  the  company  is  resolvent, 
and  the  claim  is  determined  and  en- 
forceable against  stockholders.  Hard- 
man  V.  Railroad  Co.  678 

30.  Both  elements  must  concur 
for  six  years  before  the  claim  is 
barred.  lb. 

31.  A  general  denial  will  sus- 
tain evidence  that  the  defendant  was 
not  a  stockholder,  because  his  pay- 
ment was  a  donation  and  not  a  pur- 
chase, lb. 

32.  A  defendant  holder  can  not 
set  off  his  claims  against  the  corpora- 
tion against  his  liability  as  stock- 
holder, lb. 

33.  A  defense  that  there  are 
stockholders  who  have  not  been  made 
parties  or  paid  their  subscriptions, 
should  disclose   the  names  of  such. 

lb. 

34.  Where  the  record  shows 
the  names  of  such  persons  to  have 
been  omitted,  the  objection  can  be 
taken  before  the  referee  when  an  as- 
sessment is  made.  lb. 

35.  In  such  actions  against 
stockholders,  a  defense  that  a  creditor 
compromised  his  claim  "before  he  ob- 
tained judgment,*'  is  demurrable.    lb. 

86.  So  a  defense  that  the  cred- 
itor filed  his  claim  and  asserted  a  lien 
in  another  case,  without  averring  its 
payment  or  allowance,  is  demurrable. 

lb. 

87.  A  sale  of  stock  with  an  in- 
demnity to  the  vendor  aj^inst  assess- 
ment on  his  liability,  is  no  defense. 

lb. 


38.  A  regular  sale  and  transfei 
on  the  books  to  a  solvent  person 
would  avail  the  vendor  however.       lb. 

39.  An  infant  purchasing  stock, 
and  holding  the  same  after  his  major- 
ity, and  after  the  insolvency  of  the 
company,  is  liable,  sembie.  lb. 

40.  Action  for  statutory  liabil- 
ity of  stockholders  is  not  "rightly 
brought "  in  county  within  sees.  503^ 
and  5U30,  Rev.  Stat.,  when  none  of  the 
defendants  resided  or  could  be  or 
were  summoned  here,  although  one  of 
them  endorsed  npon  a  summons  issued 
for  him  to  the  sheriff  of  the  county 
and  mailed  to  him  by  plaintiff's  attor- 
ney at  his  residence  m  another  county, 
his  acceptance  of  service  and  entry  of 
appearance.    Lamont  v.  Home  Ins.  Co. 

93 

41.  In  an  action  brought  against 
a  corporation,  by  the  holder  of  a  certifi- 
cate of  stock  issued  to  the  secretary 
of  the  corporation,  for  the  repudiation 
of  such  certificate,  two  causes  of  action 
are  stated.  In  the  first,  the  certificate 
is  averred  to  be  genuine  and  valid.  In 
the  second,  it  is  stated  that  if  the  cer- 
tificate is,  as  claimed  by  the  defendant, 
an  overissue,  it  was  such  by  the  fraud 
and  neglect  of  the  corporation.  Held: 
The  plaintiff  may  attempt  to  sustain 
either  or  both  said  causes  of  action. 
Citizens*  Nat  Bk.  v.  C,  N.  O.  &  T.  P. 
Ry.  Co.  147 

42.  No  particular  fraud  being 
charged,  the  second  cause  of  action 
alleges  no  fraud  against  the  defendant 
other  than  that  the  overissue,  if  there 
were  such,  was  the  act  of  the  corpora- 
tion, lb. 

43.  Such  certificate  may  be 
made  by  the  corporation  by  accident, 
or  mistake,  without  wilful  wrong;  but 
it  could  hardly  be  made  without  wilful 
wrong  by  the  unauthorired  act  of  the 
secretary,  who  not  only  signs  certifi- 
cates, but  has  charge  of  the  stock 
books,  receives,  surrenders  and  makes 
transfers.  lb 

44.  The  general  presumption 
is  against  wilful  wrong.  Hence,  when 
no  evidence  upon  the  point  is  offered 
but  the  production  of  the  certificate 
in  regular  form,  signed  by  the  genuine 
signatures  of  the  president  and  secre- 
tary and  attested  by  the  seal  of  the 
corporation,  the  presumption  isthatthe 
certificate  was  issued  by  the  corpora- 
tion even  if  it  be  an  overissue.  lb 

45.  A  certificate  of  stock  is  not 
a  negotiable  instrument.  Still,  the 
defendant  may  in  such  case  be  liable, 
because  a  certificate  of  stock  issved 
by  a  corporation  is  a  representation  by 
the  corporation  to  every  person  who 
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proposes  to  purchase  the  certificate, 
that  he  to  whom  the  ceJtificate  is  is- 
sued has  upon  the  books  of  the  cor- 
poration the  shares  of  stock  named  in 
the  certificate,  Ibi 

COSTS— 

Where  an  appeal  from  the  pro- 
bate court  to  the  court  of  common  pleas 
is  dismissed  by  the  latter  court  for 
want  of  jurisdiction,  no  costs  can  be 
recovered.    Reidermann  v.  TafifeL    393 

COUNTY— 

1.  Special  acts  authorizing 
county  commissioners  to  construct 
designated  bridges  and  roads  are  to  be 
construed  with  the  prior  general  law 
requiring  the  concurrence  of  the  board 
of  control,    ^tate  v.  Commissioners. 

243 

2.  County  commissioners  may 
be  enjoined  from  improving  water 
courses  or  ditches  in  such  a  way  as  to 
increase  the  body  of  water  which  over- 
flows a  lower  proprietor  in  freshets,  un- 
til he  has  been  heard  and  his  rights 
ascertained  and  settled,  for  this  is  an 
unlawful  appropriation  of  private 
property,     NeflFv.  Sullivan.  766 

8.  The  commissioners  to  re- 
build, enlarge  and  improve  the  court- 
house of  Hamilton  county,  appointed 
under  the  act  of  April  14, 1884,  are  not 
restricted  in  their  adoption  of  plans  for 
that  work  to  such  as  may  be  entirely 
completed  out  of  the  fund  provided 
by  said  act.    State  v.  Umer.  277 

4.  Whether  the  auditor  or  com- 
missioners can  appoint  a  janitor  for  the 
auditor's  office  is  a  question  not  raised 
by  mandamus  for  a  warrant  to  pay 
such  janitor  appointed  by  the  commis- 
sioners and  board  of  control,  since 
they  have  power  to  appoint  a  janitor, 
he  must  be  paid,  wherever  he  is  as- 
signed for  duty.  State  ex  rel.  v. 
Brewster.  227 

COURTS— 

1  The  probate  court  has  the 
power  to  pass  on  the  validity  of  the 
claims  of  legatees'  and  order  their 
payment  before  final  distribution  of 
the  estate.    Disney  v.  Hawes.  406 

2.  The  probate  conrt  has  no 
jurisdiction  to  determine  the  amount 
of  the  claims  against  an  insolvent 
company,  or  to  determine  the  validity 
of  certain  preferential  mortgages 
executed  to  certain  creditors,  as  they 
are  equitable  issues.  In  re  Simpson 
&  Gault  Mfg.  Co,  637 


3.  On  the  hearing  of  excep- 
tions properly  taken  to  the  account  of 
an  assignee  of  an  insolvent  estate,  the 
probate  court  has  jurisdiction  to  deter- 
mine the  efiect  upon  title,  of  the  deed 
of  assignment  and  precedent  convey- 
ances of  real  estate,  as  far  as  the  same 
is  involved  in  the  disputed  items  of 
such    account.     Purcell's  Assigment 

602 

4.  Where  the  rules  of  the 
court  of  common  pleas,  provide  for 
joint  session  at  end  of  term  ^M  be 
held,  and  it  has  been  the  custom  at 
such  session  to  formally  declare  the 
preceding  term  adjourned,  an  adjourn- 
ment by  one  of  the  judges  of  his  sepa- 
rate session  does  not  end  the  term. 
Walters  ▼.  Commissioners.  5 

CRIMINAL  LAW— 

1.  On  an  indictment  under  sec. 
6820,  Rev.  Stat,  for  stabbing  with  intent 
to  kill,  the  prisoner  cannot  be  convicted 
of  stabbing  with  intent  to  wound. 
Bailey  v.  State.  164 

2.  Where  the  verdict  of  the 
jury  was :  "  We,  the  jury  find  the  de- 
fendant guilty  of  stabbing  with  intent 
to  wound,  and  not  guilty  of  stabbing 
with  intent  to  kill,  as  charged  in  the 
indictment,"  and  the  indictment  was 
for  maliciously  stabbing  with  intent  to 
kill,  the  verdict  is  a  nullity,  and  the 
prisoner  is  entitled  to  a  discharge.    lb. 

CURTESY— 

1.  On  petition  of  an  executor 
to  sell  real  estate  of  a  deceased  wife  to 
pay  debts,  the  probate  court  has  juris- 
diction to  allow  the  surviving  husband 
to  be  made  a  party,  and  to  act  on  his 
consent  to  sell  free  of  his  curtesy  and 
award  him  curtesy  out  of  proceeds. 
Clark  v.  Harlan.  830 

2.  A  grand-child  of  the  wife  by 
ft  former  husband  takes  free  of  curtesy. 

lb. 

8.  The  status  of  an  adopted 
child  of  a  man  and  wife  is  now  such  as 
that  on  his  death  and  her  remarriage 
and  death  the  second  husband  ia  de- 
prived of  curtesy  in  the  estate  inher- 
ited by  the  child  from  the  mother,  but 
the  second  husband  is  entitled  to  such 
curtesy.  lb. 

DAMAGES— 

1.  Whether  in  any  case  of  neg- 
ligence, however  gross,  the  jury  are 
warranted  in  giving  exemplary  dam- 
ages, may  be  in  dispute  in  this  state. 
Kuchenmeister  ▼.  O'Connor.  159 

2.  The  trial  court  charged, 
"that  if  his  (defendant's)  negligence 
was  so  gross  as  to  show  a  reckless  in- 
difference to  the  rights  and  safety  of 
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other  persons,  regardless  of  all  social 
duty,  and  it  was  wilful,  the  jury  are 
anihorized,  in  addition  to  the  damages 
thnt  would  be  a  compeusation  for  ihe 
injury,  to  give  exemplary  damages." 
Without  passing  upon  the  question 
whether  or  not  the  charge  should  have 
been  given,  there  was  evidence  suffi- 
cient to  show  that  the  jury  were  not 
misled  by  it.  lb. 

3.  The  rule  of  damages  where 
a  change  of  an  established  grade  has 
been  made,  is  the  difference  in  the 
value  of  the  property  as  a  whole,  and 
not  for  injury  to  or  suspension  of  trade 
carried  on  upon  the  premises.  Cin- 
cinnati V.  Whetstone.  368 

4  Physicians'  bills,  though  not 
specially  contracted  for  and  still  un- 
paid, are  a  proper  element  of  damages 
in  an  action  for  loss  of  services.  Cin- 
cinnati Omnibus  Co.  v.  Kuhnell.     197 

DEDICATION— 

A  deed,  made  by  the  owner  of 
property  through  which  a  street  had 
been  laid  out  by  the  city  ''platting 
commission/'  referring  to  the  street 
and  calling  for  it  as  laid  out,  consti- 
tutes a  dedication  to  public  use  by  the 
owner  of  all  his  property  within  the 
lines  of  the  street  in  accordance  with 
the  provisions  of  sec.  2634.  Boyce  v. 
Cincinnati  768 

DEEDS— 

1.  Parol  testimony  is  not  ad- 
missible to  vary  the  kind  of  considera- 
tion mentioned  in  a  deed  for  land.  If 
it  is  a  voluntary  conveyance  for  "love 
and  affection,  and  one  dollar  in  hand 
paid,"  the  parties  will  not  be  permitted 
to  show  that  the  conveyance  was  for  a 
valuable  consideration.  Holmes  v. 
Sullivan.  499 

2.  The  naming  of  one  dollar 
consideration  in  connection  with  that 
of  natural  love  and  affection,  where  the 
prorerty  is  of  great  value,  does  not 
make  it  a  valuable  consideration.     lb. 

3.  A  grant  of  a  right  of  way 
eighty  feet  wide  to  a  railroad  which 
alreaay  has  a  right  of  wa^  and  tracks 
"which  said  eighty  feet  is  to  include 
the  Mill  Creek  road  on  the  west  where 
said  road  is  contiguous  to  said  railroad" 
does  not  mean  a  grant  measuring  from 
the  existing  track  as  a  center  line  and 
including  so  much  of  said  road  as  lies 
within  forty  feet,  but  it  means  to 
measure  eighty  feet  wide  from  the  west 
side  of  the  road  eastwardly  and  thus 
include  the  whole  road.  Belmer  v.  C. 
H.  &  D.  R.  R.  Co.  46 

4.  In  an  action  by  a  divorced 
wife  to  revive  a  decree  for  alimony,  a 


release  was  pleaded.  The  tesstimony 
tended  to  show  that  the  release  was 
prepared  by  the  father  who  delivered 
It  tu  his  son  to  take  to  his  mother  and 
get  her  to  sign  it,  that  she  signed  it 
on  condition  that  she  was  tc  receive 
the  balance  of  alimony  then  due  and 
the  condition  was  not  perlormed : 
Held^  that  the  rel  'tion  of  the  son  as 
agent  of  the  father  did  not  prevent  him 
from  holding  the  release  as  an  escrow 
from  the  mother.    Walter  t.  Walter. 

361 
DEPOSITIONS— 

1.  A  resident  witness,  not  a 
party  to  the  case,  who  is  in  good  health 
and  not  intending  to  depart,  and  wiil 
be  able  to  attend  trial,  cannot  be  com- 
pelled to  give  his  deposition.  Ex  parte 
Langford.  697 ' 

2.  A  witness  is  not  excused 
from  giving  his  deposition  under  sees. 
6265  and  6266,  on  the  ground  that  he  is 
not  interested  in  the  action  ;  that  he  is 
within  the  county  in  which  the  action 
is  pending,  and  that  he  does  not  intend 
to  depart;  that  he  is  in  good  health, 
and  will  be  able  to  attend  court  as  a 
witness  when  the  case  is  reached  for 
trial.     Shaw  v.  Installation  Co.        SOU 

3.  The  competency  of  a  deposi- 
tion is  to  be  determined  by  the  rules 
applicable  to  the  witness  himself  if 
present  and  although  he  was  competent 
as  a  witness  when  it  was  taken,  yet  be- 
ing a  party  and  the  adverse  party  hav- 
ing since  died,  it  is  incompetent  against 
the  executor  or  administrator.  Bett- 
man  v.  Hunt.  396 

DEVISE— 

•1.  A  devise  of  property  from 
wife  to  husband  does  not  render  him 
liable,  after  her  death,  for  her  anti 
nuptial  debts.     Hina  v.  Rath.  686 

2.  A  bequest  "to  my  youngest 
child  ♦  *  *  and  to  the  heirs  of  her 
body  forever,"  creates  at  common  law 
an  estate  tail  and  the  issue  of  such 
voungest  child  who  is  the  first  donee 
in  tail  takes  an  inheritance  in  fee  in 
said  estate  under  our  laws.  Wolf  v. 
Stout.  231 

3.  A  legacy  to  a  daughter,  the 
only  pyovision  for  her,  "to  be  paid  to 
her  or  her  heirs  as  soon  as  practicable 
by  my  executors" — the  "remaining 
property  or  money  and  credits"  being 
devised  to  be  equally  divided  after 
death  of  the  widow  of  testator,  among 
his  three  sons — constitutes,  in  case  of 
deficiency  of  personal  assets,  a  charge 
upon  the  real  estate.  Longley  v. 
Stump.  234 

4.  The  lapse  of  six  years  from 
the  time  the  right  to  payment  of  the 
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DEVISE— Continued. 

legacy  accrues,  and  the  deficiency  of 
personal  assets  is  ascertained,  consti- 
tutes a  bar  to  an  action  by  the  admin- 
istrator dedonis  nony  with  the  will 
annexed,  to  sell  the  real  estate  for  pay- 
ment of  the  legacy.  lb. 

DITCHES— 

1.  A  ditch  made  by  two  adjoin- 
ing proprietors  to  dispose  of  surface 
water,  and  used  by  them  for  twenty- 
two  years,  does  not  become  a  water 
course  under  sec.  4500,  unless  there 
was  such  a  design  in  its  establishment, 
which  must  be  shown  by  convincing 
proof.    Burton  V.  Jensen.  120 

2.  When  such  ditch  does  not 
run  to  a  creek  but  merely  empties  it- 
self on  low  land,  and  has  to  cross  the 
land  of  another  before  reaching  a 
creek,  it  does  not  have  the  outlet  re- 
quired by  sec.  4448,  and  is  not  such  a 
ditch  aa  can  become  a  public  water 
course.  lb. 

%,  Section  4449,  providing  that 
no  ditch  improvement  shall  be  made 
unless  a  sufficient  outlet  is  provided, 
would  teem  to  be  violated  by  a  pro- 
posed straightening,  etc.,  of  water 
courses,  the  effect  of  which  would  be 
to  create  back-water  above,  or  overflow 
upon  lower  proprietors.  NeflF  v.  Sul- 
livan. 766 

4.  The  persons  entitled  to  per- 
sonal service  of  notice  of  a  proposed 
ditch  improvement  because  "affected" 
thereby  (sec.  4457 ;  81  O.  L.,  21 1)  are 
not  merely  those  who  are  to  be  as- 
sessed, but  include  those  lower  pro- 
prietors whose  lands  may  be  flooded. 

lb. 

5.  And  the  personal  knowledge 
of  such  persons  is  not  equivalent  to 
notice  where  they  have  not  created  an 
estoppel  by  not  objecting  to  expensive 
improvements.  lb. 

6.  County  commissioners  may 
be  enjoined  from  improving  water 
courses  or  ditches  in  such  a  way  as  to 
increase  the  body  of  water  which  over- 
flows a  lower  proprietor  in  freshets, 
until  he  has  been  heard  and  his  rights 
ascertained  and  settled,  for  this  is  an 
unlawful  appropriation  of  private 
property.  lb. 

7.  The  county  ditch  statutes  in 
force  in  1881  are  uncoubtitutional  as 
they  do  not  provide  that  compensation 
for  land  appropriated  shall  first  be 
paid  in  money  or  secured  by  a  deposit 
in  money,  as  required  by  the  constitu- 
tion.   Beck  v.  Comrs.  108 

8.  The  requirement  that  a  yea 
and  nay  vote  shall  appear  on  the  record 


of  the  county  commissioners  on  all 
questions  involving  the  levying  of 
taxes  and  expenditures  of  money  ap- 
plies to  the  establishment  of  diicbes 
requiring  expenses  to  be  incurred,  and 
is  not  satisfied  by  a  record  merely 
showing  unanimous  consent.  The 
record  should  show  full  compliance 
with  law  wheie  lands  or  taxes  are  in- 
volved, lb. 

9.  Section  4457,  Rev.  Stat,  is 
mandatory,  and  where  in  establishing 
a  ditch  the  service  of  notice  on  the 
landowners  is  not  returned  under  oath, 
nor  filed  with  the  auditor,  nor  is  the 
publication  of  notice  to  non-residents 
verified  nor  filed  with  the  auditor, 
these  are  defects  of  substance  and 
jurisdictional,  and  the  proceedings 
thereafter  are  void  and  cannot  be  cured 
by  the  probate  court.  lb. 

DIVORCE  AND  ALIMONY— 

1 .  A  decree  of  divorce  obtained 
by  a  wife  who  was  imbecile,  bnt  never 
so  adjudged,  and  having  no  guardian, 
will  not  be  set  aside  after  the  term  and 
after  her  death,  upon  the  petition  of 
the  late  husband,  the  wife  residing 
when  she  filed  her  petition,  within  the 
jurisdiction  of  the  court,  the  husband 
having  been  served  by  publication, 
and  the  fact  of  imbecility  not  having 
been  brought  to  the  attention  of  the 
court.     Rine  v.  Hodgson.  104 

2.  Fraud  in  obtaining  a  decree 
of  divorce  will  not  authorize  the  court 
to  set  it  aside  after  the  term  upon 
original  bill.  lb. 

3.  While  fraud  in  obtaining  a 
decree  of  divorce  may  not,  for  reasons 
of  public  policy,  be  ground  for  setting 
it  aside,  the  question  of  jurisdiction 
is  open;  and  upon  bill  to  set  aside 
such  decree  by  a  husband  who  had  no 
actual  notice,  the  only  service  on  him 
being  by  publication,  and  it  bein^  ad- 
mitted by  demurrer  that  the  petition 
for  divorce  was  filed  by  relatives  of 
the  wife  without  her  knowledge  and 
that  she  was  kept  away  from  the  trial 
and  never  in  formed  of  the  proceeding, 
the  cause  of  action  is  made  out  Rine 
T.  Hodgson.  275 

4.  Upon  such  bill  by  the  hns- 
band,  the  wife  being  dead  and  the  con- 
troversy being  as  to  the  inheritance 
of  the  property,  no  other  parties  are 
necessary  but  the  next  relatives  of  the 
wife,  who  would  be  her  heirs  if  she 
died  unmarried.  lb. 

5.  Ratification,  after  divorce 
has  been  announced,  of  an  agreement 
as  to  alimony  previously  made,  renders 
such  agreement  valid  and  binding. 
Neely  v.  Neely.  201 


iNDBX. 


881 


Basements — Eminent  Domain. 


;■:  •  f- 


r- 


6.  To  make  a  case  of  extreme 
cruelty  under  our  divorce  statute,  it  is 
not  necessary  that  the  facts  shall  show 
"personal  violence,"  or**bodily  harm," 
or  '*  reasonable  ground  to  apprehend 
it  if  cohabitation  should  continue.'* 
Green  v.  Green.  664 

7.  Mental  suffering,  if  impaired 
health  result  therefrom,  either  men- 
tally or  physically,  as  the  result  of 
profane  and  abusive  language,  or  from 
charges  of  a  want  of  chastity,  made  in 
the  presence  of.  or  coming  to  the  hear- 
ing of  the  party  complaining,  that 
were  made  to  others,  is  insufficient. 

lb. 
BASEMBNTS— 

1.  A  person  who  sells  a  free- 
hold interest  in  coal  under  the  surface 
without  reservation  of  any  rights  does 
not  have  a  way  of  necessity  to  reach 
what  lies  under  the  coal  from  the  sur- 
face by  sinking  a  well  through  the 
mines.  Jefferson  Iron  Works  v.  Gill 
Bros.  481 

2.  Where  a  person  owning  two 
adjoining  houses  so  constructed  that 
the  only  watercloset  of  one  house  was 
in  the  second  story  of  the  other,  its 
only  door  being  from  the  former 
house,  the  sale  of  the  former  carries 
as  an  appurtenant  easement  the  use 
of  the  watercloset  as  against  a  subse- 
quent grantee  of  the  latter.  Burnet 
V.  Helker.  600 

3.  To  acquire  a  right  of  way  by 
prescription  there  must  have  been  ad- 
yerse  user  for  more  than  twenty-one 
years,  and  to  constitute  adverse  user 
there  must  have  been  a  continuous  use 
under  such  circumstances  or  accom- 
panied by  such  declarations  as  to  man- 
ifest a  claim  of  right  Hainierger  v. 
Tictig.  438 

EJECTMENT— 

1.  Rents  collected  by  a  receiver 
in  an  ejectment  suit  are  not,  as  snch, 
the  money  of  the  plaintiff.  Countee 
T.  Armstrong.  62 

2.  The  plaintiff  in  simple  eject* 
ment  may  show  that  defendant's  deed 
from  an  assignee  in  bankruptcy  is 
void,  but  cannot  show  that  it  is  fraud- 
ulent without  amending.  Herbst  v. 
Bates.  444 

8.  A  purchaser  from  an  assig- 
nee in  bankruptcy  alleged  by  the 
bankrupt's  heirs  to  be  void,  cannot  add 
the  assignee's  possession  to  his  own  to 
make  title  by  adverse  possession.      lb. 

ELECTIONS— 

1.  Ballots  purporting  to  be 
those  of  one  political  party,  and  con- 
forming  to    requirements,    save   for 


words  in  small  type  beneath  the  lead- 
ing **except  for  sheriff"  and  inserting 
the  name  of  the  candidates  for  sheriff 
on  the  other  ticket  should  not  be 
counted  for  the  name  so  printed  there- 
on.   Beresford  v.  Hawkins.  100 

2.  Injunction  against  counting 
illeg:al  returns  by  a  clerk  and  justices, 
and  issuiujj^  certificates  upon  them,  is 
within  the  jurisdiction  of  courts,  espec- 
ially, as  to  legislative  offices,  where  a 
remedy  by  contest  is  not  adequate,  and 
the  legislature  cannot  consider  thecase 
until  it  is  in  session,  and  the  contes- 
tees  have  become  members  of  it. 
Hardacre  v.  Dalton.  527 

3.  Electors  and  candidates,  in 
the  capacity  of  electors,  may  join  as 
plaintiffs.  lb. 

EMBEZZLEMENT— 

1.  An  assignee  for  creditors  is 
embraced  in  the  term  assignee  in  in- 
solvency in  the  act  of  1885,  but  only  as 
to  money  received  after  the  act  parsed. 
State  V.  Manniz.  667 

2.  If  the  assignee  uses  the  trust 
money,  intending  to  benefit  the  estate 
it  is  not  embezzlement, for  it  is  not  for 
his  own  use.  He  cannot  use  any  part 
for  compensation  until  allowed  by 
court.  lb. 

3.  Unauthorized  investments 
are  prima  facie  for  his  own  use,  and 
he  must  prove  the  contrary.  So  of  in- 
vestments on  margins,  or  in  futures, 
since  the  statute  forbidding  it.         lb. 

EMINENT  DOMAIN— 

1.  The  judgment  having  been 
reversed,  the  probate  court  is  neces- 
sarily concluded  by  the  judgment  of 
reversal.    Cincinnati  So.  Ry.  v.  Bann- 
ing. 828 

2.  Appropriation  by  plaintiffs 
is  under  the  state's  power  of  eminent 
domain  delegated  by  the  legislature  to 
the  municipality.  lb. 

3.  The  constitution  contem- 
plates a  judicial  proceeding  to  make 
the  condemnation  effective.  lb. 

4.  The  appropriation  is  not 
complete  until  there  is  a  verdict  and 
a  judgment  of  the  court  confirming 
the  verdict,  and  no  title  passes  until 
the  judicial  proceeding  is  ended.    lb. 

6.  Whenever  the  corporation 
is  entitled  to  take  the  land  its  former 
owner  is  equally  entitled  to  the  money. 

lb 

6.  The  deposit  of  money  in 
court  is  in  legal  effect  for  the  land 
owner's  use,  and  it  belongs  to  him  as 
soon  as  the  land  becomes  the  property 
of  the  corporation.  Idl 


I.  B 


56 


882 


INDEX. 


Entails — Error. 


EMINENT  DOMAIN— Continued. 

7.  The  final  judgment  of  the 
probate  court  completes  the  appropri- 
ation for  the  purpose  of  transferring 
title,  whether  the  money  be  paid  into 
court  or  paid  to  the  parties,  it  makes 
no  difference  so  far  as  the  result  of 
the  error  proceedings  are  concerned. 

lb. 

S.  If  the  judgment  be  reyersed 
on  error  there  is  then  no  verdict  and 
no  judgment — both  of  which  are 
essential  lb. 

9.  Each  party  is  left  to  the  risk 
of  any  recovery,  to  which  one  may  be 
entiled  against  the  other,  as  the  result 
of  the  new  trial.  lb. 

10.  The  rule  that  the  power  of 
a  railway  company  to  appropriate 
property  is  not  exhausted  by  one  exer- 
cise, but  may  be  exercised  for  side 
tracks,  depots,  etc.,  as  its  necessities 
may  require,  is  not  confined  to  private 
proper^.  Railroad  Co.  v.  Spring 
Orove  Ave.  Co.  625 

11.  Under  the  amendment  of 
the  act  of  1852,  providing  that  railroads 
may  condemn  lands  for  the  purposes 
of  side  tracks,  depots,  etc.,  as  the  ne- 
cessities of  its  business  may  require,  a 
railroad  may  appropriate  a  right-of- 
way  across  a  turnpike  for  its  side 
tracks.  lb. 

18.  Pipes  for  natural  ga«  for 
fuel  as  distinguished  from  lighting, 
are  an  additional  servitude  as  to  the 
owner  of  the  fee,  but  not  to  one  owning 
only  to  the  street  line,  except  where  a 
proper  method  of  joining  pipes  to  pre- 
vent leakage  is  adopted.  Webb  v.  Ohio 
Fuel  Gas  Co.  662 

14.  In  appropriation  under  the 
law  relating  to  municipal  corporations, 
sec.  2260,  failure  to  pay  compensation 
within  six  months,  is  to  be  regarded 
as  final  upon  the  question  of  the  ne- 
cessity for  the  taking,  as  between  the 
parties,  in  the  absence  at  least  of  any 
showing  that  the  failure  was  by  mis- 
take, or  otherwise  unintential. 
Trustees  Cin.  Southern  Ry.  Co.  ▼• 
Haas.  88 

ENTAILS— 

1.  A  bequest  "to  mv  ;^onngest 
child  *  •  •  and  to  the  heirs  of  her 
body  forever,"  creates  at  common  law 
an  estate  tail,  and  the  issue  of  such 
youngest  child  who  is  the  first  donee 
in  tail  takes  an  inheritance  in  fee  in 
said  estate  under  our  laws.  Wolf  v. 
Stont  231 

8.  Foreclose  of  mortgage  on  an 
entailed  estate.  lb. 


EftlTlTY— 

In  a  foreclosure  proceeding  an 
issue  of  fact  may  be  referred  to  a  jury. 
Fleming  v.  Fleming.  382 

ERROR— 

1.  Petitions  in  error  to  orders 
discharging  attachments  may  be  filed 
"as  in  other  cases,"  and  within  the  time 
allowed  by  the  statute  in  other  cases. 
Sibley  v.  Oil  Co.  399 

2.  Under  the  supplementary 
sec.  5563,  a^b.c,  the  limitations  of  time 
for  the  filing  of  petitions  in  error  in 
attachment  proceedings  is  solely  for 
the  purpose  of  retaining  the  attached 
property.  lb. 

3.  In  order  that  the  lien  on 
such  property  may  be  retained,  the 
petition  m  error  must  be  filed  and 
bond  given  within  the  time  prescribed 
by  the  trial  court.  lb. 

4.  The  question  of  error  of 
record,  in  an  entry,  is  to  be  determined 
by  transcript  of  the  entry  itself  and 
not  by  what  is  shown  from  the  appear- 
ance docket    Marks  v.  Harris,        332 

5.  A  judgment  reveising  the 
judgment  of  a  justice  of  the  peace 
and  retaining  the  cause  for  trial  is  not 
a  final  order.     Bishop  v.  Bascoe.      850 

6.  A  decree  granted  to  a  de- 
fendant on  his  cross-petition  for  want 
of  reply,  without  notice  to  plaintiff, 
is  not  an  interlocutory  but  a  final 
decree,    Flieduer  v.  Rockefeller.    266 

7.  Where  injunction  is  the 
object  of  the  action,  and  the  merits  of 
the  cause  remain  to  be  determined  by 
the  judgment,  the  refusal  to  dissolve 
a  temporary  injunction  is  not  a  final 
order  to  which  a  petition  in  error  will 
lie.    Dustin  v.  Bauer.  200 

8.  On  reversing  a  judgment 
rendered  on  a  draft  payable  in  goods, 
for  want  of  a  finding  of  consideration, 
the  court  can  not  enter  judgment  for 
defendant,  but  must  remand  for  retail. 
Greenless  Ransom  Co.  v.  Berne.      298 

9.  A  misdirection  in  the 
charge  not  objected  to,  will  not  be 
reviewed  unless  a  different  verdict 
might  reasonable  have  been  expected 
under  a  different  charge.  Young  v. 
Langdon.  367 

10.  In  the  absence  of  counsel 
it  is  error  to  charge  the  jury  as  to  Uie 
form  of  their  verdict,  given  at  their 
request  after  submission.  Moravec  ▼. 
Buckley.  226 

11.  It  is  error  for  the  conrt,  for 
the  purpose  of  proving  a  date  to  per- 
mit the  petition  in  a  slander  suit  upon 
which    the    judgment   under   whidi 
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defendant  justified  to  be  given  in  evi- 
dence and  to  go  to  the  jury.  lb. 

12.  A  refusal  of  a  justice  to 
give  to  the  jury  any  charge  upon  the 
law  of  the  case  is  not  error  where  the 
bill  of  exceptions  does  not  show  that 
there  was  auv  law  in  the  case.  Dough- 
erty V.  O'Connell.  380 

13.  The  reviewing  court  will 
not  reverse  the  action  of  the  lower 
court  upon  a  motion  to  discharge  an 
Attachment,  where  questions  of  fact 
are  involved,  unless  the  action  of  the 
lower  court  was  clearly  erroneous. 
Beitman  v.  McKenzie.  403 

14.  Where  upon  inquiry  of  dam- 
ages, as  upon  a  default,  the  only  evi- 
dence consisted  of  a  written  paper 
signed  by  defendants  alter  the  suit, 
to  the  effect  that  it  was  agreed  by 
them  that  a  certain  amount  was  owing 
to  plaintiffs,  and  the  court  thereupon 
rendered  judgment,  refusing  to  per- 
mit defendants  to  show  that  they  had 
had  signed  the  paper  under  a  mistake 
of  facts  relying  upon  plaintiffs'  repre- 
sentations that  they  had  done  a  certain 
quantity  of  work,  which  could  not 
then  be  inspected,  and  of  which  mis- 
take, plaintiffs  we  re  notified  b^r  defend- 
ants with  notice  at  the  same  time  that 
the  paper  would  not  be  regarded 
binding :  Held^  the  refusal  was  error. 
Dewey  v.  Sloan.  lb, 

15.  Where  on  overruling  de- 
murrer to  a  petition,  time  was  given 
to  answer,  and  after  expiration,  time 
was  given  to  a  further  day  to  prepare 
and  submit  an  answer  ana  ask  leave  to 
file  it,  and  on  that  day  an  answer 
making  a  defense  to  part  of  the 
amount  claimed  and  by  way  of  setoff 
praying  damages  was  submitted  for 
filing,  but  leave  was  refused  by  the 
court  except  on  condition  of  payment 
of  the  difference  between  the  claim  as 
made  by  the  petition  and  the  part3al 
defense  and  setoff  pleaded  by  the 
answer :  Held^  the  refusal  was  error. 
Dewey  v.  Sloan.  lb. 

16.  The  granting  by  the  trial 
court  of  a  new  trial  is  not  reviewable 
by  petition  in  error,   upon  judgment 

•  against  plaintiff  in  error  at  such  new 
trial.    Jaspers  v.  Mallon.  184 

17.  It  is  not  error  for  the  court 
in  a  proper  case  to  say  to  the  jury  that 
the  testimony  of  a  witness  is  contra- 
dicted by  others  as  to  a  fact,  but 
leaving  the  question  of  fact  to  the 
jury.  lb. 

EVIDENCE— 

1 .  Parol  testimony  is  not  admis- 
sible to  vary  the  kind  of  consideration 


mentioned  in  a  deed  of  land.  Holmes 
V.Sullivan.  499 

2.  The  books  of  a  corporation 
are  admissible  as  evidence  lo  show 
that  one  is  not  a  stockholder  who 
claims  to  be  such.  Railroad  Co.  v. 
Rawson.  709 

3.  The  books  of  a  corporation 
are  admissible  as  evidence  in  its  behalf 
upon  the  question  of  the  validity  of 
certificates  purporting  to  be  certifi- 
cates of  stock  of  the  company.  Perin 
V.  Railroad  Co.  800 

4.  Witnesses  may  be  asked 
their  opinions  as  to  testator's  capacity 
to  transact  business.  This  does  not 
involve  capacity  to  make  a  will. 
Brockmeier  v.  Buck.  363 

6.  Plaintiff  cannot  testify  that 
he  relied  on  defendant's  sending  him 
orders  and  directions  as  an  assurance 
of  continued  employment  after  the 
year  of  hiring,  for  it  is  an  opinion 
only.    Creasey  v.  Insurance  Co.      315 

6.  A  physician  who  made  a 
post  mortem,  testified  to  facts,  but 
refused  as  to  matters  of  opinion  with- 
out extra  compensation :  Held^  that 
there  is  no  difference  between  wit- 
nesses in  Ohio,  and  he  is  in  contempt 
for  refusing  to  answer.  State  v.  Darby. 

725 

7.  In  an  action  under  the  stat- 
ute for  wrongfully  causing  death, 
d3dng  declarations  of  deceased  are  not 
admissible,  although  defendant  admits 
killing  deceased,  and  the  evidence 
tends  to  show  facts  sufficient  to  justify 
a  charge  of  homicide.  Cosgrove  v. 
Schafer.  550 

EXECUTORS     AND     ADMINISTRA- 
TORS— 

1.  Where  a  decree  is  rendered 
for  payment  of  money  against  an  indi- 
vidual in  a  case  wherein  he  has  an- 
swered, setting  out  that  he  holds  the 
funds  as  administrator,  the  estate  of 
the  decedent  will  be  bound  equally 
with  defendant    Ten  Eick  v.  Dye.  511 

2.  An  approval  by  the  court  of 
an  executor's  sale  of  stock,  privately, 
without  an  order  or  a  minimum  price, 
is  equivalent  to  such  previous  order ; 
and  where  all  the  debts  of  the  estate 
are  paid  and  no  one  is  interested  except 
the  executor,  as  restricting  legatee,  his 
successor  as  administrator  de  bonis 
non  cannot  attack  the  sale.  Hicks  v. 
Stone.  182 

3.  The  tale  of  shares,  of  stock 
belonging  to  an  estate  by  an  executor 
to  his  confidential  friend  and  advisor, 
who  has  just  resigned  as  co-executor 
of  the  same  estate,  is  valid,  if  for  full 
value,  without  fraud,  and  no  one  else 
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EXECUTORS.  ETC.— Continued. 

could  be  fouHd  who  would  give  M 
much  for  the  stock  and  the  sale  was 
not  of  the  seeking  of  the  purchaser. 

lb. 

4.  That  executors  sold  shares 
of  ttock  belonging  to  the  estate  in 
payment  of  a  debt  and  bona  fide^  and 
on  the  same  day  one  of  the  executors 
became  purchaser  of  them  from  the 
buyer,  the  other  executor  being  resid- 
uary legatee,  and  as  such  a  person 
most  interested,  such  sale  being  at  a 
proper  price  and  designed  as  a  means 
of  transferring  the  stock  to  snch  exe- 
cutor, the  sale  is  valid.  lb. 

FINDINGS  BY  COURT— 

The  general  findings  of  fact 
common  in  equity  decrees  cannot  be 
considered  as  special  findings  of  fact 
on  which  a  reviewing  court  will  enter 
a  new  judgment,  but  a  new  trial  will 
be  ordered.    Cavanaughv.  Jenkins.  84 

FIRE  ESCAPES— 

The  owner  in  fee  of  a  lot  and 
building  which  is  leased  to  a  firm 
which  occupies  and  uses  the  same  as 
a  "  rag  factory,"  is  not  the  "  owner  of 
any  factory,  workshop,"  etc.,  within 
the  meaning  of  the  act  relating  to  fire 
escapes,  passed  April  19,  1883.  (80  O. 
L.,  187.)     Lee  v.  Kirby.  184 

FIXTURES— 

1.  As  between  an  execution 
creditor  and  a  mortgagee  of  the  realty, 
chandeliers  and  other  gas  fixtures  are 
not  fixtures,  but  personalty,  so  of  a 
mantel  mirror  held  to  the  wall  by  iron 
clasps.    Insurance  v.  Xneisley.         432 

2.  Book  cases  which  if  removed 
would  also  remove  a  part  of  the  base- 
boards around  the  floor,  and  a  hat  rack 
built  into  the  room  are  a  part  of  the 
realty.  lb. 

3.  Machinery,  essential  and 
necessary  to  a  mill,  after  being  placed 
in  the  building  and  permanently 
fastened  to  the  same,  becomes  a  part 
of  the  real  estate,  and  is  covered  by  a 
real  estate  mortgage  on  the  mill  prop- 
erty.    Garven  v.  Hogue.  601 

4.  Such  party  should  have  taken 
a  real  estate  mortgage  or  a  mechanic's 
lien  to  secure  his  claim  after  fastening 
the  machinery  to  the  building.         lb. 

FRAUD— 

1.  Fraud  or  imposition  in 
effecting  the  voluntary  character  of  an 
act,  may  defeat  any  interference  of 
intention.    Corwin  v.  Cook.  321 

2.    But  it  is  not  fraud  or  imposition 
when   a   married   woman  voluntarily 


signs  a  note,  that  she  did  not  know  it 
would  bind  her  separate  property.  lb. 

FRAUDULENT  CONVEYANCES— 

1.  A  preferential  mortgage  by 
a  debtor,  on  the  eve  of  insolvency,  to 
a  trustee,  for  his  wife  and  infant  son, 
creditors,  is  not  equivalent  to  an  as- 
signment for  creditors  generally, 
under  sec.  6343.  Bates  t.  Bennett.  727 

2.  It  is  not  so  in  the  case  of 
the  wife  because  he  could  not  have 
conveyed  directly  to  her.  lb. 

3.  A  mortgage  to  one,  as  col- 
lecting agent  of  a  society,  is  not  nec- 
essarily a  trust  equivalent  to  an  assign- 
ment for  creditors,  the  collector  being 
responsible  for  money  in  his  hands. 

lb. 

4.  Inasmuch  as  the  probate 
court  has  no  jurisdiction  to  set  aside 
fraudulent  conveyances,  or  to  declare 
transfers  to  be  preferential,  it  follows 
that,  the  fact  of  the  probate  court 
being  engaged  in  administering  an 
assignment  for  creditors  does  not 
prevent  the  common  pleas  from  having 
jurisdiction  to  declare  an  earlier  pre- 
ferential transfer  to  be  equivalent  to 
an  assignment  for  the  general  benefit 
of  creditors.  lb. 

5.  A  court  of  equity  will  not 
assist  a  person  to  recover  the  title  to 
property  which  has  been  held  in  the 
name  of  another  for  the  purpose  of 
seeking  it  from  the  creditors  of  the 
real  owner,  and  which  property  has 
afterwards  been  conveyed  by  snch 
holder  to  another.  O'Connor  v.  Ryan. 

675 
FIRE  ESCAPES— 

The  owner  in  fee  of  a  lot  and 
builditig  thereon  which  he  does  not  in 
any  way  himself  use  or  occupy,  but 
which  is  let  to  a  firm  which  occupies 
and  uses  the  same  as  factory  or  work- 
shop, is  not  the  ''owner  of  any  factory, 
workshop,"  etc.,  within  the  meaning 
of  the  act  relating  to  fire  escapes,  w 
O.  L.,  187.    Lee  v.  Kirby.  99 

FORCIBLE    ENTRY     AND    DETEN- 
TION. 

1.  An  equitable  title  cannot  be 
set  up  in  forcible  detainer  proceedings 
before  a  justice  to  divest  him  of  juris- 
diction thereto,  nor  is  proof  thereof 
competent  in  such  proceeding.  State 
ex  rel.  v.  Paul.  226 

'2.  Signing  a  bill  of  exceptions 
in  forcible  entry  proceedings  is  a  use- 
less act.  and  will  not  be  compelled  if 
there  is  no  reversible  error.  lb. 

GOOD  WILL— 

Good  will  of  an  establishment 

is  inseparable  from  it.  Jung  ▼.  Wey- 

and  4fe 
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GUARANTY— 

A  guaranty  in  substance  in  the 
the  following  words:  "Please  let  G. 
have  such  goods  as  he  may  purchase 
in  person  or  order  from  time  to  time, 
to  the  amount  of  $500,  and  I  hereby 
guarantee  the  piompt  payment  of 
same,"  is  a  continuing  guaranty. 
Wolf  V.  Shillito  &  Co.  278 

GUARDIAN  AND  WARD— 

1.  Exception  may  be  filed  to 
the  guardian's  account,  though  no 
statute  expressly  gives  the  right  It 
exists  by  necessity,  analogy  and  usage. 
Porter  v.  Brown.  646 

2.  The  sureties  of  a  guardian 
may,  on  their  own  motion,  become 
parties  to  the  settlement  of  final  ac- 
count, for  the  purpose  of  correcting 
errors  in  that  or  a  former  account.  lb. 

3.  Where  a  guardian's  sureties 
have  filed  exceptions  to  his  final  ac- 
coubt,  alleging  mistake  and  error,  to 
the  prejudice  of  the  guardian,  in  both 
final  and  former  accounts,  it  is  error 
for  the  probate  court  to  strike  such 
exceptions  from  the  files.  lb. 

4.  Although  a  delinquent  guar- 
dian, whose  debt  to  his  ward  has  not 
been  ascertained  by  the  probate  court, 
is  absent  from  the  state  and  his  resi* 
deuce  is  not  known,  yet  this  does  not 
constitute  an  exception  to  the  rule 
that  his  bond  cannot  be  sued  without 
such  ascertainment  until  the  court  has 
made  an  attempt  to  compel  him  to  ac- 
count or  put  him  in  default  for  failing 
to  account  by  citing  him.  Schwab  v. 
Rappold.  840 

5.  Although  the  provisions  of 
the  act  of  1857  (S.  &  C,  620),  in  so  far 
as  they  relate  to  citing  non-resident 
guardians,  were  omitted  from  the  Rev. 
Stat,  yet  citation  may  be  made  under 
sec.  6406,  Rev.  SUt.  lb. 

HABEAS  CORPUS— 

Where  a  municipal  ordinance  it 
wholly  void,  a  conviction  under  it  may 
be  declared  void,  and  the  prisoner  re- 
leased on  habeas  corpus.  Ex  parte 
Clamp.  672 

2.  The  writ  of  habeas  corpus 
can  only  be  issued  in  cases  where  "  a 
person  is  unlawfully  restrained  of  his 
liberty,"  or  where  a  person,  entitled  to 
the  custody  of  another,  is  unlawfully 
deprived  of  the  same.  In  re  Curd 
alias  Jenkins.  192 

3.  In  cases  other  than  those  of 
controverted  custody,  the  allegation  of 
unlawful  *'  restraint  of  liberty,"  or 
words  of  precisely  the  same  import, 
is  essential  in  the  application  or  peti- 
tion to  give  the  court  jurisdiction.    lb. 


4.  Where  an  application  or  pe- 
tition is  defective  with  respect  to  such 
essential  and  jurisdictional  allegation, 
no  amendment  will  be  allowed.        lb. 

5.  Such  a  defect  in  the  applica- 
tion or  petition  is  not  waived  by  the 
appearance  of  the  respondent,  and  a 
trial.  lb. 

HOMESTEAD— 

1.  A  homestead  exemption  may 
be  claimed  in  lands  held  by  a  husband 
as  tenant  in  common  with  his  wife 
and  his  conveyance  through  a  third 
person  of  his  individual  share,  not 
exceeding  $1,000  in  value  to  her,  is, 
therefore,  not  in  fraud  of  creditors. 
Prosek  v.  Kuchta.  129 

2.  A  wife  being  separate  from 
her  husband  and  not  on  the  property, 
cannot  claim  exemption  in  lieu,  out  of 
the  proceeds,  against  judgment  against 
him,  he  not  claiming  exemption. 
Lngauer  v.  Weisgerber.  458 

8.  Where,  at  the  time  the  land 
of  a  judgment  debtor  was  levied  upon 
and  ordered  to  be  sold,  he  was  un- 
married and  was  not  living  with  an 
unmarried  daughter,  nor  an  unmar- 
ried minor  son;  but  previous  to  the 
day  fixed  for  the  sale  of  the  land,  he 
married.  Held:  He  was  entitled  to 
the  benefit  of  the  homestead  law. 
Nixon  V.  Van  Dyke.  622 

4.  That  a  foreclosure  of  one  of 
the  mortgages  on  a  homestead  encum- 
bered for  more  than  its  value,  is  pend- 
ing, no  decree  having  been  taken,  does 
not  entitle  the  owner  to  $600  in  lieu 
of  homestead.    Olding  v.  Kemker. 

601 

HUSBAND  AND  WIPE— 

1.  A  wife,  whose  husband  has 
been  injured,  cannot  recover  of  the 
person  by  whose  negligence  the  injury 
was  inflicted.    Welch  v.  Morrison. 

852 

2.  Damages  for  the  lots  of  his 
wages,  nor  as  compensation  for  nurs- 
ing him,  or  medicmes  furnished  nor 
for  mental  distress  suffered  by  her. 

lb, 

8.  Neither  husband  nor  wife 
have  now  any  right  to  recover  for  the 
other's  loss  of  earnings,  and  on  the 
other  items  there  is  no  priority  be- 
tween her  and  the  defendant;  any  ac- 
tion she  may  have  to  recover  them 
would  be  against  her  husband.         lb. 

4.  Section  8110  limits  the  lia- 
bility of  the  husband  for  antenuptial 
debts  of  the  wife,  to  the  amount  and 
value  of  her  separate  property  ac- 
quired b^  him  before  or  during  eoTcr^ 
ture.    Hina  v.  Rath.  586 
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HUSBAND  AND  WIPE— Continued. 

6.  A  devise  of  property  from 
wife  to  husband  does  not  render  him 
liable,  after  her  death,  for  her  ante- 
nuptial debts.  lb. 

6.  A  wife  being  separate  from 
her  husband  and  not  on  the  property, 
can  not  claim  exemption  in  lieu,  out 
of  the  proceeds,  against  judgments 
against  him,  he  not  claiming  exemp- 
tion.   IfUgauer  v.  Wersgerber.         458 

7.  A  married  woman,  under 
sec.  3109,  as  amended  in  1884,  (81  O.  L., 
66  and  209),  may  be  sued  at  law  upon 
her  indorsement  of  her  husband's  note, 
made  since  that  date.  Dunkham  y. 
Bruce.  682 

8.  Since  the  amendment  of 
1884,  a  married  woman  can  bind  her- 
self, by  contract,  in  the  same  manner 
and  to  the  same  extent  if  unmarried. 
Banky.  Holden.  546 

9.  A  petition  need  not,  there- 
fore, aver  coverture,  a  separate  estate, 
or  that  contract  was  with  reference 
thereto,  but  may  be  declared  on  at 
against  Bi/eme  sole,  and  personal  judg- 
ment may  be  rendered  and  enforced. 

lb. 

10.  A  married  woman  may  now 
bind  herself  to  the  same  extent  and  in 
the  same  manner,  by  contract,  as 
though  she  were  unmarried.  Koch  y. 
Seifert&Co.  411 

1 1.  The  amendments  of  1884  do 
not  retroact  so  as  to  give  a  justice 
jurisdiction  of  an  action  on  a  married 
woman's  prior  contract.  lb. 

12.  Where  a  married  woman 
having  separate  property,  executes  a 
promissory  note  as  surety  for  her  hus- 
band or  for  a  stranger,  a  presumption 
arises  that  she  thereby  intended  to 
charge  here  separate  property  with 
the  payment.    Corwin  v.  Cook.        321 

13.  Such  presumption  is  not 
rebutted  by  her  want  of  knowledge 
of  the  legal  consequence  of  so  signing. 

lb. 

14.  A  married  woman  is  in- 
capacitated, in  respect  to  binding  her- 
self personally  by  contract,  but  not  in 
any  other  respect.  lb. 

15.  She  is  charged  with  the 
knowledge  of  legal  consequences,  and 
the  same  inferences  of  intention  fol- 
low, as  in  the  case  of  any  other  intelli- 
gent being.  lb. 

16.  When  in  the  purchase  of  a 
chattel  by  the  husband,  one  of  the 
conditions  is,  that  the  wife,  owner  of  a 
separate  estate  upon  which  she  re- 
sides, shall  become  security  upon  the 
deferred  payments,  and  the    sale    is 


made  upon  such  security  and  estatei 
and  the  note  is  signed  in  Ohio. 
although  dated  and  pa3'able  in  Indiana, 
the  wife  is  liable  thereon,  and  a  per- 
sonal judgment  may  be  taken  against 
her.    Mansfield  Sav.   Bk.  y.   Flowers. 

169 
INDICTMENT— 

1.  An  indictment  against  a 
township  trustee  under  sec.  6909, 
which,  as  the  only  description  of  the 
offense,  avers  that  defendant  charged 
and  received  "a  fee  more  and  greater" 
than  allowed  by  law  for  doing  his 
official  duty,  is  essentially  insufficient, 
and  not  within  sec.  7215.  State  v. 
Williamson.  761 

2.  To  charge  a  crime  against 
the  increasing  or  decreasing  of  tallies, 
under  sec.  7061,  (as  amended.  78  O.  L., 
30)  the  indictment  should  ayer  that 
defendants  did  falsify  and  mark  upon 
the  tally-sheet  in  this,  to-wit:  by  in- 
creasing or  decreasing  the  tallies. 
State  y.  Granville.  798 

3.  To  aver  that  the  tallies  were 
changed,  altered,  erased  or  tampered 
with,  charges  no  crime  under  this 
statute.  lb. 

4.  Such  indictment  should  set 
out  a  copy  of  the  poll-book  or  tally- 
sheet,  on  which  the  alleged  offenae 
was  committed.  lb. 

INNKEEPER— 

1.  An  innkeeper  who  has  com- 
plied with  sec.  4427,  by  having  an  iron 
safe  and  posting  notices  of  the  fact,  is 
not  liable  to  a  guest  for  loss  by  theft 
of  jewelry  and  money,  which  the  latter 
retained  in  his  possession,  in  absence 
of  any  proof  of  negligence  on  part  of 
innkeeper  or  his  servants.  I^ang  y. 
Arcade  Hotel  Co.  372 

2.  The  fact  of  the  loss  Is  not 
presumptiye  eyidence  of  such  negli- 
gence, lb. 

8b  A  person  residing  in  the 
city  came  to  a  hotel  at  2  o'clock  in  the 
morning  and  called  for  a  room,  which 
the  night  clerk  promised  to  giye  him. 
He  then  deposited  with  the  clerk  a 
package  containing  money,  for  which 
he  took  a  receipt,  and,  without 
registering  his  name,  left  the  hotel, 
returning  at  4  o'clock  in  the  morning, 
when  he  found  the  money  and  clerk 
had  disappeared :  Held^  in  an  action 
to  recover  the  money,  that  he  was  a 
guest,  and  the  hotel  keeper  was  liable 
for  the  loss.  Arcade  Hotel  Co.  y. 
Wiatt  55 

INJUNCTION— 

1.  Where  injunction  is  tfaeobjed 
of  the  action,  and  the  merits  of  the 
cause  remain  to  be  determined  by  the 
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judgment,  the  refusal  to  dissolve  a 
temporary  injunction  is  not  a  final 
order,  and  is  therefore  not  reviewable 
on  error.    Dustin  v.  Bauer.  200 

2.  The  dismissal  of  a  petition 
upon  which  an  injunction  has  been 
obtained  dissolves  the  injunction,  and 
a  cause  of  action  arises  against  the 
obligors  on  the  injunction  bond, 
Krug  v.  Bishop.  260 

3.  Persons  whose  property  is 
io  be  assessed  for  a  street  improve- 
ment, may,  without  first  applying  to 
the  solicitor,  sue  to  enjoin  the  proceed- 
ings at  any  stage  where  illegality 
appears.    Moore  v.  Cincinnati.        587 

4.  A  property  holder  cannot 
enjoin  the  construction  of  a  street 
cable  railway  half  a  mile  distant  from 
his  property  on  the  ground  that  his 
access  is  impaired.  Harrison  v.  Cable 
Ry.  Co.  806 

6.  Tax  payers  have  no  right 
under  sec.  1777,  to  complain  of  want 
of  consents  to  the  construction  of  a 
street  railway;  abutting  lot  owners 
alone  are  interested    in   the   subject 

rb. 

A.  An  abutting  owner  can  not 
enjoin  laying  pipe  for  natural  gas  in  a 
stfeet  because  not  first  submitted  to  a 
popular  vote  under  sec  4651.  Webb 
V.  Ohio  Gas  Fuel  Co.  662. 

7.  On)j  the  public  and  not  a 
private  citisen  can  right  a  wrong  of 
this  kind.  lb. 

8.  Injunction  against  counting 
illegal  returns  b^  a  clerk  and  justices, 
and  issuing  certificates  upon  them,  is 
within  the  jurisdiction  of  court, 
especially,  as  to  legislative  officers, 
where  a  remedy  by  contest  is  not 
adequate,  and  the  legislature  cannot 
consider  the  case  until  it  is  in  session, 
and  the  contestees  have  become  mem- 
bers of  it    Hardacre  v.  Dal  ton.        627 

• 

9.  Electors,  and  candidates,  in 
the  capacity  of  electors,  may  join  as 
plaintiffs.  lb. 

10.  An  injunction  will  lie  to 
prevent  a  trespass.  Railroad  Co.  v. 
Wenger.  815 

11.  An  injunction  to  restrain 
the  publication  of  an  anticipated  libel 
or  slander,  can  not  be  given  by  a  court 
of  equity.    Dopp  v.  Doll.  428 

12.  An  injunction  beforehand 
in  such  a  case  would  be  an  abridgment 
of  the  freedom  of  speech  and  of  the 
press,  guaranteed  by  art  1,  sec.  11  of 
the  Bill  of  Rights  in  the  constitution 
of  Ohia  lb. 

13.  A  theater  contract  for  a 
theater,  attendants,  orchestra,  etc.,  for 


a  week  cannot  be  enforced  by  the  ac- 
tor by  mandatory  injunction,  because 
the  court  cannot  supervise  services. 
Lacy  V.  Heuck.  347 

14.  But  injunction  against  use 
of  theater  during  such  week  for  any 
other  play  will  be  granted  if  the  con- 
tract is  plain  and  the  proposed  breach 
is  not  disputed.  lb. 

16.  In  the  present  state  of 
knowledge  of  controlling  natural  gas 
it  is  so  probable  that  its  perils  cannot 
be  mastered,  that  the  owner  of  a  free- 
hold in  subsurface  coal  can  enjoin  the 
surface  owner  from  sinking  a  gas  well 
from  its  surface  through  the  mine  into 
the  gas  region  below  the  mine.  Jeff- 
erson Iron  Works  v.  Gill  Bros.         481 

16.  An  injunction  will  not  be 
granted  against  a  mere  act  of  trespass. 

lb. 

17.  An  electric  light  company 
will  not  be  enjoined  ^om  putting 
wires  within  three  or  four  feet  of  plain- 
tifTs  wires,  if  the  bulk  of  evidence  is 
against  sensible  diminution  of  current 
by  induction,  and  the  linemen  will 
not  be  in  danger,  if  careful,  except 
certain  work,  when  defendant's  cur- 
rent must,  on  notice,  be  stopped.  W. 
U.  Telegraph  Co.  t.  Champion  Elec- 
tric Light  Co.  640 

18.  The  danger  from  breaks, 
etc.,  during  storms,  is  too  uncertain  to 
consider.  Bnt  the  injunction  must  be 
with  these  limitations,  and  with  leave 
to  move  to  modify  if  actu^  experi- 
ment shows  injury,  lb. 

19.  Fire  commissioners  re- 
quired to  advertise  for  bids  on  con- 
tracts for  $600  or  over,  on  being  en- 
joined from  contracting  for  H»OCK) 
worth  of  hose  under  an  improper  ad- 
vertisement, divided  up  the  amount 
into  successive  purchases  of  less  than 
$600  each  from  the  accepted  bidder : 
//eld,  an  evasion  and  violation  of  the 
injunction  and  a  contempt,  and  they 
will  be  compelled  to  repay  into  the 
treasury  the  amount  paid  oat.  Wing 
▼.  Cleveland.  561 

INSURANCE,  FIRE— 

1.  The  market  yalue  of  goods 
at  the  date  of  the  loss  is  not  merely 
the  cost  of  replacing  them.  Anon- 
3rmou8.  (Chat&eld  &  Woods  ▼•  In- 
surance Co.)  442 

2.  A  landlord  has  an  insurable 
interest  in  the  permanent  improve- 
ments, repairs  and  fixtures,  added  to 
his  building  by  the  tenant  Insur- 
ance Co.  V.  Carson.  848 

8.  Where  a  policy  contains  a 
provision  that  the  loss,  if  any,  shall  be 
paid  to  a  person  other  than   the    in- 
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INSURANCE,  FIRE— Continued. 

sured,  it  is  not  sufficient  for  such  bene- 
ficiary to  allege  and  prove  that  he  com- 
plied with  the  terms  thereof  and  suf- 
fered loss  by  fire,  but  it  should  have 
been  alleged  and  proved  that  the  in- 
sured had  complied  with  the  terms  of 
the  policy  and  had  suffered  loss.       lb. 

4.  Where  the  sworn  prelimin- 
ary proofs  allege  an  amount  and  value 
more  than  double  what  the  jury  find 
them  to  be,  and  no  explanation  ia  at- 
tempted, such  finding  is  so  far  proof 
of  fraud,  that  the  court  will  set  aside 
the  verdict,  the  defense  of  false  swear- 
ing having  been  made.  Perria  v.  In- 
surance Co.  634 

INSURANCE,  LIFE— 

1.  The  policy  ia  the  sole  con- 
tract of  insurance,  and  statementa  by 
the  agent  to  the  assured,  before  it  is 
issued,  are  not  admissible  in  evidence, 
no  reformation  of  contract  beine 
asked.    Odell  v.  Life  Ins.  Co.  689 

2.  Where  a  policy  of  life  insur- 
ance was  taken  out  by  a  husband  in 
behalf  of  his  wife,  and  the  contract  of 
the  company  was  with  the  latter,  the 
former  continuing  to  act  as  her  agent, 
receiving  notices  and  paying  premi- 
ums up  to  a  certain  time,  when  he 
ceased  to  act  for  or  in  her  behalf,  and 
so  notified  the  company,  the  latter 
could  not  thereafter  deal  with  the  hus- 
band as  agent  of  the  wife,  nor  make 
any  agreement  with  him  with  respect 
to  the  policy,  which  would  bind  the 
wife.    Smith  v.  Life  Ins.  Co.  588 

8.  In  such  case  notice  of  the 
approaching  maturity  of  a  premium 
given  to  the  husband  would  not  be 
notice  to  the  wife.  lb. 

4.  Where  the  right  to  partici- 
pate in  the  profits  of  the  company  is 
secured  to  the  beneficiary  of  a  policy 
of  life  insurance,  with  the  right  to  ap- 
ply dividends  to  the  reduction  of  pre- 
miums, the  company  is  bound  to 
notify  the  beneficiary  of  the  amount 
of  the  annual  dividend  to  be  applied 
in  reduction  of  the  premium  before  it 
can  forfeit  the  policy  for  non-payment 
of  such  premium.  lb. 

INTEREST  AND  USURY— 

A  change  of  interest  to  a  usuri- 
ous rate  as  between  the  original  par- 
ties to  a  mortgage,  will  not  discharge 
a  subsequent  purchaser.  Stanbery 
V.  O'Neil.  238 

INTOXICATING  LIQUORS— 

1.  Buying  and  selling  at  whole- 
sale ia  ^'traffic"  and  the  Dow  law  con- 
templfttew  •  t*^  ^•w>»»  vKAVoale  d ^fil- 


ers. Said  act  is  not  in  conflict  with 
the  constitution  of  the  state.  Senior 
&  Son  V.  Rattermau.  741 

2.  Paying  the  '*Scott  Law*'  taxes 
under  protest  and  bringing  a  suit 
within  the  year's  limitation  does  not 
entitle  the  party  to  a  refunder.  Snod- 
grass   ▼.  Treasurer  of  Franklin    Co. 

414 

^  8.  The  midnight  closing  law 
for  cities  of  the  first  grade,  first  class, 
being  a  statute  punishing  an  act  which 
is  maiutn  prohibitum  only,  and  not 
malutn  in  se  is  not  a  violation  of  art. 
1,  sec.  26,  of  the  constitution.  Maasa 
V.  SUte.  772 

4.  The  provision  of  tea  4364, 
authorizing  proceedings  against  own- 
ers to  the  subject  property  used  for 
the  sale  of  intoxicating  liquors  with 
their  assent  to  the  payment  of  judg- 
ments against  their  tenants  so  using 
it,  is  not  invalid.    Blakeny  ▼.  Green. 

570 

6.  The  result  of  such  proceed- 
ings is  not  to  deprive  owners  of  their 
property  without  due  process  of  law. 

lb. 

In  such  proceedings  the  indg- 
ment  against  the  tenant,  to  which  the 
owners  were  not  parties,  is  at  least 
prima  facie  evidence  against   them. 

lb. 

JUDICIAL  SALB— 

1.  That  the  order  did  not  de- 
scribe the  lands  is  a  mere  irregularity, 
and  not  ground  for  collateral  impeach- 
ment as  in  ejectment  by  the  heirs 
against  the  buyer.    Herbst   ▼.  Bates 

2.  Confirmation  of  sale  was  not 
required  by  the  U.  S.  Bankruptcy  Act 
of  1841,  and,  hence,  was  not  essential. 

lb. 

8.  Where  a  purchaser  at  judi- 
.  cial  sale  has  mistaken  the  identuy  of 
the  property  to  be  sold,  supposing  it 
to  be  the  next  door  house,  and  sends 
his  agent  to  bid  under  that  supposi- 
tion, and  receives  the  proper^,  such 
purchaser  has  sufficient  standing  in 
court  to  show  the  fact  and  will  be  re- 
leased from  such  bid  or  payment  of 
costs  of  sale  and  judicial  proceedings. 
Pallis  V.  Loughhead.  128 

JUDGMENTS— 

1.  Signature  of  the  1«dge  to 
the  order  or  journal  entry  thereof  is 
not  essential  to  the  validity  of  the  or- 
der.    Herbst  ▼.  Bates.  444 

2.  A  foreign  judgment  recov- 
ered in  a  court  of  record,  is  a  specialty 
within  the  meaning  of  our  statutes  ol 
limitation.     Reynolds  v.  Drake.      246 
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3.  A  judgment  by  default  in  N. 
Y.  by  a  resident  of  Ohio  against  an  Ohio 
corporation,  upon  an  action  arising 
in  N.  Y.,  where  service  was  made  npon 
the  president,  will  be  valid  in  Ohio» 
irrespective  of  whether  the  corpora- 
tion was  doing  business  in  N.  Y.,  and 
whether  its  president  when  served 
with  &  summons,  was  in  N.  Y.  upon 
business  of  the  corporation.  Railroad 
Co,  V.  Emery.  766 

4.  Such  judgment  being  valid 
in  N.  Y ,  must  be  respected  accord- 
ingly in  this  state.  lb. 

6.  A  reviewing  conrt  cannot 
reverse  a  judgment  on  the  ^ound 
that  it  is  against  the  law  of  evidence, 
unless  there  has  been  a  motion  for  a 
new  trial  on  that  ground,  the  motion 
overmled  and  an  exception  taken  to 
the  overruling  the  motion.  Celtic 
Building  Assn.  v.  Regan.  364 

6.  Judgment  obtained  in  vio- 
lation of  any  of  the  rules  of  the  court ; 
as  for  example  requiring  notice,  is  an 
irregularity  under  this  section.  Plied- 
ner  v.  Rockefeller.  266 

7.  In  a  petition  to  vacate  a 
judgment,  the  party  should  show  not 
merely  a  good  defense,  but,  first,  that 
he  was  without  negligence  on  his  own 
part  and  that  of  his  attorney;  and, 
second,  that  he  exercised  due  dili- 
gence in  attempting  his  defense ;  and, 
third,  the  unavoidable  casuality.      lb. 

8.  A  judgment  will  not  be  re- 
versed for  permitting  papers  not  in 
the  case  to  be  taken  by  the  jury  in 
their  retirement,  where  it  could  not 
have  prejudiced  the  party.  Jaspers  v. 
Mallon.  184 

JURY— 

1.  That  a  juror  has  worked  as  a 
day  laborer  for  a  party  when  ever  sent 
for,  but  is  not  on  the  pay  roll,  nor  then 
in  its  employ,  is  not  ground  of  chal- 
lenge as  an  employee.  Thompson  & 
Co.  v.  Railroad  Co.  209 

2.  Amendment  to  jury  law  held 
not  to  be  ex  post  facto  as  to  a  pending 
case.    Palmer  v.  State  377 

JUSTICE  OP  THE  PEACE— 

1.  A  refusal  of  a  justice  to  give 
the  jury  any  charge  upon  the  law  of 
the  case  is  not  error  where  the  bill  of 
exceptions  does  not  show  that  there 
was  any  law  in  the  case.  Dougherty 
V.  O'Connell.  380 

2.  It  is  not  error  in  an  action 
of  trespass  before  a  justice  for  de- 
stroying a  fence,  to  exhibit  to  the  jury 
a  plat,  showing  the  location  and  size 
of  plaintiff's  and  defendant's  lots,  and 
the  subdivision,  such  plat  being  not 
to  show  title  but  to  explain  the  testi- 
mony, lb. 


3.  A  justice  may  set  aside  a 
judgment  void  for  want  of  service  of 
summons  on  defendant**,  may  issue  a 
new  summons  in  the  same  action,  and 
upon  due  service  thereof  may  proceed 
again  to  judgment.    Wehlen  v.  Macke. 

566 

4.  Constable  fees  and  other 
costs  stand  upon  the  same  footing  as 
money  due  a  party  as  damages  on  a 
-judgment  claim  and  when  paid  to  the 
justice  are  payable  to  the  party  en- 
titled thereto  on  demand.  Lmderman 
Y.  Ziegler.  401 

6.  Hence,  there  is  no  breach  of 
a  justice's  bond  by  the  mere  detention 
of  money,  no  demand  therefor  having 
been  made.  lb. 

6.  But  a  demand  upon  the  jus- 
tice's administrator,  whose  duty  it  is 
to  distribute  trust  funds  on  hand,  and 
a  refusal  to  pay,  constitutes  a  breach 
of  the  bond.  lb. 

LANDI.ORD  AND  TENANT— 

1.  A  tenant  of  business  prop- 
erty has  the  right  to  use  for  his  busi- 
ness sign,  the  outside  of  the  part  of 
tiie  building  occupied  by  him.  Law 
▼.  Haley.  785 

When  the  sign  space,  to  which 
several  tenants  have  the  right,  is  for 
their  business  purpose  properly  and 
reasonably  used  by  some  of  them  to 
the  exclusion  of  the  remainder,  the 
former  having  prior  possession  will 
not  be  enjoined  from  such  exclusive 
use  at  the  suit  of  the  latter.  lb. 

2.  A  landlord  can  not  bring  an 
action  of  replevin  against  a  tenant,  of 
land  rented  on  shares,  for  his  share  of 
the  crop  before  a  sufficient  time  has 
elapsed  to  allow  the  tenant  to  deliver 
it    Mouser  v.  Davis.  237 

3.  Where  a  person  who  is 
rightfully  in  the  proAccution  of  his 
business  in  the  rooms  of  a  tenant,  and 
there  meets  death  through  the  negli- 
gence of  the  landlord  in  not  properlv 
proping  up  his  house  while  the  ad* 
joining  owner  is  excavating  a  cellar ; 
such  landlord  is  liable  in  damages  for 
such  death.    Kuhn  v.  Remmler.      698 

4.  A  landlord  has  an  insurable 
interest  in  the  permanent  improve- 
ments, repairs  and  fixtures,  adaed  to 
his  building  by  the  tenant.  Insurance 
Co.  V.  Carson.  84ti 

5.  The  destruction  of  leased 
premises  by  fire,  gives  an  option  to 
Doth  lessor  and  lessee  to  terminate  a 
lease,  and  a  re-entry  by  lessor  to  re* 
build  such  premises  without  any 
agreement  is  presumed  to  have  been 
in  his  rightful  exercise  of  his  option 
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lANDLORD,  ETC.— Continued, 
to  re-occupy  and  terminate  the  lease. 
Davie  v.  Gay.  418 

6.  Rental  for  one  year,  with 
the  privilege  of  renewing  for  one  or 
two  years,  at  discretion,  the  holding 
over  for  one  entire  year  and  a  portion 
of  second  year,  indicated  by  payment 
of  the  rent  according  to  the  terms  in 
original  agreement,  without  objection 
on  the  part  ol  the  landlord  and  with- 
out notification  by  the  tenant  that  he 
was  not  in  for  the  term,  constituted 
an  election  to  continue  for  an  entire 
year.    Powell  ▼.  Harrison.  86 

7.  The  condition  of  forfeiture 
being,  that  if  any  installment  of  rent 
remained  unpaid  by  the  space  of  thirty 
days  after  due  the  lease  should  be 
void,  the  day  for  making  the  demand 
was  the  last  or  thirteenth  day ;  if  that 
fell  upon  Sunday,  the  following  Mon- 
day was  the  proper  day.  The  demand 
being  by  agent,  it  was  not  essential 
that  his  authority  should  have  been  in 
writing.    Countee  v.  Armstrong.      62 

8.  Where  a  landlord  agrees  to 
.  furnish  tenant  with  power,  llje  de- 
struction of  the  building  from  whence 
the  power  is  supplied  and  the  tempor- 
ary cutting  off  of  the  supply  of  power 
does  not  render  the  premises  of  the 
tenant  "  unfit  for  occupancy,"  which 
under  sec.  4113,  terminates  the  lease. 
Crown  Mfg  Co.  v.  Gay.  420 

9.  Eviction  from  part  of  the 
premises,  entitles  tenant  to  a  propor- 
tionate reduction  of  rent,  where  such 
eviction  is  by  a  stranger  under  a  para- 
mount title  to  the  landlord.  lb. 

10.  Eviction  by  landlord,  not 
acquiesced  in  by  tenant,  relieves  ten- 
ant from  payment  of  all  rent  while  so 
evicted.  lb. 

11.  A  re-renting  after  lessee 
has  claimed  to  abandon  is  not  an  as- 
sent, for  the  lessor  may  re-rent  as 
agent  of  the  lessee.  lb. 

LARCENY— 

There  can  be  no  larceny  of  im- 
plements made  and  kept  solely  for 
gambling,  for  there  is  no  property  in 
them,  although  the  material  of  which 
they  are  made  might  have  a  value. 
State  V.  Wilmore.  61 

LEGACIES— 

1.  The  probate  court  has  the 
power  to  pass  on  the  validity  of  the 
claims  of  legatees,  and  order  their 
payment  before  final  distribution  of 
the  estate.    Disney  v.  Hawes.  406 

2.  Legatees  are  entitled  to  de- 
mana  payment  of  their  legacies,  with- 
in the  four  years  limited  for  the  pres- 
entation of  the  claims   of  creditors, 


upon  a  satisfactory  showing  to  the 
probate  court,  and  the  giving  of  the 
undertakings  to  the  executor,  if  any 
be  required  by  the  court.  lb. 

LEGISLATIVE  AGENT— 

1.  Unless  expressly  authorized, 
an  action  will  not  he  against  an  agent 
of  the  legislature,  as  such  agent,  for 
damages  sustained  by  private  parties 
through  the  negligence  of  such'  agent 
in  the  performance  of  the  duties  im- 
posed by  the  legislature.  Daley  v. 
Bd.  of  Public  Works.  118 

2.  Where,  under  an  act  of  the 
legislature,  a  fund  is  produced  by  the 
levy  of  a  tax,  to  be  used  and  applied 
to  purposes  specified,  and  for  no 
other,  such  fund  cannot  be  subjected 
to  the  payment  of  consequential  dam- 
ages to  private  parties,  caused  by  the 
negligent  prosecution  of  the  work. 

lb. 

LICENSE— 

1.  The  legislature  cannot  au- 
thorize a  municipal  corporation  to  dis- 
criminate against  articles  manufac- 
tured without  the  state,  and  an  ordin- 
nance  requiring  those  who  canvass  for 
the  sale  of  such  articles  first  to  pay 
for  a  license  is  void.  Ex  parte  Clamp. 

672 

2.  Compelling  hawkers  and 
peddlers  to  pay  a  license  before  pur- 
suing business,  sec.  2669,  is,  in  so  far 
as  applicable  to  goods  manufactured 
outside  the  state,  void  as  a  regulation 
of  commerce,*  and  a  dealer  who  has 
been  required  to  pay  it,  may  recover 
it  back.    Burkhart  &  Co.  ▼.  Columbua. 

889 

LIFE  ESTATE— 

A  life  estate  given  by  will  is  not 
enlarged  to  a  fee  by  a  power  of  sale 
coupled  with  it,  unless  such  appears 
to  have  been  the  intention  of  the  tes- 
tetor.    Stokes  v.  Stokes.  809 

LIMITATIONS— 

1.  Aforeignjudgmentrecovered 
in  a  court  of  record,  is  a  specialty 
within  the  meaning  of  our  statutes  of 
limitation.    Reynolds  v.  Drake.      246 

2.  And  an  action  rounded  upon 
such  judgment  recovered  more  than 
eighteen  years  prior  thereto,  after  de- 
ducting such  time  as  defendant  was 
absent  from  the  state  of  Ohio,  is 
barred.  lb. 

8.  The  statute  of  limitations 
does  not  run  in  favor  of  an  assignee 
of  the  debtor  under  the  insolvent  laws 
of  this  sUte.    Bettman  t.  Hunt.      »96 

4.  In  actions  upon  stockhold- 
er's liability,  the  statute  of  limitatons 
commences   to    run    as   against  any 
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claim,  when  the  company  is  insolvent, 
and  the  claim  determined  and  enforce- 
able against  stockholders.  Hardman 
y.  Railroad  Co.  578 

5.  When  it  appears  upon  the 
face  of  the  petition  that  the  statute  of 
limitations  would  be  a  bar  to  action, 
the  better  practice  is  to  state  the 
ground  of  the  demurrer  specifically. 
Spangenberg  y.  Schwartz.  244 

6.  The  bar  of  the  statute  can- 
not be  made  available  by  a  demurrer 
that  the  plaintiff  has  not  legal  capacity 
to  sue.  lb. 

A  mortgagee's  action  for  injury 
to  his  security  and  also  the  owner's 

right  of  action  rising  from  a  railroad 
belonging  to  a  city,  using  a  street  law- 
fully taken,  is  an  injury  not  arising 
in  contract  under  sec.  4982,  and  is 
barred  in  four  years.  Cameron  y. 
Cincinnati.  754 

8.  A  party  relying  solely  on 
possession  and  the  state  of  limitations 
PS  his  title  to  real  estate,  must  show 
that  he  has  had  exclusive  possession 
of  the  same  for  twenty-one  years. 
Haimeyer  v.  Tietig.  438 

9.  Where  it  appears  that  he 
has  used  the  property  in  dispute  as  a 
way  to  his  premises  for  more  than 
that  length  of  time,  while  the  holder 
of  the  record  title  has  used  it  during 
the  same  time  to  furnish  light  and  air 
to  his  buildings,  the  former  cannot  be 
said  to  have  been  in  exclusive  pos- 
session, lb. 

LOST   INSTRUMENTS— 

1.  A  petition  to  recover  upon 
certificate  ot  deposit,  which  avers  the 
certificate  to  have  been  lost  without 
haying  been  endorsed,  and  makes 
no  tender  of  indemnity  to  defendant,  is 
bad  on    demurrer.    Brown    y.   Bank. 

707 

2.  Indemnity  against  future 
liability  on  a  national  bank's  certifi- 
cate of  deposit  lost  by  the  payer  with- 
out indorsement  is  not  necessary. 
Bank  y.  Brown.  215 

LUNACY— 

1.  Notice  to  a  lunatic  of  an  ap- 
plication to  the  probate  court  to 
appoint  a  guardian  is  not  required. 
Davidson  v.  Tipton.  60 

2.  The  court  may  try  an  appli- 
cation to  declare  one  a  lunatic,  in 
part  by  inspection,  and  having  so  tried 
the  case,  it  being  impossible  to  put 
such  evidence  on  the  bill  of  excep- 
tions, and  the  judge  below  haying 
certified  that  it  was  impossible  to  re- 
port the  lunatic's  answers  to  questions 
the  reyiewing  court  will  not  attempt 


to  examine  the  weight  of  evidence,  for 
it  is  evident  that  all  the  evidence  is 
not  in  the  bill.  lb. 

MALICIOUS  PROSECUTION— 

1.  In  an  action  for  malicious 
prosecutions  a  grand  juror's  evidence 
of  what  defendant  testified  to  before 
the  grand  jury  is  not  competent. 
Barr  v.  Riley.  826 

2.  Such  evidence  could  only 
be  taken  in  a  case  where  the  petition 
averred  that  the  indictment  was  pro- 
cured by  the  false,  malicious  and 
corrupt  testimony  of  the  party  against 
whom  damages  are  claimed.  lb. 

MANDAMUS— 

Signing  a  bill  of  exceptions  in 
fcrcible  entry  proceedings  is  a  useless 
act,  and  will  not  be  compelled  by 
mandamus  if  there  is  no  reversible 
error.    State  ex  rel.  v.  Paul.  226 

MARRIAGE— 

The  consent  of  parents  is  not 
essential  to  the  validity  of  a  marriage 
by  parties  under  age  when  it  has  been 
ratified  by  the  parties  cohabiting  to- 
gether after  arriving  of  age.  Vernon 
y.    Vernon.  886 

MASTER  AND  SERVANT— 

The  act  of  **  striking, "  or  discon- 
tinuing work,  terminates  the  contract 
relation  between  employer  and 
employe,  when  the  contract  is  not  for 
specified  time.  Railroad  Co.  v.  Weg- 
ner.  815 

MECHANICS'  LIENS— 

1.  Under  the  mechanics*  lien 
law,  the  account  filed  is  an  entirety, 
whether  the  work  done  is  under  a  con- 
tract or  there  is  a  running  account 
for  items  furnished.    Ives  v.  Holbrook. 

96 

2.  Where  a  contractor,  on  the 
death  of  the  owner,  filed  an  account 
and  took  out  a  mechanic's  lien  and 
afterward  filed  a  second  account  for 
work  and  materials,  subsequently 
furnished,  for  the  same  building: 
Heldy  that  he  could  not  secnre  a  sec- 
ond mechanic's  lien  for  said  second 
account.  lb. 

MORTGAGES— 

1.  Foreclosure  of  mortgage  on 
an  entailed  estate.   Wolf  y.  Stout    281 

2.  In  a  foreclosure  proceeding 
an  issne  of  fact  may  be  referred  to  a 
fniy.    Fleming  y.  Fleming.  882 

8.  Where,  in  foreclosure  pro- 
ceedings, the  petition  does  not  snow 
that  one  of  the  parties  named,  inters 
ested  at  one  time,  has  no  further 
interest,  he  ahonld  be  made  a  party 
defendant.   Enierim  y.  Zaengerle.    47 
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MORTGAGES— Continued. 


4.  Where  a  mortgage  as  re- 
corded stated  the  true  amount  of  notes 
secured  by  it,  and  the  condition  con- 
tained a  recital  of  that  amount  as  well 
as  the  mortgage  index :  Held^  this 
was  sufficient  to  affect  a  subsequent 
purchaser  with  notice  of  the  true 
amount,  although  the  recorder  had 
omitted  to  mention  one  of  the  notes 
in  the  body  ot  the  recorded  mortgage. 
SUnbery  y.  O^Neil.  238 

5.  A  court  cannot  reform  a 
mortgage  by  inserting  two  additional 
tracks  of  lands  merely  on  evidence 
that  the  mortgagor  had  just  previously 
expressed  an  intention  to  include  all 
his  lands  and  had  a  list  of  them  be- 
fore the  scrivener,  and  that  there  is  a 
repetition  in  the  description  of  two 
other  lots  by  inserting  them  twice. 
Bartlett  t.  Patterson.  73 

6.  Where  an  assignor  of  a 
series  of  notes,  who  agrees  with  the 
assignee  to  be  liable  as  indorser  on  all 
except  the  last  due,  and  takes  up  two 
of  the  notes,  he  has  no  equity  to  have 
the  notes  1m  has  taken  up  held  as  an 
incumbrance  prior  to  the  later  notes 
of  such  assignee,  and  therefore  his 
creditors  cannot  claim,  that  he  has 
an  interest  superior  to  that  of  his  as- 
signee, and  the  fact  that  he  became 
owner  of  the  property  does  not  affect 
the  priorities.  Exchange  Bank  v. 
Eddy.  86 

7.  A  lease  was  made  to  A.,  with 
privilege  of  purchase,  upon  his  pay- 
ing •(19,000  before  the  expiration  of 
the  lease.  He  paid  $9,000,  and  was 
unable  to  pay  more.  His  wife  paid 
$4,000,  and  by  consent  of  all  parties 
a  subsequent  lease  was  made  to  her, 
with  privilege  of  purchase  upon  pay- 
ment of  $6,000,  which  she  paid,  and 
the  lessor  conveyed  to  her  with  war- 
ranty. A.,  before  the  expiration  of  his 
lease,  made  a  deed  of  the  premises 
to  plaintiff,  absolute  on  its  face,  but  in 
fiact  to  secure  payment  of  f5,000,  which 
deed  was  placed  on  record:  Held: 
A.,  by  paying  $9,000,  acauired  a  con- 
tingent equity  in  the  lana,  contingent 
upon  complete  payment  being  made. 
Dodson  V.  Dodson.  201 

8.  The  deed  to  plaintiff  was  not 
a  legal  mortgage,  bnt  was  a  charge 
npon  such  equity.  The  record  was 
not  constructive  notice.  lb. 

9.  A.'s  wife  had  no  knowledge  of 
the  charge  in  favor  of  plaintiff,  but  re- 
ceiving A.'8  contingent  equity  as  a 

fift,  she  took  it,  sul^ect  to  the  charge, 
laintiff  is  entitled  to  a  lien  upon 
nine-nineteenths  of  the  premises.    lb. 


10.  This  charge  is  not  a  breach 
of  the  warranty  in  the  conveyance  by 
the  lessor  to  A.'s  wife.  Ibu 


MUNICIPAL  CORPORATION— 

1.  Where  a  municipal  ordinance 
is  wholly  void,  a  conviction  under  it 
may  be  declared  void,  and  the  prisoner 
released  on  habeas  corpus.  Ex  parte 
Clamp.  <r72 

2.  Where  a  change  of  an  estab- 
lished grade  in  front  of  a  lot  of  ground, 
upon  which  improvements  have  been 
constructed  in  the  faith  that  the  grade 
would  not  be  changed,  injuriously 
affects  the  premises;  the  act  of  the 
corporate  authorities  is  in  the  nature 
of  a  **taking"  of  the  interest  of  the 
owner  in  the  property,  and  compensa- 
tion must  be  made.  Cincinnati  v. 
Whetstone.  368 

3.  The  rule  of  damages  in  such 
case  is  the  difference  in  the  value  of 
the  property  as  a  whole,  and  not  for 
injury  to  or  suspension  of  trade  car- 
ried on  upon  the  premises.  lb. 

4.  An  ordinance  requiring  a  rail- 
road to  erect  gates  at  street  crossings 
is  invalid.  The  state  alone  can  enact 
police  laws.  Mansfield  ▼.  Railroad 
Ca  572 

6.  A  municipal  corporation  has 
power  to  consent  to  the  laying  of  a 
branch  railroad  track  up  a  manufac- 
turing street  for  the  convenience  of 
shippers,  and  branches  therefrom  to 
their  private  property.  Railroad  Co. 
V.  Cincinnati.  695 

6.  An  ordinance  under  which  a 
branch  railroad  track  is  laid  upon  an 
unfinished  street  being  ambi^^oua,  as 
capable  of  two  constructions,  is  not 
necessarily  to  be  construed  strictly  aa 
against  the  grant  of  a  franchise,  but 
the  rule  of  construction  by  conduct 
applies  to  municipal  contracts.        lb. 

7.  The  track  and  such  branches 
having  been  laid,  such  consent  is  not 
revocable.  But  the  right  to  regulate 
its  use  continuea.  lb. 

8.  Under  legislative  acta  em- 
powering city  councils  to  make  all 
needful  regulations  to  promote  the 
public  health,  etc.,  the  city  councils 
may  enact  ordinances  prohibiting  the 
removing  or  carrying  through  the 
public  streets  dead  animals  without  a 
permit  from  the  board  of  health;  and 
may  make  contracts  with  persons  for 
the  removal  of  all  dead  animals  from 
the  public  streets.  Morgan  &  Co.  v. 
Cincinnati.  2Sb 

9.  A  village,  by  its  coundl,  has 
power  to  borrow  money  for  some  pur- 
poses under  sec.  2701,  and  the  fact  that 
the  village  desired  the  loan  for  the 
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illegal  purpose  of  giving  it  as  a  bonus 
to  secure  the  location  of  a  mill  will 
not  prejudice  the  lender  if  he  acted  in 
gooa  faith.  Insurance  Co.  v.  New 
Philadelphia.  793 

10.  The  village  may  issue  ne- 
gotiable notes  for  its  loan,  being  the 
usual  foim  of  security,  and  notes  to 
evidence  the  loan  are  not  required  by 
sec  2703  to  express  on  their  face  the 
purpose  of  their  issue.  lb. 

11.  Limitation  of  grant  by 
ordinance  to  lay  steam  pipes  in  streets 
of  a  city.  When  mandamus  will  not 
lie.    State  ex  rel.  v.  Boyce.  166 

12.  Cities  and  villages,  in  the 
absence  of  an  express  reservation  by 
the  owners  of  the  soil,  have,  as  against 
the  abutting  property-owners,  a  quali- 
fied fee  in  the  streets,  under  which 
they  may  lay  water  and  sewer  pipes 
under  the  surface,  without  either  ob- 
taining the  consent  of  the  abutting 
property-owners,  or  compensating 
them.    Turnpike  Co.  v.  Avondale.  813 

13.  They,  however  do  not  have 
the  right  over  a  turnpike  road.  The 
surface  of  such  a  road  is  the  private 
property  of  the  turnpike  compan3%  and 
18  subject  to  the  same  rules  as  other 
private  property.  lb. 

14.  The  use  of  the  side  of  a 
public  street  as  a  hackney  coach  stand, 
under  a  city  ordinance,  so  as  to  inter- 
fere with  use  of  fronting  store  rooms 
is  without  authority  of  law.  Cincin- 
nati Hotel  Co.  v.  Branahan. 


15.  An  abutting  owner  can  not 
enjoin  laying  pipe  for  natural  gas  in  a 
street  because  not  first  submitted  to  a 
popular  vote  under  sec.  4551.  Webb 
V.  Ohio  Gas  Fuel  Co.  662 

16.  Only  the  public  and  not  a 
private  citizen  can  right  a  wrong  of 
this  kind.  lb. 

17.  A  wharfmaster's  election  by 
the  people  under  an  old  ordinance  of 
Cincinnati  is  not  inconsistent  with 
sec.  2667,  providing  that  council  may 
appoint  a  wharfmaster,  nor  with  sec. 
1708,  enumerating  the  offices  of  a  city, 
not  mentioning  wharfmasters,  but  la 
lawful  under  sec.  1710,  giving  council 
power  to  provide  for  appointing  or 
electing  other  officers,  and  sec.  1711 
that  appointments  must  be  by  the 
mayor.    State  v.  Mulvihill.  450 

18.  Where  the  legislature  pro- 
vided for  raising  a  fund  to  be  used  for 
opening  and  grading  a  certain  street, 
said  fund  to  be  expended  under  the 
directions  of  a  board  of  public  works 
also  created  by  the  legislature,  and  a 
laborer  while  working  on  such  street 


under  directions  of  such  board,  sus- 
tains injuries  by  reason  of  the  board's 
negligence:  Held^  that  the  members 
of  such  board  were  agents  of  the  state 
in  the  construction  of  such  street,  and 
as  such  agents  were  not  liable  individ- 
ually, nor  could  said  fund  be  subjected 
to  satisfy  plaintiff's  claim  for  damages 
by  reason  of  said  injuries,  no  express 
statutory  provision  authorizing  a  re- 
covery.    Daly  V.  Tucker.  256 

MUTUAL  BENEFIT  SOCIETY— 

1.  Courts  will  not  review  the  ex- 
pnlsion  of  a  member  from  a  mutual 
order,  on  due  notice  and  trial  for 
irregularities,  but  will  for  fraud  or 
collusion,    Kent  v.  Odd  Fellows.    522 

2.  It  will  not  be  presumed  that 
the  trial  was  while  the  part^  was  in- 
sane, although  he  had  been  insane  be- 
fore, but  insanity  must  be  proven  by  a 
preponderance  of  evidence.  lb.. 

3.  A  reserved  right  to  amend  all 
by-laws  gives  no  power  to  reduce  the 
time  for  sick  benefits  to  a  meuiber  al- 
ready on  the  sick  list  His  rights 
are  vested  and  he  is  a  creditor.  Pel 
lazzino  v.  St.  Joseph's  Society.         635 

4.  The  right  to  amend  a  by-law 
is  not  a  right  to  repudiate  a  debt.    lb. 

5.  The  widow  is  the  beneficiary 
of  a  policy  of  insurance  in  a  mutual 
association  upon  the  life  of  her  hus- 
band payable  to  "his  heirs,"  when  he 
leaves  brothers  and  sisters,  but  no  chil- 
dren.   Jamieson  v.  Knights  Templar. 

38S 

6.  A  member  of  a  mutual  bene- 
fit order,  who  has  been  expelled  can- 
not appeal  to  the  courts  to  reinstate 
him  where  he  has  not  exhausted  his 
right  to  appeal  within  the  rules  of  the 
order.  That  the  appellate  officer  is 
among  those  who  voted  to  expel  him 
la  no  reason  why  he  shoul  not  appeal. 
State  ex  rel.  v.  Knights  Golden  Rule. 

1 

7.  If  appellate  officer  to  hear  an 
appeal,  the  remedy  would  be  by  man- 
damus against  such  officer.  lb. 

8.  A  policy  of  insurance  issued 
by  a  mutual  life  insurance  association 
in  favor  of  the  wife  of  the  insured, 
which  reserves  to  the  latter  the  right 
to  change  the  beneficiary  at  any  time, 
confers  upon  the  wife  no  right  or  in- 
terest which  can  pass  to  the  adminis- 
trator, in  a  case  where  the  death  of 
the  wife  precedea  <:hat  of  the  husband, 
and  the  latter  dies  without  designat- 
ing any  other  beneficiary.  Tafel  ▼. 
Knights  of  Golden  Rule.  279 

9.  Under  the  by-laws  of  a  mu- 
tual association  for  the  payment 
to    the     widow    of    each    member, 
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HUSBAND  AND  WIFE— Continued. 

6.  A  devise  of  property  from 
wife  to  husband  does  not  render  him 
liable,  after  her  death,  for  her  ante- 
nuptial debts.  lb. 

6.  A  wife  being  separate  from 
her  husband  and  not  on  the  property, 
can  not  claim  exemption  in  lieu,  out 
of  the  proceeds,  against  judgments 
against  him,  he  not  claiming  exemp- 
tion.   Lngauer  ▼.  Wersgerber.         468 

7.  A  married  woman,  under 
sec.  8109,  as  amended  in  1884,  (81  O.  L., 
66  and  209),  may  be  sued  at  law  upon 
her  indorsement  of  her  husband's  note, 
made  since  that  date.  Dunkham  ▼. 
Bruce.  682 

8.  Since  the  amendment  of 
1884,  a  married  woman  can  bind  her- 
self, by  contract,  in  the  same  manner 
and  to  the  same  extent  if  unmarried. 
BankY.  Holden.  646 

9.  A  petition  need  not,  there- 
fore, aver  coverture,  a  separate  estate, 
or  tliat  contract  was  with  reference 
thereto,  but  may  be  declared  on  as 
against  z.fenu  sole^  and  personal  judg- 
ment may  be  rendered  and  enforced. 

lb. 

10.  A  married  woman  may  now 
bind  herself  to  the  same  extent  and  in 
the  same  manner,  by  contract,  as 
though  she  were  unmarried.  Koch  v. 
Seifert  &  Co.  411 

1 1.  The  amendments  of  1884  do 
not  retroact  so  as  to  give  a  justice 
jurisdiction  of  an  action  on  a  married 
woman's  prior  contract.  lb. 

12.  Where  a  married  woman 
having  separate  property,  executes  a 
promissory  note  as  surety  for  her  hus- 
band or  for  a  stranger,  a  presumption 
arises  that  she  thereby  intended  to 
charge  here  separate  property  with 
the  payment.    Corwin  v.  Cook.        321 

13.  Such  presumption  is  not 
rebutted  by  her  want  of  knowledge 
of  the  legal  consequence  of  so  signing. 

lb. 

14.  A  married  woman  is  in- 
capacitated, in  respect  to  binding  her- 
self personally  by  contract,  but  not  in 
any  other  respect.  lb. 

15.  She  is  charged  with  the 
knowledge  of  legal  consequences,  and 
the  same  inferences  of  intention  fol- 
low, as  in  the  case  of  any  other  intelli- 
gent being.  lb. 

16.  When  in  the  purchase  of  a 
chattel  by  the  husband,  one  of  the 
conditions  is,  that  the  wife,  owner  of  a 
separate  estate  upon  which  she  re- 
sides, shall  become  security  upon  the 
deferred  payments,  and  the    sale    is 


made  upon  such  security  and  estatet 
and  the  note  is  signed  in  Ohio. 
although  dated  and  pa3'able  in  Indiana, 
the  wile  is  liable  thereon,  and  a  per- 
sonal judgment  may  be  taken  against 
her.    Mansfield  Sav.   Bk.  ▼.  Flowers. 

169 
INDICTMENT— 

1.  An  indictment  against  a 
township  trustee  under  sec.  6909, 
which,  as  the  only  description  of  the 
offense,  avers  that  defendant  charged 
and  received  "a  fee  more  and  greater" 
than  allowed  by  law  for  doing  his 
official  duty,  is  essentially  insufficient, 
and  not  within  sec  7216.  State  v. 
Williamson.  761 

2.  To  charge  a  crime  against 
the  increasing  or  decreasing  of  tallies, 
under  sec  7061,  (as  amended,  78  O.  L., 
30)  the  indictment  should  aver  that 
defendants  did  falsify  and  mark  upon 
the  tally-sheet  in  this,  to-wit:  by  in- 
creasing or  decreasing  the  tallies. 
State  V.  Granville.  798 

3.  To  aver  that  the  tallies  were 
changed,  altered,  erased  or  tampered 
with,  charges  no  crime  under  tiiis 
statute.  lb. 

4.  Such  indictment  should  set 
out  a  copy  of  the  poll-book  or  tally- 
sheet,  on  which  the  alleged  offense 
was  committed.  lb. 

INNKEEPER— 

1.  An  innkeeper  who  has  com- 
plied with  sec.  4427,  by  having  an  iron 
safe  and  posting  notices  of  the  fact,  is 
not  liable  to  a  guest  for  loss  by  theft 
of  jewelry  and  money,  which  the  latter 
retained  in  his  possession,  in  absence 
of  any  proof  of  negligence  on  part  of 
innkeeper  or  his  servants.  Lang  v. 
Arcade  Hotel  Co.  372 

2.  The  fact  of  the  loss  is  not 
presumptive  evidence  of  such  aegli- 
gence.  lb. 

8.  A  person  residing  in  the 
city  came  to  a  hotel  at  2  o'clock  in  the 
morning  and  called  for  a  room,  which 
the  night  clerk  promised  to  give  him. 
He  then  deposited  with  the  clerk   a 

Eackage  containing  money,  tor  which 
e  took  a  receipt,  and,  without 
registering  his  name,  left  the  hotel, 
returning  at  4  o'clock  in  the  morning, 
when  he  found  the  money  and  clerk 
had  disappeared :  Held,  in  an  action 
to  recover  the  mon^,  that  he  was  a 
guest,  and  the  hotel  keeper  was  liable 
for  the  loss.  Arcade  Hotel  Co.  ▼. 
Wiatt  66 

INJUNCTION— 

1.  Where  injunction  is  theobfect 
of  the  action,  and  the  merits  of  the 
cause  remain  to  be  determined  by  the 
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judgment,  the  refusal  to  dissolve  a 
temporary  injunction  is  not  a  final 
order,  and  is  therefore  not  reviewable 
on  error.    Dustin  v.  Bauer.  200 

2.  The  dismissal  of  a  petition 
upon  which  an  injunction  has  been 
obtained  dissolves  the  injunction,  and 
a  cause  of  action  arises  against  the 
obligors  on  the  injunction  bond, 
Krug  v.  Bishop.  260 

3.  Persons  whose  property  is 
io  be  assessed  for  a  street  improve- 
ment, may,  without  first  applying  to 
the  solicitor,  sue  to  enjoin  the  proceed- 
ings at  any  stage  where  illegality 
appears.    Moore  v.  CinciunatL        587 

4.  A  property  holder  cannot 
enjoin  the  construction  of  a  street 
cable  railway  half  a  mile  distant  from 
his  property  on  the  ground  that  his 
access  is  impaired.  Harrison  v.  Cable 
Ry.  Co.  805 

5.  Tax  payers  have  no  right 
under  sec  1777,  to  complain  of  want 
of  consents  to  the  construction  of  a 
street  railway;  abutting  lot  owners 
alone  are  interested    in   the  subject. 

lb. 

6.  An  abutting  owner  can  not 
enjoin  laying  pipe  for  natural  gas  in  a 
stteet  because  not  first  submitted  to  a 
popular  vote  under  sec  4551.  Webb 
V.  Ohio  Gas  Pnel  Co.  662. 

7.  Only  the  public  and  not  a 
private  citiaen  can  right  a  wrong  of 
this  kind.  lb. 

8.  Injunction  against  counting 
illegal  returns  by  a  clerk  and  justices, 
and  issuing  certificates  upon  them,  is 
within  the  jurisdiction  of  court, 
especially,  as  to  legislative  officers, 
where  a  remedy  by  contest  is  not 
adequate,  and  the  legislature  cannot 
consider  the  case  until  it  is  in  session, 
and  the  contestees  have  become  mem- 
bers of  it    Hardacre  v.  Dalton.        527 

• 

9.  Electors,  and  candidates,  in 
the  capacity  of  electors,  may  join  as 
plaintiffs.  lb. 

10.  An  injunction  will  lie  to 
prevent  a  trespass.  Railroad  Co.  v. 
wenger.  815 

11.  An  injunction  to  restrain 
the  publication  of  an  anticipated  libel 
or  slander,  can  not  be  given  by  a  court 
of  equity.    Dopp  v.  Doll.  428 

12.  An  injunction  beforehand 
in  such  a  case  would  be  an  abridgment 
of  the  freedom  of  speech  and  of  the 
press,  guaranteed  by  art  1,  sec.  11  of 
the  Bill  of  Rights  in  the  constitution 
of  Ohia  lb. 

18.  A  theater  contract  for  a 
theater,  attendants,  orchestra,  etc.,  for 


a  week  cannot  be  enforced  by  the  ac- 
tor by  mandatory  injunction,  because 
the  court  cannot  supervise  services. 
Lacy  V.  Heuck.  347 

14.  But  injunction  against  use 
of  theater  during  such  week  for  any 
other  play  will  be  granted  if  the  con- 
tract is  plain  and  the  proposed  breach 
is  not  disputed.  lb. 

15.  In  the  present  state  of 
knowledge  of  controlling  natural  gas 
it  is  so  probable  that  its  perils  cannot 
be  mastered,  that  the  owner  of  a  free- 
hold in  subsurface  coal  can  enjoin  the 
surface  owner  from  sinking  a  gas  well 
from  its  surface  through  the  mine  into 
the  gas  region  below  the  mine.  Jeff'- 
erson  Iron  Works  v.  Gill  Bros.         481 

16.  An  injunction  will  not  be 
granted  against  a  mere  act  of  trespass. 

lb. 

17.  An  electric  light  company 
¥rill  not  be  enjoined  from  putting 
wires  within  three  or  four  feet  of  plain- 
tiff's wires,  if  the  bulk  of  evidence  is 
against  sensible  diminution  of  current 
by  induction,  and  the  linemen  will 
not  be  in  danger,  if  careful,  except 
certain  work,  when  defendant's  cur- 
rent must,  on  notice,  be  stopped.  W. 
U.  Telegraph  Co.  T.  Champion  Elec- 
tric I^ight  Co.  540 

18.  The  danger  from  breaks, 
etc.,  during  storms,  is  too  uncertain  to 
consider.  Bnt  the  injunction  must  be 
with  these  limitations,  and  with  leave 
to  move  to  modify  if  actual  experi- 
ment shows  injury.  lb. 

19.  Fire  commissioners  re- 
quired to  advertise  for  bids  on  con- 
tracts for  9500  or  over,  on  being  en- 
joined from  contracting  for  H»000 
worth  of  hose  under  an  improper  ad- 
vertisement, divided  up  the  amount 
into  successive  purchases  of  less  than 
$500  each  from  the  accepted  bidder : 
//eld,  an  evasion  and  violation  o(  the 
injunction  and  a  contempt,  and  they 
will  be  compelled  to  repay  into  the 
treasury  the  amount  paid  out.  Wing 
▼.  Cleveland.  551 

INSURANCE,  PIRB— 

1.  The  market  value  of  goods 
at  the  date  of  the  loss  is  not  merely 
the  cost  of  replacing  them.  Anon- 
3rmous.  (Chatneld  &  Woods  v.  In- 
surance Co.)  442 

2.  A  landlord  has  an  Insurable 
interest  in  the  permanent  improve- 
ments, repairs  and  fixtures,  adaed  to 
his  building  by  the  tenant  Insnr- 
ance  Co.  ▼.  Carson.  848 

8.  Where  a  policy  contains  a 
provision  that  the  loss,  if  any,  shall  be 
paid  to  a  person  other  than    the    in* 
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INSURANCE,  FIRE— Continued. 

sured,  it  is  not  sufficient  for  such  bene- 
ficiary to  allege  and  prove  that  he  com* 
plied  with  the  terms  thereof  and  suf- 
fered loss  by  fire,  but  it  should  have 
been  alleged  and  proved  that  the  in- 
sured had  complied  with  the  terms  of 
the  policy  and  had  suffered  loss.       lb. 

4.  Where  the  sworn  prelimin- 
ary proofs  allege  an  amount  and  value 
more  than  double  what  the  jury  find 
them  to  be,  and  no  explanation  is  at- 
tempted, such  finding  is  so  far  proof 
of  fraud,  that  the  court  will  set  aside 
the  verdict,  the  defense  of  false  swear- 
ing having  been  made.  Ferria  v.  In- 
surance Co.  634 

INSURANCE,  LIFE— 

1.  The  policy  is  the  sole  con- 
tract of  insurance,  and  statements  by 
the  agent  to  the  assured,  before  it  is 
issued,  are  not  admissible  in  evidence, 
no  reformation  of  contract  being 
asked.    Odell  v.  Life  Ins.  Co.  689 

2.  Where  a  policy  of  life  insur- 
ance was  taken  out  bv  a  husband  in 
behalf  of  his  wife,  and  the  contract  of 
the  company  was  with  the  latter,  the 
former  continuing  to  act  as  her  agent, 
receiving  notices  and  paying  premi- 
ums up  to  a  certain  time,  when  he 
ceased  to  act  for  or  in  her  behalf,  and 
so  notified  the  company,  the  latter 
could  not  thereafter  deal  with  the  hus- 
band as  agent  of  the  wife,  nor  make 
any  agreement  with  him  with  respect 
to  the  policy,  which  would  bind  the 
wife.    Smith  v.  Life  Ins.  Co.  583 

8.  In  such  case  notice  of  the 
approaching  maturity  of  a  premium 
given  to  the  husband  would  not  be 
notice  to  the  wife.  lb. 

4  Where  the  right  to  partici- 
pate in  the  profits  of  the  company  is 
secured  to  the  beneficiary  of  a  policy 
of  life  insurance,  with  the  right  to  ap- 
pl^  dividends  to  the  reduction  of  pre- 
miums, the  company  is  bound  to 
notify  the  beneficiary  of  the  amount 
of  the  annual  dividend  to  be  applied 
in  reduction  of  the  premium  before  it 
can  forfeit  the  policy  for  non-payment 
of  such  premium.  lb. 

INTEREST  AND  USURY— 

A  change  of  interest  to  a  usuri- 
ous rate  as  between  the  original  par- 
ties to  a  mortgage,  will  not  discharge 
a  subsequent  purchaser.  Stanbery 
V.  0*Neil.  238 

INTOXICATING  LIQUORS— 

1.  Buying  and  selling  at  whole- 
sale is  ''traffic*'  and  the  Dow  law  con- 
template«  »  ♦••^  «»«w>*»  whoipafile  d^<il- 


ers.  Said  act  is  not  in  conflict  with 
the  constitution  of  the  state.  Senior 
&  Son  V.  Rattermau.  741 

2.  Paying  the  "Scott  Law"  taxes 
under  protest  and  bringing  a  suit 
within  the  year's  limitation  does  not 
entitle  the  party  to  a  refunder.  Snod- 
grass   y.  Treasurer  of  Franklin    Co. 

414 

8.  The  midnight  dosin^^  law 
for  cities  of  the  first  grade,  first  class, 
being  a  statute  punishing  an  act  which 
is  malum  prohibitum  only,  and  not 
malum  in  se  is  not  a  violation  of  art. 
1,  sec.  26,  of  the  constitution.  Massa 
▼.  State.  772 

4.  The  provision  of  sec  4864, 
authorizing  proceedings  against  own- 
ers to  the  subject  property  used  for 
the  sale  of  intoxicating  liquors  with 
their  assent  to  the  payment  of  judg> 
ments  against  their  tenants  so  using 
it,  is  not  invalid.    Blakeny  y.  Green. 

570 

6.  The  result  of  such  proceed- 
ings  is  not  to  deprive  owners  of  their 
property  without  due  process  of  law. 

lb. 

In  such  proceedings  the  judg- 
ment against  the  tenant,  to  which  the 
owners  were  not  parties,  is  at  least 
prima  facie  evidence  against   them. 

lb. 

JUDICIAL  SALB— 

1.  That  the  order  did  not  de- 
scribe the  lands  is  a  mere  irregularity, 
and  not  ground  for  collateral  impeach- 
ment as  in  ejectment  by  the  heirs 
against  the  buyer.    Herbst   y.  Bates 

444 

2.  Confirmation  of  sale  was  not 
required  by  the  U.  S.  Bankruptcy  Act 
of  1841,  and,  hence,  was  not  essential. 

lb. 

8.  Where  a  purchaser  at  jndi- 
.  cial  sale  has  mistaken  the  identity  of 
the  property  to  be  sold,  supposing  it 
to  be  the  next  door  house,  and  sends 
his  agent  to  bid  under  that  supposi- 
tion, and  receives  the  proper^,  such 
purchaser  has  sufficient  standing  in 
court  to  show  the  fact  and  will  be  re- 
leased from  such  bid  or  payment  of 
costs  of  sale  and  judicial  proceedings. 
Pallis  V.  Loughhead.  188 

JUDGMENTS— 

1.  Signature  of  the  judge  to 
the  order  or  journal  entry  thereof  is 
not  essential  to  the  validity  of  the  or- 
der.    Herbst  y.  Bates.  444 

2.  A  foreign  judgment  recov- 
ered in  a  court  of  record,  is  a  specialty 
within  the  meaning  of  our  statutes  of 
limitation.    Reynolds  y.  Drake.      246 
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3.  A  judgment  by  default  in  N. 
y.  by  a  resident  oi  Ohio  against  an  Ohio 
corporation,  upon  an  action  arising 
in  N.  Y.,  where  service  was  made  upon 
the  president,  will  be  valid  in  Ohio, 
irrespective  of  whether  the  corpora- 
tion was  doing  business  in  N.  Y.,  and 
whether  its  president  when  served 
with  tk  summons,  was  in  N.  Y.  upon 
business  of  the  corporation.  Railroad 
Co.  V.  Emery.  766 

4.  Such  judgment  being  valid 
in  N.  Y ,  must  be  respected  accord- 
ingly in  this  state.  lb. 

6.  A  reviewing  court  cannot 
reverse  a  judgment  on  the  ground 
that  it  is  against  the  law  of  evidence, 
unless  there  has  been  a  motion  for  a 
new  trial  on  that  ground,  the  motion 
overruled  and  an  exception  taken  to 
the  overruling  the  motion.  Celtic 
Building  Assn.  v.  Regan.  364 

6.  Judgment  obtained  in  vio- 
lation of  any  of  the  rules  of  the  court; 
as  for  example  requiring  notice,  is  an 
irregularity  under  this  section.  Plied- 
ner  v.  Rockefeller.  266 

7.  In  a  petition  to  vacate  a 
judgment,  the  party  should  show  cot 
merely  a  good  defense,  but,  first,  that 
he  was  without  negligence  on  his  own 
part  and  that  of  his  attorney;  and, 
second,  that  he  exercised  due  dili- 
gence in  attempting  his  defense ;  and, 
third,  the  unavoidable  casuality.      lb. 

8.  A  judgment  will  not  be  re- 
versed for  permitting  papers  not  in 
the  case  to  be  taken  by  the  jury  in 
their  retirement,  where  it  could  not 
have  prejudiced  the  party.  Jaspers  v. 
Mallon.  184 

JURY— 

1.  That  a  juror  has  worked  as  a 
day  laborer  for  a  party  when  ever  sent 
for,  but  is  not  on  the  pay  roll,  nor  then 
in  its  employ,  is  not  ground  of  chal- 
lenge as  an  employee.  Thompson  & 
Co.  V.  Railroad  Co.  209 

2.  Amendment  to  jury  law  held 
not  to  be  ex  post  facto  as  to  a  pending 
case.     Palmer  v.  State  377 

JUSTICE  OP  THE  PEACE— 

1.  A  refusal  of  a  justice  to  give 
the  jury  any  charge  upon  the  law  of 
the  case  is  not  error  where  the  bill  of 
exceptions  does  not  show  that  there 
was  any  law  in  the  case.  Dougherty 
V.  O'Connell.  380 

2.  It  it  not  error  in  an  action 
of  trespass  before  a  justice  for  de- 
stroying a  fence,  to  exhibit  to  the  jury 
a  plat,  showing  the  location  and  size 
of  plaintiff's  and  defendant's  lots,  and 
the  subdivision,  such  plat  being  not 
to  show  title  but  to  explain  the  testi- 
mony, lb. 


3.  A  justice  may  set  aside  a 
judgment  void  for  want  of  service  of 
summons  on  defendant*,  may  issue  a 
new  summons  in  the  same  action,  and 
upon  due  service  thereof  may  proceed 
again  to  judgment.    Wehlen  v.  Macke. 

665 

4.  Constable  fees  and  other 
costs  stand  upon  the  same  footing  as 
money  due  a  party  as  damages  on  a 
judgment  claim  and  when  paid  to  the 
justice  are  payable  to  the  party  en- 
titled thereto  on  demand.  Lmderman 
▼.  Ziegler.  401 

5.  Hence,  there  is  no  breach  of 
a  justice's  bond  by  the  mere  detention 
of  money,  no  demand  therefor  having 
been  made.  lb. 

6.  But  a  demand  upon  the  Jus* 
tice's  administrator,  whose  duty  it  is 
to  distribute  trust  funds  on  hand,  and 
a  refusal  to  pay,  constitutes  a  breach 
of  the  bond.  lb. 

LANDLORD  AND  TENANT— 

1.  A  tenant  of  business  prop- 
erty has  the  right  to  use  for  his  busi- 
ness sign,  the  outside  of  the  part  of 
the  building  occupied  by  him.  Law 
V.  Haley.  786 

When  the  sign  space,  to  which 
several  tenants  have  the  right,  is  for 
their  business  purpose  properly  and 
reasonably  used  by  some  of  them  to 
the  exclusion  of  the  remainder,  the 
former  having  prior  possession  will 
not  be  enjoined  from  such  exclusive 
use  at  the  suit  of  the  latter.  lb. 

2.  A  landlord  can  not  bring  an 
action  of  replevin  against  a  tenant,  of 
land  rented  on  shares,  for  his  share  of 
the  crop  before  a  sufficient  time  has 
elapsed  to  allow  the  tenant  to  deliver 
it.    Mouser  v.  Davis.  237 

3.  Where  a  person  who  is 
rightfully  in  the  prosecution  of  his 
business  in  the  rooms  of  a  tenant,  and 
there  meets  death  through  the  negli- 
gence of  the  landlord  in  not  properlv 
proving  up  his  house  while  the  sa- 
joining  owner  is  excavating  a  cellar ; 
such  landlord  is  liable  in  damages  for 
such  death.    Kuhn  v.  Remmler.      693 

4.  A  landlord  has  an  insurable 
interest  in  the  permanent  improve- 
ments, repairs  and  fixtures,  added  to 
his  building  by  the  tenant  Insurance 
Co.  V.  Carson.  84^1 

6.  The  destruction  of  leased 
premises  by  fire,  gives  an  option  to 
both  lessor  and  lessee  to  terminate  a 
lease,  and  a  re-entry  by  lessor  to  re- 
build such  premises  without  any 
agreement  is  presumed  to  have  been 
in  his  rightful  exercise  of  his  option 
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L\NDLORD,  ETC.— Continued, 
to  re-occupy  and  terminate  the  lease. 
Davie  v.  Gay.  418 

6.  Rental  for  one  year,  with 
the  privilege  of  renewing  for  one  or 
two  years,  at  discretion,  the  holding 
over  for  one  entire  year  and  a  portion 
of  second  year,  indicated  by  payment 
of  the  rent  according  to  the  terms  in 
original  agreement,  without  objection 
on  the  part  ol  the  landlord  and  with- 
out notification  by  the  tenant  that  he 
was  not  in  for  the  term,  constituted 
an  election  to  continue  for  an  entire 
year.    Powell  ▼.  Harrison.  80 

7.  The  condition  of  forfeiture 
being,  that  if  any  installment  of  rent 
remained  unpaid  by  the  space  of  thirty 
days  after  due  the  lease  should  be 
void,  the  day  for  making  the  demand 
was  the  last  or  thirteenth  day ;  if  that 
tell  upon  Sunday,  the  following  Mon- 
day was  the  proper  day.  The  demand 
being  by  agent,  it  was  not  essential 
that  his  authority  should  have  been  in 
writing.    Countee  v.  Armstrong.      62 

8.  Where  a  landlord  agrees  to 
.  furnish  tenant  with  power,  tl^^e  de- 
struction of  the  building  from  whence 
the  power  is  supplied  and  the  tempor- 
ary cutting  oflf  of  the  supply  of  power 
does  not  render  the  premises  of  the 
tenant  "  unfit  for  occupancy,"  which 
under  sec.  4113,  terminates  the  lease. 
Crown  Mfg  Co,  v.  Gay.  420 

9.  Eviction  from  part  of  the 
premises,  entitles  tenant  to  a  propor- 
tionate reduction  of  rent,  where  such 
eviction  is  by  a  stranger  under  a  para- 
mount title  to  the  landlord.  lb. 

10.  Eviction  by  landlord,  not 
acquiesced  in  by  tenant,  relieves  ten- 
ant from  payment  of  all  rent  while  so 
evicted.  lb. 

11.  A  re-renting  after  lessee 
has  claimed  to  abandon  is  not  an  as- 
sent, for  the  lessor  may  re-rent  as 
agent  of  the  lessee.  lb. 

LARCENY— 

There  can  be  no  larceny  of  im- 
plements made  and  kept  solely  for 
gambling,  for  there  is  no  property  in 
them,  although  the  material  of  which 
they  are  made  might  have  a  value. 
SUte  V.  Wilmore.  61 

LEGACIES— 

1.  The  probate  court  has  the 
power  to  pass  on  the  validity  of  the 
claims  of  legatees,  and  order  their 
payment  before  final  distribution  of 
the  estate.    Disney  v.  Hawes.  406 

2.  Legatees  are  entitled  to  dc- 
mana  payment  of  their  legacies,  with- 
in the  four  years  limited  for  the  pres- 
entation of^the  claims  of  creditors. 


upon  a  satisfactory  showing  to  the 
probate  court,  and  the  giving  of  the 
undertakings  to  the  executor,  if  any 
be  required  by  the  court.  lb. 

LEGISLATIVE  AGENT— 

1.  Unless  expressly  anthorized, 
an  action  will  not  he  against  an  agent 
of  the  legislature,  as  such  agent,  for 
damages  sustained  by  private  parties 
through  the  negligence  of  such'  agent 
in  the  performance  of  the  duties  im- 
posed by  the  legislature.  Daley  v. 
Bd.  of  Public  Works.  118 

2.  Where,  under  an  act  of  the 
legislature,  a  fund  is  produced  by  the 
levy  of  a  tax,  to  be  used  and  applied 
to  purposes  specified,  and  for  no 
other,  such  fund  cannot  be  subjected 
to  the  payment  of  consequential  dam- 
ages to  private  parties,  caused  by  the 
negligent  prosecution  of  the  work. 

LICENSE— 

1.  The  legislature  cannot  au- 
thorize a  municipal  corporation  to  dis- 
criminate against  articles  mannfac- 
tnred  without  the  state,  and  an  ordin- 
nance  requiring  those  who  canvass  for 
the  sale  of  such  articles  first  to  pay 
for  a  license  is  void.  Ex  parte  Clamp. 

672 

2.  Compelling  hawkers  and 
peddlers  to  pay  a  license  before  pur- 
suing business,  sec.  2669,  is,  in  so  far 
as  applicable  to  goods  manufactured 
outside  the  state,  void  as  a  regulation 
of  commerce,' and  a  dealer  who  has 
been  required  to  pay  it,  may  recover 
it  back.    Burkhart  &  Co.  v.  Colambos. 

839 

LIFE  ESTATE— 

A  life  estate  given  by  will  is  not 
enlarged  to  a  fee  by  a  power  of  sale 
coupled  with  it,  unless  such  appears 
to  have  been  the  intention  of  the  tes- 
tator.   Stokes  V.  Stokes.  809 

LIMITATIONS— 

1.  A  foreign  judgment  recovered 
in  a  court  of  record,  is  a  specialty 
within  the  meaning  of  our  statutes  of 
limitation.    Reynolds  v.  Drake.      246 

2.  And  an  action  rounded  upon 
such  judgment  recovered  more  tnan 
eighteen  years  prior  thereto,  after  de- 
ducting such  time  as  defendant  was 
absent  from  the  state  of  Ohio,  is 
barred.  lb. 

8.  The  statute  of  limitations 
does  not  run  in  favor  of  an  assignee 
of  the  debtor  under  the  insolvent  laws 
of  this  state.    Bettman  ▼.  Hunt.      H96 

4.  In  actions  upon  stockhold- 
er's liability,  the  statute  of  limitatons 
commences   to    run    as   against   any 
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claim,  when  the  company  is  insolvent, 
and  the  claim  determined  and  enforce- 
able against  stockholders.  Hardman 
V.  Railroad  Co.  578 

5.  When  it  appears  upon  the 
face  of  the  petition  that  the  statute  of 
limitations  would  be  a  bar  to  action, 
the  better  practice  is  to  state  the 
ground  of  the  demurrer  specifically. 
Spangenberg  v.  Schwartz.  244 

6.  The  bar  of  the  statute  can- 
not be  made  available  by  a  demurrer 
that  the  plaintiff  has  not  legal  capacity 
to  sue.  lb. 

A  mortgagee's  action  for  injury 
to  his  security  and  also  the  owner's 

right  of  action  rising  from  a  railroad 
belonging  to  a  city,  using  a  street  law- 
fully taken,  is  an  injury  not  arising 
in  contract  under  sec.  4982,  and  is 
barred  in  four  years.  Cameron  v. 
Cincinnati.  754 

8.  A  party  relying  solely  on 
possession  and  the  state  of  limitations 
8S  his  title  to  real  estate,  must  show 
that  he  has  had  exclusive  possession 
of  the  same  for  twenty-one  years. 
Haimeyer  v.  Tietig.  438 

9.  Where  it  appears  that  he 
has  used  the  property  in  dispute  as  a 
way  to  his  premises  for  more  than 
that  length  of  time,  while  the  holder 
of  the  record  title  has  used  it  during 
the  Same  time  to  furnish  light  and  air 
to  his  buildings,  the  former  cannot  be 
said  to  have  been  in  exclusive  pos- 
session, lb. 

LOST   INSTRUMENTS— 

1.  A  petition  to  recover  upon 
certificate  of  deposit,  which  avers  the 
certificate  to  have  been  lost  without 
having  been  endorsed,  and  makes 
no  tender  of  indemnity  to  defendant,  is 
bad  on    demurrer.    Brown    v.   Bank. 

707 

2.  Indemnity  against  future 
liability  on  a  national  bank's  certifi- 
cate of  deposit  lost  by  the  payer  with- 
out indorsement  is  not  necessary. 
Bank  v.  Brown.  215 

LUNACY— 

1.  Notice  to  a  lunatic  of  an  ap- 
plication to  the  probate  court  to 
appoint  a  guardian  is  not  required. 
Davidson  v.  Tipton.  60 

2.  The  court  may  tir  an  appli- 
cation to  declare  one  a  lunatic,  in 
part  by  inspection,  and  having  so  tried 
the  case,  it  being  impossible  to  put 
such  evidence  on  the  bill  of  excep- 
tions, and  the  judge  below  having 
certified  that  it  was  impossible  to  re- 
port the  lunatic's  answers  to  questions 
the  reviewing  court  will  not  attempt 


to  examine  the  weight  of  evidence,  for 
it  is  evident  that  all  the  evidence  is 
not  in  the  bill.  lb. 

MALICIOUS  PROSECUTION— 

1.  In  an  action  for  malicious 
prosecutions  a  grand  juror's  evidence 
of  what  defendant  testified  to  before 
the  grand  jury  is  not  competent. 
Barr  v.  Riley.  826 

2.  Such  evidence  could  only 
be  taken  in  a  case  where  the  petition 
averred  that  the  indictment  was  pro- 
cured by  the  false,  malicious  and 
corrupt  testimony  of  the  party  against 
whom  damages  are  claimed.  '  lb. 

MANDAMUS— 

Signing  a  bill  of  exceptions  in 
fcrcible  entry  proceedings  is  a  useless 
act,  and  will  not  be  compelled  by 
mandamus  if  there  is  no  reversible 
error.    State  ex  rel.  v.  Paul.  226 

MARRIAGE— 

The  consent  of  parents  is  not 
essential  to  the  validity  of  a  marriage 
by  parties  under  age  when  it  has  been 
ratified  by  the  parties  cohabiting  to- 
gether after  arriving  of  age.  Vernon 
▼.    Vernon.  866 

MASTER  AND  SERVANT— 

The  act  of  **  striking,  **  or  discon- 
tinuing work,  terminates  the  contract 
relation  between  employer  and 
employe,  when  the  contract  is  not  for 
specified  time.  Railroad  Co.  v.  Weg- 
ner.  815 

MECHANICS'  UENS— 

1.  Under  the  mechanics'  lien 
law,  the  account  filed  is  an  entirety, 
whether  the  work  done  is  under  a  con- 
tract or  there  is  a  running  account 
for  items  furnished.    Ives  v.  Holbrook. 

96 

2.  Where  a  contractor,  on  the 
death  of  the  owner,  filed  an  account 
and  took  out  a  mechanic's  lien  and 
afterward  filed  a  second  account  for 
work  and  materials,  subsequently 
furnished,  for  the  same  building: 
Held^  that  he  could  not  secure  a  sec- 
ond mechanic's  lien  for  said  second 
account.  lb. 

MORTGAGES— 

1 .  Foreclosure  of  mortgage  on 
an  entailed  estate.   Wolf  v.  Stout    281 

2.  In  a  foreclosure  proceeding 
an  issue  of  fact  may  be  referred  to  a 
fnry.    Fleming  ▼.  Fleming.  382 

8.  Where,  in  foreclosure  pro- 
ceedings, the  petition  does  not  snow 
that  one  of  the  parties  named,  inter- 
ested at  one  time,  has  no  further 
interest,  he  ahoiild  be  made  a  party 
defendant   Knierim  t.  Zaengerle.    47 
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MORTOAGES-Continncd. 

4.  Where  a  mortgage  as  re- 
corded stated  the  true  amount  of  notes 
secured  by  it,  and  the  condition  con- 
tained a  recital  of  that  amount  as  well 
as  the  mortgage  index:  Ne/d,  this 
was  sufficient  to  affect  a  subsequent 
purchaser  with  notice  of  the  true 
amount,  although  the  recorder  had 
omitted  to  mention  one  of  the  notes 
in  the  body  ot  the  recorded  mortgage. 
Stanbery  y.  0*Neil.  238 

5.  A  court  cannot  reform  a 
mortgage  by  inserting  two  additional 
tracks  of  lands  merely  on  evidence 
that  the  mortgagor  had  just  previously 
expressed  an  intention  to  include  all 
his  lands  and  had  a  list  of  them  be* 
fore  the  scrivener,  and  that  there  is  a 
repetition  in  the  description  of  two 
other  lots  by  inserting  them  twice. 
Bartlett  v.  Patterson.  78 

6.  Where  an  assignor  of  a 
series  of  notes,  who  agrees  with  the 
assignee  to  be  liable  as  indorser  on  all 
except  the  last  due,  and  takes  up  two 
of  the  notes,  he  has  no  equity  to  have 
the  notes  he  has  taken  up  held  as  an 
incumbrance  prior  to  the  later  notes 
of  such  assignee,  and  therefore  his 
creditors  cannot  claim,  that  he  has 
an  interest  superior  to  that  of  his  as- 
signee, and  the  fact  that  he  became 
owner  of  the  property  does  not  affect 
the  priorities.  Exchange  Bank  v. 
Eddy.  86 

7.  A  lease  was  made  to  A.,  with 
privilege  of  purchase,  upon  his  pay- 
ing '$19,000  before  the  expiration  of 
the  lease.  He  paid  $9,000,  and  was 
unable  to  pay  more.  His  wife  paid 
$4,000,  and  by  consent  of  all  parties 
a  subsequent  lease  was  made  to  her, 
with  privilege  of  purchase  upon  pay- 
ment of  $6,000,  which  she  paid,  and 
the  lessor  conveyed  to  her  with  war- 
ranty. A.,  before  the  expiration  of  his 
lease,  made  a  deed  of  the  premises 
to  plaintiff,  absolute  on  its  face,  but  in 
fact  to  secure  payment  of  $5,000,  which 
deed  was  placed  on  record:  Held: 
A. ,  by  paying  $9,000,  acauired  a  con- 
tingent equity  in  the  lana,  contingent 
upon  complete  payment  being  made. 
Dodson  V.  Dodson.  201 

8.  The  deed  to  plaintiff  was  not 
a  legal  mortgage,  but  was  a  charge 
npon  such  equity.  The  record  was 
not  constmctive  notice.  lb. 

9.  A.*s  wife  had  no  knowledge  of 
the  charge  in  favor  of  plaintiff,  but  re- 
ceiving A.'s  contingent  equity  as  a 
gift,  she  took  it,  sutnect  to  the  charge. 
Plaintiff  is  entitled  to  a  lien  upon 
nine-nineteenths  of  the  premises.   lb. 


10.  This  charge  is  not  a  breach 
of  the  warranty  in  the  conveyance  by 
the  lessor  to  A.'s  wife.  lb. 

MUNICIPAL  CORPORATION— 

1.  Where  a  municipal  ordinance 
is  wholly  void,  a  conviction  under  it 
may  be  declared  void,  and  the  prisoner 
released  on  habeas  corpus.  Ex  parte 
Clamp.  672 

2.  Where  a  change  of  an  estab- 
lished grade  in  front  of  a  lot  of  ground, 
npon  which  improvements  have  been 
constructed  in  the  faith  that  the  grade 
would  not  be  changed,  injuriously 
affects  the  premises;  the  act  of  the 
corporate  authorities  is  in  the  nature 
of  a  "taking"  of  the  interesi  of  the 
owner  in  the  property,  and  compensa- 
tion must  be  made.  Cincinnati  v. 
Whetstone.  368 

3.  The  rule  of  damages  in  such 
case  is  the  difference  in  the  valne  of 
the  property  as  a  whole,  and  not  for 
injury  to  or  suspension  of  trade  car- 
ried on  upon  the  premises.  lb. 

4.  An  ordinance  requirin|^  a  rail- 
road to  erect  gates  at  street  crossings 
is  invalid.  The  state  alone  can  enact 
police  laws.  Mansfield  v.  Railroad 
Ca  672 

6.  A  municipal  corporation  has 
power  to  consent  to  the  laying  of  a 
branch  railroad  track  up  a  mannfac- 
turing  street  for  the  convenience  of 
shippers,  and  branches  therefrom  to 
their  private  property.  Railroad  Co. 
V.  Cincinnati.  695 

6.  An  ordinance  under  which  a 
branch  railroad  track  is  laid  upon  an 
unfinished  street  being  ambijraona,  as 
capable  of  two  constructions,  is  not 
necessarily  to  be  construed  strictly  as 
against  the  grant  of  a  franchise,  but 
the  mle  of  construction  by  conduct 
applies  to  municipal  contracts.        lb. 

7.  The  track  and  such  branches 
having  been  laid,  snch  consent  ia  not 
revocable.  But  the  right  to  regulate 
its  use  continues.  lb. 

8.  Under  legislative  acta  em- 
powering city  councils  to  maike  all 
needful  regulations  to  promote  the 
public  health,  etc.,  the  ci^  councils 
may  enact  ordinances  prohibiting  the 
removing  or  carrving  tbrough  the 
public  streets  deaa  animals  without  a 
permit  from  the  board  of  health ;  and 
may  make  contracts  with  persons  for 
the  removal  of  all  dead  animals  from 
the  public  streets.  Morgan  &  Co.  v. 
Cincinnati.  2£N) 

9.  A  village,  by  its  council,  has 
power  to  borrow  money  for  some  pur- 
poses under  sec.  2701,  and  the  fact  that 
the  village  desired  the  loan  for  the 
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illegal  purpose  of  giving  it  as  a  bonus 
to  secure  the  location  of  a  mill  will 
not  prejudice  the  lender  if  he  acted  in 
good  faith.  Insurance  Co.  v.  New 
Philadelphia.  793 

10.  The  village  may  issue  ne- 
gotiable notes  for  its  loan,  being  the 
usual  foim  of  security,  and  notes  to 
evidence  the  loan  are  not  required  by 
sec  2703  to  express  on  their  face  the 
purpose  of  their  issue.  lb. 

11.  Limitation  of  grant  by 
ordinance  to  lay  steam  pipes  in  streets 
of  a  city.  When  mandamus  will  not 
lie.    State  ex  rel.  v.  Boyce.  166 

12.  Cities  and  villages,  in  the 
absence  of  an  express  reservation  by 
the  owners  of  the  soil,  have,  as  against 
the  abutting  property-owners,  a  quali* 
fied  fee  in  the  streets,  under  which 
they  may  lay  water  and  sewer  pipes 
under  the  surface,  without  either  ob- 
taining the  consent  of  the  abutting 
property-owners,  or  compensating 
them.    Turnpike  Co.  v.  Avondale.  813 

13.  They,  however  do  not  have 
the  light  over  a  turnpike  road.  The 
surface  of  such  a  road  is  the  private 
property  of  the  turnpike  company,  and 
18  subject  to  the  same  rules  as  other 
private  property.  lb, 

14.  The  use  of  the  side  of  a 
public  street  as  a  hackney  coach  stand, 
under  a  city  ordinance,  so  as  to  inter- 
fere with  use  of  fronting  store  rooms 
is  without  authority  of  law.  Cincin- 
nati Hotel  Co.  V.  Branahan. 


15.  An  abutting  owner  can  not 
enjoin  laying  pipe  for  natural  gas  in  • 
street  because  not  first  submitted  to  a 
popular  vote  under  sec.  4551.  Webb 
V.  Ohio  Gas  Fuel  Co.  662 

16.  Only  the  public  and  not  a 
private  citizen  can  right  a  wrong  of 
this  kind.  lb. 

17.  A  wharfmaster's  election  by 
the  people  under  an  old  ordinance  of 
Cincinnati  is  not  inconsistent  with 
sec.  2667,  providing  that  council  may 
appoint  a  wharfmaster,  nor  with  sec. 
1708,  enumerating  the  offices  of  a  city, 
not  mentioning  wharf  masters,  but  is 
lawful  under  sec.  1710,  giving  council 
power  to  provide  for  appointing  or 
electing  other  officers,  and  sec.  1711 
that  appointments  must  be  by  the 
mayor.    State  v.  Mulvihill.  450 

18.  Where  the  legislature  pro- 
vided for  raising  a  fund  to  be  usea  for 
opening  and  grading  a  certain  street, 
said  fund  to  be  expended  under  the 
directions  of  a  board  of  public  works 
also  created  by  the  legislature,  and  a 
laborer  while  working  on  such  street 


under  directions  of  such  board,  sus- 
tains injuries  by  reason  of  the  board's 
negligence:  Held^  that  the  members 
of  such  board  were  agents  of  the  state 
in  the  construction  of  such  street,  and 
as  such  agents  were  not  liable  individ- 
ually, nor  could  said  fund  be  subjected 
to  satisfy  plaintifi''s  claim  for  damages 
by  reason  of  said  injuries,  no  express 
statutory  provision  authorizing  a  re- 
covery.   Daly  V.  Tucker.  255 

MUTUAL  BENEFIT  SOCIETY— 

1.  Courts  will  not  review  the  ex- 
pulsion of  a  member  from  a  mutual 
order,  on  due  notice  and  trial  for 
irregularities,  but  will  for  fraud  or 
collusion,    Kent  v.  Odd  Fellows.    522 

2.  It  will  not  be  presumed  that 
the  trial  was  while  the  part^  was  in- 
sane, although  he  had  been  insane  be- 
fore, but  insanity  must  be  proven  by  a 
preponderance  of  evidence.  lb. 

3.  A  reserved  right  to  amend  all 
bj-laws  gives  no  power  to  reduce  the 
time  for  sick  benefits  to  a  member  al- 
ready on  the  sick  list  His  rights 
are  vested  and  he  is  a  creditor.  Pel 
lazzino  v.  St  Joseph's  Society.         635 

4.  The  right  to  amend  a  by-law 
is  not  a  right  to  repudiate  a  debt.    lb. 

5.  The  widow  is  the  beneficiary 
of  a  policy  of  insurance  in  a  mutual 
association  upon  the  life  of  her  hus- 
band payable  to  "his  heirs,'*  when  he 
leaves  brothers  and  sisters,  but  no  chil- 
dren.   Jamieson  v.  Knights  Templar. 

388 

6.  A  member  of  a  mutual  bene- 
fit order,  who  has  been  expelled  can- 
not appeal  to  the  courts  to  reinstate 
him  where  he  has  not  exhausted  his 
right  to  appeal  within  the  rules  of  the 
order.  That  the  appellate  officer  is 
among  those  who  voted  to  expel  him 
is  no  reason  why  he  shoal  not  appeal. 
State  ex  rel.  v.  Knights  Golden  Rule. 

1 

7.  If  appellate  officer  to  hear  an 
appeal,  the  remedy  would  be  by  man- 
damus against  such  officer.  lb. 

8.  A  policy  of  insurance  issued 
by  a  mutual  life  insurance  association 
in  favor  of  the  wife  of  the  insnred, 
which  reserves  to  the  latter  the  right 
to  change  the  beneficiary  at  any  time, 
confers  upon  the  wife  no  right  or  in- 
terest which  can  pass  to  the  adminis- 
trator, in  a  case  where  the  death  of 
the  wife  precedes  dhat  of  the  husband, 
and  the  latter  dies  withont  designat- 
ing any  other  beneficiary.  Tafel  ▼. 
Knights  of  Golden  Rule.  279 

9.  Under  the  by-laws  of  a  mu- 
tual association  for  the  pa3rment 
to    the     widow    of    each    member^ 
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MUTUAL  BENEFIT  SOCIETY— Con. 

upon  his  death,  of  a  sum  raised 
by  assessment  on  the  surviving  mem- 
bers, the  obligation  is  that  of  a  con- 
tract of  life  insurance.  Odd  Fellows 
Protective  Association  v.  Hook.         89 

10.  The  by-laws  providing  that 
each  applicant  should  be  a  member  in 
good  standing  of  a  lodge  of  Odd  Pel- 
lows,  and  that  if  dropped  or  expelled 
his  membership  should  cease  and  the 
association  not  be  bound  to  his  widow, 
and  the  rules  of  the  lodge  providing 
that  notice  should  be  issued  to  mem- 
bers in  arrears  for  dues,  and  if  not 
paid  within  four  weeks  from  the  date, 
they  should  be  dropped:  Held^  not 
sufiicient  to  cause  the  forfeiture  of  his 
rights  that  the  books  contained  an 
entry  that  he  had  been  dropped,  in 
the  absence  of  evidence  that  he  had 
received  the  required  notice.  lb. 

NEGLIGENCE— 

1.  Whether  or  not  there  was 
negligence  on  part  of  defendant  or 
contributory  negligence  on  part  of 
plaintiff  in  any  particular  case,  the 
testimony  conflicting,  is  a  question  of 
fact  for  the  Jury  under  proper  instruc- 
tions from  the  court  Street  Ry.  Co. 
V.  Meyer.  266 

2.  The  rule  applicable  to  steam 
railroads,  in  cases  involving  the  ques- 
tion of  negligence,  does  not  apply  to 
horse  or  street  railroads.  lb. 

8.  Riding  on  a  back  platform  of 
a  street  car  by  permission  of  a  con- 
ductor, and  in  the  absence  of  rules 
of  the  company  being  posted  or 
brought  to  the  knowledge  ot  the  pas- 
senger, is  not  contributory  negligence 
as  a  matter  of  law,  and  is  a  question 
for  the  jurv,  Cincinnati  Omnibus 
Co.  V.  Kuhnell.  197 

4.  Whether  the  driver  of  an  om- 
nibus is  negligent  in  having  his  team 
unhitched  and  unguarded,  merely 
wrapping  the  lines  around  the  brake, 
may  be  a  question  for  the  jury.        lb. 

5.  Where  a  vehicle  is  driven 
along  a  highway  with  no  evidence  of 
want  of  ordinary  care  and  prudence, 
and  is  run  over  by  a  train  passing 
along  the  same  highway  at  a  high  rate 
of  speed,  in  an  action  to  recover  dam- 
ages, plaintiff  is  not  obliged  to  prove 
that  he  was  cautious,  and  prudent,  and 
it  is  error  to  non-suit  plaintiff  on  the 
assumption  of  a  positive  rule  of  law 
requiring  him  to  show  affirmatively 
that  the  accident  did  not  happen  in 
pu-t  through  his  fault  Tausky  Cone 
Yeast  Co.  v.  P.,  C.  &  St.  L.  Ry.  Co. 

145 


6.  Where  the  excavation  had 
bee  I  let  by  the  owner  to  one  contrac- 
tor, and  the  masonry  to  another,  each 
employing  his  own  hands;  and  the 
two  were  at  work  at  same  time  and 
together  in  control  of  the  premises, 
although  the  owner  was  there  daily  to 
see  that  the  contracts  were  complied 
with;  and  by  reason  of  there  being  no 
barriers,  or  in  sufficient  ones  at  night,  a 
person  passing  upon  the  sidewalk  fell 
into  the  excavation  and  was  injured: 
Held^  the  owner  was  not  liable,  if  not 
appearing  he  had  any  notice  of  the 
unprotected  condition  ot  the  excava- 
tion.   Viegel  V.  Lukenheimer.  48 

NEW  TRIAL— 

1.  A  n  expression  by  a  juror,  dur- 
ing the  progress  of  a  trial,  that  his 
opinion  is  formed,  is  not  necessarily  a 
ground  for  a  new  triaL  Strauss  & 
Bro.  V.  Dashney.  329 

2.  The  granting  by  the  trial 
court  of  a  new  trial  is  not  reviewable 
by  petition  in  error,  upon  judgment 
against  plaintiff  in  error  at  such  new 
trial.    Jaspers  v.  Mallon.  184 

NOTARY  PUBLIC— 

1.  The  notary  need  not  commit 
a  witness  refusing  to  answer  a  ques- 
tion,  but  ma^  consult  the  court  and 
obtain  a  ruling  upon  the  question. 
Shaw  V.  Installation  Co.  809 

2.  A  notary  publ  ic  has  the  power 
and  authority  to  commit  a  witness  for 
contempt  in  refusing  to  answer  ques- 
tions pertinent  to  the  issues  in  a  case 
where  he  is  properly  taking  deposi- 
tions.   Bumside  v.  Dewstoe.  589 

8.  There  it  no  contempt  until 
an  order  has  been  lawfully  made  by 
the  notary,  and  a  refusal  on  the  part 
of  the  witness  to  obey  that  order.     lb. 

NOTICE— 

1.  The  rule  respecting  notice 
to  indorsers  is  merely  that  reasonable 
effort  be  made  to  give  notice.  Luckett 
▼.  Goodrich.  328 

2.  In  a  proceeding  to  lay  out  a 
county  road,  notice  to  John  Miller  of 
the  meeting  of  the  board  of  viewers, 
is  held,  to  be  notice  to  John  E.  Miller, 
if  he  in  fact  be  the  same  land  owner, 
and  if  he  be  not,  then  [ohn  E.  Miller 
is  'not  prejudiced  by  the  record  and 
order.    Miller  v.  Commissioners.    312 

8.  The  notice  to  the  land 
owner  if  personally  served  on  him  by 
the  principal  petiboner,  is  good,  even 
if  it  be  not  signed  by  snch  petitioner. 

lb. 
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NUISANCE— 

1.  A  trade  or  business  (a  fer- 
tilizer) thoagh  in  itself  lawful,  may  be 
enjoined  if  in  condurtin^  it,  a  nui- 
sance is  created  thereby,  injurious  to 
the  health  and  comfort  of  an  adjoining 
owner.  Barkau  v.  Knecht  G6 

2.  An  action  at  law  for  damages 
not  a  prerequisite.  lb. 

3.  An  adjoining  proprietor  re- 
siding upon  his  property  with  his 
family  thns  injured  sustains  a  damage 
different  in  kind  from  the  public  at 
large,  and  may  maintain  an  action  to 
enjoin  in  his  individual  right.  lb. 

4.  The  owners  of  a  property 
who  are  not  the  occupants  of  the  same 
cannot  properly  complain  of  a  nui- 
sance created  upon  it  when  they,  as 
owners,  have  suffered  no  special  in- 
juries thereby.  Dieringer  v.  Wehr- 
man.  355 

5.  As  owners,  the  measure  of 
damages  would  be  whatever  injuries 
they  sustained  in  the  diminution  of 
rents,  in  the  failure  to  rent  the  prop- 
erty, for  injury  to  property  or  the 
cost  of  repairs.  lb. 

6.  Where  various  neighbors 
are  alike  deprived  of  the  ordinary 
comforts  of  Hie  in  the  occupancy  of 
their  homes,  by  a  nuisance,  they  may 
properly  be  joined  as  plaintiffs  in  the 
same  action  to  restrain  its  continu- 
ance, although  they  may  own  distinct 
property  interests.  Schlueter  v.  Bill- 
ingheimer.  513 

7.  Noise  may  become  a  private 
nuisance,  and  on  the  complaint  of 
those  specially  injured  may  be  re- 
strained in  a  proper  case.  lb. 

8.  Where  the  proprietor  of  a  pub- 
lic resort  located  in  an  otherwise  quiet 
neighborhood — occupied  for  years  by 
dwellings,  introduces  extreme  features 
of  amusement,  thereby  creating  a  pri- 
vate nuisance,  and  tne  proof  being 
clear,  certain  and  satisfactory  that  he 
has  wrongfully  done  these  things 
working  a  serious  injury,  the  court 
will  restrain  him  from  its  continuance, 
without  the  intervention  of  a  trial  by 
jury.  lb. 

9.  The  mere  fact  that  the  com- 
plainants waited  until  after  the  roller- 
coaster  was  constructed  and  in  opera- 
tion will  not  estop  them,  when  they 
did  know  the  character  and  degree  of 
the  noise,  nor  that  it  would  be  oper- 
ated at  unreasonable  hours  and  times. 

lb. 

10.  The  injunction  will  be  lim- 
ited to  nights  and  Sundays,  if  the 
noise  is  not  clearly  proved  to  be  a  nui- 
sance at  other  bi^urs,  and  when  there 


is  extreme    sickness    certified   to  by 
two  reputable  physicians.  lb. 

OFFICE  AND  OFFICER— 

1.  A  township  trustee  i:^  "an 
officer  under  tiie  constitution  and  laws 
ol  this  state"  within  the  meaning  of 
sec.  6909.    SUte  v.  Williamson.       761 

2.  Said  sec.  <)90n  read  in  con- 
nection with  sees.  1530  and  1J97,  de- 
fine three  essentially  distinct  offenses, 
which  may  be  committed  by  such 
"officer"  in  exacting  compensation 
from  the  township  treasury,  to-wit: 
1st,  For  services  not  performed ;  2d, 
at  a  rate  greater  than  |1.50  per  day; 
3d,  in  the  aggregate  exceeding  $150 
per  year.  Jb. 

3.  An  indictment  against  such 
officer  under  sec.  6^09  which,  as  the 
only  description  of  the  offense,  avers 
that  defendant  charged  and  received 
•*a  fee  more  and  greater"  than  allowed 
by  law  for  doing  his  official  duty,  is 
essentially  insufficient;  and  is  not 
within  sec.  7215.  Ib. 

4.  Misfeasance,  as  a  ground  of 
removal  from  office, — of  an  infirmary 
director — is  not  doing  a  lawful  act  in 
a  proper  manner,  as.  approving  a  bill, 
which  ordinary  care  would  have  shown 
was  improper,  and  misfeasance  must 
be  proved  by  a  preponderance  of  evi- 
dence.   Colbnrn  v.  Neufarth.  638 

5.  Malfeasance  is  doing  a 
wrongful  act.  as  approving  fraudulent 
bills,  purchasing  for  private  use,  or 
other  acts  involving  fraud  or  known 
violation  of  law,  and  malfeasance 
must  by  proved  beyond  a  reasonable 
doubt.  Ib. 

PARENT  AND  CHILD— 

1.  A  father  is  not  liable  for  an 
assault  by  a  demented  and  dangerous 
son,  seven  years  old,  unless  he  knew 
his  condition,  and  knowingly  per- 
mitted him  to  be  at  large  unwatched. 
Cluthe  V.  Svendsen.  458 

2.  A  mother,  undivorced  but 
deserted  by  her  husband,  verbally 
gave  her  child  to  respondents  to  raise. 
The  child  was  accordingly  cared  for 
and  supported  by  respondents  for  four 
years,  when  the  mother,  revoking  the 
gift,  sought  to  reclaim  the  child: 
fields  that  the  gift  was  revocable  and 
the  mother,  in  the  absence  of  any 
showing  that  she  was  not  a  proper 
person  was  entitled  to  the  custody 
of  her  child.    Ex  parte  Field.  ^86 

PARTIBS— 

1.  The  existence  of  a  corpora- 
tion being  shown,  it  is  a  necessary 
party  in  an  action  of  onster  for  a  mis- 
use, non-use  or  usurpation  of  corpor- 
ate powers.    State  v.  Robinson.      383 


896 


INDEX. 
Partition — Partnership. 


PARTIES  -  Continued. 

2.  The  owners  of  separate  mort- 
gages upon  the  same  chattels  cannot 
be  properly  joined  as  plaintiffs  in  an 
action  of  replevin  based  upon  the 
mortgages,  but  when  so  joined  the 
court  'may  render  judgment  against 
alL    Wehlen  v.  Macke.  566 

8.  A  consignee  who  purchased 
at  a  fixed  price,  deliverable,  including 
freight,  at  destination  is  not  the 
proper  person  to  sue  for  the  penalty 
under  sec.  3378,  Rev.  Stat,  for  dis- 
crimination. The  seller  alone  can 
complain.  Thompson  &.  Co.  v.  Rail- 
road Co.  209 

4.  Where  the  administrator  is 
sued  in  his  individual  capacity  for  a 
portion  of  the  money  received  by  such 
administrator  out  of  decedent's  estate, 
by  another  creditor  of  the  estate,  and 
he  files  an  answer  setting  out  that  he 
holds  the  money  as  administrator  and 
not  as  an  individual,  and  a  trial  is  had 
upon  the  merits,  such  defendant  will 
not  be  granted  a  new  trial  because  of 
defect  of  parties  defendant,  and  be 
allowed  to  nle  an  answer  as  adminis- 
trator.    Ten  Eick  v.  Dye.  611 

6.  Where  a  contractor  for  the 
construction  of  a  railroad  mortgaged 
to  the  president  of  the  company  a 
large  amount  of  property  in  order  to 
obtain  funds  and  the  mortgagee 
brings  suit  to  foreclose,  sub-contract- 
ors who  have  not  been  paid  are  chief 
contractors  and  have  a  right  to  come 
into  the  suit  to  deny  the  Sona  fides  of 
the  mortgage.    Bartlett  v.  Patterson. 

78 

0.  But  they  cannot,  in  this  suit 
ask  that  the  railroad  company  be  made 
a  party  and  that  they  have  judgment 
against  it  as  chief  contractors.  Such 
a  claim  requires  an  independent  suit 

lb. 

7.  The  code  cannot  make  a 
new  party  defendant  and  settle  con- 
troversies between  it  and  other  de- 
fendants and  charge  it  as  equitable 
owner  in  favor  of  one  whose  claim  is 
not  in  judgment.  lb. 

PARTITION— 

1.  The  existence  of  an  ordinary 
lease  for  years,  under  which  the  tenant 
is  in  possession  paying  rent  to  the 
owners  of  the  fee,  is  no  obstacle  to 
partition  among  such  owners.  Werner 
V.  Glass.  686 

2.  It  is  not  necessary  or  regu- 
lar to  insert  in  the  enti^  of  the  order 
for  partition  the  provision .  "If  the 
commissioners  should  be  of  opinion 
that  the  estate  cannot  be  divided  ac- 
cording   to     the    command    of   the 


writ  without  manifest  injury  to  the 
value  thereof,  they  shall  return  that 
fact  to  the  court  with  a  just  valuation 
of  the  estate.'*    Ellis  v.  Hicks.         240 

8.  After  one  tenant  in  common 
mortgaged  her  undivided  share  volun- 
tarily, partition  was  made  by  deeds 
not  reciting  this  purpose,  and  such 
tenant  then  mortgaged  her  share  by 
metes  and  bounds  to  another  who  had 
no  notice  of  the  prior  mortgage.  Tht 
former  mortgagee  foieclosed,  bough! 
in  the  share  as  undivided,  and  now 
seeks  partition :  Held^  partition  will 
be  made  so  as  to  set  off  to  such  pur- 
chaser his  interest  out  of  the  part 
quit  claimed  to  the  mortgagor,  as  the 
co-tenants  have  an  equity  to  have  the 
lien  of  the  mortgage  marshaled  on 
that  part,  and  the  subsequent  mortga- 
gee had  constructive  notice  from  the 
record.  Cincinnati  Savings  Society  ▼. 
Thompson.  41 

PARTNERSHIP— 

1.  Record  of  names  by  isdlvidual 
and  partnership  traders,  required  by 
the  act  of  1884,  does  not  apply  to  an 
individual  carrying  on  business  in  his 
individual  name.     Kell  v.  Vankirk. 

673 

2.  If  the  establishment  has  a 
good  will,  when  taking  in  an  experi- 
enced partner,  on  dissolution  he  takes 
his  skill  and  experience,  and  the  es- 
tablishment takes  a  good  will,  it  not 
having  enhanced.    Jung  ▼.  Weyaad. 

4K6 

8.  A  managing  partner  cannot 
object  that  an  excess  of  interest  is 
charged  against  him,  if  he  knew  of  it, 
and  did  not  inform  his  copartners  un- 
til after  dissolution,  and  after  yearly 
results  have  been  reported  to  those 
who  were  not  aware  of  the  alleged 
overcharge,  for  they  have  a  tight  to 
rely  upon  the  reported  results.         lb. 

4.  A  partnership  between  debt- 
ors and  their  assignee  for  creditors,  if 
it  contemplates  paying  debts  in  fnll 
with  less  aelay,  is  not  illegal.  lb. 

5.  But  if  illegal  such  partner- 
ship would  not  defeat  distribution  of 
assets  between  partners,  on  winding 
up  of  affairs.  lb. 

6.  One  partner  is  not  entitled 
to  compensation  for  his  services  to  his 
firm,  unless  there  is  a  special  agree- 
ment for  it    Myers  v.  Kirby.  297 

7.  In  a  settlement  between 
partners,  interest  cannot  be  allowed 
on  capital  remaining  in  firm  after  dis- 
solution, awaiting  final  settlement,  al- 
though the  partnership  contract  pro- 
vides for  payment  of  interest  on  cap- 
ital during  continuance  of  partnei^ 
ship.    Wayne  v.  Hinkle. 
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8.  Bat  interest  will  be  allowed 
on  funds  advanced  by  a  partner,  after 
dissolution,  for  the  purpose  of  paying 
off  the  debts  of  the  firm.  lb. 

9.  A  provision  for  payment  of 
interest  on  capital  in  a  partnership 
agreement,  which  is  to  expire  at  the 
end  oi  five  years,  or  by  mutual  consent, 
ceases  to  be  operative  when  a  dissolu- 
tion is  had  by  consent,  during  the  five 
years,  although  the  partners  may  have 
unequal  amounts  of  capital  remaining 
after  dissoiutinti,  invested  in  the  on- 
distributed  assets  of  the  firm.  Ibw 

10.  One  partner  cannot  sue  an- 
other, upon  an  indebtedness  due  by 
the  firm,  even  though  the  firm  ha» 
bees  dissolved  and  all  its  business  set- 
tled except  said  indebtedness,  unlesa 
the  amount  of  the  same  has  been 
agreed  upon  between  the  partners,  or 
unless  there  was  a  special  promise  by 
the  partner,  who  is  defendant,  to  pay 
the  same.    Knight  v.  Hinton.  204 

fATENTS— 

1 .  A  valid  patent  is  a  sufficient 
consideration  for  a  promissory  note. 
Ohio  Forging  Co.  v.  l^amb.  199 

2.  Half  owners  of  a  patent  li- 
censed by  their  co-owner  to  enjoy  ex- 
clusive right  to  manufacture,  paving 
h\m  a  royalty,  are  estopped  to  deny 
the  validity  of  the  patent  when  sued 
for  the  royalties.    Clark  v.  Bentel. 


8.  The  fact  that  plaintiff  would 
have  a  remedy  in  a  circuit  court  of 
the  United  States  for  the  infringement 
of  a  patent  does  not  deprive  him  of 
his  remedy  in  the  state  courts  for  the 
violation  of  the  terms  and  conditions 
of  a  contract  for  the  manufacture  of 
such  patent.    Gordon  v.  Deckebach. 

824 

4.  A  party  who  purchases  a 
patent  on  the  seller's  represention 
that  it  included  all  his  discoveries 
thereto,  and  afterwards  the  seller  filed 
an  application  for  a  patent  for  substan- 
tially the  same  devise :  f/M,  that  the 
buyer  is  entitled  to  an  assignment  of 
the  subsequent  patent  Standard 
Combustion  Co.  v.  Farr.  509 

5.  A  suit  to  enjoin  the  seller 
from  assigning  the  latter  patent  is  not 
an  infringement,  but  is  on  the  con- 
tract, and  state  courts  have  jurisdic- 
tion, lb. 

PAYMENT— 

1.  Money  paid  under  a  mntnal 
mistake  of  fact  can  be  recovered  back. 
McKeown  v.  Irish  Building  Assn. 

267 
8    L.  B.    •67 


2.  Paying  the  "Scott  Law"  taxes 
nnder  protest  and  bringing  a  suit 
within  (he  year's  limitation  does  not 
entitle  the  party  to  a  refunder.  Snod- 
grass  V.  Treas.  of  Franklin  Co.        414 

3.  The  endorsement  of  a  par- 
tial payment  on  a  note  by  the  holder 
ia  an  executed  contract  which  cancels 
the  note  pro  tantOy  unless  a  contrary 
intention  appear.    Keys   v.  Baldwin. 

737 
PERPETUAL  LEASEHOLD— 

1.  Upon  a  perpetual  lease, 
although  without  covenant  by  lessee 
to  pay  taxes,  so  much  of  the  taxes  as 
are  used  on  account  of  improvements 
put  upon  the  lot  by  lessee  are  charge- 
able to  him.    Joslyn  v.  Spellman.  268. 

2.  If  a  lessor  makes  a  breach 
of  his  covenants  in  a  perpetual  lease, 
working  thereby  a  right  of  forfeiture, 
but  not  disturbing  quiet  enjo3rment, 
the  lessee  to  avail  himself  of  his  option 
to  claim  a  forfeiture  must  tender  the 
possession  of  the  premises.  Dickson 
V.  Hunt  408 

3.  The  tender  will  not  be  good 
if  subject  to  the  title  and  possession 
of  sub-lessees  and  sub-tenants.  Their 
possession  ia  the  possession  of  lessee. 

lb. 

4.  A  suit  in  foreclosure  and 
decree  and  order  of  sale  as  against 
lessor  and  lessee  of  premises  upon  a 
prior  mortgage  given  by  lessor  is  not 
an  eviction  of  the  lessee  or  tenant.  lb. 

6.  The  lessee  or  tenant  ia  not 
justified  in  abandoning  the  premises 
until  sale  had  and  decree  of  confirma- 
tion, and  the  title  and  right  of  posses- 
aion  by  deed  or  otherwise  has  passed 
to  the  purchaser  therepf.  lb. 

D.  In  a  perpetual  lease  with  the 
nanal  covenants  and  with  privilege  of 
purchase  lessors  stipulated  to  pay  off 
their  mortgage  incumbrance  at  ma- 
turity. Mla^  that  without  expresf 
words  of  forfeiture  therefor,  such 
agreement  to  pay  mortgage  is  not  a 
condition  precedent  but  is  an  inde- 
pendent covenant,  and  its  breach  may 
be  satisfied  by  payment  thereafter,  or 
by  payment  of  damages  for  avoh 
breach.  lb. 

PHYSICIANS  AND  SURGEONS— 

Physicians'  bills,  though  not 
specially  contracted  for  and  still  un- 
paid, are  a  proper  element  of  damages 
in  an  action  for  loss  of  services.  Cin^n- 
nati  Omnibus  Co.  v.  EnhnelL  197 

PLBADING— 

1.  Pleadings  in  a  case  pending 
on  error  in  general  term  cannot  be 
amended.    Insurance  Ca    v.  CaraoiL 
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PLBADING— Continued. 

2.  In  a  suit  on  account,  the 
petition  must  allege  that  there  is  due 
on  the  account,  etc.,  it  is  not  sufficient 
to  allege  that  defendant  is  indebted 
thereon.    Archer  v.  Desk  Co.  225 

3.  A  petition  to  recover  upon 
certificate  of  deposit,  which  avers  the 
certificate  to  have  been  lost  without 
having  been  endorsed,  and  makes  no 
tender  of  indemnity  to  defendant  is 
bad  on  demnrrer.  Brown  ▼.  Bank.  707 

4.  When  it  appears  upon  the 
face  of  the  petition  that  the  statute  of 
limitations  would  be  a  bar  to  an 
action,  the  better  practice  is  to  state 
the  ground  of  the  demurrer  specifically. 
Spangenberg  ▼.  Schwartz.  244 

5.  A  denial  of  knowledge,  in  an 
action  to  enforce  stockholder's  lia- 
bility, is  too  indefinite,  for  the  defend- 
ant is  presumed  to  know  whether  he 
is  a  stockholder.  Hardman  v.  Railroad 
Co.  544 

d.  A  denial  that  he  is  a  stock- 
holder now,  or  when  the  notes  were 
made,  is  demurrable,  for  it  does  not 
deny  as  to  the  time  when  the  debt  was 
incurred.  lb. 

7.  A  denial  of  ever  having  sub- 
scribed to  stock,  or  had  in  his  posses- 
sion, is  demurrable,  for  he  may  have 
been  a  stockholder  in  other  ways,  as 
by  transfer.  lb. 

8.  The  averment,  in  answer  to  a 
petition  upon  contract,  of  a  material 
stipulation  in  addition  to  what  is  set 
forth  in  the  petition  as  the  contract, 
amounts  at  the  most,  only  to  a  denial 
of  the  contract  set  forth,  and  does  not 
entitle  defendant  to  open  and  close. 
Piedeldey  ▼.  Reis.  296 

9.  In  Ohio,  under  a  general 
denial  in  a  replevin  suit,  defendant,  a 
sheriff,  may  make  any  defense  he  has, 
and  may  under  such  denial  prove  his 
writ  and  levy  on  the  goods  in  contro- 
versy.   Moravec  ▼.  Buckley.  226 

10.  Not  necessary  to  aver  in 
action  for  personal  injuries  that  plain- 
tiff^s  injury  was  sustained  without 
fault  on  his  part.    Voss  v.  Young.    48 

11.  When  the  same  transaction 
will  give  rise  to  one  cause  of  action  or 
another  according  to  the  existence  or 
non-existence  of  a  fact  primarily 
within  the  knowledge  of  defendant, 
the  plaintiff  may  set  out  the  same  in 
separate  causes  of  action  and  recover 
on  either.    Bank  v.  Railroad  Co.     702 

12.  In  such  case  plaintiff  will 
not  be  required  to  elect  when  by  direct 
averment,  or  from  the  nature  of  the 
case,  it  is  apparent  that  he  can  not 
•afely  determine  before  the  develop- 


ment of  the  trial  which  will  prove  to 
have  been  the  true  nature  of  the  trans- 
action on  the  defendant's  part         lb. 

13.  The  statement  of  matters 
of  inducement  are  within  the  discre- 
tion of  the  court,  and  when  germain 
will  not  be  stricken  out  unless  it 
appear  that  they  will  prejudice  the 
opposing  party  or  materially  encumber 
the  record.  lb. 

14.  In  suing  a  corporation  for 
refusal  to  transfer  stock,  copies  of  the 
certificate  should  not  be  set  out,  and 
will  be  struck  out  on  motion.  lb. 

15.  Joinder  of  action  for  rent 
under  a  lease  and  for  possession  as 
upon  forfeiture  is  a  misjoinder.  Coun- 
tee  V.  Armstrong.  62 

16.  That  plaintiff  prayed  only 
partial  relief  will  not  prevent  entire 
relief  if  the  partial  relief  would  be  no 
protection  to  him.  Hafer  y.  Railroad 
Co.  870 

17.  Omission  of  the  notary  to 
sign  and  seal,  if  the  party  has  actually 
sworu  to  the  petition,  is  not  reason  to 
strike  it  from  the  files,  but  an  entry 
may  be  made  authorizing  the  notary 
to  complete  the  certificate,  for  that  is 
merely  evidence  of  the  fact.  Venne- 
man  ▼.  Sievering.  459 

The  substitution  of  copies  of 
lost  pleadings  does  not  require  notice 
to  the  opposite  party.  Marks  ▼.  Har- 
ris. 832 

PLEDGE— 

Debtor  designating  and  setting 
aside  shares  of  stock,  to  take  effect  after 
his  death,  as  collateral  security  to  bis 
creditor,  vrithout  creditor's  knowl- 
edge, and  without  actual  delivery  to 
him,  and  calling  witness  to  the  act, 
will  pass  the  stock  to  creditor  after 
debtor's  death.    Clerk's  EsUte.      850 

PRACTICE— 

Setting  of  cases  for  trial  in  the 
Hamilton  county  common  pleas  is  gov- 
erned, not  by  sec.  5132,  Rev.  Stat.,  but 
rules  of  court  prescribed  and  under  sec 
464,  Rev.  SUt    Carlo  v.  Beckman.    163 

PROCEEDINGS  IN  AH)  OF  EXECU- 
TION— 

In  proceedings  in  aid  of  execu- 
tion, the  court  has  power  to  order  the 
examination  of  other  witnesses  than 
the  judgement  debtor  when  satisfied  on 
application  of  a  party  that  additional 
witnesses  should  be  examined.  Man- 
ning V.  Manning.  173 

QUO  WARRANTO— 

In  a  proceeding  in  quo  warranto 
the  time  for  answer  stated  in  the  som- 
mons  was  the  third  Satardav  aft^r  tlM 
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return     day:    Held^    the    summons 
should  be  quashed.    State  ▼.  Robinson 

249 
RAILROADS— 

1.  The  rule  applicable  to  steam 
railroads,  in  cases  involving  the  ques- 
tion of  negligence,  does  not  apply  to 
hone  or  street  railroads.  Street  Ry. 
Co,  ▼.  Meyer.  266 

2,  Branch  tracks  may  be  per- 
mitted by  a  city  for  the  convenience 
of  shippers.  This  is  in  the  nature  of 
street  purposes  to  transfer  freight  as  a 
dray  or  wagon  would  do.  Railroad 
Co.  ▼.  Cincinnati.  696 

a  Whether  sec.  8207,  Rev.  Stat, 
and  subsequent  sections,  giving  liens 
on  railroads  to  persons  performing 
labor,  etc.,  on  the  road  means  to  give 
such  lien  to  a  subcontractor  because 
he  has  obtained  work  and  labor  of 
others  and  furnished  thtm  upon  a 
railroad,  ^»^rtf/   Bartlett  v.  Patterson. 

73 
RECBIVER— 

1.  A  receiver  will  be  appointed 
to  take  possession  of  mining  prop- 
erty, although  the  persons  interested 
in  It  are  not  partners,  where  there  are 
a  number  of  joint  proprietors  who  can- 
not agree  as  to  the  working  of  the 
mines,  or  the  disposition  of  the  pro- 
perty.   Barbour  v.  Lockard.  264 

2.  A  receiver  will  be  appointed 
to  take  possession  of  property  in  a 
foreign  country  where  all  the  owners 
are  within  the  jurisdiction  of  the 
court  and  it  is  otherwise  a  proper  case 
for  the  appointment    of    a  receiver. 

lb. 
REFORMATION— 

To  reform  an  instrument  the 
evidence  must  be  clear:  First,  that 
the  contract  is  erroneous;  Second, 
that  a  specific  contract  was  made; 
Third,  to  prove  definitely  the  terms  of 
the  contract  as  made.  Jung  v.  Wey- 
and.  486 

RELIGIOUS  SOCIETIES— 

Where  property  is  given  to  that 
part  of  the  Baptist  brethern  called 
Dunkers,  and  part  of  the  congrega- 
tion or  a  separate  organization,  with 
the  consent  of  the  rest,  but  after- 
wards change  their  usages  as  to  mat- 
ters of  church  polity,  though  not  as  to 
belief,  so  as  not  to  be  the  same  as  the 
Dunkers,  when  it  becomes  necessary 
to  sell  the  property  and  divide  the 
proceeds,  the  latter  are  not  entitled  to 
demand  a  share.    Ex  parte^  Shoup. 

REPLEVIN— 

1.  In  an  action  ia  replevin  be- 
fore a  justice  of  the  peace  no  bill  of 


particulars  need  be  filed.  The  first 
step  is  the  making  and  filing  of  the 
statutory  affidavit  Sanderson  v.  Pull- 
mann.  176 

2.  When  a  jury  is  waived  and 
the  cause  is  submitted  to  the  justice, 
he  must  give  judgment  within  four 
da^s  of  the  triid  and  submission;  but 
a  judgment  given  subsequent  to  that 
time  is  not  absolutely  void;  it  is  an 
irregularitv  which  may  be  waived  by 
consent  ot  parties.  lb. 

8.  In  Ohio,  under  a  general  de- 
nial in  a  replevin  suit,  defendant,  a 
sheriff,  may  make  any  defense  he  has, 
and  may  under  such  denial  prove  his 
writ  ana  levy  on  the  goods  in  contro- 
versy.   Moravec  v.  Buckley.  226 

4.  In  replevin  for  possession  of 
certain  chattels,  it  was  set  up  that  in  a 
former  action  between  the  same  par- 
ties for  conversion  of  the  chattels,  in 
which  a  verdict  and  judgment  in  dam- 
ages was  obtained  by  plaintiff.  Held, 
that  evidence  as  to  the  damaj^es 
claimed  for  conversion  be  excluded 
from  the  jury.  Krebs  Lithograph  Co. 
T.  Studor.  199 

6.  The  owners  of  separate 
mortgages  upon  the  same  chattels 
cannot  be  properly  joined  as  plaintiffs 
in  an  action  of  replevin  based  upon 
the  mortgages,  but  where  so  joined 
the  court  may  render  judgment 
against  all.    Wehlen  v.  Macke.        665 

6.  A  landlord  can  not  bring  an 
action  of  replevin  against  a  tenant, 
of  land  rented  on  shares,  for  his  share 
of  the  crop  before  a  sufficient  time 
haa  elapsed  to  allow  the  tenant  to  de- 
liver it.    Mouser  v.  Davis.  237 

ROADS— 

1.  Notice  to  a  land  owner  of 
the  time  and  place  of  meeting  of 
the  viewers,  is  not  jurisdictional, 
where  due  publication  of  the  fact  of 
the  petition  for  county  road  has  been 
made,  and  its  omission  does  not  ren- 
der proceedings  void.  Hasler  v.  Hit- 
tier.  233 

2.  Where  a  landowner  relin- 
quishes all  claims  to  compensation 
and  damages  this  cures  the  error  and 
no  one  else  can  object  thereafter      lb. 

3.  Proceedings  to  lay  out  a 
county  road,  where  the  petition  recites 
that  the  twelve  signers  thereto  are 
freeholders,  and  the  record  shows  that 
the  board  of  commissioners  are  sat- 
isfied that  the  papers  filed  were  reg- 
ular and  in  compliance  with  the  law 
—held  that  the  fact  that  the  petition- 
ers were  freeholders  will  be  presumed 
to  have  been  established  by  com- 
petent proof.  Miller  v.  Commis- 
sioners. 312 
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ROADS— Continued. 

4.  When  the  record  shows 
that  the  commissioners  in  their  order 
appointing  viewers  and  surveyor  to  lay 
out  such  road,  "  are  satisfied  that  the 
notices  required  by  law  have  been 
given  "  after  application  therefor,  it 
will  be  presumed  that  they  made 
their  finding  and  order  upon  compe- 
tent proof.  lb. 

5.  If,  to  the  bond  required  by 
sec.  4638,  the  same  names  appear  to  be 
signed  as  to  the  original  petition,  they 
will  not  be  presumed  in  the  absence 
of  recital  or  proof  to  that  effect  to  be 
the  same  persons,  and  if  they  were,  it 
would  only  be  a  defective,  and  not 
a  void  bond;  if  such  defect  b^  waived 
b^  the  commissioners  without  objec- 
tion, a  landowner  cannot  thereafter 
avail  bv  snch  defect  lb. 

0.  When  such   commissioners 

find  that  the  viewers  by  them  ap- 
pointed "are  disinterested  freeholders 
resident  in  the  counter,"  the  proof  on 
which  their  finding  is  made  need 
not  appear  of  record,  it  will  be  pre- 
sumed to  have  been  competent  and 
suflicient  lb. 

7.  Notice  to  John  Miller  of  the 
meeting  of  the  board  of  viewers: 
Held^  to  be  notice  to  John  B.  Miller, 
if  he  in  fact  be  the  same  landowner, 
and  if  he  be  not,  then  John  E.  Miller 
is  not  prejudiced  by  the  record  and 
order.  lb. 

8.  The  notice  to  the  landowner 
if  personally  served  on  him  by  the 
principal  petitioner,  is  good  even  if 
It  be  not  signed  by  such  petitioner. 

lb. 

9.  The  commissioners  are  not 
required  to  incorporate  in  the  record 
of  their  proceeding^  the  proof  on 
which  their  judgments  are  founded; 
nor  need  the^  sign  the  minutes  or 
seconds  of  their  sessions  and  proceed- 
ings, lb. 

10.  A  change  of  twenty  feet  at 
the  end  of  the  road  is  not  a  change  of 
terminus,  Qpnstituting  error  in  the 
proceedings,  the  cost  not  being  in- 
creased and  the  variation  not  being 
on  plain tiff*s  land.  Ih. 

SALES— 

1.  Upon  a  so-called  rentin^^  to 
two  persons,  one  of  the  conditions 
was  tnat  it  should  t>e  used  by  them  in 
their  residence,  giving  the  street  and 
number,  afterward  one  of  the  two 
gave  up  his  residence  there  and  moved 
ont,  leaving  the  other  in  possession  of 
the  property.  Held:  there  was  no 
breach  of  the  condition.  Louis  &  Co. 
V.  Hogan.  342 


2.  Another  condition  was,  that 
the  renting  might  be  terminated  at 
option,  '*  by  any  other  circumstances 
that  may  give  the  *  lessors '  reason  to 
fear  ior  the  safety  or  proper  treatment 
of  their  said  property."  Held^  that 
mere  fear  was  not  sufficient;  there 
must  be  reason  for  it.  lb. 

3.  Where,  in  a  contract  of  sale, 
the  price  to  be  paid  is  agreed  to  be  an 
amount  arrived  at  by  computing  cer- 
tain items  of  credit  and  expense,  the 
accidental  omission  of  a  certain  item  of 
expense  in  the  computation,  discovered 
after  the  execution  of  the  contract,  ia 
a  mere  error  in  the  performance  of  the 
contract,  for  which  the  purchaser  may 
recover  from  the  sellers.  Waldheim 
V.  Shane.  560 

4.  A  factor  for  distillera,  who 
contracts  in  his  own  name,  to  sell  and 
deliver  on  board  the  cars  by  transfer 
of  bill  of  lading  barreled  spirits  in 
bond  for  export,  and  does  so  deliver 
them,  undertakes  by  implication  that 
the  barrels  shall  be  fit  and  properly 
filled  for  snch  tranportation,  and  is  lia- 
ble for  leakage  caused  by  the  breach 
of  snch  undertaking,  though  snch 
leakage  was  dne  to  latent  delects  in 
the  wood  of  which  such  barrels  were 
made.    Stevens  ▼.  Pincoffs.  479 

SCHOOLS— 

1.  A  board  of  education  has  no 
authority  to  purchase  material,  snch 
as  copy  books,  ink,  etc.,  for  free  dis- 
tribution among  pupils  without  regard 
to  the  ability  of  parents  to  provide 
them.    Parker  ▼.  Bd.  of  Ed.  835 

2.  Section  4026  permiU  the 
board  to  furnish  such  supplies  to  in- 
digent pupils  and  payment  for  snch 
supplies  will  not  be  enjoined  in  ab- 
sence of  proof  that  the  contracting 
parties  knew  they  were  for  distribution 
to  other  than  inai^ent  pnpils,  bnt  the 
improper  distribution  only  will  be  en- 
joined, lb. 

SENTENCE— 

1.  The  conrt  has  power  to  ad- 
mit a  prisoner  to  bail  after  conviction 
and  before  sentence.  State  v.  Gran- 
velle.  626 

2.  Where,  upon  plea  of  gniltj^ 
of  a  misdemeanor  under  a  city  ordi- 
nance, the  accused,  after  judgment  of 
imprisonment  is  pronounced,  reonests 
the  court  to  suspend  execution  ot  sen- 
tence that  he  may  leave  the  city  limits, 
and  is  released  from  custody,  but  fails 
to  leave  and  is  arrested  and  confined 
as  provided  in  the  judgment,  the  sn^ 
pension  of  sentence,  if  erroneous,  was 
not  prejudicial  to  him,  and  he  is  not 
in  a  position  to  complain.  Bird  v. 
Cincinnati  801 


INDEX. 


901 


Services — Sheriff. 


SERVICES— 

1.  One  partner  is  not  entitled 
to  compensation  for  his  services  to  his 
firm,  unless  there  is  a  special  agree- 
ment for  it.    Myers  v.  Kirby.  297 

2.  On  employment  for  a  year, 
with  a  right  in  either  to  terminate  it 
•n  ninety  days  notice,  defendant's  cus- 
tom being  to  employ  b  y  the  month, 
and  the  plaintiff  continues  in  such  em- 
ployment alter  the  year.  Held^  that 
such  continuation  may  be  construed 
in  the  light  of  such  defendant's  cus- 
tom, and  is  not  necessarily  on  the  same 
condition  as  the  prior  year,  and  plain- 
tiff is  entitled  to  payment  for  ninety 
days.    Creasey  v.  Insurance  Co.       316 

3.  Physicians'  bills,  though  not 
specially  contracted  for  and  still  un- 
paid, are  a  proper  element  of  damages 
in  an  action  for  loss  of  services.  Cin- 
cinnati Omnibus  Co.  v.  Kuhnell.      197 

4.  A  mother  suing  for  loss  of 
service  by  injury  to  her  minor  son, 
may  recover  u>r  value  of  nursing,  but 
not  for  loss  of  her  time  in  having  to 
nurse  him  instead  of  earning  money. 

lb. 

A.  It  is  not  error  in  an  action 
by  a  parent,  for  loss  of  services,  to 
charge  that  the  parent  is  entitled  to  re- 
cover for  the  diminished  ability  to 
earn  money  until  the  son  is  twenty-one 
years  old,  without  deducting  the  cost 
of  his  maintenance.  lb. 

6.  To  recover  for  injury  to  an 
infant  for  the  future,  a  parent  or  person 
entitled  to  the  services,  must  specially 
aver  loss  of  prospective  service.      lb. 

SET-OFF— 

A  bank  may  hold  a  deposit  ac- 
count as  against  an  assignee  for  cred- 
itors to  cover  an  unmatured  note 
which  it  had  discounted  for  an  insol- 
vent, except  as  against  checks  given 
by  the  assignor  before  assignment 
Skunk  V.  Bank.  684 

SEWERS— 

1.  The  statutory  provisions  re- 
lating to  construction  of  sewers,  and 
assessing  property  to  pay  for  them, 
have  always  been  distinct  from  the 
provisions  for  the  improvement  of 
streets  and  assessments  therefor ;  and 
remain  distinct  though  now  both  are 
incorporated  in  the  Revised  Statutes. 
Cincinnati  v.  Wewell.  677 

2.  ''  Cost  and  expenses  of  con- 
structing" in  sec.  2379,  is  equivalent 
to  '*eost  of  improvement"  in  sec.  2284. 

lb. 

8.  The  provision  that  not  the 
entire  cost  of  main  sewers  shall  be  as- 
sessed, but  only  such  portion  as  would 


be  required  to  construct  a  sewer  for 
local  drainage  of  the  abutting  lots, 
etc.,  are  the  provisions  which  fix  the 
amount  and  limit  of  assessment,  ad- 
just the  regard  to  be  paid  to  special 
benefits,  and  protect  property  owners 
in  the  construction  of^  sewers.  lb. 

4.  Sec.  2271  fixing  the  limit  of 
assessment,  and  sec.  2275,  as  to  street 
intersections,  do  not  apply  to  sewer 
assessments.  lb. 

5.  Where  by  the  improvement 
of  a  district  a  sewer  is  built  in  the 
street  along  the  front,  and  another 
through  the  alley  along  the  rear  of  a 
lot,  which  lot  has  only  one  improve- 
ment on  it,  and  that  at  the  front  of  the 
lot,  the  assessment  for  the  district  is 
not  invalidated  by  the  council  assess- 
ing only  the  front  and  exempting  the 
rear  of  such  lot  lb. 

6.  Lots  draining  directly  into 
an  extensive  sewer  which  runs  to  the 
river,  and  which,  though  not  con- 
structed by  the  city,  has  been  repaired 
by  the  city,  and  used  by  it  as  part  of 
the  system  of  city  sewage,  are  so  sup 
plied  with  local  drainage  as  to  be  ex- 
empt from  assessment.  lb. 

7.  Lots  drained  by  a  wooden 
box  drain,  placed  as  a  temporary  ex- 
pedient in  anticipation  of  regular 
■ewerage,  or  drained  simply  by  flowage 
over  the  surface,  are  not  so  supplied. 

lb. 
SHERIFF— 

1.  County  commissioners  have 
power  to  make  an  extra  allowance  to 
the  sheriff  for  mending  and  washing 
for  prisoners.    State  v.  Serviss.       460 

2.  The  allowance  of  fifty  cents 
a  day,  under  sec.  1235,  relates  to  cus- 
tody and  not  to  care,  and  does  not  in- 
clude his  duties  under  sec.  7379.       lb. 

3.  A  sheriff  can  not  refuse  to 
serve  a  writ  directed  to  him  in  a  civil 
action  because  his  fees  are  not  paid  or 
secured  in  advance,  unless  the  suit  is 
brought  by  a  non-resident  or  firm  in 
the  firm  name.    Whitley  v.  Long.    731 

4.  A  sheriff  is  not  entitled  to 
receive  in  addition  to  the  compensa- 
tion provided  by  sec.  719,  railroad  fare, 
carriage  hire,  or  other  incidental  ex- 
penses incurred  in  conveying  insane 
persons  to  and  from  lunatic  asylums 
of  the  state.  Commissioners  v.  Lod- 
wick.  567 

5.  When  there  is  an  infirmary 
in  a  county,  but  no  room  for  insane 
persons  either  in  the  asylum  of  the 
state  or  county  infirmary,  the  sheriff 
cannot  be  allowed  more  than  seventy- 
five  cents  per  day  for  keeping  and 
boarding  such  insane  persons*  lb. 
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SHERIFF— Continued. 

6.  The  probate  court  in  such 
case  cannot  contract  for  the  keeping 
and  boarding  of  insane  persons  with 
the  sheriff  as  if  he  were  not  a  public 
officer.  lb. 

7.  In  cases  of  felony  and  mis- 
demeanor where  the  state  fails  to  con- 
yict ;  or  where  in  case  of  conviction 
defendant  proves  insolvent,  the  sheriff 
cannot  be  paid  by  the  county  his  feet 
for  receiving,  or  discharging  a  pris- 
oner from  jail,  or  takin£[  a  prisoner 
before  a  court  or  judge,  his  fees  there- 
for, except  to  be  applied  on  the  allow- 
ance of  ^300  per  year,  provided  by  sec 
1281.  lb. 

SIDEWALKS— 

Street  improvement  without 
majority  petition  covering  up  a  side- 
walk laid  on  established  grade  and  af- 
ter lapse  of  several  years  city  builds 
new  walk  and  attempts  to  assess  abut- 
ting owners.  Heldy  they  are  exempt. 
Cincinnati  v.  Gay.  176 

SLANDER  AND  LIBEL— 

1.  It  is  not  within  the  jurisdiction 
of  a  court  of  equity  to  restrain  by  in- 
junction the  publication  of  an  antici- 
pated libel  or  slander,  even  though 
business  and  reputation  is  involved, 
and  the  intended  publisher  is  insol- 
vent   Dopp  V.  Doll.  428 

2.  When  words  claimed  to  be  li- 
bellous are  a  privileged  communica- 
tion made  by  a  commercial  agency,  it 
is  not  error  for  the  court  to  refuse  to 
charge  that  the  defendant  is  liable  if 
careless  and  negligent  in  collectiug 
the  information.  Crist  ▼.  Brad  street 
Co.  761 

3.  Or  to  charge  that  the  ques- 
tion is  one  of  good  faith,  and  that,  un- 
less the  negligence  was  so  reckless  as 
to  be  equivalent  to  want  of  good  faith, 
or  to  amount  to  evidence  of  want  of 
good  faith,  the  defendant  is  not  liable. 

lb. 

4.  In  libel  against  a  commer- 
cial agency,  where  there  is  no  evidence 
of  publication  except  confidentially  to 
subscribers,  the  statements  cops- 
plained  of  being  privileged,  the  only 
ouettion  for  the  jury  if  they  find  the 
timttments  false  and  injurious,  is 
whether  or  not,  in  seeking  informa- 
tion about  plaintifi,  and  in  preparing 
and  communicating  such  statements, 
the  agents  of  defendant  acted  in  good 
faith,  on  information  which  they  had 
no  reason  to  suspect,  but  honestly  be- 
liered  to  be  true.    Crist  v.  Bradstreet 
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5.  In  such  case  there  is  no  pre- 
sumption of  bad  faith  from  the  mere 
falsity  of  the  statements,  and  the  bur- 
den of  showing  bad  faith  is  with  plain- 
tiff, lb. 

STATUTES— 

1.  "Cost  and  expenses  of  con- 
structing" in  sec.  2371^,  is  equivalent 
to  "cost  of  improvement"  in  sec.  2284. 
Cincinnati  v.  Wewell.  677 

2.  Section  2271,  fixing  the  limit 
of  assessment,  and  sec.  2275,  as  to 
street  intersections,  do  not  apply  to 
sewer  asses^^ments.  lb. 

3.  The  amendment  of  sec  7278, 
as  amended  March  18,  1884  (81  O.  L., 
1^,  is  not  an  ex  post  facto  law.  Palmer 
V.  State.  377 

STREET  RAILWAYS— 

1.  A  municipality  may  grant  a 
street  railway  company  right  to  extend 
its  line,  although  it  necessitates  use  ot 
a  track  already  built  by  another  com- 
pany. Broadway  &  Newburgh  St.  Ry. 
Co.  ▼.  Brooklyn  St.  Ry.  Co.  26 

2.  When  such  extension  does 
not  contemplate  a  new  track  for  the 
whole  distance,  the  consent  of  the 
abutting  property  owners  on  the  part 
already  built  is  not  required.  lb. 

3.  Where  a  street  railway  com- 
pany accepts  a  renewal  of  its  charter 
with  condition  that  the  city  may  grant 
the  right  to  use  the  track  to  any  other 
company  on  such  terms  as  the  city 
council  shall  deem  equitable,  and  the 
city  has  granted  such  right  and  pre- 
scribed the  terms,  the  court  will  not 
interfere  with  them  if  they  are  rea- 
sonable, lb. 

4.  And  the  company,  the  use  of 
whose  tracks  has  been  granted,  cannot 
obiect  because  a  part  of  their  business 
will  be  taken  away.  lb. 

5.  The  written  consent  of  the 
owners  of  more  than  one-half  of  the 
feet  front  of  the  lots  and  lands  abut- 
ting on  the  street  or  public  highway 
along  which  it  is  proposed  to  construct 
a  street  railway  or  extension  of  one, 
AS  provided  for  in  sec  3489,  Rev.  Stat., 
means  the  consent  of  all  the  owners 
of  property  along,  the  route  no  matter 
whether  it  be  upon  one  street  or  upon 
several.    Rapp  v.  Street  Ry.  Co.      302 

6.  The  "owner"  must  be  the 
owner  of  at  least  a  freehold  estate  in 
the  property  in  order  to  give  the  con- 
sent Ibi 

7.  The  "written  consent**  pro- 
vided for  cannot  be  given  by  an  agent, 
the  power  given  by  the  legislature 
cannot  be  delegated  to  another. 
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8.  A  person  holding  a  life  es- 
tate under  a  will  may  consent  IIk 

9.  A  father  cannot  consent  for 
a  daughter.  Ibu 

10.  The  president  of  a  corpor- 
ation cannot  cousent  without  author- 
ity from  the  board  of  directors.        lb. 

11.  Husband  cannot  consent 
for  his  wife.  lb. 

12.  Tenant  by  curtesy  or  dower 
may  consent  lb. 

13.  One  of  tenants  in  common 
cannot  consent  lb. 

14.  Guardians  for  minors  can- 
not consent  for  minors.  lb. 

15.  Executors  with  power  to 
sell  cannot  consent  lb. 

16.  Quaere,  whether  council 
may  cousent  for  a  municipal  corpora- 
tion, lb. 

il7.  A  turnpike  company  may 
grant  the  use  of  its  road  bed  for  street 
railway  purposes.  Cincinnati  v.  Street 
Ry.  Co.  782 

lb.    Harrison  v.  Cable  Ry.  Co.         806 

18.  A  village  could  under  sec 
5  of  the  street  railway  act  of  1861,  have 
prevented  such  railway  being  con- 
structed without  consent  of  council. 

lb. 

19.  The  city  succeeding  to  the 
ownership  of  the  turnpike,  took  it, 
subject  to  all  the  rights  and  franchises 
of  the  Railway  Co,,  and  after  the  an- 
nexation of  said  village,  the  city  had 
no  more  or  greater  rights,  as  against 
said  Railway  Co.,  than  said  village  had 
be  lore  the  annexation.  lb. 

20.  After  an  acquiescence  of 
over  21  years,  by  the  village  and  city 
together,  in  the  construction  and 
uiaintenance  of  said  railroad  on  said 
turnpike,  the  city  has  no  right  now. 
on  the  ground  that  said  village  did 
not  consent  to  such  construction  and 
maintenance,  to  enjoin  the  further 
operation  of  said  railroad  and  re* 
move  its  tracks.  lb. 

21.  A  property  holder  cannot 
enjoin  the  construction  of  a  street 
cable  railway  half  a  mile  distant  from 
his  property  on  the  ground  that  his 
access  is  impaired.  Harrison  v.  Cable 
Ry.  Co.  806 

22.  The  street  railway  operated 
by  an  underground  cable  is  not  to  be 
c1a<«sed  as  a  steam  railway  and  is  not 
additional  burden  entitling  owners  of 
the  fee  of  a  street  to  additional  com- 
pensation, and  is  within  the  power  of 
city  council  to  authorize.  lb. 

23.  Taxpayers  have  no  right 
mader  sec  1777  to  complain  of  want  of 


consents,  to  the  construction  of  a 
itreet  railway;  abutting  lot  owners 
alone  are  interested  in  the  subject 

lb. 

24.  Where,  advertised  for  bids 
for  laying  a  street  railroad  track,  and 
plaintiff  was  the  lowest  bidder,  and 
defendant  wa«  also  a  bidder,  and  coun- 
cil rejected  both  bids  and  authorized 
defendant  to  lay  the  track  as  an  ex- 
tension of  its  existing  road,  plaintiff 
is  not  entitled  to  an  iniunction  against 
the  construction  by  defendant  anrl 
plaintiff  not  suing  as  a  property  holder 
cannotbe  heard  to  question  the  legality 
of  the  extension  or  to  claim  that  its 
construction  is  a  nuisance.    Johnson 

V.  West  Side  St  R.  R.  Co.  71 

25.  A  modification  of  a  con- 
tract between  the  city  and  the  owner 
of  a  street  railroad  route,  made  in 
good  faith,  for  the  better  accommoda- 
tion of  the  public,  is  not  void  by 
virtue  of  sec.  2502,  as  a  release  of  the 
grantee  of  such  route  from  an  obliga- 
tion, although  in  consideration  of 
more  rapid  transportation  involving 
greater  expense  a  higher  rate  of  fare  is 
permitted.  Clement  v.  Cincinnati.   6^8 

26.  An  extension  of  the  term 
of  the  grant  on  the  same  considera- 
tion is  not  invalid  because  made  witli- 
oat  competitive  bidding.  Ih. 

27.  A  street  railroad  does  not 
cease  to  be  such  because  a  grip  cable 
is  substituted  for  horses  as  the  motive 
power.  lb. 

SUB-CONTRACTORS— 

1.  When  a  subcontractor  takes 
the  steps  prescribed  by  sees.  8193  and 
8194,  and  the  head  contractor  faiU, 
within  the  time  named  in  sec  3199,  to 
begin  arbitration  proceedings  or  to 
commence  an  action  to  adjust  the 
account,  the  house-owner  is  bound  to 
pay  such  sub-contractor  out  of  any 
money  which  he  may  owe  the  head 

contractor.     Busse  v,  Voss.  441 

2.  If,  after  the  expiration  of 
such  time,  the  head  contractor  aod 
sub-contractor  have  a  conversation 
about  the  matter,  and  agree  to  meet 
and  adjust  the  account,  and  nothing 
further  is  done,  the  anb-contractor 
repudiating  the  agreement,  the  obli- 
gation of  the  house  owner  is  not 
affected  thereby.  lb. 

3.  If  the  house  owner,  being 
thereupon  sued  by  the  sub-contractor, 
denies  he  owes  the  amount  claimed 
and  admita  all  the  steps  were  taken, 
bnt  sets  up  such  conversation  and 
repudiation,  he  ia  not  entitled  to  pay 
into  court  the  amount  admitted  to  M 
due,  be  diamissed  from  the  action  and 
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SUB-CONTRACTORS— ContinHed. 

have  the  bead  contractor  substituted 
in  hit  place  and  interplead.  lb. 

SUMMONS— 

1.  Service  of  summons  upon  a 
foreign  railroad  company  cannot  be 
made  by  serving  the  writ  upon  a  mere 
traveling  solicitor  of  business  for  such 
company.    Wilson  v.  Railroad  Co.  634 

2.  In  a  proceeding  in  quo 
warranto  the  time  for  answer  stated 
in  the  summons  was  the  third  Satur- 
day after  the  return  day:  Held^  the 
summons  should  be  quashed.  State 
V.  Robinson.  249 

3.  A  justice  may  set    aside  a 

judgment  void  for  want  of  service  of 
summons  on  defendants,  may  issue  a 
new  summons  in  the  same  action,  and 
upon  due  service  thereof  may  pro- 
ceed again  to  judgment,  Wehlen  v. 
Macke.  565 

4.  It  is  proper  for  the  court  to 
strike  out  from  a  pleading  an  allega- 
tion of  the  manner  of  service  of  sum- 
mons upon  a  defendant  in  another 
case,  for  the  manner  of  service  shown 
by  the  officer  is  conclusive.  Thomp- 
son &  Co.  V.  Railroad  Co.  209 

SURETIES— 

1.  A  surety  on  paying  the  debt 
of  his  principal  is  entitled  to  be  sub- 
rogated to  all  the  securities,  liens  and 
equities  which  the  creditor  holds 
against  the  principal  debtor  or  as  a 
means  of  enforcing  payment  from 
him.    Pullan  v.  DeCamp.  344 

2.  The  sureties  of  a  guardian 
may,  on  their  own  motion,  become 
parties  to  the  settlement  of  final  ac- 
count, for  the  purpose  of  correcting 
errors  in  that  or  a  former  account. 
Porter  v.  Brown.  646 

8.  Continuing  an  agent  who  is 
under  bond  in  the  employ,  after  fail- 
ure to  account,  only  discharges  the 
surety  if  the  delinquency  amounts  to 
dishonesty,  or  is  such  as  before  the 
bond  was  given,  would  have  been  a 
fraud  not  to  disclose.  Insurance  Co. 
V.  Olhaber.  842 

4.  But  the  emplover  is  not 
bci^nd  to  suppose  the  delinquency 
dishonest,  and  if  it  will  reasonably 
consist  with  moral  integrity,  the  em- 
ployer may  so  construe  it,  and  need 
not  be  on  guard  against  every  act  that 
might  be  dishonest  when  the  surety 
has  vouched  for  the  absence  of  any 
auch  dishonest  intention.  lb. 

TAXATION— 

1.  In  ascertaining  the  value 
for  taxation  of  a  railroad  whose  line 
runs  through  several  counties  in  the 


state,  the  value  of  the  rolling 
stock  is  to  be  apportioned  to  the  dif- 
ferent counties  and  cities  not  as  to 
value  but  in  proportion  to  the  length 
of  the  road  in  each.  Railroad  Co.  v. 
Kelsey.  227 

2.  The  fixed  property  is  to  be 
apportioned  in  the  proportion  that 
the  value  of  the  part  in  each  county 
or  city  bears  to  the  total  in  the  state. 

lb. 

8.  The  value  of  moneys  and 
credits  are  to  be  apportioned  in  each 
locality  in  the  same  proportion  as  the 
fixed  property.  lb. 

4.  Shares  of  stock  in  a  national 
bank  are  taxed  under  the  law  of  Uie 
state  in  the  name  of  the  shareholder. 
Miller  v.  Bank.  291 

5.  The  auditor  of  a  county 
having  reason  to  believe  that  in  the 
returns  of  the  resources  and  liabilitiea 
of  such  bank,  under  sec  2765,  Rev. 
Stat. ,  there  were  false  statements,  pro- 
ceeded to  correct  the  same  by  addi- 
tions going  back  not  exceeding  four 
jrears,  but  placing  the  amounts  upon 
the  tax  list  against  the  bank:  fields 
that  a  petition  by  the  county  treasurer 
would  not  lie  against  the  bank  for  the 
api}lication  of  money  and  property 
of  its  shareholders  to  the  payment  of 
the  taxes.  lb. 

6.  Upon  a  perpetual  lease,  al- 
though without  covenant  by  lessee  to 
pay  taxes,  so  much  of  the  taxes  as  are 
on  account  of  improvement  put  upon 
the  lot  by  lessee  are  chargeable  to 
him.    Joslyn  v.  Spellman.  268 

7.  Under  sec  2689,  as  amended, 
80  O.  L.,  128,  the  rate  for  all  purpoaea 
of  taxation  in  Cincinnati,  above  the 
state  and  county  tax  and  taxes  for 
Southern  Railway,  cannot  exceed  in 
any  year,  including  the  levy  hy  the 
board  of  education  for  schools  and 
school-house  purposes,  sixteen  mills 
on  the  dollar  of  taxable  value.  State 
V.  Brewster.  357 

8.  Where  the  levy  certified  to 
the  county  auditor  by  the  board  of 
education,  under  sec  8960,  and  the 
levy  certified  by  the  common  council 
under  sec  2691,  in  the  aggregate  ex- 
ceed sixteen  mills  on  Uie  dollar  of  the 
valuation  of  taxable  property  in  the 
city,  mandamus  will  not  lie  against 
the  auditor  to  put  the  levy  of  the 
board  of  education  on  the  tax  dupli- 
cate, lb. 

9.  An  action  under  aec  16850, 
to  recover  taxes  illegally  collected  by 
county  treasurer,  must  be  brought 
a({ainst  the  person  who,  as  such  treaa- 
nrer,  made  the  collection.  Herzberg 
V.  Willey.  42l 
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10.  An  assessment  under  the 
Scott  liquor  law,  collected  aiter  the 
constitutionality  of  said  law  had  been 
settled  by  the  Supreme  Court,  and  be- 
fore the  act  was,  by  the  same  court, 
h^d  to  be  unconstitutional,  cannot  be 
recovered  back,  eyen  though  paid 
under  compulsion.  lb. 

11.  Property  owners  may  en- 
join an  illegal  street  assessment  with- 
out first  applying  to  the  city  solicitor^ 
for  they  do  not  sue  as  taxpayers. 
Moore  v.  Cincinnati.  687 

12.  It  is  the  duty  of  county  com- 
missioners, under  sec.  1038  R.  S.,  to 
grant  application  for  refunder  of  taxes 
on  property  which  is  exempt  from 
taxation,  as  part  of  a  place  of  worship, 
but  erroneously  put  on  the  tax  dupli- 
cate.   Mannix  y.  Comrs.  18 

18.  The  idea  of  a  church  edi- 
fice necessarily  carries  with  it  the  use 
of  ground  ample  for  its  use.  To  be 
exempt  from  taxation  it  is  not  neces- 
sary that  such  ground  should  be  in- 
dispensible  to  the  use  of  the  church, 
but  if  it  is  no  more  than  is  reasonably 
appropriate  to  the  purpose,  and  is 
used  for  no  other,  it  comes  within  the 
statute.  lb. 

14.  Buying  and  selling  at  whole- 
sale is  '*trafic"  and  the  Dow  law  con- 
templates a  tax  upon  wholesale  dealers. 
Senior  &  Son  y.  Ratterman.  741 

15.  An  action  to  recoyer  back 
an  assessment  illegally  collected  by  a 
county  treasurer  must  be  brought 
against  such  treasurer  indiyidually, 
and  not  in  his  official  capacity.  Horn- 
berger  y.  Case. .  434 

16.  When  alleged  illegal  as- 
sessments were  paid  on  the  last  day  on 
which  they  were  made  payable  by  law, 
and  were  "paid  under  protest,"  and 
those  words  endorsed  on  the  official 
receipts  giyen  therefor,  pa3^ment  made 
under  such  circumstances  was  not 
yoluntary.  lb. 

17.  Assessments  under  the  act 
commonly  known  as  the  Scott  law, 
made  ana  collected  after  the  decision 
of  the  Supreme  Court  declaring  such 
law  yalid  and  constitutional,  and  be- 
fore the  subsequent  decision  of  the 
same  court  declaring  it  unconstitu- 
tional, were  not  illegal  assessments, 
and  cannot  be  recovered  back.  lb. 

18.  Assessments  under  the 
liquor  law  of  April  17, 1883,  commonly 
called  the  Scott  Law,  collected  after 
the  decision  of  the  Supreme  Court 
settling  its  constitutionality,  and  be- 
fore subsequent  reversal  thereof,  de- 
daring  it  void,  were  not  illegal,  and, 
therefore,  Hiough  paid  under  protest 


or  coxnpulslon,    cannot  be  recovered 

back    from    the  treasurer.    v. 

Wilson.  432 

19.  It  was  the  duty  of  the  treas- 
urer to  obey  the  law  after  such  deci- 
sion, and  he  cannot  be  mulcted  for  so 
doing.  lb. 

20.  A  municipal  corporation 
may,  under  sec.  9,  Act  of  April  17, 
1883,  (80  O.  L.,  164)  prohibit  ale,  beer 
and  porter  houses.  And  in  such  cases 
there  shall  be  a  refundin£[  of  a  ratable 
proportion  of  the  tax  paid.  Irwin  v. 
Martinsville.  31 

21.  May  also  prohit  places  of 
habitual  resort  for  tippling  and  in- 
temperance, but  in  such  cases  no  part 
of  tne  tax  is  to  be  refunded.  lb. 

22.  To  constitute  a  resort  for 
tippling  and  intemperance,  not  only 
many  persons  must  resort  to  it,  but 
each  must  drink  often  so  that  he  feels 
the  effects  of  it  lb. 

23.  Church  grounds  must  be 
annexed  to  the  church  edifice  to  be 
exempt  from  taxation.  Commission- 
ers' v.  Mannix.  189 

24.  This  court  haying  held,  in 
what  is  known  aa  the  archbishop's 
case,  that  such  property  as  was  held 
by  the  late  archbishop  for  church  uses 
did  not  pass  to  his  assignee,  but  to 
his  successor,  the  present  archbishop. 

lb. 

25.  The  property  in  question, if 
exempt  from  taxation,  was  so  exempt 
because  it  was  held  for  church  uses,  and 
did  not  pass  to  the  assignee.  lb. 

26.  If  on  the  other  hand  it  did 
pass  to  the  assignee,  it  passed  because 
It  was  not  held  for  church  uses,  but 
was  subject  to  taxation.  lb. 

TELBGRAPH  COMPANIES— 

A  broker  cannot  recover  from 
telegraph  company  for  loss  of  com- 
mission, by  incorrect  transmission  of 
an  offer  to  buy,  where  it  does  not  ap- 
pear that  the  company  had  notice  of 
the  broker's  interest  in  the  transaction 
to  which  the  dispatch  related.  Blden 
y.  Telegraph  Cu.  18 

TENANTS  IN  COMMON— 

The  existence  of  an  ordinary 
lease  for  years,  under  which  the  tenant 
is  in  possession  paying  rent  to  the 
owners  of  the  fee,  is  no  obstacle  to 
partition  among  such  owners.  Werner 
y.  Glass.  686 

TRESPASS— 

1.  An  injunction  wQl  lie  to 
prevent  a  trespass.  Railroad  Co.  y. 
wenger.  816 
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TRESPASS— Continued. 

2.  It  is  a  trespass  for  persons 
so  discontinuing  work  to  go  upon  the 
premises  of  a  railroad  company  and 
interfere  with  its  business,  or,  by 
force,  violence,  threats,  intiuiidation 
or  request,  seek  to  induce  employes  to 
ioin  in  snch  "  strike."  lb. 

3.  An  injunction  will  not  be 
granted  against  a  mere  act  of  trespass. 
Jefferson  Iron  Works  v.  Gill  Bros.    481 

4.  An  action  for  trespass  cannot 
be  maintained  against  one  who  caused 
the  seizure  of  a  vessel  by  libelling 
her  in  admiralty,  in  the  proper  U.  S. 
district  court,  the  libel  being  dis- 
missed, but  the  petition  may  be 
amended  so  as  to  charge  malicious 
prosecution.   Mclntyre  v.  Iron  Works. 

438 

TRIAI/— 

1 .  Althou gli  the  practice  should 
be  condemned,  it  is  not  erroneous  to 
permit  plaintiff  in  rebuttal  to  restate 
a  portion  of  the  examination  in  chief. 
Strauss  &  Bro.  ▼.  Dashney.  329 

2.  Omission  to  admonish  the  jury 
on  separation  as  required  by  sec.  6193, 
is  not  ground  of  reversal  if  counsel 
was  present  and  did  not  call  the  atten- 
tion of  the  court  to  its  omissions  and 
took  no  exception  at  the  time.  John- 
son V.  Matthews.  339 

3.  The  statement  of  a  physician 
as  to  the  severe  illness  of  a  witness, 
whose  deposition  is  taken,  which  state- 
ment is  accidentally  taken  to  the  jury 
room,  will  uot  warrant  reversal  of  the 
judgment,  no  allusion  being  made  to 
the  subject-matter  of  the  case,  al- 
though it  may  have  tended  to  arouse 
sympathy  for  the  witness,  as  one  about 
to  die,  and  cause  undue  weight  to  be 
given  to  his  testimony.  Thompson  v. 
Railroad  Ca  209 

TRUSTS— 

1.  To  declare  a  trust  completed, 
and  the  title  transferred  to  the  bene- 
ficial owner,  requires  litigation,  with 
proper  parties  and  pleadings.  In  re 
Southern  Railroad.  549 

2.  It  cannot  be  done  in  a  simple 
proceeding  to  fill  a  vacancy  occasioned 
by  death  of  a  trustee.  Ibi 

8.  A  guardian  against  whom  a 
judgment  was  recovered  for  a  balance 
due,  being  financially  embarrassed^ 
convey  his  property  by  deed  of  trust : 
He/d^  that  not  only  existing  debts,  but 
existing  liabilities  were  intended  to 
be  satisfied  from  this  trust,  and  the 
surety  on  the  guardian's  bond  having 
|>aid  the  judgment  was  entitled  as 
against  the  assignee  in  benkmptcy  to 


subject  the  property  remaining  in  the 
hands  of  the  trustee  to  the  payment  of 
his  claim.    Pullan  v.  DeCamp.  344 

4.  Where  one  conveys  $100,000 
in  securities  to  himself  and  Y. ;  in 
trust  to  pay  the  income  to  himself  for 
life,  and,  after  death  to  designated 
beneficiaries,  the  trust  to  cease  if  he 
survived  his  wife:  Held^  the  trust 
deed  is  a  valid  disposition,  and  the 
property  disposed  of  by  it  forms  no 
part  of  his  estate  for  the  purposes  of 
distribution,  and  the  widow  has  no 
claim  to  it.    Urner  v.  Yager«         692 

TURNPIKES  AND  TOLLS— 

1.  The  surface  of  a  turnpike 
road  is  the  private  property  of  the 
turnpike  company,  and  is  subject  to 
the  same  rules  as  other  private  prop- 
erty.    Turnpike    Co.    y.     Avondale. 

813 

2.  A  turnpike  company  may 
grant  the  use  of  its  road  bed  for  street 
railway  purposes.  Cincinnati  v.  Street 
Ry  Co.  78i 

lb.    Harrison  ▼.  Cable  Ry  Co 

805 

8.  The  duty  to  keep  in  repair 
that  part  of  a  turnpike  road  which 
becomes  included  in  the  extension  of 
the  limits  of  a  municipal  corporation 
devolves  upon  the  municipal  corpora- 
tion, as  it  becomes  a  street  under  sec 
8491.    Madisonville  v.  Turnpike    Co. 

722 

4.  The  words,  "no  toll  shall  be 
taken  thereon,"  means  no  toll  therefor 
or  for  that  part  lb. 

5.  No  inspectors  can  be  asked 
for  under  sec.  3482,  to  ascertain  if 
there  has  been  abandoned  by  reason 
of  non- repair  and  this  is  so,  although 
the  toll  gate  has  not  been  removed 
outside  the  limits,  for  the  gate  was  by 
sufferance  and  the  tolls  unlawfuL    lb. 

UNLAWFUL  ASSEMBLY— 

1.  An  assembling  of  men  for 
the  purpose  of  forming  a  combination 
And  agreement  to  go  upon  the  premises 
of  a  railroad  com|>any  to  obstruct,  in- 
terrupt or  stop  its  business,  and  pre- 
Tent  by  force,  threats  or  intimidation, 
its  employes  from  performing  their 
duties,  is  an  unlawful  assembling. 
Railroad  Co.  v.  Wenger.  815 

2.  When  snch  combination  is 
formed  for  such  common  purpose,  all 
are  responsible  for  the  acts  of  each. 

lb. 
VENDOR'S  LIEN— 

A  vendor's  lien  upon  chattels 
can  only  exist  while  he  retains  them 
actually  or  constructively  in  his  pos- 
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session,  but  the  vendor  having  pos- 
session may  assert  such  lien,  even  in 
case  of  sale  upon  credit,  where  the 
vendee  becomes  insolvent  without 
having  paid  for  the  goods.  Bnsel  ▼. 
Levy.  180 

VENDOR  AND  PURCHASER— 

1.  Where  a  contract  is  to  sell 
land  at  |800.00  per  acre,  and  refers  to 
a  flat  showing  ten  acres,  but  the  deed 
calls  for  ten  acres,  more  or  less,  and 
recites  a  consideration  of  $8,000,  and 
it  IS  afterward  ascertained  that  the  lot 
has  but  seven  acres,  the  purchaser  is 
entitled  to  compensation,  for  as  the 
deed  does  not  especially  say  that  the 
sale  is  in  ^oss,  the  contract  may  be 
looked  to  in  construing  the  deed,  be- 
cause not  varying  it,  and  such  con- 
tract shows  the  sale  is  by  the  acre. 
Procter  v.  Bell.  853. 

2.  A  deed  intended  as  a  mort- 
gage, which  excepted  from  the  war- 
ranty clause  three  mortgages  ^'agreed 
to  be  part  of  the  consideration  hereof,** 
was,  by  agreement  redelivered  to  the 
grantor  without  record,  and  another 
substituted  not  containing  such  ex- 
ception and  reference.  In  an  action 
by  the  holder  of  such  mortgages 
against  the  grantee  in  such  deeds: 
Held^  that,  even  if  such  language  im- 
ported an  assumption  of  payment,  it 
was  not  absolute,  and  was  discharged 
by  the  change  of  deeds.  Phipps  ▼. 
Goulding.  467 

\ENUB— 

A  non-resident  of  the  county 
summoned  in  another  county  on 
three  causes  of  action,  in  only  one  of 
which  he  is  sued  jointly  with  a  resi- 
dent, can  have  the  other  two  dismissed 
on  motion,  disclaiming  appearance. 
Knight  ▼.  Hinton.  204 

VERDICTS— 

1.  An  instruction  upon  the 
form  of  the  verdict  is  an  instruction 
upon  the  law  of  the  case,  and  any  such 
instruction  in  the  absence,  of  and  with- 
out notice  to  counsel,  is  error.  Moravec 
V.  Buckley.  226 

2.  Error  in  arresting  testi- 
mony from  jury  and  directing  verdict 
for  defendant  Theal  v.  Stone  Lake 
Ice  Co.  168 

WAREHOUSEMAN— 

1.  A  warehouse  receipt  is  not 
a  negotiable  instrument,  but  the  de- 
livery of  such  a  receipt  by  the  vender 
to  the  vendee  of  property  described 
in  it,  will  transfer  the  poMeasion  of 
the  property  to  the  latter.  Bnsel  ▼. 
Levy.  180 


2.  A  warehouse  receipt  can 
only  be  issued  by  a  person  having 
actual  custody  of  the  property.         lb. 

3.  A  paper  issued  by  a  person 
for  property  which  he  has  in  another's 
warehouse  is  not  a  warehouse  receipt, 
and  is  not  a  symbolic  delivery  of  the 
property  described  in  it  lb. 

WATER  AND  WATERCOURSE— 

1.  Riparian  proprietors  are  en- 
titled, in  the  absence  of  grant  or  pre- 
scription limiting  their  rights  there- 
in, to  the  usufruct  of  the  waters  of  a 
water-course,  which  washes  their 
lands,  in  its  substantially  natural,  un- 
interrupted, undiminished  and  unde- 
filed  flow  and  current.  Warder  v. 
Springfield.  855 

2.  Such  use  and  flow  of  the 
waters  of  a  steam  is  a  private  property 
right  in  the  owner  of  the  land  through 
which  it  passes,  as  an  incident,  con- 
venience or  easement,  which  separate- 
ly connects  itself  therewith  as  a  part 
thereof  and  frequently  gives  or  adds 
value  thereto ;  and  is  protected  by  the 
19th  section  of  the  Bill  of  Rights 
of  the  constitution.  lb. 

8.  A  municipal  corporation 
does  not,  by  the  mere  fact  of  owning 
in  fee-simple  a  tract  of  land  adjacent 
to  a  water-course,  acquire  the  rights 
of  a  riparian  proprietor  therein,  so  as 
to  enable  it  to  lawfully  divert  the 
waters  thereof  to  the  individual  do- 
mestic and  other  uses  and  benefits  of 
its  citizens.  lb. 

4.  The  law  recognizes  no  nat- 
ural, correlative  rights  in  waters 
spread  over  or  percolating  beneath 
the  surface  of  the  ground,  or  oozing 
through  or  suspended  in  the  soil,  or 
the  result  of  the  rainfall.  lb. 

6.  If  not  flowing  in  any  defined 
channel,  water  does  not  constitute  a 
water-course,  is  not  subject  to  the 
principles  regulating  the  rights  of 
riparian  proprietors,  and  is  not  prop- 
erty, lb. 

6.  A  city  as  a  riparian  owner 
has  no  right  to  consume  all  the  water 
b^  means  of  water  works  to  the  preju- 
dice of  other  proprietors.  lb. 

7.  But  it  may,  if  it  can  without 
invading  anch  rights,  on  its  own  land 
in  such  manner  and  for  anch  purpose, 
take  surface,  subterranean  and  perco- 
lating waters  not  flowing  is  any  de- 
fined channel*  lb. 

8.  If  owners  have  by  grant  and 
prescription  a  right  to  nm  the  water 
to  their  mills  throvgli  «  raee,  the  city 
can  not  consume  the  water  without 
compensation.  lb. 
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WILLS— 

1.  To  admit  a  copy  of  a  will 
from  another  state  to  record  ia  this 
state,  the  original  will  must  have  been 
admitted  to  probate  and  record,  and 
the  court  admitting  it  to  record  here 
must  be  satisfied  of  that  fact.  Robert 
Barr's  will.  616 

2.  On  the  iasne  of  whether  a 
testator  has  testamentary  capacity^ 
witnesses  may  be  aaked  as  to  his  ca- 
pacity to  transact  bnsiness,  when  it 
does  not  involve  his  capacity  to  make 
a  will.    Brockmeier  ▼.  Buck.  868 

8.  A  life  estate  given  by  will  it 
not  enlarged  to  a  fee  by  a  power  of 
sale  coupled  with  it,  unless  such  ap- 
pears to  have  been  the  intention  of 
the  tesUtor.    Stokes  v.  Stokes.       809 

4.  In  the  construction  of  a  will 
its  words  are  to  be  taken  in  their 
primary  or  ordinary  sense,  in  the  ab- 
sence of  anything  to  show  a  contrary 
intention  on  the  part  of  the  testator; 
"  sons  and  daughters  *'  do  not  include 
granddaughters.  lb. 

6.  A  legacy  of  all  the  residue  of 
the  estate,  but  directing  that  interests 
in  a  certain  corporation  to  remain  aa 
they  are,  so  long  as  a  certain  person 
continues  its  manager,  gives  the  leg- 
atee an  absolute  interest  and  then 
seeks  to  control  disposition,  such  re* 
striction  is  repugnant,  and  void. 
Hicks  V.  Stone.  182 

6.  A  testator  having  drawn  a 
pen  through  certain  codicils  and  sub- 
stituted different  legacies  by  interlin- 
ing without  proper  attestation,  on 
contest  of  will  the  common  pleas  has 
jurisdiction  to  tr^  the  issue  of  what 
part  of  the  paper  is  the  will.  Bmndige 
V.  Benton.  7§6 

7.  The  will  not  having  been  re- 
voked in  one  of  the  ways  named  in 
sec.  5953;  a  verdict  that  the  writing 
aa  admitted  to  probate,  which  included 
the  interlined  codicils,  is  not  the  will, 
and  that  the  writing  striking  out  the 
interlined  codicils  and  leaving  in  the 
«rased  codicils  is  the  valid  will,  will 
be  sustained  and  judgment  rendered 
upon  it.  lb. 

WITNESSES— 

1.  The  deposition  of  a  party 
taken  during  the  lifetime  of  the  other 
party  becomes  incompetent  if  the  lat- 
ter die  before  trial,  and  his  adminis- 
trator is  substituted.  Bettman  t.  Hunt. 


8.  A  resident  witness,  not  a 
party  to  the  case,  who  is  in  good 
health,  and  not  intending  to  depart, 
and  will  be  able  to  attend  trial,  cannot 
be  compelled  to  eive  his  deposition. 
Ex  parte  Langfoi^.  697 


8.  A  witness  ia  not 
from  giving  hia  deposition  under  seca. 
6266,  6266,  on  the  ground  that  he  ia 
not  interested  in  the  action ;  that  he 
is  within  the  county  in  which  the  ac- 
tion is  pending,  and  that  he  does  not 
intend  to  depart;  that  he  is  in  good 
health,  and  will  be  able  to  attend 
court  aa  a  witnesa  when  the  case  ia 
reached  for  trial.  Shaw  v.  InataUation 
Co.  809 

4,  The  notary  need  not  commit 
a  witness  refusing  to  answer  a  ques- 
tion, but  may  consult  the  court  and 
obtain  a  ruling  upon  the  question. 

lb. 

6.  The  power  to  subpoena  and 
eompel  the  attendance  of  witnesses 
and  examine  them  under  oath  given 
the  board  of  revision  (83  O.  L.,  169), 
does  not  include  the  power  to  im- 
prison a  witness  so  attending  for  re- 
fusal to  answer  questions.  ixL  re 
Heffron.  674 

6.  There  is  no  difference  in 
Ohio  as  to  classes  of  witnesses.  State 
▼.  Darby.  726 

7.  The  statute  fixes  the  witness 
fees  arbitrarily,  regardless  of  calling 
profession,  and  the  witness  is  punish- 
able for  contempt  for  refusing  to 
answer.  lb. 

8.  Judgment  against  an  admin- 
istrator will  not  be  reversed  for  error 
in  permitting  the  adverse  party  to 
testify;  no  objection  being  made  to 
such  testimony  at  the  time,  and  there 
being  enough  to  support  the  judg- 
ment without  it.    Young  ▼.  Langdon. 

867 

9.  If  witnesses  for  the  atate, 
ordered  to  remain  out  of  hearing, 
listen  at  the  door,  and  are  subse- 
quently called  to  testify,  a  new  trial 
will  be  granted  to  the  accused,  unleaa 
the  court  can  affirmatively  find  that 
thejr  heard  nothing;  and  the  prose- 
cuting attorney  will  be  directed  to  file 
informations  against  them.  State  ▼. 
Rosa.  690 

WORDS— 

The  word  '<  publlahed,"  aa  uaed 
in  sec  4641,  does  not  mean  ''printed." 
Miller  ▼.  Commissioncfa.  SIS 
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